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Yauh  v.  Milwaukbb  and  Nobthbbn  R  R  Ga 

(B  Wbwhuii,  L) 

OMiUBinoBT  HaauoxHcn,  Questioh  of.  Should  bi  Submittbd  to  JvBTt 
wmmKm  —  Th«  proof  of  oontribntory  negligenoa  mast  be  dear  and  do> 
9Ukf%  aofe  leaTing  room  for  impartial  and  anbiaaed  minds  to  arriTo  ftl 
any  olhor  ooodasion,  in  order  to  warrant  any  absolnte  direction  to  the 
Jwj  on  that  ground.  When,  therefore^  plaintiff's  intestate  is  killed 
•ft  m  woosiiig  by  m  locomotive  of  the  defendant  nnder  the  following  eir 
eamstanoea,  the  question  of  the  contributory  negligence  of  the  deceased 
■hoald  be  submitted  to  the  Jury,  and  it  is  error  to  direct  a  rerdiot  lor 
Ike  defendant  The  locomotiTe  with  only  a  tender  and  snow  pilot  al- 
taehed  was  running  north  at  a  high  rate  of  speed;  there  was  no  regular 
train  due  at  the  time}  the  deceased,  having  just  unhitched  bis  horses 
Itom  m  sled,  at  a  point  about  thirty  feet  east  of  the  crossing,  was  driving 
ttiem  westward  aoross  the  track,  his  view  to  the  south  being  greatly  if 
■oft  ontirely  obstructed  by  piles  of  logs  and  other  obetruotions,  until  ho 
within  fifteen  feet  of  the  track,  when  the  forefeet  of  his  near  horse 
over  the  raiL  The  day  was  oold,  windy,  and  blusteryi  it  was  snow- 
ing some  and  the  snow  waa  drifting,  the  wind  blowing  from  the  north- 
eaet;  the  locomotive  approached  with  much  less  noise  than  an  ordinary 
train  would  make,  and  those  in  oharge  of  it  gave  no  signal  by  bell  or 
whistle;  the  deceased,  when  eight  or  nine  feet  from  the  track,  saw  the 
looomotive  one  hundred  and  sixty-four  feet  away,  but  had  no  time  for 
deliberation  or  to  observe  its  unusually  high  rate  of  speed,  and  waa 
■truck  by  it  before  he  could  get  aoross  the  track. 

OttmnoioBT  Nmuobhob  vot  Chaboxablb  to  onb  Callid  to  Aor  u 
BiiiBOXHor,  wHXir.  —  Contributory  negligence  is  not  always  chargeable 
^OB  the  lulure  to  exercise  the  greatest  prudence  or  the  best  of  Judg* 
wma%  In  cues  where  m  person  is  required  to  act  suddenly  or  In  an  omer- 


Bboubbmb  09  Danan^AMPt  Qommon  ior  Jury,  thovob  Oobtbdotobt 

'BaouoBBOB OB  FLAiBTifv't  Pabt,  whbb.  —In  an  aetion  against  m  rail* 

nad  oompany  to  recover  damages  for  the  deuth  of  the  plaintiff's  hitso- 

liH  the  negHfsoM  of  the  deceased  win  not  enahia  iho  oompanj  to 

1&  iB  Bar.  Vcb  zxxxn. -t     V 
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BaVni^  If  tiie  tot  which  canaad  the  injury  wm  don«  by  th«  dftfandanft 
After  it  dUoovered  his  negligenoey  and  it  oonld  hare  aroided  the  injury 
hj  tfaa  azeroiM  of  raaaonabl*  oaro  and  pradenoe;  and  if  the  deceased 
was  not  a  trespasser,  snoh  anperrening  negligence  need  not  be  groas  in 
ctder  to  anthoriie  a  recorery.  When,  therefore,  the  engineer  of  a  loco- 
■lotiTO  by  which  the  plaintiff's  intestate  was  killed  at  a  lailroad  crossing 
tastifiet  thati  when  Atc  hundred  and  forty  feet  from  the  erossing  ho 
•aw  the  deceased  and  his  team,  the  heads  of  the  horses  being  then  within 
flight  or  nine  feet  of  the  track;  that  they  were  headed  as  if  they  were 
going  to  oross,  bnt  he  did  not  think  they  wonld  cross;  that  they  were 
than  atanding  still,  bnt  when  he  got  within  a  few  yards  of  them  the 
deceased  made  a  dire  to  go  aoroos;  that  when  he  saw  them  he  did  not 
think  it  pmdent  to  sound  the  whistle  for  fear  it  woald  frighten  the  horsea 
flato  the  right  of  way;  that  after  striking  them  he  xoTersed  the  engino 
•ad  stopped  the  locomotiTe  within  three  hundred  and  fifty  feet;  and 
another  intelligent  witness,  who  was  at  the  time  standing  near  the  soena 
of  the  accident,  testifies  that  the  deceased  and  his  horses  did  not  stop 
at  any  time  after  they  started  from  a  point  about  thirty  feet  from  tho 
track  until  they  were  struck  by  the  locomotiTc,  —  the  case  should  bo 
•nbmitted  to  the  jury,  and  it  is  error  to  direct  a  rerdict  for  the  defend- 
ant. 

AonoN  brought  by  Louis  Valin,  as  administrator  of  the  es- 
tate of  Narcisse  Craite,  to  recover  from  the  defendant  damages 
for  the  killing  of  his  intestate  at  a  crossing  by  one  of  its  loco- 
motives. At  the  point  where  the  accident  happened  the  de- 
fendant's road  runs  due  north  and  south.  The  crossing  at 
which  it  occurred  was  constructed  and  maintained  by  the 
company,  and  was  in  general  use  by  Craite  and  others  at  all 
hours  in  passing  and  repassing  about  their  lawful  business, 
with  the  knowledge  and  acquiescence  of  the  defendant  The 
locomotive  was  going  north  at  the  time  the  accident  happened. 
Other  facts  necessary  to  an  understanding  of  the  oase  are 
stated  in  the  opinion. 

EUU^  Oreene^  and  MerriU^  and  E.  H.  Ellis^  for  the  appellant 
Charies  E.  Vromanj  for  the  respondent 

PiNNBT,  J.  The  evidence  of  negligence  on  the  part  of  the 
oompany,  to  say  the  least,  was  quite  sufficient  to  require  that 
the  case  should  be  submitted  to  the  jury,  unless  the  alleged 
negligence  of  the  deceased  contributing  to  his  death  was  so 
dearly  and  conclusively  proved  as  to  justify  the  court  in  tak- 
ing the  oase  from  the  jury  and  directing  a  verdict  for  the  de- 
fendant; and  the  vital  question  is  whether,  under  the  peculiar 
eironmstances  of  the  oase,  the  alleged  negligenoe  of  the  ^e- 
ttased  is  one  of  fact  for  the  jury  or  of  law  for  the  court 

The  role  it  well  settled  that,  in  order  to  justify  the  court  in 
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taking  a  case  from  the  jorj,  the  question  must  be  wholly  one 
of  law;  for  if  it  depends  upon  controverted  facts,  upon  what 
iicts  the  testimony  establishes,  the  credibility  of  witnesses, 
or  what  inferences  or  conclusions  ought  to  be  drawn  from  the 
testimony,  then  it  is  dearly  a  question  to  be  submitted  to  the 
joiy.    If  the  jury  arrive  at  a  conclusion  wholly  unwarranted 
by  the  evidence,  or  which  may  be  imputed  to  passion,  sympa- 
thy, or  prejudice,  so  that  upon  the  whole  case  the  court  can 
see  that  justice  has  not  been  done,  then  for  these  or  kindred 
reasons  the  court,  in  the  exercise  of  sound  discretion,  may  set 
aside  the  verdict  and  grant  a  new  trial;  but  the  giving  of  an 
absolute  direction  to  the  jury  to  find  a  verdict  is  a  matter  of 
legal  rights  founded  on  facts  positively  established.    If  the 
ease  involves  a  fair  question  of  fact  for  argument,  it  is  for  the 
jury.    Negligence  is  inferred  as  a  conclusion  from  the  facts 
and  circumstances  of  the  particular  case,  instead  of  being  a 
bet  in  and  of  itself;  and  inasmuch  as  each  case  depends  so 
much  upon  its  peculiar  combination  of  facts  and  circum- 
•tances,  and  the  inferences  to  be  drawn  from  them,  a  decision 
in  it  cannot  be  considered  as  a  precedent  binding  or  controlling 
b  other  oases.    ''Negligence  is  almost  always  to  be  deduced 
as  an  inference  of  fact  from  several  facts  and  circumstances 
disclosed  by  the  testimony,  after  their  connection  and  relation 
to  the  matter  in  issue  have  been  traced,  and  their  weight  and 
force  considered.     In  such  cases,  if  unbiased  men  would 
differ  as  to  such  inferences,  then  they  cannot  be  made  with* 
OQt  the  intervention  of  a  jury,  although  all  the  witnesses  agree 
in  their  statements,  or  there  be  but  one  statement  which  is 
consistent  throughout."    Per  Cassoday,  J.,  in  Hill  v.  Fond  du 
Lae^  66  Wis.  242,  cited  and  confirmed  in  Nelson  v.  Chicago  etc. 
Bfy  Co.^  60  Wis.  323.    In  the  case  last  mentioned  it  was  held 
that  "it  is  only  when  the  inference  of  negligence,  or  the  ab- 
sence of  it,  from  the  undisputed  facts  proved,  is  inevitable, 
that  the  court  will  direct  a  verdict.     In  all  cases  in  which 
such  inference  is  in  doubt,  giving  to  the  testimony  the  con- 
struction most  favorable  to  the  party  charged  therewith,  the 
question  of  negligence  is  for  the  jury  ":  Langhoff  ▼•  Milwaukee 
Ke.  iPy  Co.,  19  Wis.  496;  Nelson  v.  Chicago  etc.  Ry  Co.,  60 
Wis.  820,  and  cases  there  cited;  Kaples  ▼.  Orth^  61  Wis.  633; 
Hoy$  T.  Chicago  €U.  Ry  Co.^  62  Wis.  666;  Hoye  ▼•  Chicago 
ffc  ITy  Oo.^  67  Wis.  14,  16;  Sesfeld  ▼.  Chicago  etc.  R.  R.  Co., 
70  Wio.  216;  6  Am.  St.  Rep.  168;  Winstanley  ▼.  Chicago  etc. 
tfy  Co^  72  Wia.  876;  Duanw  ▼.  Chicago  cie.  Ry  Co.,  72  Wis. 
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623;  7  Am.  St  Rep.  879;  Abbot  ▼.  Dmnnell,  74  Wis.  626; 
and  many  other  cases  in  this  court  might  be  cited  to  the  same 
affect 

It  is  equally  well  settled  by  adjudicated  cases  that  the  bu*^ 
den  of  proof  of  contributory  negligence  is  ordinarily  on  the  de- 
fendant: Randall  ▼.  NoHh  Western  Tel.  Co.,  54  Wis.  147;  41 
Am.  Rep.  17;  Kelly  ▼.  Chicago  etc.  Ry  Co.,  60  Wis.  482; 
Bessex  ▼•  Chicago  etc.  Ry  Co.,  45  Wis.  483;  Railroad  Co*  t. 
Oladmon,  15  Wall.  401;  and  in  any  event,  however  it  may 
appear,  the  proof  of  contributory  negligence  roust  be  clear  and 
decisive,  not  leaving  room  for  impartial  and  unbiased  minda 
to  arrive  at  any  other  conclusion,  in  order  to  warrant  any  ab 
solute  direction  to  the  jury  on  that  ground. 

In  view  of  these  well-established  principles,  we  are  to  oon- 
sider  whether  the  facts  and  circumstances  disclosed  in  the 
testimony  warranted  the  direction  in  question. 

The  defendant  in  support  of  the  ruling  of  the  circuit  ooart| 
relies:  1.  Upon  the  general  rule,  often  repeated  in  cases  of 
this  character,  that  one  approaching  a  railroad  crossing,  who 
may  by  looking  have  a  timely  view  of  an  approaching  train, 
is  bound  to  look  and  listen  for  its  approach  before  attempting 
to  cross  the  track,  and  that  a  failure  to  do  so  is  negligence; 
2.  That  immediately  before  the  locomotive  reached  the  cross- 
ing the  deceased  saw  it,  while  yet  in  the  position  of  safety, 
but  rashly  and  recklessly  rushed  in  before  it,  and  in  at- 
tempting to  cross  the  track,  lost  his  life. 

The  particular  facts  and  circumstances  of  the  oases  seem 
to  modify  most  materially  the  view  taken  by  respondent  of 
the  conduct  of  the  deceased.  On  the  day  in  question  the 
deceased  was  engaged  in  drawing  logs  with  his  team,  and 
unloading  them  on  the  south  side  of  the  logging  road,  near 
the  crossing,  in  piles  extending  along  the  bank  of  the  railroad 
in  a  southern  direction,  as  already  mentioned.  He  had  been 
for  about  three  weeks  similarly  engaged,  and  was  no  doubt 
familiar  with  the  time  of  passage  of  day  trains  during  his  usual 
working  hours.  The  day  was  a  cold,  windy,  blustering  day. 
One  witness  describes  it  as  a  dark,  cold  day.  It  was  snowing 
some,  and  the  snow  was  drifting,  the  wind  blowing,  as  on« 
witness  said,  from  the  northeast;  and  this  was  oaloolafced  to 
take  away  from  Craite  the  sound  of  an  approaching  train 
from  the  south,  or  any  signal  of  such  by  bell  or  whistle.  Thm 
size  and  height  of  the  pile  of  logs  and  stumps  was  such  as  to 
intercept  and  shut  off  any  view  of  the  approaching  locomo* 
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life  from  him  after  ha  had  unloaded  his  logs  and  driyea 
aioond  to  a  point  on  the  lumber  road  about  twenty-five  or 
thirty  feet  from  the  track  he  was  to  cross,  where  he  unhitched 
his  horaea  from  the  sled  in  order  to  go  over  the  crossing  to 
the  bam  on  the  west  side  of  the  railroad.  There  is  no  evi- 
dence to  show  what  observations,  by  way  of  looking  and 
Uatening,  he  had  taken  up  to  this  time;  and  as  the  road  ran 
doe  south  for  nearly  two  miles,  it  is  but  fair  to  assume,  in 
view  of  what  he  afterwards  did,  that  he  did  not  discover  any 
evidence  of  danger. 

There  was  no  regular  train  going  north  or  south  at  or 
about  that  time  of  day.  The  locomotive  and  tender  with  a 
■now  pilot  was  passing  most  unexpectedly  for  some  special 
parpoee,  probably  to  drive  the  drifted  snow  from  the  track. 
It  was  running  at  a  rapid  and  indeed  high  rate  of  speed,  as 
some  witnesses  testified.  It  ran  through  Maple  Valley  in 
that  manner,  a  place  three  miles  to  the  south,  without  mak- 
ing any  signal  by  bell  or  whistle,  and  it  made  none  of  its  ap- 
proach to  the  crossing,  as  witnesses  testify.  Its  approach  was 
quite  noiseless  as  compared  with  that  of  an  ordinary  train. 
Metier,  the  witness  who  saw  more  of  this  unfortunate  occur- 
rence than  any  one  now  living,  and  who  was  on  the  western 
■de  of  the  track,  and  in  a  more  favorable  position  to  hear, 
eonsidering  the  direction  of  the  wind,  than  the  deceased,  says 
he  could  not  hear  it  until  it  came  within  seven  or  eight  rods 
of  the  crossing,  although  he  saw  it  when  120  rods  down  the 
road.  About  that  distance  or  more  south  of  the  crossing,  it 
ran  through  a  swamp,  where  for  some  distance  the  grade  was 
about  four  or  five  feet  below  that  on  either  side  of  the  swamp; 
that  the  grade  was  upward  from  the  swamp  to  the  top  of  a 
small  hill,  through  which  there  was  a  cut  three  or  four  feet 
deep,  and  thence  there  was  a  slight  down  grade  for  a  dis- 
tance of  640  feet  to  the  crossing  in  question,  where  the  cut 
almost  wholly  ceased,  and  the  crossing  was  nearly  on  a  level 
with  the  adjacent  ground. 

What  Craite  did  or  saw  or  heard  while  at  the  log  pile  un- 
loading his  logs  no  one  pretends  to  know.  He  was  in  a  posi- 
tioD  to  see  and  hear  an  approaching  locomotive  as  well  as 
wind  and  snow  and  intervening  obstacles  already  described 
would  admit.  It  is  fair  to  assume  that  he  was  properly  ob« 
ssrvanti  and  looked  and  listened,  and  saw  nothing  to  admon- 
ish him  against  taking  his  team  across  the  track.  From  this 
IfaM  them  is  no  living  witness  to  speak  of  hia  acts,  or  tell  of 
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what  occurred,  until  death  closed  his  lips  against  any  expla- 
nation OD  his  part  of  his  conduct,  except  the  engineer  and 
Netser,  who  stood  at  the  time  about  sixty  feet  west  of  th« 
crossing  on  the  lumber  road,  and  about  eighty-five  feet  from 
where  the  deceased  unhitched  his  team  from  the  sled,  and 
from  whence  he  at  once  proceeded  to  drive  his  team  over  th# 
crossing,  standing  behind  them  with  the  lines  in  his  handSi 
which  brought  the  horses  between  the  deceased  and  Netier, 
and  necessarily  interfered  with  Netser's  ability  to  accurately 
observe  all  he  did. 

Netser  was  asked  whether  there  were  logs  or  other  things 
to  obstruct  the  view  from  the  place  where  Craite  unhitched 
his  horses  till  he  got  to  the  railroad  track,  and  he  answered: 
**Yes;  there  were  some  logs  lying  all  along.  There  were 
some  cedar  logs  right  there  for  a  distance  of  four  or  five  logs, 
with  the  snow  and  all,  six  or  seven  feet  high.  He  was  aboat 
five  feet  ten  inches.  He  could  see  down  the  track  for  a  small 
distance,  —  three  or  four  hundred  feet,  —  but  that  would  be 
all,  because  the  logs  were  piled  close  to  the  stump,  six  or 
seven  feet  high.  There  is  a  stump  right  close  to  the  road 
where  it  crosses  the  railroad  track.  The  pile  of  cedar  logs 
did  not  extend  east  and  west  over  twenty  or  twenty-five  feeii 
The  teamsters  drove  in  there  and  rolled  off  their  logs,  turned 
around,  and  went  for  more.  As  they  rolled  them  off  they 
drove  up  there  tolerably  near  the  ditch,  say  four  or  five  feet, 
and  they  unloaded  right  south  there  for  ten  or  twelve  rods. 
They  had  them  piled,  with  snow  and  all  that  was  there,  about 
five,  six,  or  seven  feet  high."  He  also  said:  '^  There  were 
some  other  obstructions,  —  old  logs  lying  all  along  the  track, 
and  stumps  turned  up,  for  fifty  or  sixty  rods  south,  that  had 
been  hauled  there.  Standing  within  ten  or  fifteen  feet  of  the 
rail,  I  should  say,  all  a  man  could  see  would  be  the  smoke" 
stack  and  smoke  when  the  locomotive  was  down  in  that 
swamp.  He  took  the  tugs  off  and  the  neck-yoke,  and  started 
across,  —  kept  going  on;  didn't  go  very  fast.  Came  to  the 
bridge  over  the  ditch  near  the  east  rail,  and  the  off  horse 
drew  off  into  the  snow  to  the  north,  and  the  near  one  was  on 
the  off  track,  and  when  I  saw  the  nigh  horse  he  was  ahead  of 
the  other,  and  he  had  his  forefeet  on  the  railroad  track,  and 
that  is  the  last  I  saw  of  them.  A  little  before  the  engine 
came  up  to  him  the  snow  was  flying  so  I  could  not  see  what 
struck  him."  This  witness  saw  the  approaching  locomotive 
when  it  was  quite  a  long  way  off,  and  observed  its  progress. 
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He  testified  that  Graite  did  not  look  for  it  until  the  engine 
was  fifty  or  sixty  feet  away.  Being  asked  where  Craite  was 
when  he  looked  to  see  the  engine,  he  said:  ^' Well,  he  was  be* 
hind  the  horses.  I  can't  say.  I  was  n't  on  his  side.  The 
team  was  between  me  and  the  man.  When  I  first  noticed 
that  he  looked  at  the  engine  it  was  about  fifty  or  sixty  feet 
away.  It  was  at  the  switch  [164  feet  south  of  the  crossing]. 
The  near  horse's  feet  were  but  just  over  the  east  rail.  He 
seemed  to  urge  his  horses.  Heard  him  say  *Oet  up,  go  on;' 
and  saw  him  shaking  the  lines.  One  horse  got  across.  The 
other  was  killed,  and  thrown  off  on  the  east  side  of  the  track. 
Craite  looked  when  within  eight  or  ten  feet  of  the  track.  I 
did  not  say  a  word  to  him.  I  saw  the  smoke  of  the  engine 
when  it  was  120  rods  away.  I  did  not  say  a  word  to  him.  I 
supposed  he  was  going  to  get  across  before  the  engine  came 
along."  Being  asked  if,  after  he  got  west  of  the  obstructions, 
there  was  anything  to  prevent  his  looking  right  down  the 
track  before  his  horses  stepped  over  the  rail,  he  answered 
**  Well,  I  don't  remember  now.  Can't  tell  how  far  south  you 
could  see  when  fifteen  feet  from  the  track."  Another  witness 
said:  ''  The  logs  were  piled  within  five  or  six  feet  of  the  bank 
of  the  railroad." 

The  engineer  said:  "I  first  saw  them  [Craite  and  the 
horses]  when  we  were  on  the  top  of  the  little  hill,  about  five 
hundred  feet  from  the  crossing.  The  heads  of  the  horses 
seemed  to  be  quite  a  way  back  from  the  rail,  say  about  eight 
feet,  facing  a  little  north,  I  guess  they  were.  The  young  man 
was  standing  with  the  horses;'  seemed  to  be  behind  them. 
When  I  got  within  a  few  yards  of  him  he  tried  to  cross  the 
track,  and  that  is  all  I  can  say  about  it.  I  had  no  reason  to 
think  he  was  going  to  cross  when  I  first  came  in  sight  of  him. 
It  Beemed  to  me  as  if  he  was  looking  towards  me  when  I  first 
saw  him.  I  didn't  see  any  motion  he  made  at  the  time.  Was 
at  the  switch,  or  a  little  north  when  he  started  to  go  across 
[164  feet  from  the  crossing].  When  I  came  onto  the  brow  of 
the  hill,  there  was  no  occasion  for  an  alarm  whistle.  It  would 
have  been  a  bad  thing  to  give  an  alarm  whistle,  because  they 
seemed  to  be  standing  still,  and  if  I  had,  perhaps  I  would 
have  frightened  those  horses  into  that  right  of  way.  When 
they  attempted  to  cross  I  tried  my  best  to  shut  off  and  reverse 
the  engine.  I  took  it  coolly.  When  I  first  saw  them,  they 
were  headed  as  if  they  were  going  to  cross.  They  seemed  to 
be  standing  stilL    Their  heads  were  about  eight  feet  from  the 
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traok.  The  man  was  not  walking.  I  am  not  sure  of  thai 
N0|  sir;  I  did  not  notice  that  any  eflfect  on  the  engine  was 
eansed  by  the  collision,  any  more  than  if  it  had  itrack  noth- 
ing^ I  went  on  about  three  hundred  or  three  hundred  and 
fifty  feet,  when  the  engine  stopped.  When  I  saw  him  attempt 
to  cross  I  shut  off  my  engine,  applied  the  air,  and  reversed 
her.  I  had  not  anything  of  that  accomplished  when  the  en- 
gine struck;  just  as  it  struck  I  was  trying  to  shut  off.  I  guess 
we  had  struck  the  man  and  horse  when  we  commenced  to 
try  to  reverse  the  engine.  I  reversed  it  afterwards.''  The 
witness  Netzer,  standing  about  thirty  or  forty  feet  away,  said: 
^' After  the  horses  were  unhitched  from  the  sleigh,  and  started 
from  the  tongue,  they  moved  right  along  till  they  got  on  the 
track.  This  man  did  not  stop,  he  kept  on  behind  the  horses. 
When  I  first  saw  the  engine  coming  Craite  was  just  going 
behind  the  horses,  taking  hold  of  the  lines,  getting  ready  to 
come  across." 

A  topographical  survey  and  diagram  of  the  loeui  in  quo  was 
made  by  the  defendant  several  months  after  the  accident,  but 
not  until  the  snow  to  the  depth  of  about  two  feet  had  gone  off 
and  the  logs  were  removed,  showing  lines  of  vision  south  from 
the  logging  road,  from  which  it  appeared  that,  from  a  point 
twenty  feet  east  of  the  track,  one  could  see  south  along  it  853 
feet;  that  from  a  point  fifteen  feet  east  of  the  rail  an  engins 
was  visible  1,300  feet. 

The  distance  the  deceased  had  to  travel  from  where  he  un- 
hitched from  the  sled  was  a  short  one,  only  about  thirty  feet 
There  is  no  reason  to  think  that  when  he  had  started  he  had 
had  any  notice  of  the  approach  of  the  locomotive,  nothing  to 
show  that  he  had  not  been  vigilant  and  careful;  for  full  half 
of  the  distance  to  the  rail  the  evidence  shows  that  his  view  at 
that  time  was  greatly,  if  not  entirely,  obstructed.  When  he 
had  reached  a  point  fifteen  feet  east  of  the  rail,  a  distance  of 
six  or  seven  feet  more  would  bring  him  to  the  point  where  the 
forefeet  of  his  near  horse  were  over  the  rail,  and  where  Netier 
says  he  did  look,  and  then  the  locomotive  was  at  the  switch- 
post,  160  feet  south  of  the  crossing.  Having  had  no  previous 
knowledge  of  its  approach,  owing  to  the  failure  of  those  in 
charge  to  give  any  signal,  he  had  a  right  to  assume  there  was 
nntil  then  no  danger,  and  he  was  no  doubt  greatly  confused 
and  alarmed  when  he  did  look,  was  so  far  committed  to  his 
attempt  to  cross,  with  his  team  partly  on  the  track,  that  he 
had  to  choose  between  two  alternatives  without  the  means  of 
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ferming  a  safe  or  prudent  judgment.  He  had  no  time  to  ob» 
terfe  the  unusually  high  rate  of  speed  of  the  locomotivei  no 
time  for  deliberation,  and  although  Netzer  says  Craite  did  not 
look  before  then,  in  view  of  the  fact  that  the  team,  as  he  says, 
was  between  him  and  Craite,  he  could  not  have  known  that 
be  did  not  look  before  and  without  making  any  discovery. 
The  distance  was  so  very  short,  the  time  so  very  brief,  when 
a  few  seconds  oounted  in  fact  for  everything,  that  it  is  diffi« 
colt  to  say  that  the  facts  and  circumstances  clearly  and  de- 
cisively established  negligence  on  the  part  of  the  deceased. 
With  the  locomotive  at  ten  rods'  distance,  he  might  from  his 
standpoint  have  thought  he  could  succeed  in  crossing  in 
safety,  and  that  such  would  be  the  better  course.  Netser,  an 
intelligent  witness,  observing  the  occurrence,  thought  he  would 
get  across  and  uttered  no  warning,  and  but  for  the  high  rate 
of  speed  he  might  have  succeeded.  It  would  be  most  unjust 
to  hold  that  he  was  chargeable  with  knowledge  of  the  unusual 
rate  of  speed  of  the  locomotive  with  neither  means  nor  oppor- 
tunity to  judge  of  the  fact,  when  no  notice  whatever  was  given 
(as  we  must  assume  in  view  of  the  state  of  the  record)  of  its 
approach  nntil  the  noise  of  its  ordinary  motion,  to  be  heard 
9olj  eight  or  ten  rods,  announced  the  fact 

Contributory  negligence  is  not  always  chargeable  upon  the 
fiiilure  to  exercise  the  greatest  prudence  or  the  best  of  judg- 
ment^ in  cases  where  a  person  is  required  to  act  suddenly  or 
in  an  emergency:  MeClain  v.  Brooklyn  City  R.  R.  Co.^  116  N. 
T.  470;  PewMylnania  R.  R.  Co.  v.  Werner,  89  Pa.  St  69; 
Duame  v.  Chicago  s(c.  R'y  Co.,  72  Wis.  630-534;  7  Am.  St 
Bep.  879;  Otims  t.  Chicago  etc.  Ry  Co.,  62  Wis.  676,  677.  As 
said  by  Orton,  J.,  in  Duamc  v.  Chicago  etc.  Ry  Co.,  72  Wis. 
530-634;  7  Am.  St  Rep.  879:  *'  If,  by  the  negligence  or  omis- 
sion of  those  in  charge  of  the  train,  the  plaintiff's  vigilance 
was  allayed,  they  are  not  to  impute  the  consequences  of  their 
acts  to  bis  want  of  vigilance,  and,  if  their  acts  brought  him 
within  the  boundaries  of  peril,  they  must  answer  for  it": 
Pennsylvania  R.  R.  Co.  v.  Ogier,  36  Pa.  St  71, 72;  78  Am.  Dec. 
822;  iJo^fi  V.  Chicago  etc.  Ry  Co.,  78  Wis.  396;  Abbot  v.  Dwin- 
nM,  74  Wis.  614;  Emei  v.  Hudeon  Riv.  R.  R.  Co.,  36  N.  Y.  35; 
90  Am.  Dec.  761.  That  the  deceased  was  just  entering  upon 
(be  verge  of  manhood,  with  the  instinct  of  self-preservation 
strong  within  him,  and  not  likely  rashly  to  encounter  deadly 
peril  or  great  personal  danger,  is  a  circumstance  not  without 
Its  weighty  in  auch  a  combination  of  fttots  and  circumstancest 
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to  repel  the  imputation  of  negligence.  The  fact  that  he  saw 
the  locomotive  when  it  was  164  feet  distant  from  him,  if  con* 
■idered  by  itself  and  not  qualified  by  other  circumstanoeSi 
would  have  strongly  tended  to  show  negligence;  but  even  then 
it  would  scarcely  justifiy  the  court  in  saying  that  there  was 
negligence  as  a  matter  of  law,  independent  of  proof  of  apparent 
rate  of  speed  and  opportunity  to  estimate  it.  Upon  a  oarefdl 
oonsideration  of  the  evidence,  we  think  that  the  proof  of  oon* 
tributory  negligence  is  not  so  clear  and  decisive  as  to  justify 
the  absolute  direction  to  the  jury  to  find  for  the  defendant. 
The  following  cases  will  be  found  to  further  support  our  con- 
clusion: MasBoth  V.  Delaware  etc.  Canal  Oo,^  64  N.  Y.  529, 530; 
French  v.  Taunton  Br.  R.  R.  Co.^  116  Mass.  540;  Craig  v.  New 
York  etc.  R.  R.  Co.^  118  Mass.  487;  Sehum  v.  Pennsylvania  R.  R, 
Co.,  107  Pa.  St.  8, 18,  14;  62  Am.  Rep.  468.  The  case  of  OUon 
V.  Chicago  etc  Ry  Co.,  81  Wis.  41,  is  clearly  distinguishable. 
There  the  plaintiff  had  timely  notice  of  the  near  approach  of 
the  train,  and  his  course  was  taken  with  full  knowledge  of 
the  fact 

There  is,  however,  another  aspect  of  the  evidence  which,  we 
think,  made  it  the  duty  of  the  court  to  submit  the  case  to  the 
jury,  even  conceding  that  the  evidence  showed  clearly  and 
decisively  contributory  negligence  on  the  part  of  the  deceased. 
The  engineer  saw  the  deceased  and  his  team  when  he  reached 
the  top  of  the  hill  after  coming  up  out  of  the  swamp,  540  feet 
before  he  reached  the  crossing,  and  he  says  that  the  heads  of 
the  horses  were  within  eight  or  nine  feet  of  the  track,  and 
that  they  were  headed  as  if  they  were  going  to  cross,  though 
he  says  he  did  not  think  they  would  cross;  that  they  were 
standing  still,  the  man  behind  his  team;  that  when  he  got 
vrithin  a  few  yards  of  them  the  man  made  a  dive  to  go  across; 
that  when  he  saw  them  he  did  not  think  it  prudent  to  sound 
the  whistle,  for  fear  it  would  frighten  the  horses  onto  the  right 
of  way.  They  were  already  on  the  right  of  way,  and  it  is  un- 
derstood that  the  whistle  is  to  be  blown  and  the  bell  sounded 
to  warn  men  and  frighten  animals  off  the  track  or  from  go- 
ing upon  it  Netzer  contradicts  this  witness  squarely  as  to 
the  man  and  horses  standing  still,  and  says  that  from  the 
time  they  left  the  sled  they  moved  steadily  forward  without 
stopping.  The  connection  of  the  engineer  with  the  fatal  oo- 
currence  is  such  as  to  justly  subject  his  testimony  to  criticism 
and  to  furnish  reasons  for  doubting  its  candor  and  fairness* 
A  jury  might,  perhaps,  think  his  desire  of  self-vindication 


Ihrch,  1892.]    Vai^ui  v.  Milwauksb  btc.  R.  B.  Co.  27 

» 

itronger  than  his  memory  of  facts.  The  reason  he  gives  for 
not  blowing  the  whistle  is  unworthy  of  a  moment's  consider 
ratioo,  and  possibly  suggestive  of  a  consciousness  that  he 
did  not  in  this  emergency  do  his  plain  and  obvious  duty. 
Animals,  and  much  less  human  beings,  because  they  approach 
the  track  of  a  railway  and  indicate  a  purpose,  or  are  about  to 
cro68  under  circumstances  making  it  dangerous  to  do  so  and 
negligent  as  to  human  beings,  are  not  outlawed;  and  those  in 
charge  of  locomotives  and  passing  trains  must  not  neglect  to 
act  with  the  care,  caution,  and  tenderness  of  human  jsafety 
and  life  plainly  required  by  the  common  dictates  of  humanity. 
It  appears  that  the  locomotive  on  this  occasion  was  readily 
stopped  within  a  distance  of  300  or  850  feet,  but  the  engine 
was  not  reversed  until  after  the  fatal  shock.  When  the  en- 
gioeer  discovered  the  situation  of  the  man  and  the  team,  had 
he  sounded  the  whistle,  slowed  up,  or  had  instantly  shut  off 
and  reversed  his  engine,  the  fatal  occurrence  probably  would 
have  been  prevented.  A  jury  might  believe  Netzer's  testi- 
mony  that  the  deceased  was  moving  steadily  and  certainly 
forward  to  cross  the  track  when  the  engineer  first  saw  him 
with  his  team,  headed,  as  he  says,  as  if  to  cross  the  track,  and 
that  the  facts  were  such  as  to  fairly  admonish  him  to  take 
immediate  and  effective  action  to  avert  the  danger;  and  that 
hie  failure  to  do  so  was  negligence  on  his  part,  making  the 
company  liable  for  the  fatal  consequences  which  ensued. 
Here  was  a  question  of  credibility  of  the  testimony  of  t&e  en- 
gineer, particularly  when  contradicted  on  a  vital  point,  as  we 
have  seen  he  was,  by  Netzer. 

The  negligence  of  the  deceased  will  not  enable  the  company 
to  escape  liability  if  the  act  which  caused  the  injury  was  done 
by  the  defendant  after  it  discovered  his  negligence,  and  if  the 
defendant  could  have  avoided  the  injury  in  the  exercise  of 
leasonable  care:  Morris  v.  Chicago  etc.  Wy  Co.y  45  Iowa,  82, 
and  cases  there  cited.  This  rule  is  well  sustained  by  numer- 
ous authorities;  and  such  supervening  negligence,  as  the  de- 
ceased  was  not  a  trespasser,  need  not  be  gross  negligence  in 
order  to  authorize  a  recovery.  In  such  a  case,  it  is  enough 
that  the  defendant,  by  the  exercise  of  reasonable  care  and 
pradence,  might  have  avoided  the  consequences  of  the  plain- 
tiff's negligence:  Inland  etc.  Co.  v.  Tohon^  139  U.  S.  551,  558; 
Radley  v.  London  etc.  Ry  Co.,  L.  R.  1  App.  C.  754-759;  Scott  v. 
D.AW.  B?y  Co^  11 1.  R.  C.  L.  877;  Austin  v.  New  Jersey  SUamr 
kal  Co.,  48  N.  Y.  82;  8  Am.  Rep.  668.    The  evidence  on  this 
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point  required  the  submission  of  the  case  to  the  jury,  and  for 
error  in  directing  a  verdict  for  the  defendant  there  must  be  » 
new  triaL 

By  the  Court.    The  judgment  of  the  circuit  court  is 
▼ersedi  and  the  case  is  remanded  for  a  new  triaL 


Contributory  Nbouosno^  whrn  ▲  QaisnoH  ior  thb  Juht.  — lTi»t 
fh«  possibility  of  a  differeace  of  opinion  ia  the  proper  test  by  which  to  de- 
termine whether  the  oontribntory  negligence  of  the  plaintiff  shonld  be  sab- 
mitted  to  the  jury,  see  the  cases  from  this  series  cited  in  the  note  to  NeabUt 
T.  C%  tf'OrtenvUie,  30  Am.  St.  Rep.  526;  to  the  same  effect  see  W.  C,  De 
Pauw  Co.  ▼.  Stubblefield,  132  Ind.  182.  The  doctrine  has  been  applied  in 
actions  for  injnriea  received  at  railroad  orossings  in  the  following  more  recent 
oases:  EmUe  v.  Richmond  etc  R.  B.  Co.,  109  N.  C.  472;  26  Am.  St.  Repb 
582;  Cftist  r.  DeiroU  etc  B^y  Co.,  91  Mich.  446;  Dixon  ▼.  Chicago  etc  R.  R. 
Co.,  109  Ma  413;  Cleveland  etc  R'y  Co.  r.  Harrington,  131  Ind.  426;  York 
T.  Maine  Central  R,  R.  Co.,  84  Me.  117;  Sullivan  ▼.  New  York  etc  R'y  Co., 
164  Mass.  624;  Siegel  ▼.  Milwaukee  etc  R.  R.  Co.,  79  Wis.  404;  Marks  ▼. 
FUeliburg  R.  R,  Co.,  155  Mass.  493;  Winchell  v.  Abbot,  77  Wis.  871.  On 
the  other  hand,  if  there  is  bat  one  reasonable  inference  to  the  effect  that  the 
plaintiff's  negligence  proximately  contributed  to  the  injury,  then  a  Terdict 
may  be  directed  for  the  defendant:  McDonald  r.  Long  Island  R,  R.  Co., 
116  K.  Y.  546;  16  Am.  St.  Rep.  437;  Weber  t.  KanMu  City  etc  R*y  Co., 
100  Mo.  194;  18  Am.  St.  Rep.  541;  Corcoran  r.  6l  Louis  etc.  R'y  Co,,  105 
Mo.  399;  24  Am.  St  Rep.  394;  Rush  v.  Coal  Bluff  Mining  Co,,  131  Ind. 
185;  8taU  ▼.  Grand  Trunk  Railway,  65  N.  H.  663;  FtUmer  r.  Illinois  Cen- 
tral R.  R.  Co.,  68  Miss.  355;  Jenkins  v.  Central  R.  R.  etc  Co.,  89  Ga.  756. 
Another  form  in  which  the  rale  has  been  stated  is  that  the  court  will  not 
grant  a  nonsuit,  or  direct  a  ^rdict  in  favor  of  a  defendant,  on  the  ground 
•f  the  plaintiff's  contributory  negligence,  unless  the  evidence,  considered 
in  the  light  most  favorable  to  the  plaintiff,  shows  that  he  has  been  guilty 
of  negligenoe  whioh  contributed  to  the  injury:  Moffatt  t.  Tenney,  17  Col. 
189. 

Ck>NTRiBnTORT  Nbqliobnor  cauttot,  sa  a  general  rule,  be  predicated  of 
acts  done  nnder  the  impulse  of  terror  caused  by  the  negligeuce  of  another: 
Duame  r.  Chicago  etc  ffy  Co.,  72  Wis.  523;  7  Am.  St.  Rep.  879;  Sout/iwest 
Imp.  Co.  r.  Smith,  85  Va.  306;  17  Am.  St.  Rep.  59;  Marble  Co.  v.  BUtck,  89 
Tenn.  119;  Baker  v.  North  Sast  Borough,  151  Pa.  St.  234;  Clark  v.  Pennsyl- 
vania Co.,  132  lud.  199;  and  notes  to  Twomleyv.  Central  Park  etc  R.  R.  Co., 
86  Am.  Rep.  164,  165;  State  r.  Shannon,  38  Am.  Rep.  599;  Poi-ney  r.  Geld- 
maeher,  42  Am.  Rep.  391;  but  the  rule  is  subject  to  the  qualification  that 
the  plaintiff  must  not  hare  got  into  danger  by  negligence  of  his  own:  Aiken 
r.  Pennsylvania  R.  R,  Co.,  130  Pa.  St.  3S0;  17  Am.  St.  Rep.  775.  That  an 
injured  party  may  recover,  though  guilty  of  contributory  negligence,  if  the 
defendant  oould  by  the  exercise  of  ordinary  care  have  avoided  the  oonse- 
qnenoes  of  the  negligenoe  of  the  plaintiff,  see  ITaye  v.  Gainesville  etc  R'y 
Co.,  70  Tex.  602;  8  Am.  St.  Rep.  624;  Virginia  Midland  R'y  Co.  v.  White,  84 
Vs.  498;  10  Am.  St.  Rep.  874;  Deans  v.  WUmington  etc  R.  R.  Co.,  107  N.  a 
686;  22  Am.  St.  Rep.  902;  Railway  Co.  v.  WaUaee,  90  Tenn.  63.  Other 
confine  the  right  of  the  plaintiff  to  reoover  in  snoh  oases  to  eironm* 
in  whioh  tha  dsf andant  hat  baen  guilty  of  wilful  or  wanton  disregard 
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•ftiiABfeiyof  othect  or  of  gross  negligence:  Brannenr.  Kobomo  tie.  Co., 
lU  lad.  115;  7  Aol  St.  Keik  411,  and  note;  (Utfrgia  Pae.  Ifp  v.  Lee,  9f 
Ah,  262;  HighUmd  Ave.  STp  Co.  v.  Whm,  93  AU.  800;  LouiemUe  etc  i?> 
Ok  f.  IVaasmd;  93  AU.  S5l;  Korrad^w.  Lake  Shore  ete.  It$  Co.,  l^l  lad.  TAL 
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bn^Avoi  PoucT  nor  Forykitbd  bt  Failuri  to  Furnish  Prooib  ot 
Loss  wiTHm  Tncx  Pbksoribsd.  —  Where  a  policy  of  insurance  pro- 
▼iilee  that  notice  of  loss  shall  be  given  within  six  days,  and  that  proofs 
of  loss  shall  be  famished  within  thirty  days  after  the  notice  of  loss  is 
given,  and  that  the  loss  shall  be  payable  sixty  days  after  the  proofs  are 
received  at  the  company's  office,  bat  nowhere  provides  that  the  failure  to 
render  sach  proofs  within  the  time  named  shall  operate  as  a  forfeiture 
of  the  policy,  a  failure  to  famiuh  the  proofs  within  the  time  prescribed 
nerely  postpones  the  maturity  of  the  claim,  bat  does  not  operate  as  a 
forfeiture  of  the  policy. 

Waitkr  0?  DtLTRcta  in  Proofs  of  Loss  bt  Rscbivino  and  Retaining 
VITHOUT  OajRonoN.  —  When  an  insurance  company  receives  and  re* 
tains  proofs  of  loss  without  making  any  objections  thereto,  it  will  be 
deemed  to  have  waived  any  defects  therein. 

Arbitration  Claitsb  in  Insurance  Polict  not  Bar  to  Action,  whbn 
When  a  policy  of  insurance  provides  that  if  the  company  and  the  as- 
sured fail  to  agree  as  to  the  amount  of  the  loss,  the  matter  shall  be 
submitted  to  arbitrators,  and  that  no  action  under  the  policy  shall  be 
maintainable  until  an  award  is  obtained,  if  the  proofs  of  loss  are  fur- 
nished to  the  company  and  no  objection  is  made  to  them,  and  no  sug- 
gsstion  is  made  by  the  company  that  an  arbitration  be  had,  an  action 
commenced  three  months  after  the  proofs  are  furnished  cannot  be  de- 
feated on  the  ground  that  there  has  been  no  arbitration. 

Action  on  a  policy  of  insurance. 

Bardeen,  Mylrea  and  Marchetti,  for  the  appellnni. 

Greene  and  Vroman,  for  the  respondent. 

Cassodat,  J.  The  fire  occurred  September  14,  1890.  The 
notice  of  loss  appears  to  have  been  given  within  six  days 
thereafter,  as  required  by  the  policy.  The  learned  counsel 
kit  the  defendant  contends  that  the  evidence  fails  to  sustain 
the  finding  of  the  jury  to  the  effect  that  the  plaintiff  sent  to 
the  defendant  by  mail,  at  Brooklyn,  New  York,  proofs  of  loss, 
with  the  certificate  of  a  magistrate  annexed,  September  28, 
1890,  and  that  the  defendant  received  the  same.  For  the 
purposes  of  this  appeal,  we  shall  assume  that  this  contention 
11  correct    The  defendant  admits  in  its  answer  that  on  or 
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about  December  11,  1890,  it  received  by  mail,  at  its  office  in 
Chicago,  what  purported  to  be  proofs  of  loss  and  a  certificate 
of  a  notary  public  relative  thereto;    but  alleges  that  such 
proofs  and  certificate  were  not  furnished  at  its  Chicap^o  oflBce 
within  the  time  and  in  accordance  with  the  terms  and  condi- 
tions prescribed  in  the  policy.  •  The  policy  required  the  plain- 
tiff to  render  particular  verified  proofs  of  loss  within  thirty 
days  after  such  notice  of  loss,  that  is  to  say,  within  thirty-six 
days  after  the  fire;  but  the  policy  nowhere  makes  the  failure 
to  render  such  proofs  within  the  time  named  operate  as  a  for- 
feiture of  the  policy.    To  prevent  such  forfeitures,  courts  are 
bound  to  construe  such  contracts  as  strongly  against  the  in- 
surer, and  as  favorably  for  the  insured,  as  their  terms  will 
reasonably  permit:  Kireher  v.  Milwaukee  etc.  Ins.  Oo.^  74  Wis. 
473.     The  most  that  the  policy  did  do  in  the  regard  mentioned 
was  to  provide  that  the  loss  should  not  be  payable  until 
sixty  days  after  such  proofs  had  been  received  at  the  defend- 
ant's Chicago  office.     The  delay  in  furnishing  the  proofs  at 
that  office  until  December  11,  1890,  therefore,  merely  oper- 
ated to  postpone  the  maturity  of  the  claim  until  sixty  days 
thereafter.     The  suit  was  not  commenced  until  March  11, 
1891,  and  hence  no  objection  can  be  maintained  for  mere 
want  of  maturity. 

But  it  is  claimed  that  the  proofs  so  conceded  to  have  been 
furnished  were  defective  and  insufficient.  The  proofs  and 
certificate  so  received  at  the  defendant's  Chicago  office  wero 
retained  by  it  without  any  objection  until  the  trial,  of  this 
action.  This,  upon  well-settled  principles  of  law,  must  be 
regarded  as  a  waiver  of  such  defect  or  insufficiency,  if  any 
existed:  Palmer  v.  St  Paul  etc,  Ins.  Co.^  44  Wis.  209;  Cannon 
V.  Home  Ins.  Co.^  53  Wis.  585;  Cayon  v.  Dwelling-house  Ins. 
Co.,  68  Wis.  510. 

Error  is  assigned  because  the  court  did  not  direct  a  verdict 
in  favor  of  the  defendant,  for  the  reason  that  no  arbitration 
was  ever  had  as  required  by  a  provision  of  the  policy  men- 
tioned in  the  foregoing  statement,  nor  any  demand  therefor 
ever  made  by  the  plaintiff.  Counsel  lays  stress  on  the  clause 
of  the  policy  which  made  the  loss  payable  sixty  days  after 
the  proofs  were  received  at  the  Chicago  office  and  the  loss  had 
been  ascertained  by  the  arbitrators  in  accordance  with  the 
policy.  The  policy  also  provided  that  ^^  the  amount  of  sound 
value  and  of  damage  •  •  •  •  may  be  determined  by  mutual 
agreement  between  the  company  and  the  assured,  or,  failing 
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to  agree,  the  same  shall  then  be ''  determined  by  arbitrators 
ai  preeeribed.  Manifestly,  there  was  no  intention  of  requiring 
a  sobmissioii  to  arbitrators  in  case  the  parties  agreed  as  to 
the  amoant  of  sach  loss.  The  presentation  of  proofs  to  the 
defendant,  as  indicated,  was  in  effect  a  claim  for  the  amoant 
of  lose  therein  specified.  It  was  somewhat  in  the  nature  of  a 
•tated  aeconni.  If  the  defendant  deemed  that  amount  too 
larg^  or  otherwise  unsatisfactory,  it  could  easily  have  made 
the  same  manifest,  or  requested,  or  at  least  suggested,  an 
arbitration,  bat  the  defendant  silently  acquiesced  in  the 
daim  made  for  three  months  before  the  commencement  of 
the  action.  It  then  sought  to  use  the  arbitration  clause,  not 
to  reduce  the  amount  of  the  claim,  but  to  defeat  the  policy 
altogether.  To  allow  the  clause  to  have  such  an  effect  would 
be  to  use  it  as  an  instrument  for  alluring  the  unwary  into  a 
trap  from  which  there  could  be  no  escape.  Certainly,  such  a 
eoDstruction  should  not  be  given  to  the  clause  unless  the  lan« 
goage  imperatively  requires  it,  but  the  arbitration  was  only 
provided  for  in  case  the  parties  failed  to  agree.  In  case  they 
disagreed,  and  the  amount  of  loss  was  submitted  to  arbitra- 
ton,  then  the  same  was  not  to  be  payable  until  determined 
by  their  award,  even  though  it  should  not  be  made  until 
weeks,  or  even  months,  after  the  expiration  of  the  sixty  days; 
and  the  provision  making  such  award  a  condition  precedent 
to  the  commencement  of  a  suit  upon  the  policy  presupposes 
iseh  failure  to  agree  and  consequent  arbitration.  This  is  but 
another  application  of  the  rule  already  mentioned,  requiring 
a  striet  construction  to  prevent  a  forfeiture.  This  court  has 
frequently  applied  it  to  similar  clauses  in  contracts  for  arbi- 
tratioo:  Phcenix  Ins.  Co.  v.  Badger,  58  Wis.  283;  Canfield  v. 
WaUrtown  F.  In$.  Co.,  65  Wis.  419;  Oakwood  Retreat  Asa^n  v. 
Rathbame,  65  Wis.  177;  Bailey  v.  jEtna  Im.  Co.,  77  Wis.  336. 
See  also  Famum  v.  Phanix  Ins.  Co.,  83  Cal.  246;  17  Am.  St. 
Sep.  233;  RandaU  ▼.  Phoenix  Ins.  Co.^  10  Mont  862.  This  is 
certainly  in  harmony  with  the  rulings  of  this  courti  whatever 
msLj  be  the  adjudications  in  some  other  states. 

By  the  Coubt.  The  judgment  of  the  droidt  court  is 
sflirmed*  

InvBAjrai— FaoOTBOvLooi— Failurb  roTxnansa  nr  Tma^Aeoa- 
Won  is  a  Are  inssnuioe  polioy  that  the  proofs  of  loM  mast  be  fnrnlilied 
iailmUh  li  So  be  liberally  oonatrned  in  favor  of  the  aisiired  and  strietty 
esriMi  Hm  faMorer:  Omirai  etc  Ina.  Oo,  y.  Oaiet,  8S  Ala.  60S;  11  Am.  81. 
lifi •?•  ead aeU|  Psmmnachrr.  CapUallm.  Ok, 80 Iow% SS|  SOAa.  81^ 
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Rep.  39S,  and  nole.  If  an  latnranM  policy  requires  that  proof  of  loae  musk 
be  made  in  thirty  daya  thereafter,  the  iosared  must  prove  that  such  stipule* 
tlon  haa  been  complied  with  or  that  it  has  been  waived  by  the  company,  bo« 
fore  a  reoovery  can  be  had  on  the  policy:  Oeifnan  Jn»,  Co.  ▼.  Fcurbank,  31 
Neb.  760;  29  Am.  St  Rep.  459;  SmitA  v.  Haverhill  etc  In»,  Co,,  1  Allen,  297; 
79  Am.  Dea  783»  and  note;  y<nihwuUm  ina.  Cok  v.  Atkim,  8  Bnah.  95Bi 
96  Am.  Deo.  239.  The  oonditiona  in  a  policy  as  to  proofs  of  loea  mnst  ba 
complied  with  sabstantially,  if  not  strictly,  before  the  assnred  can  reoovart 
Weiderl  ▼.  Slate  In».  0(K,  19  Or.  261;  20  Am.  St.  Rep.  809,  and  note.  An 
Insured  cannot  recover  for  a  loss  if  he  has  failed  to  give  notioe  of  it  wiibta 
the  time  required  by  the  charter  of  the  insnranoe  company:  Patrick  ▼•  /'or* 
mer'e  elk.  Ins.  Co.,  43  K.  H.  621;  80  Am.  Dec  197,  and  note. 

iNsa&ANOB  —  Pboohi  of  Loss  ~  Waitkr  of  Durcora  bt  Rbosi viiro  akb 
RvrAiKiiiGK  —  An  iusuranoe  company  is  estopped  to  object  to  the  proofa  of 
loss  where  it  receives  and  ^tains  them,  and  fails  to  notify  the  insured  as  to 
any  objections  thereto:  Welsh  v.  London  Aes.  Corp.^  151  Pa.  St.  607;  31  Am. 
St  Rep.  786,  and  note  in  which  the  cases  discnsaiug  this  subject  are  ool* 
lected;  note  to  ^arAwn  v.  Phatiix  Ins,  Co.,  17  Am.  St  Rep.  247. 

lH8URANai.^WAiYBR  OF  CoNDiTioif  A8  TO  ARBITRATION:  See  Farnttm 
Y.  Phanix  Ins.  Co.,  83  Cal.  246;  17  Am.  St  Rep.  233,  and  note.  Where  the 
policy  providea  that  in  case  of  loss  the  matter  shall  be  left  to  arbitration  at 
the  written  request  of  either  party,  and  no  action  can  be  had  until  an  award 
shall  have  been  made,  these  provisions  must  be  read  together.  The  arbitra- 
tion becomes  imperative  only  after  a  demand,  and  a  failure  to  make  a  re- 
quest for  such  arbitration  within  five  months  of  the  lose,  is  deemed  a  waiYor 
by  both  parties  and  an  action  to  reoover  for  the  loss  may  be  sustained:  i^itr- 
my  v.  FirtmaiCs  etc.  Ins.  Co.,  63  Mich.  633;  6  Am.  St  Rep.  338,  and  note. 
See  notes  to  Randall  r.  American  etc  Ins.  Co.,  24  Am.  St  Rep.  67;  Cofi<»- 
nental  Ins.  Co.  r.  Wilwn,  23  Am.  St  Rep.  723;  and  Ctter  y.  Travelers*  Ins. 
Co.,  8  Am.  St  Rep.  922,  in  all  of  which  the  questions  as  to  the  wairer  of 
conditions  as  to  arbitration,  and  the  necessity  for  arbitration  before  aa  ••- 
tion  to  reoover  for  the  loss  can  be  sustained*  is 
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Ambiguous  ?iin>nro  iir  Spbotal  Vbrdict  Disrboardbd.  ^  An  affirmative 
answer  in  a  special  verdict  to  an  alternative  question,  where  snoh  an- 
swer is  ambiguoQs  and  hopelessly  uncertain,  will  be  disregarded. 

lIlBRRPRBSBNTATIOll  BT  VbNDOR  OF  LaND  A8  TO  ITS  LOOATION,  LlABILtTT 

fOR.  — Where  the  agent  of  the  vendors  of  land  makes  a  false  statement 
M  to  its  location  and  thereby  indnces  the  vendee  to  purchase  it,  both 
the  vendors  and  the  agent  will  be  liable  to  the  Yendee  for  the  differenoe 
in  value  between  the  land  which  he  believed  he  was  getting  and  thai 
which  he  was  actually  purchasing,  althongh  neither  the  agent  nor  tho 
Yendors  by  any  artifice  prevented  or  dissuaded  him  from  making  inqairy 
in  reference  to  the  true  location  which  he  had  present  means  of  aaoert 

tainingt 
ViNDSB  OF  Lahd  Ignorant  of  its  Location  mat  Rblt  on  Rbprrsbnta. 
noHS  OF  YwKDOtu  —  Where  an  intending  purchaser  of  land  is  igBoraat 


May,  1892b]  Guntueb  v,  Ullrich.  .  S3 

of  tti  tnio  loeatioB,  he  has  the  right  to  rely  upon  a  posittYe  stfttement 
Bsda  by  the  yendor  in  that  respect,  and  hold  him  responsible  if  it  proves 
notme,  even  though  there  was  no  intentional  misrepresentation. 

RiaOXSSION  or  COSTBACT,  PkRPBTRATOB  OF  FrAVD  HAS  MO  KiGHT  TO.  — The 

perpetrator  of  a  fraud  by  which  a  contract  has  been  induced  has  no  right 
to  rescind  the  contract. 
BAnncATTO!f  or  Fraudulbnt  Aot,  Liabiutt  iob.  —  One  who  ratifies  and 
makes  his  own  the  fraudulent  act  of  another  becomes  liable  therefor, 
although  there  was  no  oombination  or  conspiracy  between  them. 

Action  to  recover  damages  alleged  to  have  been  sastained 
bj  the  plaintiff  through  the  fraud  and  deceit  of  the  defend- 
iQto  in  respect  to  the  location  of  certain  lots  of  land.  The 
defendant  Ullrich  was  employed  by  the  plaintiff  for  a  com- 
misBion  to  sell  his  stock  of  goods  for  five  thousand  dollars. 
The  sixth  qnestion  referred  to  in  the  opinion  and  the  answer 
thereto  were  as  follows:  '^  Did  Louis  Abraham  or  other  of  the 
defendants  aid,  advise,  counsel,  or  assist  in  any  way  the  said 
Louis  Ullrich  in  taking  the  plaintiff  out  to  see  the  lots  or  in 
poiDting  out  the  wrong  lots  to  the  plaintiff?    Answer.  Yes.'' 

MeKenney  and  Wambold^  for  the  appellant. 

Cox  and  Cax^  for  the  respondent  Ullrich. 

Turner  and  Timlin^  for  the  respondents  Bing  and  th« 
At»rahams. 

PnoTBT,  J.  The  finding  in  answer  to  the  sixth  question, 
owing  to  the  manner  in  which  the  question  was  framed,  is 
siDbiguous  and  hopelessly  uncertain.  No  force  or  effect  can 
be  given  to  this  finding,  if  such  it  may  be  called,  for  it  really 
finds  nothing  at  all.  The  question  being  in  the  alternative, 
the  affirmative  answer  may  be  applied  as  fairly  to  the  inno- 
oent  act  of  taking  out  the  plaintiff  to  see  the  lots  proposed  to 
be  conveyed  as  to  the  fraudulent  and  reprehensible  act  of 
knowingly  pointing  out  to  him  the  wrong  lots.  This  question 
and  answer  must  therefore  be  disregarded,  and  the  question 
to  be  determined  is  whether,  upon  the  facts  found  and  the 
uncontradicted  evidence,  judgment  ought  to  be  given  in  favor 
of  the  plaintiff  instead  of  against  him:  FarweU  v.  Warren^  76 
Wis.  628-540,  and  cases  cited. 

The  verdict  finds  that  Ullrich  knowingly  showed  the  plaiK« 
tiff  other  lots  than  those  purchased;  that  before  going  out  to 
lee  them,  he  represented  to  the  plaintiff  that  the  lots  in  ques- 
tion were  within  the  city  limits  of  Milwaukee;  that  the  de* 

fMidant  Louis  Abraham  also  represented  to  the  plaintiff  that 
81.  Bar.,  vob  xxxm.— s 
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the  lots  were  within  the  city  limits  of  Milwaukee;  and  that 
the  plaintiff  parted  with  his  stock  of  goods  and  fixtures  rely- 
ing upon  the  representations  made  by  Ullrich  before  starting 
to  see  the  lots,  as  well  as  upon  the  representations  made  by 
Louis  Abraham;  and  that  the  latter  heard  Ullrich  make  the 
same  representations  to  the  plaintiff  which  he  himself  made. 
It  is  found  that  none  of  the  defendants  by  any  artifice  pre- 
vented or  dissuaded  the  plaintiff  from  making  inquiry  in  ref- 
erence to  the  true  location  of  the  lots,  and  the  plaintiff  had 
present  means  of  information  as  to  their  location  on  or  before 
October  1, 1889,  the  date  of  making  the  exchange;  that  after 
learning  that  the  lots  were  not  within  the  city  limits  of  Mil- 
waukee, he  did  not  consummate  or  ratify  the  exchange  of 
property,  or  accept  said  lots. 

Under  the  undisputed  eyideuce  and  the  facts  found  by  the 
jury,  after  excluding  the  defective  question  and  answer,  we 
think  that  the  plaintiff  is  entitled  to  judgment  for  the  differ- 
ence in  value  between  the  lots  pointed  out  to  him  on  the 
extreme  city  limits  in  a  northeast  direction,  and  the  lots  the 
defendants  Bing  and  Abraham  and  wife  attempted  to  convey 
to  him,  which  were  about  two  miles  and  a  half  beyond  the  city 
limits,  and  that  distance  north  of  the  lots  so  pointed  out  by 
Ullrich.    The  defendants  knew  very  well  where  the  lots  they 
owned  were  situated;  at  least  they  are  chargeable  with  such 
knowledge,  and  there  is  no  pretense  that  they  did  not  have  it 
They  were  worth  only  two  hundred  dollars  each,  and  were  two 
miles  and  a  half  beyond  the  city  limits,  instead  of  being  in  the 
city  limits  and  worth  seven  hundred  dollars  each,  as  repre- 
sented; the  total  difference  in  value  being  as  one  thousand  dol- 
lars to  three  thousand  five  hundred  dollars.    The  uncontra- 
dicted evidence  shows  that  Louis  Abraham  was  the  agent  of 
his  codefendants  Bing  and  Hannah  Abraham,  his  wife,  in 
negotiating  the  exchange  of  property  in  question,  and  they  are 
liable  to  respond  for  any  damages  resulting  from  the  fraudulent 
misrepresentations  of  their  agent  in  respect  to  the  situation  of 
the  lots  to  be  conveyed  to  the  plaintiff  by  them  in  exchange  for 
the  stock  of  goods.    This  is  familiar  doctrine:  MeKinnon  v« 
VoUmar,  75  Wis.  82-90;  17  Am.  St  Rep.  178;  Bennett  v.  Judsan, 
21 N.  Y.  2S8;  Mayer  v.  Dean,  115  N.  Y.  556, 561 ,  and  cases  cited; 
and  it  matters  noi  whether  the  misrepresentation  was  inten- 
tional or  not:  Ootzhaueen  v.  Simon^  47  Wis.  106;  Davis  v.  Nvr 
sum,  72  Wis.  439;  Bird  v.  Kleiner,  41  Wis.  134-138;  Middleton 
V,  Jerdee,  73  Wis.  39;  Montreal  R.  L.  Co.  v.  Mihilh,  80  Wis.  54 1  - 
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660.  As  was  stated  in  Cotzhawen  y.  Simony  47  Wis*  106,  ^It 
is  immaterial  whether  the  defendant  made  the  representa- 
tions willfully  or  intentionally  or  not,  for  be  had  no  right  to 
make  even  a  mistake  in  facts  so  material  to  the  contract,  ex- 
oept  under  the  penalty  of  responding  in  damciges";  and  in 
the  ease  of  an  agent,  if  the  principal  is  liable  for  such  mis- 
lopreseatations  of  his  agent,  very  clearly  the  agent  is  also 
liable,  and  the  same  result  follows  in  law  as  if  there  had  been 
a  fraudulent  combination  or  conspiracy  between  the  agent 
and  bis  principals. 

It  was  strongly  contended,  both  on  the  part  of  Ullrich  and 
of  hb  codefendants,  that  under  the  decision  of  this  court  in 
Mandock  v.  Fairbanks,  46  Wis.  415,  82  Am.  Rep.  716,  as  ap- 
plied in  the  subsequent  case  of  Conner  v.  Welch^  51  Wis.  440, 
as  the  plaintiff  had  the  present  means  of  information  as  to 
the  location  of  the  lots,  and  the  defendants  did  not  by  any 
artifioe  prevent  or  dissuade  him  from  making  inquiry  in  ref- 
erence to  the  true  location  of  them,  they  are  therefore  not 
liable.  This  contention  entirely  overlooks  and  ignores  the 
obvious  distinction  between  the  case  they  rely  on  and  the  case 
of  Castenhols  v.  Heller^  82  Wis.  30,  and  other  like  cases  herein 
dted,  in  which  it  is  held,  in  substance,  that  where  the  vendor 
undertakes  to  state  or  point  out  to  a  purchaser  the  boundaries 
or  situation  of  the  property  he  is  selling,  he  is  under  obliga* 
tiona  to  state  or  point  them  out  correctly,  and  has  no  right  to 
make  a  mistake  except  upon  the  penalty  of  responding  in 
damages.  If  there  had  been  no  positive  statement  made  to 
the  plaintiff  as  to  the  situation  or  location  of  the  lots,  and  he 
had  been  left  to  his  own  devices  to  apply  and  act  npon  the 
means  of  knowledge  he  possessed,  then  the  rule  for  which 
ooansel  contends  might  well  be  applied;  but  it  is  too  well 
settled  in  this  state  to  require  discussion  that  where  the  pro- 
posed purchaser  is  ignorant  of  the  location  he  has  the  right  to 
rdy  upon  a  positive  statement  made  by  the  vendor  in  that 
respect,  and  hold  him  responsible  if  it  proves  untrue,  although 
there  was  no  intentional  misrepresentation. 

It  would  seem  that  the  liability  of  the  codefendants  of 
Ullrich  may  be  properly  rested  as  well  upon  the  ground  that, 
after  the  grossly  fraudulent  acts  of  Ullrich  which  induced  the 
eootract,  and  inhered  in  it,  had  become  known,  the  advan- 
tages of  which  could  inure  only  to  his  codefendants,  they 
made  his  fraudulent  acts  their  own  by  ratification  and 
adoption.    The  defendants  Bing  and  Abraham  and  wife, 
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nevertheless,  insisted  and  still  insist  upon  and  retain  the  ben^ 
fits  and  advantages  of  the  transaction  thus  fraudulently  in- 
duced, and  sent  to  the  plaintifif,  by  Ullrich,  a  corrected  daed 
of  the  lots  situated  two  and  a  half  miles  beyond  the  city 
limits,  which,  it  is  said  he  declined  to  accept,  and  the  defend- 
ants  procured  it  to  be  recorded  on  the  19th  of  October,  1889. 
It  is  found  by  the  jury  that  the  plaintiff  refused  to  accept  the 
lots.  The  former  deed,  it  appears,  was  not  signed  by  Hannah 
Abraham  or  Mrs.  Bing  in  person,  but  by  their  respective  hna- 
bands  in  their  names,  and  there  was  no  grantee  named  io  it. 
It  is  found  that  Abraham  tendered  a  rescission  and  return  of 
the  property  before  the  action  was  brought,  but  at  what  par- 
ticular time  is  not  stated.  We  do  not  understand  that  it  is 
the  right  of  a  party,  by  whose  fraud  a  contract  has  been  in- 
duced, to  rescind  it.  The  right  of  rescission  is  the  right  only 
of  the  victim,  and  not  of  the  perpetrator,  of  the  fraud.  It  is 
clear  that  the  defendants  Bing  and  Louis  and  Hannah  Abra- 
ham have  made  the  transaction  in  all  its  material  features 
their  own  by  ratification  and  adoption,  and  they  are  therefore 
bound  by  and  answerable  for  the  consequences  of  the  misrep- 
resentations, made  to  the  plaintiff  as  to  the  location  and  situa- 
tion of  the  lots.  It  is  now  no  answer  for  them  to  urge  thai 
the  jury  found  that  there  was  no  combination,  conspiracy, 
or  agreement  between  them  and  the  plaintiff's  faithless  agent, 
Ullrich.  There  is  that  in  the  case  which,  as  a  matter  of  lair, 
supplies  its  place:  Mayer  y.  Dean^  116  N.  Y.  656,  561,  and 
cases  cited;  but  it  is  not  necessary  to  rest  the  liability  of  the 
defendants  on  this  ground. 

The  case,  as  against  Ullrich,  is  too  clear,  in  the  light  of 
well-settled  rules,  to  require  discussion. 

For  these  reasons  we  must  hold  that  the  superior  court 
should  have  rendered  judgment  upon  the  special  verdict  in 
favor  of  the  plaintiff,  and  against  the  defendants,  for  two 
thousand  five  hundred  dollars  and  the  costs  of  the  action. 

By  the  Court.  The  judgment  of  the  superior  court  of 
Milwaukee  County  is  reversed,  and  the  cause  is  remanded  to 
(bat  court  to  render  judgment  accordingly. 

VXNDOB    AMD    PUROHABIR  —  MiSRKPRESBNTATIONi    AS    fO    LOOATIOH    Ot 

LAHik.  —  If  the  agent  of  the  yendor  of  land  oauaes  a  wrong  traot  to  be  pointed 
out  to  intending  porohaaerab  and  a  purchase  ia  thereby  induced,  the  vendeea 
have  the  right  to  readnd  the  sale  and  recover  the  pnrehaae-moiMji  Ifo- 
Kinmm  ▼.  rcOmar,  75  Wia  S2;  17  Am.  St.  Rep.  178,  and  aotsu  SaesactaBded 
note  to  OottriB  V.  IHm,  18  Am.  8k  Rep.  666,  for  a  diaooMioa  aa  is  Hm  Ua- 
bilitj  of  tha  vender  ef  land  Isr  miareprasentations  oonoerning  H 
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FkiVD  — Rights  ov  Pirpetratob.  —  An  inatrnment  fraudulent  ab  initio 
k  foid  far  mil  pnrpoBes  of  proieotion  to  the  fraudulent  actor:  Ooodwin  ▼. 
Hmnmd,  13  OaL  168;  73  Am.  Deo.  674,  and  note.  No  one  will  be  per- 
■itted  in  a  court  of  juttico  to  take  advantage  of,  or  claim  protection  by 
mmaa  alone  of  his  own  fraud:  Munson  t.  HaUovoeU^  26  Tex.  475;  84  Am. 
I>ee.  582;  note  to  RM  t.  Cwodw-oy,  18  Am.  St.  Rep.  363.  The  rescission  of 
i  eoDtnct  oannot  be  sought  in  equity  by  a  party  whose  own  default  caused 
tibt  only  obstacle  to  its  completion,  and  the  other  party  is  without  blamet 
MnoR  T.  Hofman,  8  CaL  13S;  56  Am.  Dec  322. 

RATinCATlON    OF    Y&AVDOL&VT    AcTS  OV    AkOTHBR  —  LIABILITY    VOR. — 

If  a  party  adopts  the  contract  of  a  self  constituted  agent^  he  is  liable  for  tho 
frsnds  and  misrepresentations  of  the  agent  committed  while  acting  within 
tbs  seope  of  the  real  or  assumed  authority:  Buseh  t.  Wikox^  82  Mich.  336} 
SI  Am.  St.  Rep.  563,  and  note;  Johnwn  Hanester  Co.  v.  Miller,  72  Mich. 
S65;  16  Am.  St,  Rep.  536.  One  adopting  and  receiving  the  benefits  of  the 
representations  of  another  must  accept  theiV  burdens:  Eastman  t.  Provideni 
He.  BelitfAuu,  65  N.  H.  176;  23  Am.  St.  Rep.  29,  and  note. 
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Kailway  Company. 

[82  WISCOKSIK,  286.] 

Kailioad  Crossino,  Dutt  of  Pkrson  Approachiiyo.  —  The  rule  that  a 
person  suddenly  put  in  a  position  of  great  peril  by  the  negligence  of  an- 
other is  not  re8pon8i]>le  for  an  unwise  choice  of  a  mode  of  escape,  is  not 
applicable  to  the  case  of  a  traveler  approaching  a  railroad  track  where 
he  knows  trains  aro  frequent,  and  where  his  view  is  unobstructed.  He 
is  bo  and  to  the  exercise  of  ordinary  care,  and  if  he  fails  in  this,  and  is 
injured  in  consequence  thereof,  he  cannot  recover.  It  is,  therefore, 
error  to  instmct  the  jury  that  when  a  person  approaches  a  railway 
track,  and  sees  a  train  coming,  he  may  attempt  to  cross  in  advance  of 
it  or  not^  as  he  pleases,  and  is  not  chargeable  with  negligence,  however 
rash  his  act,  because  he  acted  on  his  judgment. 

MiASURX  OP  Damagbs  roR  Death  ov  Married  Man. — In  an  action  to 
recover  damages  for  the  death  of  a  married  man,  the  measure  of  dam. 
ages  is  the  pecuniary  loss  of  the  widow  alone. 

Action  to  recover  damages  for  the  death  of  the  plaintiff'a 
intestate,  caused  by  the  alleged  negligence  of  the  defendant. 
The  deceased  was  killed  at  or  near  the  crossing  of  Muskego 
Avenue  in  the  city  of  Milwaukee,  by  being  struck  by  a  locomo- 
tive  attached  to  a  passenger  train  of  the  defendant.  Verdict 
and  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Jchn  T.  Fish  and  Burton  Hansim^  for  the  appellant. 
Auitin  and  Hamilton^  for  the  repondent 

WiHSLOW,  J.  The  circuit  judge,  in  his  charge  to  the  Jury, 
|iy«  them  the  following  instruction:  ''  Generally,  it  is  the 
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duty  of  any  man  who  is  crossing  a  railroad  track  to  look  and 
listen  carefully  for  approaching  trains,  and  to  keep  off  the 
track  if  there  is  any  appearance  of  danger  in  crossing.     On 
the  other  hand,  it  is  the  right  and  duty  of  every  man  who 
oomes  into  a  dangerous  place  of  any  kind  to  exercise  his  own 
best  judgment  as  to  what  he  shall  do.    It  is  for  him  to  deter* 
mine  for  himself  whether  or  not  a  train  is  so  distant  that  it  is 
perfectly  safe  to  cross  the  track  in  advance  of  it,  or  whether 
it  is  so  near  as  to  make  it  dangerous  to  attempt  to  cross  the 
track  in  advance.    It  is  for  him,  when  he  finds  himself  upon 
a  track  where  there  is  an  approaching  train  bearing  down 
upon  him,  to  determine  for  himself  whether  it  would   be 
safest  for  him  to  go  forward  or  to  go  back;  and  if  he  exer- 
cises his  judgment  to  the  best  of  his  ability  he  is  not  chargeable 
with  negligence  if  it  afterwards  turns  out  that  his  judgment 
was  wrong.    If  it  afterwards  turns  out  that  be  might  have 
escaped  by  going  back  when  he  went  forward,  or  that  he 
might  have  escaped  by  going  forward  when  he  went  back,  if 
he  acted  upon  his  best  judgment  under  the  circumstanoes, 
that  is  all  that  is  required  of  him;  and  his  mistake,  if  he 
commits  a  mistake  under  such  circumstances,  is  not  to  be 
imputed  to  him  as  negligence."    The  obvious  effect  of  the 
instruction  is  to  inform  the  jury  that  when  a  person  ap- 
proaches a  railway  track,  and  sees  a  train  coming,  he  may 
attempt  to  cross  in  advance  of  it  or  not,  just  as  he  pleases, 
and  he  is  not  chargeable  with  negligence,  however  rash  his 
act,  because  he  has  acted  on  his  judgment.  -  This  was  error. 
The  rule  that  a  person  suddenly  put  in  a  position  of  great 
peril  by  the  negligence  of  another,  is  not  responsible  for  an 
unwise  choice  of  a  mode  of  escape,  is  manifestly  not  applica- 
ble  to  the  case  of  a  traveler  approaching  a  railroad  track 
where  he  knows  trains  are  frequent,  and  where  his  view  is 
unobstructed.    He  is  bound  to  the  exercise  of  ordinary  care, 
and  if  he  fails  in  this,  and  is  injured  in  consequence  thereof, 
he  cannot  recover.    Although  this  rule  was  practically  stated 
to  the  jury  in  another  part  of  the  charge,  it  seems  plain  that 
(he  instruction  first  herein  quoted  would  thoroughly  destroy 
its  force. 

The  court  also  charged  that  the  damages  would  be  what 
the  intestate's  life  would  have  been  worth,  had  he  lived,  to 
his  widow  and  children*  This  was  incorrect  It  is  the  pecu- 
niary loss  of  the  widow  alone  which  is  recoverable:  Abbot  v. 
McCadd^n,  81  Wis.  568;  29  Am.  St  Rep.  910.    Other  qiiss- 
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tioQS  tie  presented,  but  as  there  must  be  a  reversal,  and  the 
testiiixmy  upon  another  trial  may  present  other  or  different 
&etii  fbqr  sro  not  passed  upon. 

By  the  CSoubt.    Judgment  reversed  and  cause  remanded 
for  a  new 


Nmubshob  — DAMAon  los  OAUsnro  Death  of  Mahrivd  Man.  — In  an 
■etign  for  negligeaoep  whereby  the  death  ;of  plaintiff's  intestate  was  eaiiaed« 
iuMSM  baaed  upon  the  Talne  of  deoedent's  life  to  hit  wife  and  ohildren 
■hodd  no*  be  aeaeeaed:  McEWifoU  T.  Bandolph,  61  Cfonn.  157;  29  Am.  8t 
Bifb  ISlt  aad  note.  The  damagee  reooverable  in  moh  a  case  are  limited  to 
vlueh  the  widow  has  aiiffsred  alone^  and  not  snob  aa  may  have  been 
by  "her  and  her  ehfldren*i  Abboi  r.  McCadden,  81  Wis.  663;  8S 
Aik  81  Bop.  910^  and  note. 

Kinjwfcins — Dorr  of  Fsbso va  OBOflsnro  Tbaos.  —  When  a  person  toI« 
wteilj  attompti  to  oroaa  a  traok  in  front  of  a  moTing  train  which  he  aees 
■it  fv  distant  he  is  gnilty  of  contributory  negligence  and  cannot  recover 
for  any  injnries  be  may  reoeiTO  thereby  t  Korradp  ▼.  Lake  Shore  eic  R*p  Oo^t 
lllIad.SU;  An'toayOoi.  ▼.  OkOm,  64Ark.431;  Mfenr.  BaUimoTtete.  R.  R. 
Cbi,  ISO  Fk.  81  886;  StitdUgw.SL  Paul  eic  B'p  Oo„  ^  Uinn.  24$;  Aiken  r. 
JF^w^wmia  M.  R.  Co..  180  Pa.  8l  880;  17  Am.  81  Bep.  776,  and  note;  Mar^ 
ftMlT.  PMbm^  eicJLR.Oo,,l2SFtL  81  487;  10  Am.  81  Rep.  641,  and 
Mti.  8se  also  notes  to  Toiman  ▼.  Sfrcucmm  etc,  R.  R.  Cx,  60  Am.  Rep^  668; 
OnObMtr  T.  MkeomH  Pae.  Jty  Co.,  4  Am.  81  Bep.  868^  and  D^mm  t.  JToi 
r«i4k  JL  JL  Obu.  14  AoL  81  Bep.  87. 
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Ijablb  FOtt  Isjvxna  to  Ssbvaiit  Caitssd  bt  Fall  of  DsrsonTS 
Bmunso,  whsh.  —  If  the  eollapee  of  a  building  by  reason  of  which  a 
Bvrant  is  injured  is  the  direct  or  proximate  result  of  the  negligence  of 
Hi  iMiter,  the  latter  is  liable  for  the  injury,  in  the  absence  of  contribn- 
l^igenoe  on  the  part  of  the  serrant;  and  therefore  in  an  action  to 
for  personal  injuries  caused  by  the  fall  of  the  side  of  defendant's 
lee-hooss  while  plaintiff  was  working  for  them  near  it,  and  which  had 
hion  recently  filled  with  ice  under  the  direct  supervision  of  one  of 
the  defendants,  it  is  proper  to  instruct  the  jury  that  if  they  find  from 
As  pseponderanoe  of  the  evidence  that  in  filling  the  ice-house  the  de- 
isndanti  carelessly  permitted  cakes  of  ice  to  run  violently  against  the 
aids  el  the  buildings  thus  weakening  it  and  tending  to  shove  it  outward, 
and  that  this  was  the  proximate  canse  of  the  accident,  the  plaintiff^  if 
la  the  exeroiae  of  ordinary  care,  is  entitled  to  recover. 
OvsiB  OF  DsFSurifs  Bvn.ixnio  Liabls  fob  Injitbt  Bsrvltixo  fbom  lis 
Faix^  noiroH  Bvn>T  bt  lHDsrain>Birr  Cohtraoiob.  —The  owner  of  a 
liiH^^g  cannot  dietate  that  it  be  constructed  of  improper  materials  er 
laaifs  flan,  and  escape  liability  for  injuries  caused  therein  be- 
bo  aadi  a  ostttfaol  witk  a  third  person  to  bnild  itinerean  he^ 
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Willi  knowledg*  of  a  waaknass  or'defeet  threatening  the  etrength  of  tfao 
knOding^  aet  a  man  at  work  immediately  under  it^  and  ahift  all  reapoiui* 
bility  upon  the  builder. 

Mmnt  Bound  to  Furnish  Sbbtant  Rkasonablt  Bawm  Plaoi  to  Wobk. 
A  matter  is  nnder  obligation  to  furnish  his  servant  a  reasonably  safe 
plaoe  in  which  to  work,  or  to  explain  to  him  the  dangers  which  ho 
knows  or  ought  to  have  known,  and  of  which  the  servant  is  not  charge, 
able  with  notice  or  knowledge. 

looTATiov  OF  Number  of  Witnkssbs  in  Disorbtion  of  Court,  when.  —  A 
reasonable  limitation  of  the  number  of  witnesses  upon  a  single  fact  is 
within  the  discretion  of  the  trial  court,  and  an  objection  cr  exception  to 
such  a  limitation  should  be  made,  when  the  court  first  rules  upon  the 
matter. 

ItaTHRR  Instructions  to  Jurt,  Prisbnos  of  Counsel  not  Neobssart 
WHEN  QiVEN.  —  Although  it  is  the  better  practice  to  procure  theattend- 
ance  of  counsel  for  both  parties  when  the  jury  return  into  court  for 
further  instructions,  there  is  no  rule  which  requires  the  court  in  a  civil 
ease  to  do  so^  and  its  failure  to  do  so  in  the  absence  of  anything  to  show 
that  the  party  complaining  was  prejudiced,  is  not  error. 

Action  to  recover  for  personal  injuries  sustained  by  the 
plaintiff  by  the  falling  of  the  side  of  the  ice-house  of  the  de- 
fendants, while  he  was  working  near  it.  The  building  was 
built  by  one  Frederickson  under  oral  contracts  with  the  de- 
fendants. The  plaintiff  was  set  to  work  without  warning  as 
to  any  possible  danger.  There  was  a  verdict  and  judgment 
for  the  plaintiff  for  five  hundred  dollars  damages,  and  the  de- 
fendant's appealed.     Other  facts  appear  from  the  opinion. 

J7.  W.  Chynoweth  and  R.  M.  La  Follette^  for  the  appellants. 

Olin  and  Butler^  for  the  respondent. 

WiNSLOw,  J.  The  building  in  question  was  very  hastily 
constructed  just  as  the  ice  season  was  closing,  and  was  evi- 
dently filled  with  equal  or  greater  haste.  The  evidence  shows 
very  clearly  that  the  collapse  of  the  side  of  the  building  might 
have  resulted  from  one  of  three  causes,  or  from  two  or  all  of 
them  combined,  viz.:  1.  Insufiiciency  of  the  single  top-plate; 
2.  InsuflBciency  of  the  tie-beams;  3.  Negligence  in  allowing 
the  cakes  of  ice  to  run  violently  against  the  side  of  the  build- 
ing while  it  was  being  filled,  thus  weakening  the  side,  and 
tending  to  shove  it  outward. 

The  legal  principal  is,  that  if  the  collapse  was  wholly  or 
partially  the  direct  or  proximate  result  of  the  negligence  of 
the  defendants,  they  are  liable  for  the  plaintiff's  injuries  re- 
sulting therefrom,  in  the  absence  of  contributory  negligence 
on  his  part  The  defendants  were  also  under  obligation  when 
they  set  plaintiff  to  work  to  furnish  to  him  a  reasonably  safe 
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place  to  work,  or  to  explain  to  him  the  dangers  wUoli  they 
knew,  or  ought  to  have  known,  and  of  which  he  was  not 
chargeable  with  notice  or  knowledge.  If  there  was  sufficient 
evidence  in  the  case  upon  which  it  was  properly  a  question 
for  the  jury  as  to  whether  the  defendants  were  negligent  Id 
the  three  particulars  first  named,  and  such  questions  were 
fairly  submitted  without  error  prejudicial  to  the  defendants, 
it  is  apparent  that  the  verdict  is  final,  in  the  absence  of  error 
elsewhere  in  the  case. 

Aa  to  the  third  ground  of  negligence,  to  wit,  the  alleged 
careless  handling  of  ice  in  filling  the  building,  there  was  Buf« 
ficient  evidence  tending  to  show  that  ice  frequently  ran  with 
force  against  the  side  of  the  building,  and  that  this  would 
tend  to  weaken  it.  The  filling  was  done  under  direct  super- 
fision  of  the  defendant,  Behrend,  who  had  had  much  experi- 
ence in  building  and  filling  ice-houses.  The  circuit  judge 
correctly  charged  the  jury  that  if  the  preponderance  of  evi- 
dence showed  that  the  defendants  carelessly  permitted  ice  to 
be  pushed  against  the  side  of  the  building,  and  thus  weak- 
ened it,  and  that  this  was  the  proximate  cause  of  the  acci* 
dent,  the  plaintiff,  if  in  the  exercise  of  ordinary  care,  was 
entitled  to  recover. 

As  to  the  first  and  second  grounds  of  negligence,  to  wit, 
the  insufficiency  of  the  top-plate  and  tie-beams,  it  is  strongly 
urged  that  the  evidence  conclusively  shows  Frederickson  to 
have  been  an  independent  contractor,  and  that  the  defects 
named  are  defects  for  which  the  contractor  was  solely  liable. 
It  seems  quite  clear  from  the  evidence  that  the  defendants 
Merved  do  control  over  the  erection  of  the  building  after 
they  let  the  contract,  and  to  this  extent  Frederickson  was  an 
independent  contractor;  but  this  fact  does  not  of  itself  re- 
lieve the  defendants  from  all  liability.  There  was  ample 
•ridence  tending  to  show  that  the  defendants  consulted  with 
the  builder,  and  determined  on  the  materials  and  plan  of 
constmction  before  the  contract  was  let,  especially  as  to 
the  single  top-plate,  the  builder's  testimony  being  that  the 
defendants  said:  ^^  Single  top-plates,  we  guess,  will  do." 
There  was  also  evidence  tending  to  show  that  the  defendant, 
Behrend,  the  active  partner,  was  around  the  premises  con- 
itantly,  and  Behrend  himself  testifies  that  there  were  but 
knx  or  five  tie-beams  on  the  section  which  fell  when  they  be- 
Ita  to  put  ice  in,  and  that  no  more  were  put  in  ap  to  the  time 
when  the  filling  with  ice  was  completed.     The  testimony 
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0how8  that  work  was  began  on  the  roof  immediately  after  the 
ioe  was  pat  in.  There  was  therefore  groand  for  the  jury  to 
say  that  the  defendants  themselves  dictated  and  are  respon- 
sible for  the  weakness  resalting  from  the  single  top-plate,  and 
that  they  actually  knew  of  the  insufficient  tie-beams  when 
they  set  the  plaintiff  at  work;  and  if  these  be  the  facts,  the 
circumstance  that  they  may  have  reserved  to  themselves  no 
control  over  Frederickson's  work  cats  little  figure.  The 
owner  cannot  dictate  that  his  building  be  constructed  of  im- 
proper  materials  or  upon  an  unsafe  plan,  and  escape  liability 
for  injuries  caused  thereby  because  he  made  a  contract  with 
a  third  person  to  build  it;  nor  can  he,  with  knowledge  of  a 
weakness  or  defect  threatening  the  strength  of  the  buildingi 
set  a  man  at  work  immediately  under  it,  and  shift  all  respoa- 
sibility  upon  the  builder;  and  the  circuit  judge  substantially 
charged  the  jury  in  accordance  with  these  views:  14  Am.  A 
Eng.  Ency.  of  Law,  835,  and  cases  cited;  Whitney  v.  Clifford^ 
46  Wis[.  188;  82  Am.  Rep.  708;  Trainor  v.  Philadelphia  etc. 
R.  R.  Co.,  187  Pa.  St.  148.  The  court  properly  instructed  the 
jury  as  to  the  care  required  of  the  plaintiff,  and  that  if  he 
could  with  ordinary  care  have  readily  seen  the  defect  which 
caused  the  collapse,  he  could  not  recover.  We  believe  theee 
remarks  dispose  of  the  questions  raised  by  the  appellants  aa 
to  the  charge  and  instructions  refused. 

During  the  trial,  after  the  defendants  had  been  examined 
as  to  the  manner  in  which  the  ice  was  packed  in  the  ice* 
house,  the  defendants  called  other  witnesses  to  establish  the 
fact  that  the  ice  was  properly  packed;  and  at  the  close  of  the 
testimony  of  the  second  witness  the  court  ruled  that  he  would 
only  allow  three  more  witnesses  as  to  that  particular  fact, 
making  eight  witnesses  in  all,  including  the  defendants  them- 
selves. No  objection  or  exception  was  taken  at  the  time  to 
this  ruling,  but  at  a  later  stage  of  the  trial,  after  the  number 
allowed  by  the  court  had  been  examined,  the  defendants 
offered  another  witness  on  the  point,  and  his  testimony  was 
ruled  out,  and  defendants  except.  We  think  the  proper  time 
to  take  the  exception  was  when  the  original  ruling  was  made. 
The  ruling  seems  to  have  been  practically  assented  to  when 
originally  made;  certainly  it  was  without  objection:  McCfm* 
uM  V.  Osage,  80  Iowa,  296.  A  reasonable  limitation  of  the 
number  of  witnesses  upon  a  single  fact  is  within  the  discre- 
tion of  the  trial  court:  1  Thompson  on  TrialSi  sec  853,  and 
eases  dted. 
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After  the  jury  bad  been  deliberating  some  time,  tbey  re- 
toTDed  into  coart  in  the  absence  of  counsel  (apparently  at 
their  own  request),  and  received  some  further  instructions  as 
to  the  law  of  the  case,  and  heard  a  part  of  the  testimony  of 
two  of  the  defendants  read.  The  judge  carefully  refrained 
from  stating  any  matters  of  fact  to  them,  and  no  exception  is 
taken  to  his  additional  instructions  upon  the  law  of  the  case. 
The  entire  proceeding  is  now  assigned  as  error.  We  know  of 
no  rule  which  requires  the  court,  in  a  civil  case,  to  send  for 
counsel  when  a  jury  desires  further  instructions.  It  is  the 
better  practice  to  procure  the  attendance  of  both  counsel,  but, 
in  the  aboence  of  anything  to  show  that  defendants  were  pre- 
judiced by  it,  we  see  no  room  for  a  claim  of  error. 

Some  objection  is  made  to  that  part  of  the  charge  which 
relates  to  the  subject  of  damages.  We  perceive  no  error. 
The  damages  awarded  were  certainly  moderatSi  in  view  of 
the  testimony. 

By  the  Court.    Judgment  iaffirmed. 

Hastom  Axn  SaavAHT — Mastbr's  Dutt  to  Wamk  Skrvastt. — AniM* 
tv  am*  warn  bis  Mrvu&ti  of  all  dangers  to  which  they  will  bs  exposed  in 
fkm  oonrss  of  their  employment^  except  those  which  the  employees  may  be 
deemed  to  bnvo  foreaeen  as  necessarily  incidental  to  the  employmeot:  Waff* 
mar  t.  Japme  Chemkai  Oou.  147  P^  St.  475;  30  Am.  St.  Bep.  745,  and  noU 
with  eaoes  on  this  mbjeet  eoUected. 

MAflncB  Ain>  Skrvant— MA8Txa*8  Dorr  to  Fvbhish  Safb  Flags  loa 
BuswAWt  TO  WoBX.  —  It  is  a  master's  dnty  to  exercise  reasonable  care  to 
funish  a  reasonably  safe  place  for  the  servant  to  work:  McEUigoU  ▼.  J?afi- 
4oifk,  61  Conn.  157;  29  Am.  Sl  Bep.  181;  BU  t.  NorUiem  Pac.  R.  R,  Co,,  1 
tL  D.  3M;  26  Am.  St.  Rep.  621;  JohnBcm  ▼.  FirU  Nat.  Bank,  79  Wis.  414; 
Si  Am.  St.  Bep.  722;  and  note;  Dayharth  v.  Hannibal  tie.  R,  R,  Co.,  103 
Mou  570;  23  Am.  St.  Rep^  900,  and  note  with  cases  collected. 

IfAsrsB  ard  Servant — Liabilitt  iob  Aois  ov  Indbpsndbnt  Cov- 
TBAOXOB.  —  This  question  is  discnssed  in  Atlanta  He,  R,  R.  Co,  t.  Klnbtrljf^ 
17  Ga.  161;  27  Am.  St.  Rep.  231,  and  note. 

RSAS.  PROPKSTT  —  LlABILITT  OF  OWNBR   VOB    DMrBOTIVB  CONSTRUCriOV 

«v  Bviuyme.— The  owner  of  property  upon  which  a  bailding  is  being 
«Mtod  is  not  generally  liable  for  the  negligence  of  the  contractor  causing 
IniBry,  bst  if  the  injory  was  oansed  or  oontribnted  to  by  the  fact  that  the 
fhaa  for  the  bailding  were  essentially  defectiTS,  the  owner  as  well  as  the 
esntmetor  is  Babies  Sehwartg  v.  Oilmort,  45  HI  454;  92  Am.  Dec.  227,  and 
Sao  also  Semenigut  v.  Fos^,  67  Ind.  408;  8S  Am.  Bep.  98,  and 


TaiAii^-Ftannni  IssTKuonom  nr  Aboutob  ov  CtovHSBL.— >It  is  not 
■vsr  fsr  the  jndge^  when  the  jury  have  retired,  and  come  again  into  opeu 
msr^  at  tboir  roquuut  to  gire  them  further  instmctions,  though  one  of  the 
pvtMi  aad  his  ooiuisel  wm  absent:  Chapmam  v.  Chhago  ate.  JTy  Ook,  16 
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WiM.  295;  7  Am.  Rep.  81;  Pmiim  ▼.  Bowa%  13  Ohio  St.  1;  82  Am.  DaoL 
430^  and  note;  Leijhton  ▼.  Sargent,  31  N.  H.  119;  S4  Am.  I>eo.  323.  0»flln^ 
0M  ffapkint  t.  ^/«Aop,  91  Mich.  328;  30  Am.  8t  Repi  4S0,  and  />awi  ▼•  iW, 
1 CL  Greeny  406;  48  Am.  I>eo.  387. 
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[82  WnooiVDr,  807.] 
MiSTBR  HOT  LlABLB  TO  SbRTANT  IOR  In JQBT  CaDSBD  BT  NBOLiaBNGB  OF 

YiCB-PRinciPAL,  WHEN. — The  liability  of  a  master  who  haa  not  been 
guilty  of  any  negligence  or  breach  of  duty  in  the  employment  of  hia 
■ervante,  for  an  injory  to  one  of  each  servanta  caused  by  the  negligence 
•f  another  engaged  in  the  same  basinets,  dependa  not  upon  the  rank  or 
grade  of  either  servant  but  upon  the  character  of  the  act  in  the  per* 
forinance  of  which  the  injury  is  indicted;  and  he  ta  not  liable  unless  the 
negligent  act  perta  ned  to  a  matter  in  relation  to  which  he  owed  a  duty 
Id  the  Berrant  injured. 

Action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  received  by  the  plaintiff  in  the  year  1881,  through 
the  negligence  of  one  Colvin  alleged  to  have  been  the  agent 
and  manager  of  the  defendant's  office  at  Oshkosh.  The  com- 
plaint alleged  that  on  a  certain  day  Colvin  drove  one  of  de- 
fendant's teams,  which  was  hauling  a  load  of  goods,  so 
negligently  that  the  plaintiff,  who  in  the  course  of  his  em- 
ployment was  riding  on  the  load,  was  injured.  Other  facts 
appear  from  the  opinion. 

Miller^  Noyes,  and  Miller^  for  the  appellant. 

John  Harrington  and  W.  W.  Quartennass^  for  the  respond- 

Lton,  C.  J.  The  complaint  contains  no  averment  that  Col- 
Tin  was  an  incompetent  person  to  drive  the  team  in  question, 
or  that  there  was  any  defect  in  the  teams,  wagons,  or  appli- 
ances for  making  shipments  of  goods.  It  is  alleged  in  the 
complaint  that  the  driving  of  the  team  was  a  duty  of  servants 
employed  by  the  express  company,  and  it  is  conceded  that, 
were  Colvin  an  ordinary  hired  servant  of  the  company,  the 
complaint  would  be  defective  in  that  it  fails  to  charge  the 
oompany  with  any  negligence  or  breach  of  duty  to  plaintiff  in 
employing  him.  So  we  have  for  determination  the  single 
qaestion  whether  the  mere  fact  that  Colvin  was  the  vice-prin- 
eipal  of  the  express  company  in  the  transaction  of  its  general 
business  at  Oshkosh  makes  the  company  liable  for  his  negli- 
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gent  driving  of  the  team,  when,  were  he  not  saoh  yice-princi« 
paly  the  company  would  not  be  thus  liable,  as  was  ruled  en 
the  appeal  in  the  former  action. 

This  question  has  been  determined  both  ways.  The  courts 
of  some  states  hold  that  if  an  employer  put  one  servant  under 
the  control  of  another,  such  servants  are  not  fellow-servants, 
and  the  master  is  liable  if  the  subordinate  servant  is  injured 
by  the  negligence  of  the  other,  without  regard  to  the  nature  of 
the  work  or  business  in  which  they  were  engaged  at  the  time. 
The  drcuit  court  applied  this  rule  when  it  overruled  the  de- 
murrer to  the  complaint. 

Other  courts  adhere  to  the  doctrine  that  whether  the  rela- 
tion of  co-employee  or  fellow-servant  exists  between  different 
employees  engaged  in  the  same  business  for  the  same  em* 
ployer  is  not  to  be  determined  by  the  rank  or  grade  of  either 
servant,  but  by  the  character  of  the  act  being  performed  by 
them.  "  If  it  is  an  act  that  the  law  implies  a  contract  duty 
on  the  part  of  the  employer  to  perform,  then  the  offending 
employee  is  not  a  servant,  but  an  agent,  but  as  to  all  other 
acts  they  are  fellow-servants  ":  7  Am.  A  Eng.  Ency.  of  Law, 
834,  and  cases  cited. 

This  court  is  unmistakably  committed  to  the  latter  rule, 
to  wit,  that  the  liability  of  the  master  depends  upon  the  na- 
ture of  the  act  in  the  performance  of  which  the  injury  is  in- 
flicted, without  regard  to  the  rank  of  the  offending  employee. 
Id  BrabbiU  v.  Chicago  eU.  Ry  Co.,  88  Wis.  289,  the  company 
was  held  liable  to  an  employee  for  injuries  caused  by  the  use 
of  an  engine  out  of  repair,  which  it  was  the  duty  of  the  fore- 
man of  defendant's  shops  to  repair,  but  which  he  negligently 
omitted  to  da  It  was  not  determined  that  the  foreman  was 
a  vice-principal,  but  the  company  was  held  liable  on  the  ex- 
press ground  that  it  owed  a  duty  to  plaintiff  to  repair  the  en- 
gine within  a  reasonable  time  after  it  became  defective,  and 
hence  that  it  was  liable  for  the  negligent  failure  of ''any  of  its 
seryants  or  employees  to  whom  that  duty  was  intrusted  to  re- 
pair the  defective  engine,  without  regard  to  the  rank  or  subor- 
dination of  the  negligent  servant 

In  Rowland  r.  Milwaukee  etc.  fi'y  Co.,  64  Wis.  226,  the  plain- 
tiff was  employed  as  a  shoveler  to  aid  in  removing  snow  from 
the  railway  track.  He  was  in  a  car  drawn  by  an  engine, 
and  the  work  of  clearing  the  track  was  in  charge  of  a  conduc- 
tor, to  whose  orders  the  plaintiff  was  subject  At  a  certain 
psbl  the  ooadootor  directed  plaintiff  to  remain  in  the  oar, 
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and,  as  it  was  alleged,  negligently  attempted  to  run  the 
engine  and  car  throagh  a  snowdrift  on  the  track.  In  eo 
doing  the  oar  was  oyerturned  and  the  plaintiff  injured.  It 
was  held  that  the  conductor  and  plaintiff  were  fellow-servants 
in  the  common  business  of  clearing  the  track,  and  that  the 
railway  company  was  not  liable  for  the  negligence  of  the  con- 
ductor. 

The  above  cases  fairly  illustrate  the  doctrine  of  this  ooart 
on  the  subject  under  consideration.  In  the  Brabbits  case  the 
company  was  held,  on  the  principle  that  it  is  liable  to  one  of 
its  servants  for  the  negligence  of  another  in  respect  to  anj 
duty  intrusted  to  the  latter  to  perform,  which  at  the  same 
time  is  a  duty  the  company  owes  to  the  injured  servant,  no 
matter  how  humble  or  subordinate  the  employment  of  the 
offending  servant  may  be.  The  real  effect  of  the  rule  is  to 
make  any  servant  of  the  company  who  is  charged  with  the 
performance  of  any  duty  which  the  company  owes  its  ser- 
vants  a  vice-principal  in  respect  to  such  duty.  The  case  of 
8ehult9  V.  Chicago  etc.  R*y  Co.^  48  Wis.  376,  affords  an  apt 
illustration  of  an  application  of  this  rule. 

In  the  Howland  case  the  company  was  held  not  liable  for 
the  negligence  of  the  conductor,  who  for  many  purposes  is 
held  to  stand  for  the  company,  and  who  had. control  of  the 
plaintiff,  because  the  alleged  negligent  act  did  not  pertain  to 
a  matter  in  respect  to  which  the  company  owed  a  direct  duty 
to  plaintiff.  For  that  reason  the  conductor  and  his  subordi- 
nate employee,  the  plaintiff,  were  held  to  be  fellow-servants  en- 
gaged in  a  common  undertaking,  and  the  company  was  held 
not  liable  for  the  negligence  of  the  former  which  resulted 
in  injury  to  the  latter.  The  same  doctrine  is  adhered  to  in 
Toner  v.  Chicago  etc.  R^y  Oo,^  69  Wis.  188,  and  in  numerous 
other  cases  in  this  court,  some  of  which  are  cited  in  the  opin- 
ion in  the  Toner  case.  Whatever  may  be  thought  of  the  rea- 
son or  justice  of  the  rule,  it  is  now  too  deeply  imbedded  in 
our  jurisprudence  to  be  repudiated  or  shaken  by  judicial  de- 
termination. If  any  change  of  the  rule  is  desirable,  it  should 
be  made  by  the  legislature,  not  by  the  courts. 

The  question  here  under  consideration  was  not  reached  on 
the  appeal  in  the  first  action  for  the  alleged  injury,  and  there 
is  no  significance  in  the  circumstance  that  the  court  there 
gave  no  opinion  upon  it,  but  expressly  declined  to  do  so.  In 
this  case  there  is  no  direct  averment  in  the  complaint  that 
the  express  company  was  negligent,  or  that  Golvin  was  incom- 
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peteoi  to  drive  the  team,  or  that  the  companj  failed  in  any 
doty  it  owed  plaintiff.  It  eimply  alleges  £act8  which  show 
that  Colvin  ohose  to  drive  the  team,  as  he  had  undoubted 
authority  to  do,  instead  of  allowing  plaintiff  or  some  other 
employee  of  the  company  to  drive  it,  and  that  he  drove  it  so 
negligently  that  the  plaintiff  was  thereby  injured.  Under 
the  above  rale,  these  averiidents  show  that  Colvin  and  plain- 
tiff were  fellow-aervants  in  the  particular  business  in  which 
they  were  engaged,  and  hence  that  the  company  is  not  liable 
for  the  negligence  of  Colvin. 

It  results  from  the  foregoing  views  that  the  complaint  fails 
to  state  a  cause  of  action  against  the  express  company,  and 
that  the  demurrer  thereto  should  have  been  sustained. 

By  the  Court.  The  order  overruling  the  demurrer  to  the 
Mmplaiot  ia  reversed,  and  the  circuit  court  directed  to  sus- 
ttin  such  demurrer.  

MjagOLAWD  SaavAirr — Vios-Pjuitoipal — MAirraB*s  Liabiutt  for. — 
Ih«  iMi*  f«eS  that  tli«  MrTftiit  whose  negligeoea  prodaoet  the  injury  ie 
in  rank  to  tha  ■ervant  injared  does  not  alone  fix  the  liability  of  the 
.  If  the  n^glti^ent  serrant  can  fairly  be  said  to  take  the  plaoe  of  the 
and  rapraaent  hioi,  so  as  to  become  in  reality  a  Tioe-prinoipal,  and 
tbi  BigUganae  ooonra  in  the  discharge  of  his  representative  duties^  the  mas* 
ttfiiliablet  Oolarado  ete.  Jtp  Ckk  ▼.  N^a^hn,  17  Col.  601;  81  Am.  81  Rep. 
m,  sad  Boto;  LomimfiUe  dc  Jtp  Oo.  t.  Haunktg,  131  Ind.  628;  81  Am.  St 
B0p.44aip  and  note;  Ormoa  ▼.  MaiMix,  17  Col.  664;81  Am.  St  Rep.  84(^  and 
Mtos  fcesMy  v.  Gm\feie.  JTy  (h.,  S4  Tex.  433;  81  Am.  8i  R^  71,  and 
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UoBiQAaB,  KeuMf**  nr  Smr  to  Fobioloss  Bmtitlid  io  Riim  ntoM 
Datb  ov  Hn  Apfoiktmbht.  —  A  tenant  who  takes  a  lease  of  mortgaged 
land  after  tlie  filing  of  a  notioe  of  fif  pendem  in  a  snit  to  foreclose  the 
Mortgage^  takes  the  land  snbjeet  to  whatever  order  or  decree  the  ooart 
WKkj  make  affecting  the  title  or  possession;  and,  if  the  eonrt  appoints 
a  receiTaTy  enoh  tenant  mnst  either  surrender  or  attorn  to  him,  or  pay  to 
hia  a  reasonable  rent  for  the  nse  of  the  premises  from  the  date  of  the 
appointment,  notwithstanding  he  has  paid  to  the  mortgagor  a  year's 
rent  in  adyanee. 

Acnoir  to  foreclose  a  mortgage.  Notice  of  the  pendency  of 
the  soit  was  filed  May  26,  1887.  On  May  6,  1891,  an  order 
was  made  appointing  a  receiver  of  the  mortgaged  premises. 
The  defendant  Smith  held  possession  of  the  premises  as  tenant 
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of  the  mortgagor  from  January  1«  1891.  The  receiver  ex* 
hibited  the  order  of  his  appointment  to  Smith  and  demanded 
po886Mdon»  but  the  latter  refused  to  surrender  possession,  or  to 
pay  rent,  or  to  recognize  his  rights  in  the  premises.  Applica- 
tion was  then  made  to  the  court  for  an  order  directing  the 
receiver  to  take  possession  or  secure  the  rent  Smith  resisted 
the  application,  alleging  that  soon  after  April  1, 1891,  he  rented 
the  premises  from  the  mortgagor  for  one  year,  and  paid  the 
rent  in  advance,  and  that,  at  the  time  of  the  execution  of  the 
lease  and  of  the  payment  of  the  rent,  he  had  no  notice  of  any 
intention  to  apply  for  a  receiver  in  the  suit  The  oonrt 
ordered  Smith  to  forthwith  deliver  possession  to  the  receiver,  or 
that  he  pay  the  rent  and  attorn  to  the  receiver.  Blewett  and 
Smith  jointly  and  severally  appealed  from  the  order. 

Edward  8.  Bragg^  for  the  appellants. 

Oeorge  E.  Sutherland,  for  the  respondent 

PiNNBT,  J.    The  rents  and  profits  of  lands  are  not  pledged 
by  a  mortgage  of  the  lands  merely,  but  belong  to  the  oimer 
of  the  equity  of  redemption  until  the  court,  for  equitable  rea- 
sons, shall  appoint  a  receiver  to  collect  them  for  the  benefit 
of  the  mortgagee,  or  directs  the  receiver  to  take  possession  of 
the  mortgaged  premises  and  the  rents  and  profits  of  the  same, 
to  the  end  that  the  rents  realized  may  be  applied  to  the  pay- 
ment of  any  deficiency  that  may  remain  unpaid  after  apply- 
ing the  proceeds  of  the  sale  of  the  mortgaged  premises;  and 
whatever  is  not  needed  for  that  purpose  is  to  be  paid  to  the 
mortgagor  or  other  person  entitled  thereto.    The  appointment 
of  a  receiver  for  that  purpose  is  a  matter  resting  in  the  sound 
discretion  of  the  court,  and  gives  the  plaintiff  in  the  fore- 
closure suit  an  equitable  lien  upon  the  accrued  and  unpaid 
rents:  Kerr  on  Receivers,  177;  Rider  v.  Bagley^  84  N.  Y.  461, 
466,  and  oases  there  cited;  Howell  v.  Ripley,  10  Paige,  48. 
The  appointment  of  a  receiver  is  equivalent  to  a  sequestration 
of  the  rents  and  profits  accruing  after  the  date  of  the  order, 
and  as  to  all  which  have  previously  accrued  and  which  re- 
main unpaid:  8yraeu86  City  Bank  v.  Tallman,  81  Barb.  201, 
212;  Lofsky  y.  Maujer^  8  Sand.  Ch.  69,  71;  Johnston  r.  Riddle^ 
70  Ala.  219,  226;  ArgaU  v.  PitU,  78  N.  Y.  242;  Thornton  r. 
Washington  Sav.  BofiJfc,  76  Va.  482.    Rents  accrued  are  rente 
earned,  within  the  sense  and  meaning  of  this  rule.    The  mori> 
gagor  oannot  evade  the  rule  by  anticipating  the  appointment 
of  a  receiver  in  a  suit  pending  to  foreclose  the  mortgage,  and 


Ma/s  1883.]  Gaynob  v.  Blewbtt.  49 

feaabg  the  premises  for  one  or  more  years,  and  taking,  as  in 
tUf  ease,  payment  of  the  rent  in  advance. 

The  tenant,  Smith,  one  of  the  appellants,  stands  in  the  pa> 
BtioQ  of  a  parchaser  or  lessee  pendenU  lite  from  the  mortgagor 
defendant,  and  had  oonstraetive  notice  of  the  action  to  fore- 
dose  by  the  filing  of  the  notice  of  lie  pencfene,  and  took  sabject 
to  whatever  order  or  decree  the  conrt  might  lawfully  make 
affecting  either  the  title  or  possession/  He  could  not  get  any 
better  right  than  his  lessor,  the  mortgagor  defendant,  bad.  It 
matters  not  that  he  did  not  know,  as  he  says,  that  there  was 
aay  intention  to  ap^y  for  the  appointment  of  a  receiver  He 
knew,  or  is  chargeable  with  knowledge,  that  the  court  might 
make  such  an  appointment,  and  that  whatever  interest  he 
might  aoqnire  in  the  possession  and  use  of  the  premises  might 
thereby  be  cnt  off,  unless  he  should  elect  to  attorn  to  the  re- 
ceiver, and  pay  to  him  all  rents  for  the  use  of  the  premises 
after  the  data  of  the  appointment  So  far  as  the  possession 
of  the  premiaes  is  concerned,  the  appointment  of  the  receiver 
had  the  effect  of  an  equitable  ejectment  Were  this  other* 
W38e,  the  beneficial  results  of  a  receivership  could  be  easily 
Maated  hj  giving  a  lease  of  the  premises  in  question  long 
iMQgb  to  last  during  the  probable  duration  of  the  litigation, 
mid  by  collecting  the  rent  in  advance.  The  receiver,  on  his 
appointmenti  became  entitled,  as  against  the  appellants,  to 
the  possession  and  use  of  the  premises,  and  his  rights  are  in 
00  way  affected  by  the  provisions  of  the  lease  and  payment 
in  advance  of  rent  to  thereafter  accrue  under  it  As  the  or- 
der appointing  the  receiver  has  not  been  appealed  from,  we 
must  presume  that  there  was  sufficient  ground  for  making  the 
appointment  Unless  the  tenant,  Smith,  attorns  to  the  re« 
eeiver  and  pays  rent  for  the  use  of  the  premises  from  and 
after  the  date  of  the  order  appointing  the  receiver,  he  must 
iurrender  possession.  The  order  of  the  circuit  court  was  cor« 
lect  and  must  be  affirmed. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed* 


Lb  Psspass — Biosn  ov  Pubchaskbs.  —  A  pnrohaaer  el  realty  TpendenU 
JSk  tftkM  mibjeet  to  any  title  or  interest  adverse  to  that  of  his  grantor  reoog- 
■bed  ia  the  pending  litigation:  Chuver  r.  Minion^  12  OoL  557;  13  Am.  St 
Bep.  258^  and  note;  Mwrray  t.  Blatehford,  1  Wend.  583;  19  Am.  Deo.  637| 
Ba^  T.  Roe,  2  Blaokf.  268;  IS  Am.  Dec.  159;  extended  note  to  Neurman  ▼• 
i&apnam,  14  Anu  Dee.  766;  Stevewon  v.  EdwnrcU,  9S  Mo.  622.  See  also 
MMilanp^  8av.  Bank  V.  SchoU,  135  111.  655;  25  Am.  St.  Kep.  401. 
Ax.  St.  Sbf.,  You  ZXxm.  —4 
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MoBTVAOM— Rrasfli  ov  PAvnn— Bim  a»  Pmhih*— TIm 
gagM  ii  Bol  •atitled  lo  the  renta  aad  proflti  of  Um  mortgaged  promian 
til  ho  or  iomo  ono  in  liio  bohalf  takoo  aetaol  pooioisioa:  KUUbrwm  ▼.  JTIm^ 
lOA  H.  a  182;  17  ▲ra.  St  Bep.  672;  note  to  Seignioui  r.  PaU,  17  Am.  St^ 
Rop.  SI0;  MO  abo  nolo  to  CkMweU  r.  Hail,  4  Am.  St.  Bop.  7a 

llonaias— ApraEHTMurr  ov  Bmwtw  Fnmuia  VutiOLOMFBa.— A 
roooiTor  of  «Im  loati  and  profita  of  mortgagod  promiaaa  oanaol  bo  appointod 
ponding  forodoanro!  ^anfin  ▼.  Hardim,  S4  &  a  77}  17  Am.  81.  Bofw  7MI 
aad  ostondod  noto  faliy  diignaaing  thia  anbjootb 
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BaooBD  99  Vonsmv  Svdomjuht  BnrouiD  witboot  JuBUBUinov  B» 
OABDCD  AM  NuLLRT. — Tho  rooord  of  a  Jndgmont  randotod  in  n  focoiga 
ooontrjt  whoro  it  nppoar%  oithor  from  tho  faeo  of  Iho  looord  or  fraoi 
•tbar  admiaaiblo  oridonoa^  that  the  oonrt  whioh  ffondoved  it  had  no 
Jnriadiotion  of  tho  partica  or  of  tho  aabjeet  matter,  will  bo  ragardod  aa  n 
nnllity. 

Ihronon  OnAirrBD  nr  Forbion  Oountrt  to  Pabt»  Budbit  Hssa,  Voia 
Tho  oonrta  of  a  foreign  oonntry  ha^o  no  joriodiction  or  power  to  die* 
aoWe  tho  marriage  relation  between  persons  resident  in  this  atata. 
B^ery  country  has  the  power  to  absolutely  fix,  regnlatSb  and  oontrol  the 
marriage  itataf  of  ita  own  dtizena;  but  no  oonntry  or  state  hns  any 
^owor  to  fix,  regulate,  or  oontrol  snob  §taiM$  aa  to  tho  dtiaena  of  any 
other  country  or  state. 

FuBUMPnom  am  to  Foreiox  Laws  hot  Bxtbhdbd  to  Fxnal  Sranma. 
Presumptions  aa  to  foreign  laws  are  generally  confined  to  thooe  atntsa 
and  oountrios  in  whioh  the  common  law  is  the  law  of  tho  land,  but  OTsn 
then  they  do  not  extend  to  such  statutory  onaotments  as  are  penal  in 
their  nature.  The  courts  of  Wisconsin  will  not  presume  tho  exiateneo 
in  Sweden  of  a  statute,  law,  or  oustom  authorising  a  diTorce  upon  the 
ground  of  the  husband's  oonviction  and  sentenoe  for  an  offense^  where 
ouch  oouTiotion  and  aenteoce  were  without  notice  or  hearing  and  two 
yoara  after  the  husband  and  his  wife  and  family  had  left  that  conntfy 
and  become  permanent  residenta  of  the  United  States. 

Bi^OBon  WITHOUT  Appxarangx  o&  Sbbyiox  ov  Pbooxss,  Vom.  —  A  decree 
of  diToroo  rendered  againat  a  non-resident  defendant  without  any  ap- 
pearance or  aerrico  of  prooeaa,  is  a  nullity. 

Adolph  St.  Subs  Lindsfelt  married  Elise  Concordia  Von 
Erassow  at  Roatoop  in  Sweden  on  the  27th  of  May,  188& 
Bight  ohildren  were  bom  of  this  marriage.  In  1842  Adolph 
and  wife  came  to  America  and  settled  in  the  state  of  New 
Yorkf  where  the  plaintiff,  William  0.  St  Sure,  was  bom. 
Adolph  and  his  family  afterwards  came  to  Wisconsin.  About 
1852,  Blise  with  their  four  daughters  returned  to  Sweden,  and 
on  the  1st  of  March,  1858,  filed  a  petition  for  divorce  there, 
•Q  the  groand  that  Adolph  had  absconded  and  been  senter.ccd 
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M  t  eheater,  December  11,  1844.  In  Noyember,  1858,  sh^ 
rBtaraad  to  Wisoonsin,  and  again  lived  with  Adolph  as  hia 
wife  DDtil  he  went  to  the  war  about  1863.  About  1863,  Elise 
went  to  live  with  a  man  named  Smith,  whom  she  is  said  to 
baye  married.  On  January,  1864,  Adolph  went  through  the 
farm  of  marrying  Elisabeth  Sabine,  at  Cincinnati,  Ohio.  On 
February  8, 1864,  at  a  meeting  of  the  consistory  under  the 
presideney  of  the  bishop  and  commander,  in  Sweden,  a  decree 
rfdiToroe  was  entered  upon  the  petition  of  Elise  filed  in  1863. 
About  1868,  Elisabeth  died  while  living  with  Adolph  as  his 
wife  at  Sheboygan.  On  August  30, 1883,  Adolph  went  through 
the  form  of  marrying  the  defendant,  Olive  St  Sure  Lindsfelt, 
at  Portage.  Elise  died  March  18,  1886.  In  May,  1837, 
Adolph  died  at  Sheboygan,  intestate,  leaving  estate  real  and 
personal.  On  June  21, 1887,  the  plaintiff  petitioned  for  letters 
rf  administration  upon  the  estate,  and  thereupon  Frederick 
Hoppe  was  appointed  and  qualified  as  such  administrator. 
Hoppe,  as  administrator,  delivered  to  the  defendant  as  the 
widow  of  Adolph  personal  property  of  the  value  of  about  two 
hundred  dollars.  Hoppe  having  refused  to  take  any  steps  to 
compel  her  to  return  this  property,  the  plaintiff,  on  March  28, 
1888,  as  heir  at  law  of  said  Adolph,  filed  this  bill  to  compel 
the  defendant  to  return  said  property  to  said  administrator, 
sad  other  moneys  which  it  was  alleged  she  owed  to  the  estate. 
The  defendant  answered  denying  that  Elise  was  the  wife  of 
Adolph  until  her  death  in  1886,  and  claiming  the  property  aa 
the  rightful  widow  of  said  Adolph.  The  trial  court  found 
that  the  divorce  in  Sweden  was  valid,  and  that  the  defendant 
was  the  lawful  widow  of  said  Adolph,  and  as  such,  entitled  to 
the  property  in  question,  and  entered  judgment  accordingly. 
The  plaintiff  appealed. 

0.  W.  Fotter^  for  the  appellant 
A.  C.  Prescoti^  for  the  respondent 

Cassodat,  J.  The  record  of  the  divorce  granted  by  the 
eeclesiastical  coort  in  Sweden,  February  8,  1864,  mentioned 
b  the  foregoing  statement,  appears  to  be  sufficiently  authenti- 
eated  to  be  admissible  in  evidence  under  our  statute:  Rev. 
Stats,  sec.  4139.  It  is  conceded  by  both  parties  that  the  only 
question  for  determination  is  whether  that  decree  of  divorce 
ISfaUd  and  operated  as  a  legal  separation  of  Adolph  and  Elise 
St  the  time  it  was  rendered. 

In  this  country  it  is  prescribed  by  constitutional  compact 
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that  full  faith  and  credit  mast  be  given  in  each  state  to  the 
public  acta,  records,  and  judicial  proceedings  of  every  other 
state;  and  yet  it  is  well  settled  that  the  record  of  a  judgment 
rendered  in  another  state  may  be  contradicted  as  to  the  facta 
necessary  to  give  the  court  jurisdiction,  and  if  want  of  juris- 
diction appear  upon  the  face  of  the  record,  or  is  shown  either 
as  to  the  subject-matter  or  the  person,  or  in  proceedings  tM 
f0m,  as  to  the  thing,  the  record  will  be  regarded  as  a  nullity: 
Thompstm  r.  Whitman,  18  Wall.  467;  Pennoyer  r.  Nef,  96 
U.  S.  714;  SimmonB  v.  Sard,  188  XT.  S.  489;  BartUt  t.  Knight, 
1  Mass.  401;  2  Am.  Dec.  86;  Starhuek  ▼.  Murray,  6  WendL 
148;  21  Am.  Dec.  172;  Taylor  v.  Barron,  80  N.  H.  78;  64  Am. 
Dec.  281;  Rape  ▼.  Heaton,  9  Wis.  828;  76  Am.  Dec.  269; 
Benier  r.  Hurlbut,  81  Wis.  24;  29  Am.  St.  Rep.  860.  The 
rule  is  certainly  as  strong,  if  not  stronger,  when  applied  to  a 
judgment  rendered  in  a  court  of  a  foreign  country,  towards 
which  no  such  duty  is  enjoined,  and  especially  where  the  jur* 
isprudence  of  such  foreign  country  is  in  no  sense  based  upon 
the  common  law. 

Adolph  and  Elise  were  married  in  Sweden  in  1885.  After  ro* 
maining  there  seven  years,  they  both  came,  with  their  children, 
to  the  United  States,  and  for  a  time  resided  in  New  York,  and 
then  came  to  and  continued  to  reside  in  this  state  during  the 
remainder  of  their  respective  lives,  as  mentioned  in  the  foregoing 
statement  The  divorce  proceedings  were  not  instituted  until 
eleven  years  after  they  had  departed  from  Sweden  and  taken 
up  their  residence  in  the  United  States.  Such  proceedings 
were  pending  for  eleven  years  before  the  decree  of  divorce  was 
entered.  It  is  true,  Elise  had  returned  to  Sweden  a  few 
months  before  she  filed  her  petition  for  such  divorce,  March  1, 
1853;  but  she  came  back  to  Adolph  in  Wisconsin,  and  con- 
tinued talive  with  him  as  his  wife  for  five  years,  and  until  he 
went  to  the  war,  which  was  about  a  year  prior  to  the  rendi- 
tion  of  the  decree  of  divorce.  It  is  possible,  if  not  probable, 
that  at  the  time  she  filed  that  petition  she  intended  to  remain 
in  Sweden  and  obtain  a  divorce.  Had  she  so  remained  there 
until  after  that  decree,  the  divorce  would  perhaps  have  been 
regarded  as  valid  by  the  laws  of  Sweden.  Undoubtedly  every 
country  has  the  power  to  absolutely  fix,  regulate,  and  control 
the  marriage  status  of  each  and  all  of  its  own  citizens;  but  no 
country  or  state  has  any  power  to  fix,  regulate,  or  control 
such  statues  as  to  the  citizens  of  any  other  country  or  state: 
Cook  Y.  Cook,  56  Wis.  208;  48  Am.  Rep.  706;  Bath  y.  Roth^ 
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104  m.  85;  44  Am.  Rep.  81.  It  logically  foIlowB  that  the 
Sweden  court  had  no  jurisdiction  or  power  to  dissolve  the 
marriage  relation  between  Adolph  and  Elise,  twenty-two  years 
after  they  had  both  abandoned  that  country  and  taken  up 
their  residence  in  this,  and  six  years  after  Elise  bad  aban- 
doned her  temporary  visit  or  residence  there  and  returned  to 
Aldolpb  as  his  wife.  In  speaking  of  the  residence  in  this 
•late  essential  to  give  the  court  jurisdiction,  Ryan,  C.  J., 
apily  said:  *'  No  mere  pretense  of  residence,  no  passing  visit, 
no  temporary  presence,  no  assumption  of  residence  here  pro 
hmc  vice  only,  nothing  short  of  actual  abode  here,  with  inten- 
tion of  permanent  residence,  will  fill  the  letter  or  the  spirit  of 
the  statate" :  Duteher  r.  DuUher,  89  Wis.  658;  Cook  v.  Cook^ 
S6  Wis.  206;  43  Am.  Rep.  706.  ''The  legislature  was  legisla- 
ting for  the  citizens  of  this  state,  not  for  others":  Duteher  r. 
Dmieher^  89  Wis.  658.  These  propositions  are  still  more  sig- 
nificant when  applied  to  any  statute,  law,  or  custom  of  any 
ftireigQ  country  like  Sweden. 

Again,  the  only  ground  for  the  divorce  stated  in  the  record 
is  that  Adolph  had  absconded  from  the  kingdom,  and  had 
been,  December  11, 1844,  by  a  judgment  of  a  district  court, 
*  sentenced  as  a  oheater,  •  •  •  .  to  stand  at  the  pillory  at  a 
pablic  place,  for  his  shame,  during  two  hours,  and  then  to 
snlTor  penal  servitude  for  five  years  in  any  of  the  fortresses  of 
the  realm.''  This  presupposes  such  conviction  and  sentence 
without  notice  or  hearing  two  years  after  Adolph  and  his  wife 
and  family  had  left  Sweden  and  become  permanent  residents 
ef  the  United  States.  No  statute,  law,  or  custom  has  been 
aOeged  or  proved  authorizing  a  divorce  on  such  a  conviction 
and  sentence  procnred  in  such  a  way;  and  the  courts  of  this 
slate  are  not  authorised  to  presume  the  existence  of  any  so 
repugnant  to  our  own  laws:  WdUh  v.  Dartj  12  Wis.  635;  £e{- 
lam  T.  romi,  88  Wis.  592;  Oibom  v.  Blaekbumy  78  Wis.  209; 
28  Am.  St.  Rep.  400;  1  Greenleaf  on  Evidence,  sees.  5,  48, 
486,  and  notes.  Presumptions  as  to  foreign  laws  are  genera- 
ally  confined  to  those  states  and  countries  in  which  the  com« 
mon  law  is  the  law  of  the  land,  as  in  the  several  states  of  this 
country  and  Great  Britain;  and  even  then  they  do  not  extend 
to  rach  statutory  exactments  as  are  penal  in  their  nature:  H\S 
r.  Augu$iine^  28  Wis.  883;  Murphy  y.  CoUina,  121  Mass.  6;  Cut- 
kr  T.  Wright^  22  N.  Y.  472;  Leonard  v.  Columbia  S.  N.  Co.,  84 
I.  Y.  48;  S8  Am.  Rep.  491;  Smith  v.  Whitaker,  28  DL  867; 
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€hmn  r.  HoweU,  27  Ala.  663;  62  Am.  Deo.  785;  1  Graenleaf  on 
Bvidenoe,  aeo.  43,  and  note. 

Besides,  in  the  record  of  the  divorce  in  qnestion  it  does  not 
appear  that  any  notice  was  ever  served  or  attempted  to  be 
served  on  Adolph  by  poblication  or  otherwise,  notwithstand- 
ing  he  had  been  outside  of  the  jurisdiction  of  the  realm  ton 
many  years;  nor  is  there  anything  in  that  record  showing  or 
tending  to  show  any  appearance  by  him  or  in  his  behalf 
therein;  nor  are  there  any  facts  recited  or  mentioned  therein 
which,  according  to  oor  Iaws«  could  give  jurisdiction. 

For  the  reasons  stated,  we  must  hold  that  the  divorce  wai 
a  nullity.  This  being  so,  it  is  manifest  that  Blise  continued 
to  be  the  wife  of  Adolph  until  her  death,  March  18,  1886.  It 
necessarily  follows  that  the  marriage  of  the  defendant,  Olive 
to  Adolph,  August  80, 1883,  was  an  absolute  nullity,  and  gave 
her  no  rights  whatever  as  his  widow.  WiUiavM  v.  WHXiamM^  88 
Wis.  68;  58  Am.  Rep.  268,  and  cases  there  cited. 

By  the  Coubt.  The  judgment  of  the  circuit  court  la  re- 
Tersed,  and  the  cause  is  remanded  for  further  proceedings  ao- 
cording  to  law. 

Jimomim— Emor  or  FomnoH  JvDOitEim  as  Bvmnroi. — Ko  pra- 
■nmption  in  f»Tor  of  the  Talidity  of  %  judgment  of  another  state  eziaSi 
where  it  appears  from  the  record  that  the  defendant  was  a  non-resident^  aad 
it  does  not  appear  affirmatiTely  that  senrioe  of  prooess  was  made  on  him  ta 
that  statot  Bani  ▼.  ffatMm,  164  Mass.  87;  20  Am.  St.  Rep.  210,  and  note. 
8ee  also  Hullr,  HmU,  35  W.  Va.  165;  29  Am.  St.  Rep.  SOO,  and  note. 

Mabbiaos  avo  Divoboi.  —  DsoBSB  ov  DivoBOB  Void  whbbb  Kbrhbe 
Pabtt  Rbstobs  nr  JvBiSDionoN:  See  WaikinMr,  Watkini^  125  Ind.  163;  21 
Am.  St  Rep.  217»  and  note;  OeU^  ▼.  OeUjfs,  8  Lea,  260;  81  Am.  Rep.  e37» 
and  note;  Hood  r.  State^  66  Ind.  263;  26  Am.  Rep.  21,  and  extended  note; 
Sarrimm  v.  Harrimm,  20  Ala.  620;  56  Am.  Dee.  227.  As  to  the  effect  oi 
foreign  divoroes  see  extended  note  to  Toim  t.  Tokn,  21  Am.  Dea  747.  See 
also  extended  note  to  Bamner  v.  Twmer^  7  Am.  Dea  206.  A  decree  of 
divoroe  granted  in  a  foreign  oonntry,  in  which  the  defendant  did  not  reside^ 
in  an  action  to  which  he  did  not  appear  and  in  which  prooess  was  no|  per> 
■onally  serred  on  him  within  snch  country,  is  Toid:  Do  MM  r.  Do  MoB,  120 
N.  Y.  485;  17  Am.  St  Rep.  659^  and  note. 

PaBsuMPnoKS  as  to  FoBBiav  Lawbs  See  Maipkm  v.  UoKmm^  1  Lbi 
MSi  90  Am.  Deo.  879;  and  Omit.  Bo^  U  lU.  U7|  88  Am.  Deo.  148. 
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SiZBB   V.    QUINLAK. 
m  wdoonbxh,  aoo.1 

ov  Rum  OF  Wat,  Bberyation  ov  Girn  «o  Bioar  vo  Faroi. 
A  r>— lYatiutt  ia  a  ooQYeyaaoe  of  a  nuonable  right  ol  way  aorow  Um 
had  ooQTeyad  gives  the  owner  of  the  dominant  eetate  ao  right  to  ia« 
eloee  eaoh  right  of  way  with  fences, 

IiuuNcnoii.  The  plaintiff  owned  two  tracts  of  land  sep- 
arated by  a  tract  of  land  owned  by  the  defendant,  lying  im* 
mediately  between  them.  Both  parties  claimed  throagh  the 
same  grantor,  who  in  conveying  to  the  defendant,  reserved  ^a 
reasonable  right  of  way  across  the  land  "  so  conveyed,  between 
the  tracts  retained  by  him  and  now  owned  by  the  plaintift 
The  plaintiff  fenced  in  this  right  of  way,  and  the  defendant 
oat  and  broke  down  a  part  of  the  fence  and  threatened  to  cot, 
tear  down,  and  destroy  the  remainder.  The  plaintiff  there* 
upon  bronght  this  action  to  enjoin  and  restrain  the  defendant. 
The  defendant  denied  that  plaintiff  had  any  right  to  fence 
the  right  of  way.  The  circuit  court  dismissed  the  complaint^ 
and  the  plaintiff  appealed. 

I>uffy  and  McCrary^  for  the  appellant. 

Cclman^  Sutherland  and  Hiner,  for  the  respondeni 

PnmsT,  J.  The  right  of  way  reserved  by  the  defendant's 
grantor,  and  afterwards  conveyed  by  him  to  the  plaintiff  with 
the  lands  to  which  it  was  appurtenant,  created  a  mere  ease- 
ment The  language  of  the  deed  reserving  it  is  *'  a  reasonable 
right  of  way,''  and  the  common  grantor  of  both  parties  con- 
veyed it  subsequently  with  the  lands  to  which  it  was  appur- 
tenant as  'Hhe  right  of  way  across  P.  Quinlan's  land."  The 
plaintiff  thus  became  the  owner  of  the  dominant  estate  for 
the  benefit  of  which  the  easement  existed,  and  the  defendant's 
was  the  servient  estate,  burdened  with  the  easement  in  ques- 
tion: 

It  is  argued  that  because  the  right  granted  is  '*  a  reasonable 
right  of  way,"  and  it  is  necessary  to  as  full  and  perfect  en- 
joyment of  it  as  is  desirable,  that  therefore  the  plaintiff,  for 
bis  greater  convenience  and  safety  in  its  use,  has  a  right  to 
fence  it  in;  but  we  do  not  think  the  language  in  question 
warrants  any  such  conclusion.  The  lateral  boundaries  and 
width  of  the  way  are  not  specified.  The  word  **  reasonable  " 
obviously  has  reference  to  the  width  and  limits  of  the  way  to 
be  enjoyed,  but  stiU  it  is  a  mere  right  of  way,  a  mere  ease* 
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ment  and  no  more,  and,  though  a  burden.  Is  not  an  estate  or 
interest  in  lands,  and  does  not  oonfer  on  the  plaintiff  any  ez- 
clusiye  or  permanent  right  of  occupancy,  but  merely  a  tran- 
sitory use.  The  defendant,  as  the  owner  of  the  servient 
estate,  is  oircumstanced  in  respiict  to  this  easement  sub- 
stantially  as  the  owner  of  an  estate  along  or  over  which  a 
highway  passes  is  at  common  law  in  respect  to  fencing  the 
highway.  He  may  fence  along  tRe  highway  or  not,  as  his 
convenience  may  dictate,  but  he  is  not  bound  to  fence  it,  or 
to  permit  any  one  else  to  do  so.  If  the  plaintiff  is  allowed  to 
fence  in  his  right  of  way  it  will  work,  it  is  manifest,  an  exclu- 
sion  of  the  defendant  from  the  land  over  which  it  passes,  the 
full  legal  title  to  which  still  remains  in  him,  which  was  not 
contemplated  by  the  language  used  in  the  deed  reserving  the 
right  of  way  or  by  the  deed  conveying  it  to  the  plaintiff,  and 
would  permit  the  plaintiff  to  exercise  rights  and  avail  him- 
self  of  methods  of  use  and  enjoyment  of  the  defendant's  estate 
of  a  more  permanent  character  than  a  mere  right  of  way  over 
his  lands,  and  not  essentially  pertaining  to  or  resulting  from 
a  mere  easement  over  them. 

The  owner  of  the  soil  of  a  way,  whether  publio  or  private, 
may  make  any  and  all  uses  of  it  to  which  the  land  can  be 
applied,  and  take  all  profits  whioh  can  be  derived  from  it 
consistently  with  the  enjoyment  of  the  easement:  Washburn 
en  Easements,  ^264  et  seq.    All  rights  which  are  consistent 
with  the  reasonable  exercise  of  the  easement  remain  with  the 
grantor,  because  they  are  not  granted.    In  this  case  the  lands 
were  conveyed  by  the  common  grantor  to  the  defendant,  and 
the  mere  easement  was  reserved  and  conveyed  to  the  plaintiff. 
He  is  entitled  only  to  a  reasonable  and  usual  enjoyment  and 
use  of  the  easement:  Bakeman  v.  Talbot^  31  N.  Y.  866,  871; 
88  Am.  Dec.  276;  Baker  v.  Friek,  46  Md.  837;  24  Am.  Rep. 
606.    In  BriU  v.  BriU,  108  N.  Y.  611,  617,  similar  views  are 
expressed,  and  it  is  there  laid  down  that  "  the  owner  of  the 
soil  has  all  the  rights  and  benefit!  of  ownership  consistent 
with  such  easement    Among  others  must  be  the  right  to  have 
his  lands  fenced  or  unfenced  at  his  pleasure.    In  the  absence 
of  fences,  his  horses  and  cattle  must  not  obstruct  the  way, 
and  the  owner  of  the  way  is  bound  to  the  exercise  of  due  and 
reasonable  care  by  his  own  methods  to  prevent  his  cattle  or 
other  animals  from  trespassing.    An  inclosed  road  might  be 
a  convenience,  but  its  creation  is  not  imposed  upon  the  owner 
ef  the  toil  by  the  terms  of  the  reservation;  it  is  not  an  actual 
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or  direct  necessity  to  the  full  enjoyment  of  the  privilege  re- 
Nmd,  and  it  cannot  be  implied  as  incident  thereto.*' 

Testimonj  was  given  to  show  that  the  defendant  consented 
lo  the  erection  of  the  fence,  but  this  was  no  more  than  a  parol 
benee,  whicb  was  revocable^  and  was  in  fact  revoked  by  the 
MtBtnd  conduct  of  ttie  defendant 

Thejadgment  of  tbe  circait  court  is  correct  and  must  be 
iffirmed. 

By  the  Couvr.  The  judgment  of  the  oirouit  court  is  af- 
frmsd. 


taiTAxm  Wats.  —  Hiovrs  amd  Rsmediv  of  Partus  Sntitlsd  Thbrstos 
Sat  •ztoidAd  noto  to  Wekh  t.  WUcox^  100  Am.  Deo.  116;  abo  extended  aoto 
le  itnhmMni  ▼•  ToAoC,  8S  iLm.  Deo.  279.  The  grantee  of  a  privato  way  may 
Silar  upoa  ^Sam  laad  and  oonetmol  anch  roadway  at  be  desires  and  keep  it  in 
Hfilr^  Hamwns  ▼.  JTofterCi.  119  N.  T.  87;  16  Am.  St.  Rep.  SOQ,  and  notes 
Wk  Ib  aa  doang  Im  miiat  maka  no  material  change  in  the  oonditton  of  the 
vny  «■  mterfexv  with  tha  oatataa  of  others  therein:  Brownr,  SUmBf  10  Gray. 

CI;  M  Am.  I>ao.  908^  mad  note.  For  a  farther  disonsaton  of  the  rights  of 
Qf^Tatawaj%aoaafV2o»T.ifblr»ia0N.T.4e5}  S7Aa.8t.Re^ 
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4 
rum,  RsKiDT  ov  AeAnm  In  Dnioiou  ahd  Ornons  worn  Nm« 
Fbavi\  Oft  UvAomoBisn>  Aors.  —  A  corporation  has  a  ram* 
•dj  afidai*  ili  dixootors  and  offioers  for  negligenoe,  frand,  breaohes  of 
fat  noli  dona  in  eKoeaa  of  Ihoir  anthority*  and  tha  oaia  agaiaal 
is  iHatin«t»  dapanding  npon  the  oTidenoe  against  him,  nuless  two 
mr  man  htsn  Jofnad  or  partioipatad  in  tha  wrongful  aot^  in  whioh  oaaa 
eB  parlMpanti  nmy  ba  joined  in  the  snit. 

BT  Oomro&ATfov  AeAnm  In  OiTiotu  vo  n  Tesatsd  as  Bqviiw 
AoflOHf  moui.  —  An  notion  by  a  corporation  against  ita  presidant 
isaanrir  far  nagliganoa  and  miscondnet  in  tha  diaoharga  of  tha 
dntiaa  of  thair  reapaotiTa  offioas,  and  also  as  aa  ufieh  mambaia  of  tha 
fcaaid  of  diiacfaM%  where  tba  graramen  of  tha  complaint  ia  that  tha  da- 
faadaata  bnva  a»aasdad  their  raspectiTa  powers  aa  snob  president  and 
ereasnrsr  In  dsaMng  with  tba  property  and  propntj  rights  of  tha  cor* 
poratioa,  and  bnva  manrpad  tha  powara  of  tha  board  of  diractors  without 
tba  knawladgs^  oonaent^  or  approval  of  snch  board  or  of  tba  ataokholders, 
aboald  ba  traatad  aaaa  eqnitabla  notion. 

or  BoAKft  ovDinnoiOBs  ev  Oobpoba«ioh  vor  Lubu  at  Law  vob 
Hboovdoot  Oft  NaouoBiroi.  —No  reaoTcty  can  ba  bad  at  law  againat 
•  minail^  af  tlw  board  of  directors  of  a  corporation  for  miacondnct  or 
inaamnoh  aa  they  can  act  only  when  lawfully  assembled, 
dmtiaa  are  doTolyed  on  them  as  a  board  and  not  indlTidually. 
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faABnirr  of  OmonM  ovOokforatiov  worn  HiouonroB  om  Uvaothokissb 
Aoi%  Baib  ov.  —The  liability  ol  oorponie  «Aoen  to  tiM  eorporatiMi 
for  daoagM  oMiasd  by  na^igaBt  or  wuHithorifled  ooti  note  m^am  tfao 
oonuBoo-law  rvlo  whidi  roodon  oreiy  agent  liable^  who  vioUftM  his  o»- 
thority  or  ii«ii|1ooti  his  daty  to  the  damage  of  hie  prindpoL 

DwRn  ov  Oabm,  Smxll,  avd  JmNunoiT  RwiinKBD  or  Qmcnt  ov  Oobvoba- 
nov.  —Where  it  m  aooghl  to  hold  an  offioer  of  a  oorporation  liabln  for 
■oo-leaMooe^  ne^igenoe^  or  misjodgment  in  reepeot  to  metteri  vitfais 
the  Mopo  of  hie  proper  powon^  he  will  be  held  raeponnblo  only  for  • 
iulare  to  bring  to  the  diaoharge  of  hia  datiea  anoh  degree  of  attention 
oara^  akill,  and  Jndgment  aa  ia  ordiaarily  need  and  praotiood  in  the  die* 
eharge  of  anoh  dntlea  or  omploymentSv  the  degree  of  oara^  8kill»  mmk 
Jndgment  depending  npon  the  anbjeot  to  whioh  it  ia  to  be  appUedp  Hm 
partioalar  oironmstanoea  of  the  oaae^  and  the  naagea  of  bnaineaa. 

BtaHKioBa  Of  CoEPORanoH*  DiaBsa  ov  Cabm  RmquiMMD  or  —  Diroetoft  of 
oorporation%  or  thoee  aotinges  i^fUh  aa  andi,  are  bonnd  to  ezeroiao  that 
degree  of  oare  whioh  ordinarily  pmdent  and  diligent  men  would  oxer- 
oIm  nnder  eimilar  oirenmstanoee  in  reepeot  to  a  like  gratnitooa  employ- 
Bont^  regard  being  had  to  the  naagea  of  bnaineaa  and  the  oironmatanoee 
of  eaoh  partioalar  oaee;  bat  they  are  not^  in  the  abaenoe  of  any  oUoMat 
of  poaitiTe  miafeasanoe,  and  aolely  on  the  groand  of  paaaive  negUgonoa^ 
to  be  held  liable,  nolees  their  negligenoe  ia  groea  or  they  are  laiity  anh- 
]eot  to  the  impatation  of  a  want  of  good  faith. 

Ctmnuaov  OoBroBATOv  hot  Charobahtj  as  Bz  OmaioDiBaoxoB8»  whbt. 
Where  the  direotora  of  a  oorporation  hold  no  meetinga,  gi^e  no  atten* 
tion  to  the  performanoe  of  their  dnties,  bat  leare  the  entire  management 
of  the  oorporate  bnaineaa  to  the  preeident»  aeoretaiy,  and  treaanrer,  who 
•ondnot  ita  affikira  negligently,  and  in  the  ezeroiae  of  powera  belongiqg 
aolely  to  the  board  of  direotora,  bnt  in  entire  good  faith  and  withont 
dariTing  any  improper  personal  gain  or  profit  or  improperly  appropriat- 
ing to  themseWes  any  of  ita  property  or  funds,  anoh  offloers  oannot  ha 
•barged  aa  es  officio  membera  of  the  board,  and  neither  of  thorn  ia  liaUe 
to  the  oorporation  for  the  negligent  or  nnaathoriaed  aeta  of  the  othaia 
in  whioh  he  did  not  participate. 

Vbw  Tbiai^  Motion  io&  hot  Kaoi8BAmT»  Whut  Oabb  Tbisd  bt  Oovw 
WITHOUT  JvRT,  —  When  a  trial  ia  had  by  a  oourt  withont  a  jury,  the 
qneatlon  whether  the  finding  of  the  oonrt  ia  oontraiy  to  the  oTidenee 
may  be  reviewed  on  appeal,  although  no  motion  for  a  now  trial  wat 
made  before  judgment. 

Mati  Pboof  ov  Faxlotui  to  Oollsot  Mombti  not  Pnoor  of  Thbek  Lon^  — 
Mere  proof  of  the  faiinre  to  ooUeot  moneye  dne  to  a  oorporation  ia  not 
proof  that  they  were  loet  to  it 

BiPOBT  OV  SnOBBTART  OF  OOBTOBATIOB  HOT  OOMFBTBHT  BtXDBHOB  AaAIHIi 

PuaxDBMT  ABB  Tbbabobbb.  —A.  report  of  the  aeoretary  of  a  oorpora- 
tion ia  not  oompetent  eyidenoe  to  dharge  the  preaident  and  treaaarar 
with  loaeee  alleged  to  have  boon  auatained  by  the  oorporation  by  reaaon 
of  inanffloient  paymente  to  it  on  oertain  aooonnta,  or  to  ahow  that  ne 
more  waa  paid  to  him  than  ho  reported. 

BbFOBT  OiF  BZPBBT   SHOULD  HOT  BB  AdOFTBD  BT  TbIAL  CkKTBT  WlTHOCf 

JlTDiciAL  BxAiOHATiOH.  —In  an  notion  by  a  oorporation  againat  iti 
preaident  and  traaanrar  to  leooTor  for  loaaea  alleged  to  haro  been  aoa* 
tained  thron|^  thoir  negligent  and  unanihoriaed  aota^  it  ia  error  for  the 
trial  eoorK  without  Jndioial  examination  aa  to  ita  aooniaoy  and  jnatio^ 
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to  adopl  M  a  bub  of  Jndioial  action  agviul  the  defeadaiitii  tiio  rtport 
if  ■■  «zperl  aooomitaot  omployod  by  tiio  plaintiff  to  ozamine  Into  iti 
ioeonaU  and  aaoeriam  Iho  extent  of  aoeh  alleged  loatea. 
Bvrr  ov  TnuL  Oomrr  to  Bzamimi  and  Pami  vpon  lasvit  a  Fibbt  Im« 
KAaa.  ^It  in  the  dnty  of  the  trial  ooort  to  Jndieially  ioTeetigate  and 
npon  qneatioBS  raised  on  the  trial,  and  the  anpremo  oonrt  will  not 
tiM  bnrdmr  of  that  dn^  m  the  ilrrt  inatanoe. 

Acnoa  brought  to  reoover  from  the  defendants,  Ohilds  and 
Denniaton,  loasea  alleged  to  have  been  anatained  by  tha 
corporation  plaintiff  by  reason  of  their  gross  neglecti  misman- 
agement, and  inattention  to  their  duties,  while  they  were  re- 
qnetiyely  president  and  treasurer  of  the  plaintiff,  and  as  such 
«  pfteio  members  of  its  board  of  directors.  The  five  items 
referred  to  in  the  opinion  were  for  fines,  charges,  dues,  and 
bterest  not  collected,  as  follows:  — 

L  From  March,  1883,  to  March,  1884 $S50.B6 

Failure  to  collect  interest  on  notes  during  same 

time 20S.98 

1  From  March,  1884,  to  March,  1886,  failure  to  col- 
lect dues    688.88 

Failure  to  collect  notes  and  bills,  with  interest  •    666.88 
1  From  March,  1886,  to  March,  1886,  failure  to  col* 

lect  dues,  etc. 68.40 

4.  Failure  to  collect  interest 201.60 

L  From  March,  1886,  to  March,  1887,  failure  to  col^ 

lect  proper  charges  from  shareholders     •    •    •    486.86 
Other  fSacts  necessary  to  an  understanding  of  the  points  de- 
iided  are  stated  in  the  opinion. 

Soy  S.  BM  and  O.  D.  VBrien^  for  appellant  Childs. 

ff.  £.  Hwnfhny  and  Bak$r  and  HelmSf  for  appellant  Den- 
aiston. 

BaAford  and  DUney^  R.  H.  SiarU  and  Bathford^  (yCmn&r^ 
md  PUUjfBj  for  Uie  respondent 

PnmBT,  J.  1.  The  corporation  plaintiff  has  a  remedy 
against  its  directors  and  officers  for  negligence,  fraud,  breaches 
of  trost^  or  for  acts  done  in  excess  of  their  authority,  and  the 
ease  against  each  is  distinct,  depending  upon  the  evidence 
against  him,  unless  two  or  more  have  joined  or  participated 
in  the  wrongful  act,  in  which  case  all  participants  may  be 
joined  in  the  suit;  and  where  the  act  is  illegal  or  in  viola- 
tioQ  of  some  positive  law,  the  authorities  indicate  that  there  is 
no  ii|^i  of  oontribution  where  one  only  is  sued  and  charged; 
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and  therefore  it  is  held  in  many  oases  that  it  is  not  necesaarf 
to  make  all  the  directors  parties  who  have  more  or  less  joined 
in  the  act  complained  of:  Thompson  on  Liability  of  Officers 
of  Corporations,  in  notes  352,  353,  411,  and  cases  cited.  A 
different  rule  is  maintained  in  the  modern  cases  in  England 
and  America,  in  oases  where  the  wrongful  act  is  the  result  of 
negligence  or  gross  misjudgment  and  is  not,  in  and  of  itself, 
illegal  or  a  violation  of  some  positive  law,  as  will  be  shown 
hereafter;  and  there  exists  high  authority  in  such  cases  for 
holding  that  in  all  cases  where  contribution  would  be  allowed 
in  equity,  there  those  who  are  liable  to  contribute  are  neces- 
sary parties  to  a  suit  in  equity  to  obtain  redress  for  the  loss 
which  the  corporation  has  suffered.  The  remedy  of  the  cor* 
poration  for  the  wrong  done  is  either  at  law  or  in  equity  ac« 
cording  to  the  nature  of  the  case.  Hence,  in  every  such  case 
as  the  present  it  is  important  to  determine  at  the  outset 
whether  the  action  shall  be  or  is  a  legal  or  equitable  one,  and, 
if  the  latter,  whether  the  necessary  parties  are  before  the  court 
to  enable  it  to  make  a  proper  and  complete  determination  of 
the  controversy.  This  action  has  been  treated  throughout  by 
the  plaintiff  and  by  the  circuit  court  as  a  legal  action,  both  in 
the  demand  for  judgment  and  in  the  course  taken  at  the  trial, 
a  trial  by  jury  having  been  waived,  and  the  court  ruling  that 
no  evidence  of  liability  was  competent  that  did  not  equally 
affect  both  defendants;  and,  after  judgment,  by  the  remission 
of  damages  for  the  periods  mentioned,  on  the  ground  that  for 
these  sums  Uie  defendants  were  not  jointly  liable,  though  this 
faot  was  either  overlooked  or  was  not  regarded  in  the  decision 
of  the  case. 

S.  The  complaint  is  not  entirely  definite  and  clear  in  the 
allegations  upon  which  the  liability  of  the  defendants  is 
rested,  but  groups  together  grounds  not  entirely  congruous 
when  stated  in  the  same  cause  of  action,  as  the  charge  against 
them  is  gross  neglect,  mismanagement,  and  inattention  of  the 
defendants  ''  to  the  duties  of  their  said  oflSces,"  and  they  aref 
to  some  extent  at  least,  attempted  to  be  charged  for  negli- 
gence or  misconduct  in  their  respective  offices  of  president 
and  treasurer,  and  also  as  members  of  the  board  of  directors, 
the  by-laws  making  them  ss  officio  such.  Some  of  the  acts 
as  to  which  negligence  and  misconduct  are  predicated  lie 
wholly  outside  the  scope  of  the  duties  of  either  one  or  both 
the  president  and  treasurer.  In  the  main,  the  gravamen  of 
the  ease  asems  to  be  that  the  defendants  have  exceeded  their 
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Ktpectiftt  powers  as  soch  preflident  and  treasurer  in  dealing 
with  the  property  and  property  rights  of  the  plaintiff,  and 
have  usurped  the  powers  of  the  board  of  directors  in  these  re* 
•pects;  and  it  is  expressly  charged  in  the  seventh,  ninth, 
tenth,  eleventh,  twelfth,  thirteenth,  and  fourteenth  causes  of 
setion  (so  designated)  that  they  did  the  acts  complained  of 
** without  the  knowledge,  consent,  and  approval  of  the  board 
of  directors '';  and  the  last  of  these  causes  of  action  grouping 
the  plaintiff's  losses  in  one  Aggregate  sum  of  twenty-two  thou- 
land  dollars  charges  *Uhat  between  the  1st  of  March,  1882, 
aad  the  1st  of  September,  1887,  the  plaintiff,  through  the 
gross  neglect,  mismanagement,  and  inattention  of  the  defend- 
ants to  the  duties  of  their  said  oflSces,  has  lost  in  dues,  interest, 
and  charges  on  stocks  and  loans,  and  on  loans  made  by  de- 
fendants, and  in  the  wrongful  cancellation  of  stock  by  the 
defendants,  and  paying  thereon  more  than  the  holders  thereof 
were  entitled  to  receive  and  be  paid  by  said  corporation,  and 
without  the  knowledge,  consent,  or  authority  of  the  board  of 
directors  of  said   corporation,  and  without  the  knowledge, 
consent,   or   authority  of  the  stockholders    thereof,   to  the 
amount  of  twenty-two  thousand  dollars.**      The  first  five 
causes  of  action  (so  designated)  proceed  entirely  upon  the 
ground  of  gross  neglect  and  mismanagement  of  the  defend- 
ants, and  there  are  items  also  in  the  other  causes  of  action 
based  on  that  ground.    The  circuit  court  based  the  finding 
against  the  defendants  on  the  ground  *'  of  gross  negligence 
and  usurpation  of  authority  not  given  them  by  the  by-laws, 
bat  reserved  to  the  board  of  directors." 

These  different  allegations  thus  blended  in  the  several  so- 
called  causes  of  action,  which  are  in  fact  but  enumemtions  of 
items  of  liability  under  what  is  really  but  one  general  count, 
require  different  answers  and  different  evidence  to  meet  tliem, 
creating  difficulties  of  procedure  which  can  be  best  dealt  with 
and  overcome  in  an  equitable  action.     We  think  that  the 
case  made  by  the  pleadings  and   proofs  is  not  one  wliere 
an  adequate  and  proper  remedy  by  legal  action  can  be  ol>- 
tained,  but  the  action  must  be  treated  as  an  equitable  one, 
and  that  the  circuit  court  erred  in  dealing  witii  it  on  any 
other  basis.     As  a  recovery  in  a  legal  action,  the  judgment 
most  stand  or  fall  on  the  liability  of  the  defendants  as  presi- 
dent and  treasurer,  for  no  recovery  can  be  had  at  law  against 
a  minority  of  the  board  of  directors  for  misconduct  or  negli- 
gence, inasmuch  as  they  can  act  only  when  lawfully 
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Bembled,  and  their  duties  as  such  are  devolved  on  them 
board,  and  not  individually:  Franklin  Ins.  Co.  t.  JenkinB^  S 
Wend.  134;  Gaffney  v.  CdviU,  6  Hill,  672,  578. 

3.  Much  argument  was  had  upon  the  rule  of  liability  of 
corporate  officers  in  cases  such  as  this,  presenting  for  consid- 
eration some  questions  in  respect  to  which  a  considerable  dif- 
ference of  opinion  has  prevailed.  The  liability  of  officers  to 
the  corporation  for  damages  caused  by  negligent  or  unauthor* 
ised  acts  rests  upon  the  oommon-law  rule  which  renders  every 
agent  liable  who  violates  his  authority  or  neglects  his  duty  to 
the  damage  of  his  principal.  It  seems  to  be  now  universally 
agreed  that,  no  matter  whether  the  act  is  prohibited  by  the 
charter  or  by-laws,  the  liability  is  on  the  ground  of  violation 
of  authority  or  neglect  of  duty:  Thompson  on  Liability  of 
Officers  of  Corporations,  357;  Briggs  v.  Spaulding^  141  U.  S. 
146. 

There  can  be  no  doubt  that  if  the  directors  or  officers  of  a 
company  do  aets  clearly  beyond  their  power,  whereby  loss  en- 
snes  to  the  company,  or  dispose  of  its  property  or  pay  away 
its  money  without  authority,  tliey  will  be  required  to  make 
good  the  loss  out  of  their  private  estates:  Thompson  on  Lia- 
bility of  Officers  of  Corporations,  376;  Joint  Stock  Discount  Co. 
V.  Brown,  L.  R.  8  Eq.  381;  Flitcroft's  Case,  L.  R.  21  Ch.  Div. 
619;  Franklin  Ins.  Co.  v.  Jenkins,  8  Wend.  130;  and  many 
other  authorities  to  this  effect  were  cited  by  the  respondent's 
counsel.  This  is  the  rule  where  the  disposition  made  of 
money  or  property  of  the  corporation  is  one  either  not  within 
the  lawful  power  of  the  corporation,  or  if  within  the  power  of 
the  corporation,  is  not  within  the  power  or  authority  of  the 
particular  officer  or  officers.  Where  the  ground  of  liability  is 
for  nonfeasance,  negligence,  or  raisjudgment  in  respect  to 
matters  within  the  scope  of  the  proper  powers  of  the  officer, 
he  will  be  held  responsible  only  for  a  failure  to  bring  to  the 
discharge  of  his  duties  such  degree  of  attention,  care,  skill, 
and  judgment  as  are  ordinarily  used  and  practiced  in  the 
discharge  of  such  duties  or  employments;  the  degree  of  care, 
skill,  and  judgment  depending  upon  the  subject  to  which  it  is 
to  be  applied,  the  particular  circumstances  of  the  case,  and 
the  usages  of  business. 

In  respect  to  directors  or  those  acting  ex  officio  as  such,  the 
rule  of  liability  has  been  the  subject  of  much  discussion  in 
the  recent  case  of  Briggs  v.  Spaulding,  141  U.  S.  132,  in  whieh 
although  there  was  a  strong  dissent,  the  rule  may  be  regarded 
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M  Mtfladt  in  Okt  ftderal  ooarta  at  leasts  and  in  iha  courts  of 
wv^ral  of  tho  statesy  as  there  laid  down,  and  to  the  effect 
that  directors,  althoagh  often  called  ^  trustees/'  are  not  sucli 
in  anj  technical  sense,  but  that  they  are  mandataries,  tho  re- 
lation between  them  and  the  corporation  being  rather  that  of 
priodpal  and  agent,  but  under  circumstances  they  may  bo 
treated  as  occupying,  in  consequence  of  the  powers  conferred 
en  themi  the  position  of  trustees  to  eestuis  qti^  tra$t;  that  the 
degree  of  oare  required  of  them  depends  upon  the  subject  to 
which  it  is  to  be  applied,  and  each  case  is  to  be  determined 
spon  its  own  oircurostances;  that  as  they  render  their  ser- 
Tieee  gratuitoasly,  they  are  not  to  be  held  to  the  degree  of 
reepoosibility  of  bailees  for  hire,  or  expected  to  devote  their 
whole  time  and  attention  to  their  duties;  that  they  are  not,  in 
the  absence  of  any  element  of  positive  misfeasance,  and  solely 
OD  the  ground  of  passive  negligence,  to  be  held  liable,  unless 
their  negligence  is  gross,  <v  they  are  fairly  subject  to  the  im* 
potation  of  a  want  of  good  faith.  It  is  to  be  remembered  that 
they  have  the  same  interests  to  protect  and  subserve  as  other 
stockholders,  and  self-interest  naturally  prompts  them  to  look 
after  their  own,  and  the  degree  of  care  they  are  bound  to  exer- 
eiae  is  that  which  ordinarily  prudent  and  diligent  men  would 
exercise  under  similar  circumstances,  in  respect  to  a  like 
gratuitous  employment,  regard  being  had  to  the  usages  of 
business  and  the  circumstances  of  each  particular  case;  that 
they  aro  not  liable,  in  the  absence  of  fraud  or  intentional 
bieaeb  of  trust,  for  negligence,  mistakes  of  judgment,  and  bad 
management  in  making  investments  on  doubtful  or  insuffi- 
eisot  secnrity.  Where  they  have  not  profited  personally  by 
their  bad  management,  or  appropriated  any  of  the  property  of 
the  corporation  to  their  own  use,  courts  of  equity  treat  them 
with  indulgence.  Were  a  more  rigid  rule  to  be  applied,  it 
would  bo  difficult  to  get  men  of  character  and  pecuniary  re- 
aponsibility  to  fill  such  positions:  Thompson  on  Liability  of 
Officers  of  Corporations,  367;  Beach  on  Corporations,  sec  249. 
These  views  are  sustained  in  Brigg$  v.  Spaulding^  141  U.  8, 
ISO;  Sperin^M  App&alj  71  Pa.  St  11;  10  Am.  Rep.  684;  Citi^ 
fea'e  etc.  Astfn  v.  Coriell,  84  N.  J.  Eq.  383,  892;  SmtUzd  v. 
Finn  Bank,  147  Pa.  St.  140;  80  Am.  St  Rep.  718;  In  r$  ForeH 
e/  Dean  Coal  Min.  Co.^  L.  R.  10  Ch.  Div.  460;  Aekerman  v. 
Jbleey,  87  N.  J.  Xq.  868;  Hun  v.  Cary,  82  N.  Y.  65;  87  Am. 
Bqk  646;  In  r$  Denham  &  Co.,  L.  R.  26  Ch.  Div.  752; 
Waif$  Appeal^  78  Pa.  St  391.    These  views  are  applicable, 
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we  tUnky  to  the  oafa  of  all  officers  serTing  and  actiDg  within 
the  scope  of  tbeir  authority  gratuitously  or  practically  so. 
The  rule  of  liability  in  case  of  service  for  reward  is  well  un- 
derstood and  need  not  be  repeated. 

It  has  been  thought  best  to  indicate  the  rules  we  think 
applicable  to  the  liability  of  directors  and  other  officers  of 
corporations,  as  these  questions  were  fully  diseussed  at  the 
argument,  and  in  view  of  the  probable  importanoe  of  theo^ 
questions  in  the  future  disposition  of  this  cause. 

The  finding  of  the  circuit  court  that  no  directors'  meetings 
were  held  within  the  period  mentioned,  and  that  the  business 
of  the  oorporatioUi  consisting  of  issuing  stock,  making  loans, 
accepting  prepayment  of  loans,  and  in  fact  all  the  business  of 
the  corporation,  was  transacted  without  any  direction  of  the 
board  of  directors  by  the  defendants  and  Harvey,  the  secre- 
tary, since  deceased,  is,  we  think,  sustained  by  the  evidence, 
although  stoutly  denied  by  the  defendants.  There  is  not  only 
no  record  of  any  such  meetings,  but  those  who  are  said  to 
have  been  directors  during  the  period  all  deny  attending  any 
such  meetings  or  transacting  any  such  business,  and  the  de- 
fendants themselves  are  wholly  unable  to  name  a  single  direc- 
tor who  was  present  at  any  such  meeting.  While  the  absence 
of  a  record  of  proceedings,  due  to  the  negligence  of  the  secre- 
tary, would  not  defeat  the  action  .of  the  directors,  we  are  sat* 
isfied  no  such  meetings  were  held,  and  that  the  alleged  want 
of  authority  in  respect  to  many  matters  transacted  by  the 
defendants,  or  one  of  them,  and  Harvey  was  not  supplied  at 
any  of  the  stockholders'  meetings,  and  unless  ratified  subse- 
quently they  were  without  requisite  authority.  During  a 
period  of  about  five  years  the  regularly  chosen  directors  of 
the  corporation  wholly  abdicated  their  functions  as  such,  and 
gave  no  attention  whatever  to  their  duties,  and  left  everything 
connected  with  the  afiairs  of  the  corporation  to  the  manage- 
ment of  the  president,  secretary,  and  treasurer,  by  virtue  of 
their  several  offices,  and,  beyond  this,  to  take  their  own  un- 
heeded course.  At  the  annual  meetings  of  stockholders,  offi- 
cers and  directors  were  regularly  elected,  and  reports  were 
made  by  the  secretary  and  treasurer,  but  the  directors  elected 
utterly  neglected  their  duties  as  before.  The  death  of  Harvey 
caused  investigation,  when  the  entire  absence  of  proper  entries 
on  the  ledger  and  record  during  all  this  period  was  discov- 
ered, as  well  as  the  fact  that  there  was  a  shortage  in  the 
funds  of  the  corporation.     The  defendants  during  all  this 
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time  had  proceeded  to  discharge  the  duties  of  their  respective 
offices,  and  looked  after  and  conducted  the  affairs  of  the  cor- 
poration in  connection  with  Harvey,  the  secretary,  in  entire 
good  £Eiith,  not  deriving  any  improper  personal  gain  or  profit, 
and  without  improperly  appropriating  to  themselves  any  of 
its  property  or  funds.  They  may  have  made  mistakes  and 
misjudged  as  to  their  powers  and  duties.  They  were  not 
guilty  of  intentional  wrong.  The  defendant  Denniston,  the 
treasurer,  whose  functions  were  purely  ministerial,  and  ex- 
tended only  to  receiving  the  moneys  of  the  plaintiff  and  pay- 
ing them  out,  and  to  the  safe-keeping  of  its  securities  and 
keeping  a  correct  account,  has  accounted  for  and  paid  over 
every  cent  he  received,  and  yet  he  was  charged  by  the  circuit 
eonrt  with  losses  of  the  corporation  by  the  judgment  in  this 
case  to  the  amount  of  over  twenty-one  thousand  dollars. 

We  are  unable  to  see  how  the  defendants  are  to  be  thus 
charged  as  ex  officio  members  of  the  board.  They  were  not  tech* 
nically  directors,  and  neither  of  them  had  it  in  his  power  to 
call  a  meeting  of  the  board.  They  could  act  as  ex  officio  mem- 
bers only  at  a  meeting  regularly  convened,  and  no  meetings 
were  held.  Directors  cannot  act  in  anv  other  manner:  Cook 
on  Stockholders,  sec.  592,  and  cases  in  note.  This  is  so  well 
settled  that  citation  of  authority  would  be  superfluous.  Stated 
monthly  meetings  of  the  board  were  required  to  be  held  on 
the  next  Tuesday  after  the  monthly  stockholders'  meetings, 
but  the  directors  came  not  Special  meetings  might  be  called 
OD  the  written  request  of  two  directors,  but  no  such  request 
appears  to  have  been  made,  and  none  are  willing  to  own,  now 
that  misfortune  has  overtaken  the  company,  that  he  ever 
acted  as  a  director  during  the  period  in  question.  All  have 
been  eager  to  take  the  benefits,  whatever  they  were,  of  the 
management  of  the  defendants,  and  accept  their  share  of  the 
money  disbursed  in  paying  off  the  first  series  of  stock  at  a 
figure  amounting  to  nearly  eight  thousand  dollars  more  than 
waa  due  on  it,  as  it  is  now  claimed.  None  but  the  president, 
treasurer,  and  secretary  appear  to  have  been  willing  to  give 
the  affairs  of  the  corporation  any  particular  attention;  and 
at  least  five  of  the  directors  are  understood  to  have  receivedi 
and  still  hold,  their  shares  of  this  amount,  and  now  all  ap- 
pear to  be  demanding  that  these  defendants  shall  put  back 
that  amount  of  money  from  their  own  funds  into  the  treasury 
of  tbe  plaintiff  to  make  good  the  alleged  loss  on  this  and 
other  accounts,  arising  out  of  their  attempt  to  manage  the 
AM.  9t.  KKF..  vou  xxxia-6 
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affairs  of  tbe  plaintiff  without  the  aid  or  authority  of  ths 
board  of  directors.  Such  a  claim,. when  well  founded  in  law, 
ought  to  be  established  by  entirely  satisfactory  evidence. 

Regarding  the  case  now  presented  by  the  record  as  one 
where  a  recovery  must  depend  upon  tbe  liability  of  the  de- 
fendants disconnected  with  their  ex  officio  membership  of  the 
board,  it  is  plain  that  Childs  and  Denniston,  in  their  respec- 
tive capacities  as  president  and  treasurer,  are  not  responsible 
for  the  nonfeasance,  negligence,  or  misfeasance  of  Harvey  as 
secretary;  nor  is  either  of  these  liable  for  the  nonfeasance, 
negligence,  or  misfeasance  of  the  other  in  his  oflScial  relations 
to  the  plaintiff.  Their  liability  is  several  and  separate.  They 
cannot  be  held  jointly  liable  for  any  act  in  excess  of  the  au- 
thority of  either  or  both  of  them,  without  proof  of  joint  parti- 
cipation, to  be  proved  in  each  instance  and  not  presumed; 
and  here  we  have  neither  finding  nor  proof  of  improper  com* 
bination  or  intentional  wrong.  If  Childs  and  Harvey,  as 
president  and  secretary,  exceeded  their  powers  in  any  given 
instance  to  the  loss  or  damage  of  the  plaintiff,  Denniston  is 
not  chargeable  with  it,  without  proof  that  he  intermeddled 
with  it  and  in  excess  of  his  authority.  If  Denniston  and 
Harvey,  as  treasurer  and  secretary,  exceeded  their  powers  in 
any  case  to  the  loss  or  damage  of  the  plaintiff,  Childs  is  not 
liable  without  proof  that  he  intermeddled  or  participated  m 
the  wrong. 

While  these  rules  are  obviously  correct,  and  so  clearly  so 
fhat  citation  of  authority  is  not  needed  to  vindicate  them,  in 
view  of  the  finding  and  the  evidence  upon  which  it  was  based 
we  have  felt  it  proper  to  state  them  at  length  and  with  some 
particularity,  as  bearing  upon  the  correctness  of  the  judgment 
of  the  circuit  court 

4.  It  is  contended  by  tbe  respondent  that  as  no  motion  for 
a  new  trial  was  made  before  judgment  the  question  whether 
the  finding  is  contrary  to  evidence  is  not  open  to  review.  As 
the  trial  was  by  the  court  without  a  jury,  no  such  motion  was 
necessary.  Where  there  are  exceptions  to  the  finding,  this 
court  must  review  the  case  on  the  fieu^ts:  OarbtUi  t.  Bank  of 
Ptairu  du  Chien,  22  Wis.  884. 

6.  The  extent  of  loss  or  damages  the  plaintiff  had  sustained 
formed  a  very  important  part  of  the  controversy,  and  upon 
this  branch  of  the  case  we  regret  to  say  that  we  are  without 
the  assistance  and  benefit  of  an  examination  and  determina- 
tfam  of  the  circuit  court.    As  early  as  September,  1887,  the 
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jilaintiff  employed  a  Mr.  Somers,  of  St.  Paul,  as  an  expert 
aoeoaniant,  wbo  had  had  considerable  experience  in  the  man- 
ifBinent  of  the  affairs  of  building  associations,  to  examine 
the  books  and  papers  of  the  plaintiff,  ascertain  its  financial 
eondition,  the  extent  of  its  losses,  and  how  they  had  been  oc- 
casioned. His  examination  extended  from  February,  1882, 
to  September,  1887.  He  made  a  report  upon  these  matters, 
which  was  put  in  evidence  on  the  trial,  or  the  substance  of  it, 
and  this  report,  with  a  set  of  books  compiled  by  him,  and  his 
teititnony,  constitute  almost  the  entire  basis  on  which  the 
lading  against  the  defendants  for  $21,407.06  rests.  This  re- 
port was  adopted  as  an  entirety  by  the  circuit  court,  and  the 
qoestion  of  the  extent  of  loss  or  damages,  as  well  as  legal 
qinestions  in  respect  to  liability,  were,  in  effect,  determined  by 
the  hired  expert  of  the  plaintiff  instead  of  the  court;  and  we 
have  been  urged  to  accept  it  here  in  like  manner  as  final  and 
eonclusiye.  If  we  were  willing  to  do  so,  and  should  accordingly 
affirm  this  judgment,  it  would  transpire  that  the  plaintiff's 
txpert  had  practically  decided  this  important  cause  in  both 
ooorts  on  several  vital  and  important  questions  of  law  as  well 
as  fact  We  cannot  suppose  that  the  circuit  court,  if  it  had 
examined  the  report,  would  have  rendered  the  judgment  found 
ia  the  record. 

It  was  not  the  duty  of  the  defendant  Denniston,  as  treas- 
urer, to  collect  the  first  five  items  in  the  foregoing  statement, 
amounting  to  nearly  three  thousand  dollars;  nor  was  it  the 
duty  of  Childs,  as  president,  so  far  as  we  are  able  to  under- 
itand  it.  The  treasurer  is  only  ^  to  receive  all  moneys  as  soon 
M  paid  into  the  association."  The  secretary  has  custody  of 
the  accounts,  books,  and  papers  of  the  corporation,  except 
deeds,  bonds,  mortgages,  etc.,  kept  by  the  treasurer,  and  is,  it 
would  seem,  the  executive  manager  of  the  financial  business 
of  the  corporation.  The  testimony  to  show  that  any  loss  had 
been  actually  sustained  whiie  these  defendants  word  in  office 
ii  too  vague  and  uncertain  to  justify  the  rendition  of  a  judg- 
ment for  these  amounts.  Mere  proof  of  failure  to  collect  these 
items  is  (ar  from  showing  that  they  were  lost.  Besides,  as  to 
ouiny  of  them,  their  collection  might  have  been  enforced  by 
forfeiture  and  sale  of  the  stock.  These  defendants  did  not 
possess  that  power.  It  was  lodged  with  the  board  of  directors, 
iad  in  some  instances  at  least  the  security  for  loans  is  secur- 
%  fi)r  fines,  duee,  and  interest.  The  collection  of  these  items 
Was  a  part  of  the  business  of  the  oorporation  in  charge  of  its 
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board  of  directors,  and  they  might  devolve  it  on  the  secretary 
if  it  was  not  one  of  the  duties  of  his  offioe,  as  we  understand 
it  was.  It  is  quite  as  consistent  with  the  evidence  that  these 
losses,  if  such  there  were,  occurred  after  the  defendants  re- 
signed as  before. 

There  is  nothing  in  the  by<Iaws  nor  in  the  evidence  to  show 
that  it  was  the  duty  of  the  treasurer  to  do  anything  in  relation 
to  issuing  stock  beyond  caring  for  the  money  paid  for  it  after 
it  was  '^  paid  into  the  association."  His  duties  were  purely 
ministerial,  and  he  had  nothing  to  do,  as  treasurer,  with  de- 
termining or  computing  the  amount  to  be  paid  on  the  issue  of 
stock,  nor  is  there  any  testimony  showing  or  tending  to  show 
that  he  ever  assumed  to  interfere  with  any  such  matter.  It 
was  error,  therefore,  to  include  in  a  judgment  against  him  the 
sum  of  $112.06  for  losses  on  shares  issued  for  too  little  money. 
Nor  is  there,  so  far  as  we  can  discover,  any  proof  tending  to 
show  that  this  loss  was  the  fault  of  the  president^  whose  dnty 
it  is  to  sign  stock  certificates. 

There  is  embraced  in  the  judgment  items  to  the  amount  of 
about  six  thousand  eight  hundred  dollars  for  losses  by  can- 
cellation of  loans,  on  the  ground  that  there  was  not  money 
enough  paid  on  them  to  satisfy  them.  These  items  appear 
from  Mr.  Somers's  testimony  to  have  been  arrived  at  by  as- 
certaining the  amount  of  securities  canceled  each  year  during 
the  period  in  question,  and  by  deducting  therefrom  the  amount 
that  *' appears  to  have  been  paid  on  that  account  as  per  see. 
retary's  report,"  and  the  difference  is  charged  up  as  a  loss  for 
which  the  defendants  are  held  liable.  The  secretary's  report 
is  not  competent  evidence  against  these  defendants  to  charge 
them  with  this  supposed  loss.  It  is  not  evidence  that  no  more 
was  paid  to  him  than  he  reported.  Which  of  these  defend- 
ants, if  either,  attended  to  the  matter  of  settling  up  the  loans 
upon  which  the  alleged  losses  occurred,  we  are  unable  to  as- 
certain from  the  evidence;  and  if  in  some  cases  Denniston  did, 
and  in  others  Childs,  we  have  no  data  upon  ^hich  to  ascer- 
tain the  amount  for  which  either  ought  to  be  charged.  An 
exhibit  annexed  to  the  bill  of  exceptions  would  seem  to  show 
that  in  some  instances  releases  of  mortgage  loans  were  exe- 
cuted and  acknowledged  by  Childs  as  president,  and  in  some 
cases  by  Denniston  as  treasurer,  but  in  all  cases  by  Harvey 
as  secretary.  If  loss  occurred  as  charged,  the  evidence  is  not 
sufficient  to  show  it,  much  less  to  show  what  sum  should  be 
eharged  to  Childi|  and  what  to  Denniston.    It  seems  to  have 
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been  aoamed  througbout  that  if  either  Cbilds,  Harvey,  or 
Denniston  exceeded  his  authority  as  an  oflScer,  and  loss  en* 
sued,  the  other  two  woald  necessarily  be  liable  for  it  by  rea- 
son of  the  assumption  by  the  one  of  authority  lodged  only  in 
the  board  of  directors.  Each  of  these  parties,  in  the  absence 
of  participation  of  one  or  both  the  others,  would  alone  be  lia* 
Ue  for  exceeding  his  authority. 

The  testimony  as  to  items  amounting  to  three  thousand 
fife  hundred  dollars  or  thereabouts  for  losses  by  reason  of 
aooey  having  been  paid  for  cancellation  of  stock  in  excess  of 
its  value  seems  to  rest  upon  some  method  of  ascertaining  its 
■opposed  value  adopted  by  Somers,  which  we  do  not  fully 
understand;  and  the  same  is  true  as  to  cancellation  of  loans. 
Beseems  to  have  adopted  some  rule  differing  from  the  by-law 
of  the  company  on  that  subject.  He  testified  that  the  differ- 
ent parts  of  the  rule,  which  is  quite  obscure,  ''  don't  hang  to- 
gether." Bat  in  view  of  the  result  at  which  we  have  arrived, 
it  is  not  necessary  to  carefully  examine  this  matter. 

8.  Stock  was  issued  by  the  corporation  in  five  series:  First 
series,  March  28,  1877,  500 shares;  second  series,  March,  1879, 
172  shares;  third  series,  March,  1880,  76  shares;  fourth  series, 
March,  1883, 116  shares;  and  fifth  series,  February,  1886, 125 
•hares.  It  was  generally  supposed  that  the  first  series  had 
matured  bo  as  to  be  payable  at  twice  its  nominal  value  in 
September,  1885;  and  the  officers  Ghilds,  Denniston,  and 
Harvey  proceeded  to  make  quite  a  large  loan  of  the  First 
National  Bank  of  Hudson  to  raise  money  to  pay  off  that  series 
accordingly,  and  pledged  to  the  bank  a  large  amount  of  the 
plaintiff's  securities;  the  defendant  Denniston  indorsing  the 
note  given  for  the  loan.  There  was  a  general  understanding 
that  the  first  series  was  to  be  paid  off,  and  the  stockholders 
were  anxious  and  ready  to  receive  their  money.  Payments 
were  accordingly  made  by  the  treasurer  on  orders  drawn  by 
Htrvey  as  secretary,  and  signed  by  Childs,  from  time  to  time, 
until  If arvey's  death  in  March,  1887,  no  one  making  any  ob- 
jection or  supposing,  so  far  as  the  evidence  shows,  that  there 
was  any  apprehension  of  any  shortage  in  the  funds  of  the  cor- 
poration, or  any  irregularity  in  the  management  of  its  affairs. 
The  defendants  up  to  this  time  supposed  Harvey  had  kept 
the  books  and  records  properly.  Investigation  ensued,  and 
suit  was  brought  against  the  bank  by  the  plaintiff  to  recover 
its  securities  pledged  for  the  loan.  In  the  meantime  a  board 
of  directors  and  other  officers  had  been  chosen,  and  the  corpo- 
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ration  had  been  rehabilitated  and  restored  to  its  normal  ac- 
tion, and  payments  had  been  ordered  to  be  made,  and  were  in 
fact,  paid  on  this  loan.    The  plaintiff  was  nnsuccessful  in  its 
suit  against  the  bank,  and  it  finally  paid  the  loan.    The  new 
board  had  voted  to  pay  six  per  cent  interest  in  May,  1887,  on 
all  unpaid  claims  under  the  first  series  of  stock,  and  directed 
the  issue  of  orders  to  pay  some  of  the  claimants  under  this 
series,  on  the  basis  that  it  had  matured  in  September,  1885, 
and  as  late  as  January  ll,  1888,  two  orders  were  directed  to 
be  issued  for  the  payment  of  some  shares  on  the  same  basis. 
The  question  had  been  mooted  in  the  previous  summer  and 
fall  whether  the  first  series  had  matured,  and  whether  the 
shortage  in  the  funds  was  not  caused  by  paying  off  that  series 
at  much  more  than  its  actual  value.    The  result  was,  that  as 
early,  probably,  as  September,  1887,  and  soon  as  Somers  had 
made  his  report,  the  plaintiff  set  up  the  claim  that  at  the 
time  the  first  series  of  stock  was  paid  off  it  was  in  fact  worth 
only  $1.49,  instead  of  $2,  as  had  been  supposed,  basing  the 
claim  on  such  report.    The  item  included  in  the  judgment  on 
this  account  is  a  large  one,  and  is  sustained  only  by  the  re- 
port or  opinion  of  Mr.  Somers,  and  the  argument  made  upon 
the  data  furnished   by  his  report  and  the  evidence  tends 
strongly  to  show  that  the  stock  was  worth  much  more  than 
the  estimate  made  by  him.    The  accuracy  and  justice  of  his 
report  as  a  basis  of  judicial  action  against  these  defendants 
have  been  fdund  so  seriously  at  fault,  and  as  it  was  not  made 
the  subject  of  judicial  examination  and  consideration  in  the 
circuit  court,  as  it  ought  to  have  been,  we  cannot  accept  and 
act  on  his  conclusions  in  respect  to  the  claim  that  the  first 
series  of  stock  was  worth  only  $1.49  when  paid  off.    It  is  not 
within  our  province  or  duty  to  enter  upon  this  inquiry  until 
it  has  been  examined  and  passed  on  by  the  circuit  court 

We  think  that  inasmuch  as  the  action  was  treated  as  a 
legal,  and  not  an  equitable  one  by  the  circuit  court,  and  as  the 
correctness  of  the  report  or  statement  of  the  expert,  Somers, 
was  not  judicially  investigated  and  passed  on,  there  was  prac- 
tically a  mistrial  of  the  action,  and  that  the  judgment  should 
be  reversed  on  that  ground,  if  for  no  other  reason.  **  A  trial  is 
the  judicial  examination  of  the  issues  between  the  parties  **: 
Rev.  Stats.,  sec.  2842.  We  have  bestowed  an  unusual  amount 
of  care  and  labor  upon  this  important  case,  and  have  been  de- 
sirous, if  possible,  to  arrive  at  some  conclusion  upon  which 
we  might  direct  such  judgment  to  be  entered,  at  we  might 
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fed  oonfident  would  do  sabstantial  justice  to  the  parties,  and 
a^oid  the  delay  and  cost  of  further  litigation,  but  we  have 
1m0d  unable  to  do  so  with  the  material  before  us. 

The  fanctiona  of  this  court,  with  few  exceptions,  are  appel* 
late  only.  We  cannot  permit  the  burden  of  the  duty  of  trial 
ooorla  to  examine  and  pass  npon  cases  before  them  to  be  cast 
npon  us  in  the  first  instance,  without  proper  opportunity  for 
■och  examination,  burdened  as  we  are  with  a  constantly  in* 
creaaing  number  of  appeals.  We  cannot  stop,  if  we  were  dis- 
posed to  do  BO^  to  enter  into  elaborate  computations  and 
compariaons,  and  examine  critically  voluminous  bills  of  ex- 
eeptiona,  wilh  numerous  manuscript  exhibits,  sometimes  sup- 
plemented with  a  box  filled  with  books  and  papers.  All  this 
great  balk  of  matter  should  be  reduced  to  reasonable  compass, 
■od  arranged  in  proper  order,  before  being  brought  to  this 


Am  the  judgment  of  the  circuit  court  must  be  reversed  for 
the  errors  already  noticed,  we  think  it  is  but  justice  to  both 
parties  to  order  a  new  trial,  and  to  direct  that  the  cause  be 
lefemd  upon  all  the  issues  therein,  upon  the  proofs  already 
taken,  and  such  as  may  be  produced  hereafter,  to  some  attor- 
ney being  a  competent  accountant,  to  report  special  findings 
upon  all  the  issues,  and  to  take  and  state  an  account  of  the 
traneactions  in  question,  and  report  the  same  to  the  court,  to 
the  end  that  such  judgment  may  be  rendered  thereon  as  shall 
be  just  and  proper.  The  action  must  be  regarded  as  an  equi- 
table one,  and  other  necessary  or  proper  parties  may  be  brought 
in,  if  it  is  deemed  necessary  by  the  plaintiff  or  by  the  court, 
in  order  to  secure  a  just  and  proper  determination  of  the  en- 
tire controversy* 

If  it  shall  be  thought  proper  to  amend  the  pleadings  so  as 
to  charge  these  defendants  in  equity  as  ex  officio  members  of 
the  board  of  directors,  it  may  be  that  all  the  directors  during 
the  period  in  question  will  be  necessary  parties  {Sherman  v. 
Poris^,  58  N.  Y.  483),  on  the  ground  that  the  defendants,  if 
chargeable  as  such,  are  entitled  to  have  contribution  of  and 
tnm  each  directors:  Niekereon  v.  Wheeler^  118  Mass.  295; 
Baynard  v.  IFboUey,  20  Beav.  584;  Aehunt  v.  Masan^  L.  R. 
90  Eq.  S2B,  288.  There  are  authorities  which  take  a  contrary 
view,  and  as  theee  questions  thus  suggested  were  not  argued  aft 
the  hearing  we  do  not  express  any  opinion  in  respect  to  them« 

The  qnesttoD  whether  the  corporation  plaintiff  has  not  so 
fer  taken  and  enjoyed  the  benefits  of  the  transactions  com- 
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plained  of,  and  ratified  them,  that  It  haa  lost  the  right  to 
complain  of  them,  waa  ably  and  yigorooBly  pressed  npon  oar 
attention,  but  we  express  no  opinion  on  this  point,  as  addi- 
tional evidence  may  be  produced  materially  affecting  the 
rights  of  the  parties  in  respect  to  it. 

By  tbe  Court.  The  judgment  of  the  oiroait  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial  and  for 
further  proceedings  in  accordance  with  the  opimon  of  this 
court  

OoRPOKATioiis— Liabujtt  or  DnaoioBS  loa  Naeuonraa  ca  Umav- 
THOJiiZBD  Aon.  — This  quaction  it  duoosMd  at  length  in  a  moiiognipliio 
note  to  Marshall  r.  Farmers*  etc  Bank,  17  Am.  8t  Rep.  i>5-101,  end  eztaoded 
note  to  Hodges  t.  New  EngUmi  Screw  Oo,,  58  Am,  Deo.  699.  Hie  direeton 
of  a  corporation  are  liable  to  the  oorporation  for  li»ad  or  mieooadnet: 
T.  Poor^  40  Me.  415;  63  Am.  Dea  672,  and  note;  and  for  n^glaot  el 
official  boaineM:  Bank  t.  Hill,  56  Me.  385;  96  Am.  Deo.  470,  and  notew 

CORPORATIONa^-DsOBSB  OF  CaHS  RkQDIRBD  OF  DlHlOTOBB. — Tho  diiU- 
genoe  required  of  directors  of  corporations  in  the  discharge  of  their  duty  is 
that  exercised  by  prudent  men  in  their  own  afiairs,  being  that  degree  of  dili* 
genoe  characterized  as  ordinary:  WtUlaee  v.  Lheoln  Am  BcuJt,  89  Teon. 
630;  24  Am.  St  Rep.  625,  and  note;  Marshall  r.  Farmers'  elc  Bank,  85  Ya. 
676;  17  Am.  81  Rep.  84^  and  note.  The  directors  of  a  oorporation  are  re- 
quired to  exercise  the  utmost  good  faith,  and  in  accepting  the  trust  they 
impliedly  undertake  to  give  to  the  enterprise  the  benefit  of  their  best  oaro 
and  judgment:  Ten  Byek  ▼.  Pmitiae  etc.  R  i?.  Cfo.,  74  Mich.  2S6;  16  Am.  St. 
Rep.  633,  and  note.  See  also  note  to  Hodges  ▼.  New  England  Screw  Ooi»  68 
Am.  Dec  639. 

Niw  Tbial — Appeal  withodt  Moyino  for.  — An  appeal  may  be  tftkoa 
to  a  higher  court  without  moving  for  a  new  trial  in  the  court  below:  /mris  t 
Steamer  Senator,  1  Cal.  459;  64  Am.  Dea  306;  but  see  Harkm  t.  JBtm^  88 
Ark.  817|  76  Am.  Deo.  428^  where  the  oontrary  is  held. 


Fish  Bbothbbs  Wagon   Company  v.  La  Bblls 

Wagon  Works. 

(82  WDOOMBIN,  546.) 

TftU>B-VAitK,  Right  of  AanoNii  or  Purohabkr  to  Usa.  — When  a  nuuts. 
factory  of  wagons  in  which  the  namee  of  the  fonndera  of  the  Imtiiieea 
and  a  rebua  to  repreeent  their  anrname  have  been  used  as  trade-marki^ 
la  sold  and  assigned  to  a  corporation,  the  corporation  acquires  by  the  aale 
and  assignment  the  good  will  of  the  original  business,  and  the  right  to 
vse  such  names  and  rebus  as  trade-marks,  although  they  were  not  speoi* 
flcally  mentioned  in  any  of  the  transfers  of  the  busineas  to  tho  oorpora- 
tion. Bat  if  there  has  been  no  agreement  to  giro  to  the  eorperatioo,  the 
esclusive  right  to  nse  such  names  and  rebus  as  trade-marks,  a  new  firm 
oompoved  of  auch  original  founders  of  the  business  transferred  to  the 
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■ay  mam  tbo  Mune  munes  and  rebnt  in  adireiiwing  wagona 

bj  tbaoi,  pnmded  they  do  nofc  nse  them  in  a  way  oaloalated  to 

iadoee  penooa  to  buy  the  aame  at  and  for  those  manofaotored  by  tha 

I  corporation.    Tha  new  firm,  however,  haa  no  right  to  repreeent  that 

I  their  buineea  ia  tfaa  aame  aa  that  originally  conducted  by  them. 

Itorvn  or  Fdh  XJskd  nv  Tbadb-mabk,  Mbanikg  or.  —  The  piotnre  of  a 
Ml  vied  in  a  trade-mark  before  the  worda,  "  Brothera  ** ' '  Brothen  and 
Ox,"er  "Wagon,"  ia  to  be  regarded  aa  nmply  another  way  of  designa- 
tiag  the  aamamo  "  FUh**  as  the  founder  and  originator  of  the  particular 
■ake  of  wagons  manufaetarod  and  eold  by  hioL 

Li  1863,  Titus  O.  Fish  and  one  Ball  oommenced  to  manu- 
fcetnre  wagons  in  the  city  of  Racine,  under  the  firm  name  of 
Tbh  and  Bull.  About  1864  Bull  left  the  firm,  and  Abner  C. 
Fisb,  a  brother  of  Titus  G.,  came  into  the  firm,  the  title  of 
whidi  was  then  changed  to  Fish  Brothers.  About  1868,  Edwin 
B.  Fish,  another  brother  became  a  member  of  the  firm.  About 
that  time  the  firm  became  embarrassed,  and  made  an  agree- 
ment  with  one  Case,  who  advanced  money  for  carrying  on  the 
business,  whereby  they  agreed  to  carry  on  the  business  as  his 
agents.  The  business  was  theretrpon  conducted  under  the 
name  of ''  Fish  Brothers,  Agents."  About  1872  or  1873,  J.  C. 
Hoggins  became  a  member  of  the  firm,  which  then  became 
known  as  ^  Fish  Brothers  A  Co.,  Agents."  In  1878,  the  cata- 
kgoe  used  by  this  firm  had  on  it  a  picture  of  Titus  G.  Fish, 
Ukder  which  were  the  words:  *^  Titus  G.  Fish,  founder  of  the 
irm  of  Fish  Brothers  and  Company,  1864."  There  was  also  a 
{■eture  of  a  fish  on  the  catalogue.  These  pictures  and  state- 
Bients  were  continued  on  subsequent  catalogues  down  to  the 
time  of  the  incorporation  of  the  plaintiff.  In  1880,  a  dis- 
agreement arose  between  Case  and  the  firm,  and  a  suit  was 
brought  by  him  against  the  firm.  In  1882  or  18^3,  Abner  C. 
Ilsh  dropped  out  of  the  firm,  and  D.  J.  Morey  and  S.S.  Lyon 
came  into  it.  On  October  16,  1883,  Case  was  appointed  a  re« 
eeiTer,  and  took  possession  of  all  the  property  of  the  firm,  and 
excluded  the  members  therefrom  otherwise  than  as  employees. 
Case  resigned  as  receiver  September  26,  1885,  and  A.  W.  Hall 
was  appointed  in  his  place.  The  business  was  thereafter  adver- 
tiaed  as  **Pish  Brothers  and  Company;  A.  W.  Hall,  Receiver; 
T.  Q.  Fish,  Superintendent."  And  there  were  placed  on  the 
wagons  and  catalogues, ''  Fish  Brothers," ''  Fish  Wagons,"  '^  Fish 
Brothers,  Agents,"  *'Fish  Brothers  and  Company,  Agents,"  and 
the  picture  of  a  fish  with ''  Bros."  on  it,  or ''  Bros.  A  Co."  Titus 
G.  Fish  continued  in  the  employ  of  Hall  during  his  entire 
ioiuieoiioQ  with  the  business.    In  January,  1887,  one  John- 
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■on  pnrchased  from  the  receiyer  the  property  of  the  busineat 
of  Fish  Brothers  A  Co.,  and  on  the  28th  of  that  month  the  plain- 
tiff became  incorporated,  and  Johnson  conveyed  the  property 
to  it.  Titus  0.  Fish  became  vice-president  and  manager,  and 
Bdwin  B.  Fish,  superintendent  of  the  company.  Titus  G. 
Fish,  as  such  manager,  made  an  illustrated  catalogue,  haying 
thereon  the  words  and  pictures  mentioned  above.  He  was 
also  one  of  the  directors  of  the  company.  At  a  meeting  of 
the  stockholders  of  the  company  held  January  21,  1889,  Fish 
was  elected  a  director  for  another  year  and  the  directors 
elected  him  secretary  of  the  company,  which  oflBce  he  held 
until  he  resigned  as  director  and  secretary,  March  30,  1889. 
Edwin  B.  Fish  remained  in  the  employ  of  the  company  until 
Jane  17,  1890.  On  June  17, 1890,  Titus  O.  Fish,  Bdwin  B. 
Fish,  and  Fred  C.  Fish,  a  son  of  Titus  G.  Fish,  entered  into  a 
oopartnership  to  manufacture  and  sell  wagons  and  other  ye- 
hides,  under  the  name  of  Fish  Brothers  A  Co.  On  the  same 
day  this  new  firm  entered  into  an  agreement  with  the  corpora- 
tion defendant,  by  which  it  agreed  to  manufacture  for  the  firm 
wagons  to  be  made  of  material  and  pattern  selected  by  them 
and  under  their  supervision  and  direction.  The  wagons  were 
to  be  known  and  marked  as  Fish  Brothers  &  Co.,  wagons.  The 
firm  were  to  receive  two  and  one  half  per  cent  of  the  proceeds 
of  their  sale,  and  the  corporation  the  balance.  All  the  mem- 
bers of  the  firm  received  salaries  from  the  company,  and  Titus 
G.  Fish  was  employed  as  superintendent  of  sales  and  collec- 
tion. The  members  of  the  firm  thereupon  issued  the  circular 
referred  to  in  the  opinion.  After  the  commencement  of  this 
suit,  the  court  on  August  17,  1891,  granted  a  preliminary  in* 
junction  upon  the  application  of  the  plaintiff,  ordering  in  effect, 
that  the  defendants  be  enjoined  and  restrained  until  the  fur- 
ther action  of  the  court  from  using  the  words  ^'  Fish  Brothers," 
**Fi8h  Brothers  Wagons,"  or  the  trade-mark  or  device  consist- 
ing of  the  picture  of  a  fish  with  the  words  "  Bros."  or  "  Broth- 
ers" or  ''Bros.  A  Co."  printed  thereon,  or  from  in  any  wise  using 
said  words,  phrases,  or  devices,  or  any  of  them,  in  any  way 
designating  any  wagons  or  vehicles,  or  printing,  publishing, 
circulating,  or  distributing  catalogues  containing  such  words 
in  imitation  of  the  plaintiff,  or  in  any  way  giving  out  that  the 
defendants,  or  any  of  them,  are  the  manufacturers  of,  or  dealers 
in,  or  authorized  to  manufacture  or  deal  in.  Fish  Brothers 
wagons.  Or  to  use  the  words  ''Fish  Brothers"  or  "Fish  Brothers 
Wagons  "  in  designation  of  their  manufacture.    So  much  of 
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this  injonction  as  enjoined  the  defendants  from  using  in  their 
business  the  words  ^'Fish  Brothers  and  Company/'*' Fish  Bros, 
ft  Co.,"  or  either  of  them  was  dissolved  on  September  13,  1891, 
upon  giving  the  requisite  bond.  The  defendants  thereupon 
asked  a  counter  injunction  restraining  the  plaintiff  from  using 
the  words  **  Fish  Brothers,"  **  Fish  Bros."  or  "  Fish  Brothers' 
Wagons,"  or  the  picture  of  a  fish  with  the  words  *'  Fish  Broth- 
ers," or  "Bros."  or  "Fish  Brothers  and  Company"  stamped 
thereon.  On  November  12,  1891,  the  defendants  moved  for 
an  order  setting  aside  the  injunction  entered  on  the  plaintiffs 
application,  and  for  a  temporary  restraining  order  in  favor  of 
the  defendants.  From  an  order  denying  that  motion  the  de* 
imdanta  appealed.     Other  facts  are  stated  in  the  opinion. 

Tiimer  and  Timlin^  and  Rou^  Dwyer  and  Smithy  for  the  ap- 
pellants. 

QimirUs^  Spenee,  Hoyi  and  Quarh$,  for  the  respondent. 

Cassodat,  J.  The  plaintiff,  Fish  Brothers  Wagon  Company, 
was  incorporated  in  January,  1887,  and  since  that  time  has 
been  engaged  in  the  manufacture  of  wagons  at  Racine,  and 
selling  the  same  throughout  the  country.  The  defendant  La 
Belle  Wagon  Works  and  the  other  defendants  have  since  June 
17,  1890,  been  engaged  in  the  manufacture  of  wagons  at  South 
Superior,  and  selling  the  same  in  different  parts  of  the  country. 
This  soit  was  commenced  in  July  last  to  restrain  the  defend- 
ants from  using  the  words  "Fish  Brothers,"  "Fish  Brothers  <& 
Cou,"  "  Fish  Brothers  Wagons,"  and  the  picture  of  a  fish  as 
trade-marks  on  the  wagons  and  in  the  advertisements  of  the 
defendants,  on  the  ground  that  the  plaintiff  has  the  exclusive 
right  to  the  same.  The  defendants,  insisting  upon  the  right  to 
use  such  words,  counterclaim  an  exclusive  right  to  the  same, 
and  ask  for  an  injunction  accordingly.  The  history  of  the  use 
of  those  words  by  the  firm  of  Fish  Brothers  and  Fish  Brothers 
A  Co.  as  copartners  at  Racine  up  to  the  time  when  Mr.  Case 
became  the  ostensible  owner  or  mortgagee,  and  from  that  time 
down  to  October  16,1883,in  connection  with  the  word  "Agents," 
when  he  was  appointed  receiver  of  all  the  property  and  assets 
connected  with  that  business,  and  from  that  time  down  to 
September  26, 1885,  when  he  was  superseded  by  Mr.  Hall  as 
such  receiver,  and  from  that  time  down  to  1887,  when  all  the 
property  and  assets  oonnected  with  the  business  were  sold  by 
tte  receiver  and  the  parties  interested  to  the  plaintiff  com- 
pany, ii  sufficiently  set  forth  in  the  foregoing  statement 
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The  first  question  presented  is  whether  the  plaintiff,  by  such 
purchase  and  subsequent  use,  acquired  the  right  to  continue 
the  use  of  such  words  and  pictures  on  tlieir  wagons  and  in 
their  advertisements,  as  trade-marks,  as  indicated.     Two  of 
the  Fish  Brothers,  Titus  O.  and  Edwin  B.,  and  Huggina,  of 
the  firm  of  Fish  Brothers  A  Co.,  remained  in  Mie  business  as 
managers  under  such  receivers,  not  only  down  to  such  trans- 
fer of  the  property  and  assets  to  the  plaintiff  company,  but  for 
more  than  two  years  thereafter,  acting  as  directors  and  ofl&cera 
of  the  plaintiff  company.     Such  conduct  on  their  part  was  a 
continued  sanction  of  the  use  of  such  words  and  symbols  as 
trade-marks  on  the  plaintiff's  wagons  sold  during  the  time 
throughout  the  country,  and  advertisements  of  the  same.     It 
is  conceded  that  the  office  of  a  trade-mark  is  to  point  out  the 
true  source,  origin,  or  ownership  of  the  goods  to  which  the 
mark  is  applied,  or  to  point  out  and  designate  a  dealer's  place 
of  business,  distinguishing  it  from  the  business  locality  of 
other  dealers:   Marshall  v.  Pinkham,  52  Wis.  678;  88  Am.  Rep. 
756;  Oesaler  v.  Grieh,  80  Wis.  24;  27  Am.  St  Rep.  20.     "Such 
trade-mark  usually  includes  the  name  of  the  manufacturer 
or  dealer  as  the  best  designation  of  such  source,  origin,  owner- 
ship, or  place  of  business.    Sometimes,  however,  it  consists  of 
some  novel  device,  arbitrary  character,  or  fancy  word,  applied 
without  special  meaning,  and  which,  by  use  and  reputation, 
comes  to  serve  the  same  purpose":   Oeaaler  v.  Orieby  80  Wis, 
25;  27  Am.  St.  Rep.  20,  and  cases  there  cited.     From  these 
several  authorities  it  is  obvious  that  a  trade-mark  may  per^ 
form  one  or  more  of  three  several  functions,  depending  upon 
what  it  is  and  its  manner  of  use.     One  of  these  is  to  point  out 
the  true  source  or  origin  of  the  goods  to  which  the  mark  is  ap- 
plied.    Manifestly,  the  words  **Pish  Brothers"  and  "Pish 
Brothers  &  Co.,"  as  used,  pointed  out  Titus  G.  as  the  founder, 
and  him  and  his  brothers  and  other  members  of  the  firm  as 
originators  of  the  particular  make  and  style  of  wagon  and 
vehicle  first  manufactured  by  them,  and  afterwards  by  them  as 
agents,  and  subsequently  by  receivers  and  the  plaintiff,  under 
their  supervision  or  with  their  acquiescence,  at  Racine.     The 
mere  fact  that  each  and  all  of  the  Fishes  withdrew  from  that 
business  did  not  prevent  the  words  mentioned  from  continuing 
to  point  to  the  old  place  of  business  and  the  old  firm  of  Fish 
Brothers  and   Fish  Brothers  A  Co.,  at  Racine,  as  the  true 
source  and  origin  of  their  particular  make  and  style  of  wagon 
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and  yefaicle  to  which  the  plaintiff  company  succeededi  and 
continaed  to  manufacture  at  Racine. 

It  is  true  thai  one  of  the  functions  of  a  trade-mark  is  to 
point  out  the  true  ownership  of  the  goods  or  articles  to  which 
it  is  applied,  and  that  the  words  ''Fish  Brothers"  and  "Fish 
Brothers  &  Co."  partially  ceased  to  perform  that  office  when 
Mr.  Case  became  the  ostensible  owner  or  mortgageci  and  still 
more  so  when  the  legal  title  passed  to  the  receivers,  respec- 
tively, and  finally  became  extinct  when  the  property,  and 
assets  became  vested  in  the  plaintiff;  but  such  extinction  did 
not  prevent  those  words  from  performing  the  two  other  func- 
tiofis  of  a  trade-mark  mentioned.  As  indicated,  one  of  these 
is  to  point  out  and  designate  the  dealer's  place  of  businesSi 
distinguishing  it  from  the  business  locality  of  other  dealers. 
Such  trade-mark  is,  in  effect,  an  extension  or  perambulation 
of  the  dealer's  trade  sign.  It  advertises  the  home  business  to 
all  who  may  observe  the  article  on  sale  or  in  use  in  other 
parts  of  the  country.  It  attaches  to  every  such  article  on 
sale  or  in  use  the  reputation  it  has  acquired  with  the  trade, 
and  informs  all  observers  desiring  a  like  article  where  the 
manufacturer  or  dealer  may  be  found.  The  picture  of  a  fish 
and  the  manner  of  its  use,  as  well  as  the  words  mentioned, 
designated  not  only  the  plaintiff's  place  of  business  at  Ra- 
cine, bnt  also  the  true  source  and  origin  of  the  make  and 
style  of  the  wagons  and  vehicles  so  previously  made  by  Fish 
Brothers  and  Fish  Brothers  A  Co.,  as  agents,  and  under  the 
receivers  at  Racine,  and  hence  may  fairly  be  regarded  as 
trade-marks  for  the  plaintiff^  even  after  all  the  Fishes  had  with- 
drawn from  that  business. 

Upon  the  facts  in  this  case,  as  found  in  the  foregoing  state- 
ment, and  the  law  applicable,  we  are  constrained  to  hold 
that  tiie  plaintiff  acquired  the  good  will  of  the  business,  in« 
eluding  tiie  right  to  use  the  picture  and  words  mentioned 
as  trade-marks,  notwithstanding  they  were  not  specifically 
named  in  any  of  the  transfers  or  oonveyances  to  the  plaintiff. 
Thus  in  Mentndet  v.  Eolt,  128  U.  S.  614,  it  was  in  effect  held 
that  when  a  partner  retires  from  a  firm,  assenting  to  or  ao- 
quiescing  in  the  retention  by  the  other  partners  of  the  old 
place  of  business  and  the  future  conduct  of  the  business  by 
them  under  the  old  firm  name,  the  good  will  of  the  business 
including  the  trade-marks  remain  with  the  latter,  as  of  course. 
To  the  same  effect.  Merry  v.  Hoopes,  111  N^  Y.  415;  In  re 
WeOcam^B  Truds^Mark,  82  Ch.  Div.  218;  HoxU  v.  Chaney,  148 
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Mass.  592;  58  Am.  Rep.  149;   WitlhauB  7.  Braun^  44  ICd.  803; 
22  Am.  Rep.  44;  Morgan  v.  Rogers^  19  Fed.  Rep.  696. 

In  quoting  from  Lord  Cranworth  it  was  said  in  Manhall  r. 
Pinkham,  62  Wis.  581,  88  Am.  Rep.  756,  that ''  difficalties, 
however,  may  arise  where  the  trade-mark  consists  merely  of 
the  name  of  the  manufacturer.     When  he  dies,  those  who 
succeed  him  (grandchildren,  or  married  daughters,  for  in- 
stance), though  they  may  not  bear  the  same  name,  yet  ordi- 
narily continue  to  use  the  original  name  as  a  trade-mark,  and 
they  would  be  protected  against  any  infringement  of  the  ex- 
clusive right  to  that  mark.    They  would  be  so  protected,  be- 
cause, according  to  the  ways  of  the  trade,  they  would  be 
understood  as  meaning  no  more,  by  the  use  of  their  grand- 
father's or  father's  name,  than  that  they  were  carrying  on  the 
manufacture  formerly  carried  on   by  him.    Nor  would  the 
case  be  necessarily  different  if,  instead  of  passing  into  other 
hands  by  devolution  of  law,  the  manufactory  were  sold  and 
assigned  to  a  purchaser.    The  question  in  every  such  case 
must  be  whether  the  purchaser,  in  continuing  the  use  of  the 
original  trade-mark,  would,  according  to  the  ordinary  usages 
of  trade,  be  understood  as  saying  more  than  that  he  was 
carrying  on  the  same  business  as  had  been  formerly  carried 
on  by  the  person  whose  name  constituted  the  trade-mark  ": 
LeaOier  Cloth  Oo.  v.  American  Leather  Cloth  Co.^  11  Jur.,  N.S. 
618;  HaMard  v.  Caewell,  93  N.  Y.  259;  45  Am.  Rep.  198. 

2.  But  the  more  serious  question  is  whether  such  right  is 
exclusive.  Notwithstanding  the  good  will  of  an  established 
and  successful  business  may  be  sold  in  connection  with  the 
property  and  assets,  so  as  to  entitle  the  purchaser  thereof  to 
a  certain  limited  protection,  yet  such  transfer  will  not  of  it- 
self alone  be  sufficient  to  preclude  the  seller  from  engaging 
in  a  separate  and  independent  business  of  the  same  kind,  and 
to  solicit  the  customers  of  the  old  business,  even  in  the  same 
city  or  village,  much  less  in  a  city  or  village  two  hundred 
miles  or  more  distant  *'  In  order  to  preclude  the  seller  from 
engaging  in  such  separate  and  independent  business,  there 
must  be  an  agreement  to  that  effect,  based  upon  a  good  and 
valuable  consideration,  and  not  contrary  to  law  or  public  pol- 
icy ":  Washburn  v.  Dosch,  68  Wis.  439;  60  Am.  Rep.  873,  and 
cases  there  cited;  WiUiame  v.  Farrand,  88  Mich.  473;  Vernon 
V.  Hallam^  34  Ch.  Div.  748.  True,  the  transfer  of  the  good 
will  to  the  plaintiff  included  the  trade-marks;  but  it  is  to  be 
xemambered  that  a  trade-mark  gives  no  exclusive  right  to  the 
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defioe  or  article  to  which  it  is  applied.  It  is  in  no  sense  a 
patent,  and  gives  the  proprietor  thereof  no  exclusive  right  or 
Bom^ly  of  the  thing  manufactured  and  sold.  The  theory 
upon  which  actions  for  the  infringement  of  trade-marks  are 
maiDtained  is  that  the  law  will  not  allow  one  person  to  sell 
his  own  goods  as  and  for  the  goods  of  another:  tfarahall  v* 
PSnkham,  62  Wis.  580;  38  Am.  Rep.  766.  To  the  same  effect 
18  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  8.  637; 
Jay  T.  Ladler^  40  Ch.  Div.  649.  It  is  only  the  dealer*s  own 
trade  and  his  own  business  which  are  thus  to  be  protected  by 
his  own  trade-mark:  Oeeder  ▼.  Orieb,  80  Wis.  25;  27  Am.  St 
Bep.  20.  It  does  not  relate  to  the  nature,  quality*  or  mode  of 
operation  of  the  thing  sold,  but  merely  to  the  designation, 
name,  or  mark  by  which  it  is  sold.  Such  being  the  functions 
€f  a  trade-mark,  it  is  obvious  that  the  plaintiff's  right  to  the 
marks  in  question  would  not  be  infringed  by  the  manufacture 
and  tale  of  wagons  and  vehicles  of  similar  make  and  style  by 
any  person,  even  in  Racine,  much  less  by  the  Fish  Brothers 
themselves  at  South  Superior. 

The  right  of  the  defendants  to  manufacture  and  sell  similar 
wagons  and  vehicles  being  admitted,  as  it  must,  the  question 
nmains  whether  they  also  had  the  right  to  affix  thereto  the 
words  ''  Fish  Brothers,"  ''  Fish  Brothers  &  Co.,"  and  the  pic- 
tare  of  a  fish.  The  picture  of  a  fish,  as  used,  must  be  regarded 
■imply  as  another  way  of  designating  the  surname  **  Fish  "  as 
the  founder  and  originator  of  the  particular  make  of  wagons 
and  vehicles  thus  manufactured  and  sold.  In  Burgess  v.  Bur^ 
fw,  17  Eng.  L.  &  Bq.  257,  17  Jur.  292,  John  Burgess  and  his 
son  William  B.,  as  partners  under  the  firm  name  of  ^*  John  Bur- 
geas  and  Son,"  sold  '*  Burgess's  Essence  of  Anchovies  "  at  No. 
107  Strand.  The  father  died,  and  the  son,  William  R.,  con- 
tinued the  same  business,  selling  the  dame  article  at  the  same 
^ace,  in  the  name  of  the  old  firm.  William  R.  had  a  son 
William  H.,  whom  he  employed  in  the  business  on  a  salary. 
Subsequently  William  H.  left  the  employ  of  his  father,  and 
went  into  the  same  business  for  himself,  selling  the  same  arti- 
cle under  the  same  name,  but  at  a  lower  price,  and  advertised 
the  same  as  *"  Late  of  107  Strand."  The  father  filed  a  bill  in 
equity  to  restrain  the  son  from  conducting  that  business  in 
that  way,  and  in  giving  the  opinion  of  the  court  Knight  Bruce, 
L.  J.,  said:  ^All  the  queen's  subjects  have  a  right,  if  they 
will,  to  manufacture  and  sell  pickles  and  sauces,  and  not  the 
that  their  lathers  have  done  so  before  them.    All  the 
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queen's  subjects  have  a  right  to  sell  them  in  their  own  naroa^ 
and  not  the  less  so  that  they  bear  the  same  name  as  their 
fathers;  and  nothing  else  has  been  done  in  that  which  is  the 
question  before  ua.  •  •  •  •  He  [the  defendant]  carries  on  busi- 
ness under  his  own  name,  and  sells  essence  of  anchovy  at 
*  Burgess's  Essence  of  Anchovy,'  which  it  is.  •  •  •  The  only 
ground  of  complaint  is  the  great  celebrity  which,  daring 
many  years,  has  been  possessed  by  the  elder  Mr.  Burgess's  es- 
sence of  anchovy.    That  does  not  give  him  such  exclusive 
right,  such  a  monopoly,  such  a  privilege,  as  to  prevent  any 
man  from  making  essence  of  anchovy  and  selling  it  under  his 
own  name."    The  court  did,  however,  restrain  the  son  from 
advertising  as  **  Late  of  107  Strand."    Bee  Marshall  v.  Pink' 
ham,  62  Wis.  58^-586;  88  Am.  Rep.  756,  and  other  oases 
there  cited.    In  Brown  Chemical  Co.  v.  Meyer,  139  U.  8.  640, 
it  was  held  that  '*  an  ordinary  surname  cannot  be  appropri- 
ated as  a  trade-mark  by  any  one  person  as  against  others  of 
the  same  name  who  are  using  it  for  a  legitimate  purpose;  al- 
though cases  are  not  wanting  of  injunctions  issued  to  restrain 
the  use  even*  of  one's  own  name,  where  a  fraud  upon  another 
is  manifestly  intended,  or  where  he  has  assigned  or  parted 
with  his  right  to  use  it    The  owner  of  a  trade-mark,  bearing 
his  own  name,  which  is  affixed  to  articles  manu&ctured  at  a 
particular  establishment,  may  in  selling  the  latter  confer  upon 
the  purchaser  exclusive  authority  to  use  the  trade-mark." 
In  the  case  at  bar  there  is  no  agreement  giving  such  exclu- 
sive right  to  the  plaintiff,  and  hence  we  must  conclude  that 
the  defendants  are  at  liberty  in  good  faith  to  apply  to  the 
wagons  and  other  vehicles  manufactured  by  them  the  words 
**  Pish  Brothers,"  or  "  Pish  Brothers  <fc  Co.,"  or  the  picture  of 
a  fish,  provided  they  do  it  in  a  way  not  calculated  to  induce 
persons  to  buy  the  same  as  and  for  those  manufactured  by  the 
plaintiff  at  Racine. 

8.  The  defendants  ask  to  enjoin  the  plaintiff  from  the  ose 
of  those  words  and  that  device  as  a  trade-mark  in  their  busi- 
ness at  Racine.  In  Thyrme  v.  Shove,  L.  R.  46  Ch.  Div.  677, 
the  plaintiff,  A.  Thynne,  sold  his  stock  in  trade  and  business 
of  a  baker,  and  the  good  will  thereof,  including  trade-cards 
bearing  the  name  of  **A.  Thynne,  Baker,"  to  the  defendant 
The  deed  and  transfer  contained  an  assignment  of  '*all  the 
beneficial  interest  and  good  will  of  the  said  Arthur  Thynne 
in  the  said  trade  or  business,"  but  contained  no  express  as- 
signment of  the  right  to  use  the  plaintiff's  name.    After  the 
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porchase  the  defendant  used  the  trade-cards  bearing  the 
plaintiff's  name  until  thej  were  exhausted,  and  then  printed 
ftirther  trade-cards  bearing  the  plaintiff's  name  as  before. 
In  an  actioQ  to  restrain  the  defendant  from  printing  or  pub* 
iishing  any  such  cards,  or  otherwise  trading  in  the  name  of 
the  plaintifi^  it  was  held  that  the  defendant,  ^  by  yirtue  of 
the  assignment  to  him  of  the  good  will  of  the  business^  was 
entitled  to  use  the  name  of  the  plaintiff  for  the  purpose  of 
showing  that  the  business  was  that  formerly  carried  on  by  the 
plaintifiE^  but  must  not  so  exercise  that  right  as  to  expose  the 
plaintiff  to  liability,  and  held  that,  under  the  circumstances, 
ao  injunction  must  be  granted  to  restrain  the  defendant  from 
using  the  plaintiff's  name  in  such  a  way  as  to  expose  him  to 
any  lifthility."     In  the  case  at  bar  we  discover  nothing  to 
indicate  that  the  plaintiff  is  using  the  words  ^  Fish  Brothers" 
or  *'  Fish  Brothers  &  Co. "  in  the  manner  to  expose  any  of 
the  defendants  to  liability.    In  fact,  no  claim  of  that  kind  is 
made;  and  hence,  so  long  as  the  plaintiff  uses  those  words 
honestly  and  truthfully,  and  for  the  legitimate  purpose  de- 
signed, the  defendants  have  no  ground  for  complaint.     On 
the  authorities  cited,  and  others  which  might  be  cited,  we 
are  constrained  to  hold  that  the*  defendants  are  not  entitled 
to  an  injunction  against  the  plaintiff. 

On  the  same  theory,  the  defendants  have  the  lawful  right 
to  honestly  and  truthfully  state  where  they  formerly  resided, 
the  experience  they  have  respectively  had,  and  the  skill  they 
respectively  possess  in  the  manufacture  of  wagons  and  other 
vehicles;  but  they  have  no  right  to  represent  their  present 
business  as  the  same  which  they  formerly  conducted  at 
Racine.  The  circular  addressed  ''To  our  old  customers 
*  and  the  implement  trade,"  issued  by  Fish  Brothers  A  Co., 
and  mentioned  in  the  complaint  and  the  foregoing  statementi 
is,  to  a  limited  extent,  objectionable  on  this  ground;  as  fisr 
instance  where  it  speaks  of  their  ^  change  of  location  "  and 
'*firm  name,"  Fish  Brothers,  **  formerly  of  Racine,  Wiscon* 
sin,"  and  for  the  ^  first  time  since  1883,  we  shall  be  able  to 
furnish  our  patrons  with  the  genuine  Fish  Brothers  A  Co. 
wagon,  fully  up  to  our  old  standard  of  that  date";  but  the 
defendants  may  truthfully  and  in  good  faith  publish  the  good 
qaalities  and  material  of  the  wagons  and  vehicles  mann* 
factured  by  them,  and  their  superior  facilities  for  the  mano- 
facture  of  the  same  at  South  Superior.  .  In  other  words,  their 
advertisements  and  marks  must  truthfully  and  in  good  faith 
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vefcr  to  their  own  manafaotarof,  tradoi  and  bnttnaoa,  and  not 
to  thoto  of  the  plaintifl: 

By  the  Ooun,  The  order  of  the  cirooit  oonrt  ia  reTereed, 
and  the  oauM  it  remanded  for  further  proceedings  aooording 
to  law. 

WiNtLow,  J.  I  agree  that  the  words  ^Fieh  Brothers 
Wagon  '*  and  the  rebna  of  the  fish  were  trade  names  or  labela 
appertaining  to  the  bnsineee  transacted  at  the  Racine  factory, 
and  that  the  right  to  nse  such  names  or  labels  npon  wagons 
was  acquired  by  the  plaintiff  by  ito  purchase  of  that  Kusinesa 

Such  a  right  is,  in  its  very  nature,  exduaiye,  and  if  the 
plaintiff  owns  it  the  defendants  manifestly  do  not  own  IL  In 
my  judgment,  the  defendants  have  no  right  to  mark  their 
wagons  with  either  the  words  or  the  rebuar 

Probably  they  have  the  right  to  use  the  firm  name  '*  Fish 
Brothers  db  Co.,''  if  they  do  not  use  it  in  such  a  way  as  to 
mislead  the  public,  but  this  would  not  give  them  the  right  to 
nse  a  trade  name  or  label  on  their  wagons  which  is  the  dis- 
tinctiye  mark  of  the  product  of  the  Racine  factory,  and  the 
right  to  use  which  has  passed  from  the  defendanto  T.  G.  and 
B.  B.  Fish  to  that  concern. . 

TaADB-MABX%  Salu  ov.  — Atnde-nmrk  affixed  toartiolM  mannfftolBrsd 
iS  A  paitioalar  plaoo  may  h%  lawfully  sold  and  traaafamd  with  the  Mtab- 
lUhmaiit:  Ikmi  t.  Hmd,  90  Ky.  266;  29  Am.  St  Kap.  869,  and  nofeei  and 
if  Iha  party  ao  aaUing  a  trade-mark  which  oonsiata  of  hia  name  or  a  part  of 
il  ia  amployed  aa  manager  of  the  eatablishment  to  which  it  ii  aold,  he  eaa* 
Bol,  npon  being  diaoharged,  enter  into  bnsineae  on  hia  own  aoconnt  and  ate 
the  trademark  tharein:  Sfmoiuh  ▼.  JaneM,  82  Me.  802s  17  Am.  8t  Bsp> 
4S6|  and  aee  alao  extended  note  to  the  aame  oaae,  diaoaaaing  the  aaajgnnteat 
•f  trade-marka  of  which  the  aaaignor'a  name  ia  a  part  The  aeaignment  d 
the  eflfoota  of  a  bnaineaa  or  the  excloaiTe  right  to  mannf aotnre  a  given  article 
aarriea  with  it  the  exolndTe  right  to  nee  a  fiotitioua  name  In  which  aaeh 
bnaineaB  haa  been  earried  on:  WiUkMM  t.  Farmnd,  88  Mioh.  47S|  Vmiit^ 
▼•  8€kmkU,ULk.  Abb.  »4t  82  Aak  Bl  Rep.  888. 
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—  SKLV-Dstmsii  —  WHIN  A  Pbbsoh  n  Attaokbd  nr  rb  Dwil^ 
as  HooBB  Oft  Flaob  w  Busmm,  it  Is  hU  doty  to  rofrmia  iroai  tddag 
■b^  Willi  tlMi«  k  an  imminant  uid  prening  neoaMitj,  rati  or  appurmil^ 
t»d»  M»  waA  1m  must  om  eua  to  employ  no  mors  foroo  tiuui  it  raflloiial 
t»  repel  tho  dftogor  to  his  life^  or  the  ^prehended  giioToiu  injury  to  his 


loiaOIDS^-SSLF-DBnilSB  —  IVTOXXOATIOll    OV    AflSAILAlTr,    BflBOT   OV.  — 

The  eondiiot  of  a  pereon  in  n  atnte  of  Tolontery  intozieation  ii»  in  erind* 
■■1  eanoi^  enhjeet  to  the  eame  mlee  and  prinoiplei  aa  the  oondnot  of  a 
■ober  peraon.  Therefore^  the  Tolnntary  intoxication  of  an  aasailant  doea 
not  modify  the  right  of  one  assaulted  in  his  dwelling  or  bnsiness  honss^ 
la  defend  himself  against  a  Tiolent  attack  s  bot»  if  in  repellinfl;  the  at-' 
the  person  so  asMnlted  takea  the  life  of  his  assailant,  the  intoxica- 
of  the  Utter  may  be  a  oironmstanoe  to  be  oonsidered  by  the  jury  in 
determiniog  whether  there  was  apparently  a  present  pressing  necessity 
lor  defendant  to  take  the  life  of  the  deceased,  in  order  to  protect  his 
own,  or  to  prerent  great  bodily  harm. 
Houcnw — SKLr-DKFSNBB  —  DBFKrnri  Instruotiohs  Rboardivo  Imtoz* 
KATioii  OF  AasAiLANT.  — When  a  person  takes  the  life  of  his  assailant, 
while  defending  himself  against  an  attack,  and  it  appears  from  the  evi* 
dsnee  that  the  attack  was  made  in  his  dwelling  or  place  of  bnsinesi,  the 
eonrt  in  eharging  the  jury  as  to  the  daty  of  the  person  assanlted  when 
the  assaOant  is  intoxicated  should  not  ignore  snch  oTidenoe,  nor  aasnnfts 
ttiat^if  the  deceased  was  so  intoxicated  that  he  was  less  pmdent,  and  on 
aeeonnt  of  the  impairment  of  his  physical  facolties,  less  dangerous,  it 
was  the  daty  of  the  defendant  to  retreat,  as  a  mode  of  ezeroisiog  rsa> 
sonshle  eara  to  arert  the  difBunlty  and  aToid  the  necessi^  of  taking 
lifsL    Such  an  instmetion  is  fatally  defeotiTC. 

t— InrrBironovB  as  to  Difxhdant's  BsLmr  ov  thb  KnoiaaiiT 
fOft  KiLUva  KBI  AflBAiLAirT.  —  An  instmetion  is  properly  refused, 
vUeh  wonld  permit  a  Jury  to  acquit  a  person  aoonsed  of  the  homicide 
«C  his  isasilaniL  if  iktf  were  **  reasonably  satisfied  from  the  oTidence 
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that  the  defendaatp  when  he  shot  the  deoeased,  did  it  believing 
«iiles8  he  did  bo,  the  deceased  would  have  cat  him."  That  the  defend- 
ant entertained  snoh  a  belief  is  not  saflloienl.  The  jory  mnst  also  be 
ooDvinoed  that  the  ciroamstanees  were  aach  as  to  create  in  the  mind  of 
a  reasonably  pradent  man  the  belief  that  anoh  necessity  existed. 
Bbadiro  Law  Rbpobts  m  tbm  Pbbsbnob  ov  thb  Jubt.  —  When  the  de> 
fendant's  attorney,  in  discussing  the  legal  questions  iuTolved  in  a 
inal  case,  reads  to  the  court  certain  portions  of  the  opinions  in  prer'ii 
decisions  of  the  supreme  oourt,  it  is  not  error  to  allow  the  proseontiog 
attorney  to  read  to  the  eourt,  in  the  presence  of  the  jury,  the  reported 
facts  upon  which  those  decisions  were  based,  provided  the  jury  are  la* 
structed  not  to  consider  those  facta. 

Indictment  of  Thomas  G.  Askew  for  the  murder  of  Ned 
Orice.  Decedent  and  the  defendant  were  personal  friends. 
They  met  on  the  street  while  decedent  was  in  an  intoxicated 
condition  and  he  was  conveyed  hy  defendant,  with  the  assist- 
ance of  a  bystander,  to  a  livery  stable;  after  a  time  the  de- 
ceased pulled  a  pistol  out  of  his  hip  pocket  The  defendant, 
with  the  assistance  of  some  of  the  persons  present,  took  the 
pistol  away  and  walked  to  the  rear  of  the  stable ;  the  de« 
ceased  followed  him,  and  drawing  a  knife,  caught  him  bj  the 
collar,  and  demanded  the  pistol.  The  deceased  was  pulled 
away  by  a  bystander,  but  again  advanced  towards  the  defend* 
ant,  holding  the  knife  in  his  hand,  and  was  warned  several 
times  to  stop.  The  defendant  fired  above  his  head  as  dece- 
dent again  advanced,  but  at  the  second  shot  struck  and  killed 
him.  The  defendant  excepted  to  the  refusal  of  the  court  to  give 
an  instruction,  the  essential  portion  of  which  is  the  following 
sentence:  *'  If  the  jury  are  reasonably  satisfied  from  the  otI- 
dence  that  Askew,  when  he  shot  Orice,  did  it  believing  that 
unless  he  did  so  Orice  would  cut  him,  then  they  will  find  the 
defendant  not  guilty;  unless  they  further  believe  firom.  the 
evidence  that  Askew  brought  on  the  difficulty.'' 

Boberii  and  tfartin,  for  the  appellant. 

Wiiliam  L.  Martin,  attomei^generalj  for  the  state. 

Per  Curiam.  The  evidence  showing  without  dispute  that 
the  killing  occurred  in  a  livery  stable  of  which  the  defend- 
ant was  proprietor,  and  that  the  deceased  was  intoxicated  at 
the  time,  the  court,  after  stating  the  general  proposition,  that 
if  the  defendant  was  in  his  own  place  of  business,  he  was 
under  no  obligation  or  duty  to  retreat  therefrom  to  avoid  a 
difficulty,  proceeded  to  further  instruct  the  jury,  in  subetanos 
as  follows:    But,  if  the  deceased  was  intoxicated,  and  in  eon- 
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nqnence  thereof  was  less  prudent,  and  his  power  of  locomo* 
tion  and  action  was  so  irapaiied  as  to  render  him  less  dan- 
gerons  than  he  otherwise  would  have  been,  and  this  was 
known  to  defendant,  **  then  it  was  his  duty  to  exercise  rea- 
sonable  care  to  avert  a  difficulty  with  the  deceased,  unless  by 
the  exercise  of  such  care  he  would  have  apparently  increased 
kis  danger;  and  if  the  defendant  failed  to  exercise  such  reap 
■ooable  care,  and  if  it  could  have  been  done  without  increas- 
ing his  danger,  then  the  defendant  is  not  without  guilt,  if  ha 
diot  and  killed  the  deceased.'' 

The  ascertainment  of  the  proper  construction  and  legal 
flflbet  of  the  charge,  when  referred  to  the  evidence,  is  prelimi- 
nary  and  essential  to  determining  its  correctness.  The  first 
inquiry  is,  what  is  meant  by  the  expression  that  it  was  the 
doty  of  defendant "  to  exercise  reasonable  care  to  avert  a  diffi- 
culty,'' and  to  avoid  the  necessity  of  killing,  unless  by  the 
exercise  thereof  he  would  have  apparently  increased  his  dan* 
gsr,  in  the  manner  and  connection  in  which  it  is  employed  in 
the  charge?  When  a  person  is  assailed  without  the  precincts 
tf  his  dwelling  or  place  of  business,  it  is  his  unquestionable 
duty  to  nee  all  the  means  in  his  power  to  avert  the  difficulty, 
and  to  avoid  the  necessity  of  taking  life,  if  there  be  any  mode 
tf  eaei^  or  retreat  with  reasonable  safety.  Also,  notwith- 
standing he  may  be  attacked  in  his  dwelling  or  business  house, 
h  ie  his  duty  to  refrain  from  taking  life  unless  there  is  im- 
■snent  and  pressing  necessity,  real  or  apparent;  he  must  take 
mum  to  employ  no  more  force  than  is  sufficient  to  repel  the 
danger  to  his  life,  or  the  apprehended  grievous  injury  to  his 
peraon.  In  these  two  respects  alone  can  the  duty  to  exercise 
veaaonable  care  arise  in  cases  of  voluntary  homicide,  not  the 
eoneequenceof  criminal  negligence,  when  the  accused  is  with* 
eot  fault  in  bringing  on  or  provoking  the  difficulty.  The  ex- 
prcssion  therefore,  **  to  exercise  reasonable  care,"  though  not 
sliiotly  accurate,  must  have  been  employed  with  reference  to 
one  or  both  of  these  respects.  There  being  no  evidence  tend- 
ii^  to  show  that  defendant  was  at  fault,  and  the  evidence 
showing  that  the  deceased  was  the  assailant,  whether  there 
existed  a  real  or  apparent  necessity,  and  a  reasonable  mode 
ef  escape,  were  the  only  issues  involved  and  tried.  In  view 
ef  these  issnee,  the  charge  was  intended  to  assert  the  prinoi* 
pies  on  which  the  defendant  could  set  up  the  excuse  of  self* 
defense,  when  be  was  assailed  in  his  own  plaoe  of  bosineas  by 
sdranken  man* 
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The  precise  subject  of  the  charge  is  the  dntj  to  retreai; 
this  is  apparent  from  the  fact  that  it  begins  with  a  statement 
of  the  general  rule  as  to  the  duty  of  defendant  to  retreat  from 
his  place  of  business.    After  stating  this  general  rule,  tbm 
charge  proceeds  to  lay  down,  by  way  of  distinction,  as  it  were, 
a  rule  in  respect  to  the  duty  of  exercising  reasonable  care  to 
avert  the  difficulty,  as  specially  applicable  when  the  assailant 
is  intoxicated  to  the  degree  hypothesised.    When  the  ohargo 
is  construed  as  an  entirety,  and  in  reference  to  the  eyidenoe 
—  when  the  different  parts  are  considered  in  connection,  and 
in  relation  to  each  other  —  the  legal  effect  of  the  latter  part  ia 
to  limit,  or  modify,  when  the  assailant  is  intoxicated,  the  a^ 
plication  of  the  general  rule  stated  in  the  first  clause;  othec^ 
wise  the  qualifying  phrase,  "  unless  by  the  exercise  of  suoh 
eare  he  would  haye  apparently  increased  his  danger,''  is  with* 
out  meaning  and  effect    Such  may  not  have  been  the  inten* 
tion  of  the  court,  but  it  was  probably  so  understood  by  tlie 
jury.    A  similar  charge  was  so  construed  in  BrinUeyr.  State^ 
89  Ala.  34,  18  Am.  St  Rep.  87.    In  that  case  the  killing 
occurred  in  the  house  of  defendant    The  court  gave  the  fol- 
lowing charge:  ^'  That  if  the  defendant  could  have  avoided 
the  difficulty  without  danger  to  himself,  he  should  have  dona 
•a"    This  charge  was  held  to  be  erroneous  for  the  reaaoa 
that  it  assumed  that  the  defendant  was  bound  to  retreat  fron 
his  house,  and  also  to  yield  the  right  to  order  the  deceaeed 
from  his  premises  on  account  of  profanity  and  indecent  b^ 
havior  as  a  mode  of  avoiding  apprehended  violence.    Though 
differing  in  phraseol<^y,  there  is  no  difference  in  principle  be- 
tween the  charge  in  that  case  and  the  charge  under  consid- 
eration.   Unless  the  meaning  and  legal  effect  of  the  charge  ii 
to  constitute  the  drunken  condition  of  the  deceased  an  excep- 
tion to  the  general  rule  in  regard  to  the  duty  to  retreat  from 
one's  dwelling  or  business  house,  it  is  intrinsically  inconsistent; 
the  charge  making  no  allusion  to  any  other  mode  of  exeroia- 
log  reasonable  care. 

It  may  be  that  the  intoxication  of  the  deceased  was  a  elr- 
cumstance  to  be  considered  by  the  jury  in  determining  whether 
there  was  apparently  a  present  pressing  necessity  for  defend- 
ant to  take  the  life  of  the  deceased  to  protect  his  own,  or  te 
prevent  great  bodily  harm;  but  voluntary  intoxication  did 
not  deprive  defendant  of  the  right  to  defend  himself  against 
violent  assault  The  conduct  of  a  person  in  a  state  of  volnn- 
tary  intoxication  is  subject  to  the  same  rules  and  prineiplee 
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M  tht  coadook  of  m  Mber  man:  2Vickob  t.  Wit^ejf^  90  ICok 
408. 

The  eharge  is  defeotive  in  that  It  ignores  the  eyidence  show* 
ing  that  the  killing  occurred  in  the  defendant's  place  of  busi- 
ness,  and  assumes  that  if  the  deceased  was  intoxicated  to  a 
degree  rendering  him  less  pmdenti  and  so  impairing  his  phy- 
sical faculties  as  to  render  him  less  daogeroue,  it  was  the  duty 
of  defendant  to  retreat  therefrom,  as  a  mode  of  exercising 
reasonable  care  to  avert  the  difiBoulty  and  avoid  the  necessity 
ef  taking  his  life,  if  his  danger  would  not  be  apparently  in* 
creased  thereby. 

The  charge  requested  by  the  defendant  was  properly  re- 
ftased  because  it  bases  the  right  to  kill  the  deceased  upon  his 
mere  belief  that  unless  he  did  so  the  deceased  would  cut  him, 
without  the  predicate  of  reasonable  grounds  for  the  belief 
The  circumstances  must  be  such  as  would  create  in  the  mind 
of  a  reasonably  prudent  man  the  belief  that  such  necessity 
existed. 

The  defendant  also  excepted  to  the  court  permitting  tho 
solicitor  to  read  the  facts  in  certain  reported  cases.  It  ap- 
pears that  the  defendant's  attorney,  in  discussing  the  legal 
questions,  read  to  the  court  'certain  portions  of  the  opinions 
rendered  in  those  cases;  and  thereupon  the  solicitor  read  to 
the  court  the  facts  as  reported.  The  solicitor  may  have 
deemed  this  necessary  to  show  that  the  principles  of  law  an- 
noanced  in  the  opinions  were  not  applicable  to  this  case.  The 
eonrt  stated  to  the  jury  that  they  should  not  consider  the 
(acts  read  from  the  cases  referred  ta  Under  the  circumstances 
we  cannot  say  there  was  error  in  this.  It  does  not  come 
within  the  principle  declared  in  WiUiam$  v.  State,  88  Ala.  68. 

Reversed  and  remanded. 


RioBr  ov  Ssv-DKnmsB,  how  yak  MoDinsD  bt  thb  OsAKAonm  ov 
m  Amailaht.  — In  Perrp  t.  SicUe^  04  Ala.  26.  the  aaint  ooort  wm  oaIM 
«poa  to  consider  thie  qneetion  under  a  state  of  faoti  precisely  the  opposite 
eC  those  in  the  principal  case.  It  appeared  from  the  testimony  that  the  de- 
fendant^ Peny*  was  a  man  of  violent  and  dangerons  character,  and  tho  mle 
applicable  to  snch  ctronmstanoes  was  thns  laid  down:  "  While  that  fact  did 
■ot  of  itself  justify  the  taking  of  his  life,  or  OTcn  palliate  the  offense,  yet  it 
WM  permissible  to  make  proof  of  it»  and  snch  proof  shonld  be  weighed  by 
the  jury  in  determining  the  extent  of  danger,  if  any,  to  which  the  defendant 
wss  expoeed,  and  his  means  and  opportonity  of  safe  escape  therefrom  by 
flight:  *  A  doBOBstration  or  overt  aot  of  attack  made  by  snch  a  «m  wm^ 
wM  mnoh  stronger  eridence  that  tho  life  and  limb  of  the  persoQ  ssaansd 
Was  in  imminent  peril,  than  if  performed  or  made  by  one  of  an  opposite 
ihsrscter  or  disposition.   Hence  it  would  reasonably  justify  a  resort  to  more 
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prompt  m&Bjmtm  «f  telf-preiernition:'  Sobert$  w.  SitOt,  68  Ala.  156."  Tho 
Mine  CAM  nukf  wUo  h%  oonialted  for  a  farther  diKwimion  of  the  duty  of  m 
person  wlio  it  eeeaalted  in  hie  dwelling  or  bneinees  honee. 

HoMioiDS — SsLT-DBrsNSB — BBAaoiTABLB  Fbab. — lutniotloDs  apon  aelf- 
defense  in  murder  oaees  ahonld  give  the  accused  the  benefit  of  a  reasonable 
fear  of  death  or  great  bodily  harm  from  the  deceased :  Gamer  v.  Slate,  28 
Fla.  113;  29  Am.  St.  Bep.  233,  and  note  with  cases  collected.  In  snoh 
oases  the  question  is,  did  the  accused,  under  the  circumstances  as  they  ap* 
peared  to  him,  honestly  belieTe  that  his  life  was  in  danger,  and  that  it  wma 
aeoessary  for  him  to  do  as  he  did  in  order  to  protect  himself?  If  so^  ho  is 
ozoiued:  Peopl$  t.  Lennon,  71  Mich.  298;  15  Am.  St  Bep.  259,  and  note. 

OaiifiirAL  Trials— BBADmo  Law-booxb  to  Jvet:  See  note  to  ^aOSsois  ▼• 
Mofer,  I  Am.  St.  Bep.  54;  Demptep  ▼.  SkUe^  3  Tex.  App.  429;  30  Am.  Bep. 
148;  8t(Ue  v.  WftU,  5  Jonea  L.  224;  72  Am.  Deo.  533,  and  note  at  page  540L 

HOMICTDB — SbLV-DBVBKSB,   WHBBB    PbRSOH  n  AtTAOKBD   ni    HB  Owv 

DwBLLma.  —  One  has  a  right  to  defend  himself  in  hie  own  dwelling  booaa 
when  assaulted  therein,  if  ho  belioTes  and  baa  reasonable  grounds  to  belioTa 
that  his  life  is  in  immediate  danger:  BUep  t.  OommtmweaUkf  86  Ky«  39;  • 
Am.  St.  Bep.  261,  and  note;  Martha  T.  8tai$t  90  Ala.  602;  24  Am.  St  B^ 
844^  and  note;  note  to  Jonea  ▼.  SUUe,  8  Am.  St.  Bep.  458;  seo  also  Lm  t* 
State,  92  Ala.  15;  25  Am.  St  Bep.  17. 

Cbiminal  Law— Ihtoxioatioii  — Bulb  with  Bbqakd  to. — The  rolo 
ii»  that  one  in  a  state  of  Tolnntary  intoxication  is  anbjeot  to  the  iaoM  rala 
of  conduct  and  to  the  same  rules  and  prineiples  of  law  that  a  eobor  maa  is: 
Skannahan  t.  OommmweaUh,  8  Bush,  463;  8  Am.  Bop.  465.  Seo  oztondod 
Bote  to  Flanigam  w.  PeopU,  40  Am.  Bep..560. 
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OkmnrAL  Law — BBSPOHsiBiLiTr  ov  ▲  Mabbxbd  Womav  lom  Obiiub 
OoMMiTTBD  or  HBR  Hu8BAHD*8  PaBBBVOB. — The  presumptloa  of  tba 
common  law  that  when  the  wife  acts  with  her  husband  ia  the  oommio- 
■ion  of  a  erime  she  aots  under  his  ooeroion  ia  not  allowed  in  all  oflBwiees, 
and  a  wife  is  answerable  for  murder,  though  ooounitted  ia  the  prniioeB 
of  or  in  company  with  her  husband. 

Indictmbnt  of  Joe  Bibb  and  Judy  Bibb  for  the  murder  of 
Bd.  Stark.  She  held  down  the  deceased  while  her  husband 
cut  him  in  the  head  with  an  axe.  While  so  engaged,  the 
husband  told  her  with  an  oath  to  f^hold  him  up."  De- 
fendant requested  the  following  instruction:  ^  Unless  the  jurj 
believe  that  the  defendant  acted  willingly  and  voluntarily, 
they  must  acquit  her."  The  court  refused,  and  the  defendant 
excepted  to  the  refnsaL 

Bn  O.  Tarver  and  Oordon  Mdcdanaldf  for  the  appellaoL 

William  lu  Martin^  aitorney-general^  for  the  atate. 
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Clapton,  J.      On  the  trial  of  defendant  for  murder,  the  court 

ioEtructed  the  jury:    ^  In   the  trial  of  this  case,  on  the  issue 

offDi'Itjornot  guilty 9  the  jury  should  not  consider  the  do- 

fcodint  otherwiae  tbajd  as  a  feme  9ole"    There  is  no  error  in 

iUacWgd.    The  preBumption  of  the  common  law  that  when 

tbemh&cls  with  her*  husband  in  the  commission  of  a  crime, 

iIm acts  under  hie  coercion^  and  consequently  without  guilty 

ioteofc,  is  not  allowed  in  all  offenses,  in  the  administration  of 

(be  criminal  law.     ^  It  may  not  be  positively  settled,''  as  has 

been  well  observed,  **  where  the  line  of  separation  is;  but  for 

certain  crimes  the  wife  is  responsible,  although  committed 

iDder  the  compulsion  of  her  husband '':  1  Bennett  and  Heard's 

Crirainal  Cases,  85.       The  exceptions  ingrafted  on  the  gen* 

eral  rule  are  based  on  the  nature,  grade,  and  heinousness  of 

tbe  felony;  and  among  these  is  murder.    The  rule  that  the 

law  holds  the  wife  answerable  for  murder,  though  committed 

in  the  presence  of,  or  in  company  with  her  husband,  without 

•any  presumption  that  she  acted  under  his  coercion,  and  that 

she  is  punishable  as  much  as  if  sole,  is  sustained  by  the  great 

weight  of  authority:  1  Hale's  P.  C.  45;  1  Hawk.  P.  C.  4;  1 

Gooley'a  Blackstone's « Commentaries,  444;  1  Bishop's  Crimi- 

aal  liaw,  361;  14  Am.  A  Eng.  Ency.  of  Law,  649. 

On  the  same  principles  the  charge  asked  by  defendant  was 
'IKoperly  refused. 
AflBrmed. 


€fF  ▲  Habbisd  Wohav  loa  GBnoi  OomomD  n  hss  Hos- 
t's PsHBHca  —The  partial  exemptum  of  a  wife  from  liability  tor  arimM 
mdor  tba  aofeual  ot  prammod  eetrciiKi  •!  li«r  hntbttad  is  as  aa- 
iy  m  oar  jariipcadoaoo  for  whioh  it  is  not  aaay  to  offer  a  perfectly  latio* 
eatplanation.  Tlio  Cut  that  thia  privilego  is  peealiar  to  the  oommoa 
{Biihop*a  Criminal  Law»  seo.  857)  indioatee  Tory  stniogly  that  the  origin 
of  ^M  rale  ahovild  be  eoaght  for  rather  in  the  early  aooial  oonditiona  of  the 
mpoa  whose  ooatomi  that  ^w  ie  f oondedy  than  in  any  ooneiderationa 
EpedioBcy  «  pnblie  poUoy.  filaokstonOp  who  ie  oeoally  adept  in  finding 
in  tiie  natnre  el  thinge  for  the  exieteaoe  even  of  the  haraheet 
■Mwt  perplexing  doctrinee  of  the  older  Jnri^mdenoe  of  the  mother 
liry,  eeema.  in  thia  instance^  rather  ditpoaed  to  reaort  to  a  hiatorioal  ao- 
ol  he  problem,  and  pointa  ont  that  married  women  had  oooupied  thia 
'■wocod  poaition  in  BngUnd  for  at  leaat  a  thonaand  year%  and  that  among 
tha  Borthem  natlone  of  the  eontinent  of  BSorope,  a  aimilar  privilege  extended 
ta  amy  woman  tnmagreaaing  in  company  witii  a  man,  and  to  any  aervant 
•oaunitting  an eflanao  jointly  with  a  freeman:  See  4Gom.  K,  20.  It  ia  to  be 
red,  however,  that  the  faote  here  mentioned  merely  throw  the  di£ELoalty 
»what  farther  baek.  The  reaaon  for  the  pririlege  ia  all  three  oaaea  maf 
poaaibly  hare  been  the  same,  but  when  the  exceptional  crnelty  with  which  the 
Jaw  tceated  the  aervUe  olaaaea  ia  remembered,  it  aoema  extremely 
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doobtlnl  wbeiher  the  lapposad  oonttrmfait  of  •  BMter  would,  by  itealf» 
Woo  regarded  m  a  sufficient  reuon  for  ezempiiBg  •  elaTe  from  pvnishi 
B^  Ihorefore,  iho  eommentator  intends  to  snggest^  by  his  allosion  to  tlM 
ImmIob  of  the  principle  of  non^liabilitj,  that  married  women  wers»  ia  this 
respect^  exempted  from  responsibility  beeaose  tfa^  were  deemed  to  b#  cm 
the  same  footing  ae  slaTestthe  theory  seems  hardly  tenable.  Equally  vm- 
satisfactory  is  the  explanation  oflfored  by  Ifr.  Lewin  in  his  note  to  Bern  t. 
Hughf^  8  Lew.  OL  OL  226^  that  aa  the  husband  oonld  plead  his  eleigy  mnk 
the  wife  obnld  not»  it  was  deemed  unjust  to  infliot  a  lerere  punishaMuk  om 
the  wife,  while  the  husband  was  allowed  to  eooape  with  a  slight  one^  «v 
with  none  at  alL  Kor  is  it  ea^  to  agree  with  those  who  would  fonnd  tiM 
rule  upon  the  faot^  *'that  in  moot  cases  the  husband  has  aetually  aa  infl»» 
enoe  and  authority  over  the  wife  ^rhich  the  law  sanctions^  or  at  least 
nises":  8UxU  t.  Wmm9,  66  N.  a  400^  oiting  1  flawks^  o.  1,  seo.  9; « 
the  ground  that  *'  much  oonsideraCion  is  due  to  the  great  principle  of  •oa* 
fidcDce  which  a/em«  eooeri  may  properly  plaoe  in  her  hnsbandt  as  well  an  tlio 
duty  of  obedience  to  the  commands  ol  the  husband,  by  which  some  femm 
€overi  may  reasonably  bo  deemed  to  bo  influenced  in  those  casesL*  Szp]*> 
nations  of  this  character  cannot  be  reconciled  with  the  general  prinoiplnn  of 
law  in  accordance  with  which  duress  ia  admitted  as  an  excuse  for  erimo  onlj 
in  the  extremely  rare  instances  mentioned  by  4  Blaokstone's  Commentarios^ 
p.  90,  and  in  particular  with  the  fact  that  the  coercion  of  a  parent  will  not 
relieve  a  ehild  from  liability  for  a  crime:  4  Blaokstone's  Oommentario^ 
p.  28.  In  this  case,  it  surely  cannot  be  asserted  that  the  influence  oxortod 
and  the  duty  of  obedience  are  not  fully  as  strong  as  where  a  husband  and 
wife  are  concerned.  « 

If  we  might  Tcnture  to  put  forward  another  possible  explanation,  we  shoold 
be  rather  inclined  to  ascribe  the  existence  of  the  rule  to  the  etroumstanoe  tfant 
among  the  Germahic  races  who  peopled  England,  all  those  oflSenses  which  ore 
now  termed  crimes  might  be  atoned  for  by  the  payment  of  a  sum  of  monoj 
to  the  injured  person,  or  in  the  case  of  murder,  to  his  family.    In  othor 
words  those  offenses  were  regarded,  for  pnrposee  of  punishment^  morslj  no 
torts.     The  exemption  ol  a  wife  from  responsibility  for  acts  of  this 
in  cases  in  which  marital  coerdon  was  proved  or  might  reasonably  bo 
sumed  to  exirt  would,  under  such  eircnmstanoe%  not  hare  been  aooh  on 
anomalous  privilege  as  it  now  seems,  when  the  same  aets  are  punished  no 
injuries  to  the  community  as  a  whole.    When  the  state  began  to  monopoHan 
the  function  of  inflicting  punishment  for  all  the  graver  offsnaeo,  the  rsnooa 
of  the  rule  ceased  to  exists  but  no  one  who  is  at  ill  familiar  with  the  evola* 
tion  of  English  jurisprudence  will  see  any^iing  remarkable  in  the  faot  that 
the  rule  itself  remained  unaltered.    The  explanation  here  offered  has  the  nd> 
vantage  of  harmonising  the  conflicting  views  as  to  the  wife's  liability  for  treo* 
son  and  murder.   The  only  offense  which  the  ancient  Qermans  deemed  inex- 
piable by  a  money  payment  was  cowardice  in  battle,  and  this  the  state  itnelf 
punished  by  death.    Even  the  life  of  the  king  himself  was  valued  at  a  oertaim 
price  (Hume's  History  of  England,  VoL  L  App.  L),  and  one  who  killed  or 
oonspired  against  him  was  allowed  to  go  free  upon  payment  of  the  required 
sum.    Since  the  guilt  of  eowardioe  in  battle  coiild  never  have  been  inonnod 
by  the  non-belligerent  sex,  it  seems  plain  that,  under  the  sooial  qratem  ihtm 
prevailing  the  state  wonld  never  have  taken  jurisdiction  over  any  ofinisi 
which  a  married  woman  could  have  oommitted.    The  "  weregild  "  or  bbooi^ 
payment  was  admitted  as  an  atonement  not  merely  for  the  murder  of  a  piii 
vote  persoi^  but  also  for  tiie  murder  of  the  chief  magiitrato  of  the 
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i^,  n  Ml  whidi  at  a  siilMeqiieiit  period  fell  ander  III*  denomiiiatioB  el 
n&  Theee  eomideFaiioiia  point  to  the  oonoliuteii  that  there  was 
■eeneptien  to  the  rule  that  marital  ooercion  wai  a  valid  exonee  for  tha 
of  a  Berried  woman,  and  thie  ie  preoieely  the  eonelarion  which  has 
leaehed  hy  the  moat  recent  inqniren^  who  have  inTcetigated  the  anb* 
JmI  from  the  atantfpoint  of  authority  and  precedent. 

WheUier  the  ancient  cnstom  inTolved  the  further  result  that  the  huabaad 
vai  nspottrible  for  tha  offenaea  of  hia  wife  in  each  and  erery  eaaCp  though 
^  was  not  under  hia  coercion,  ia  perhapa  desenring  of  conaideration.  Such 
a  stale  cf  thin§B»  tiiongh  ahocking  to  modem  ideaa,  would  not  hare  seemed 
fCfy  aaomalona  among  racea  whc^  before  adopting  this  ayatem  el  commut* 
lag  for  injuriea  by  a  money  payment^  bad  regularly  indulged  in  the  much 
■Mrs  barbarooa  practice  of  private  retaliation.  The  easential  point  being 
the  exaction  el  the  line,  it  would  perhaps  haTC  seemed  immaterial  whether 
the  wife  or  her  husband  paid  it^  and,  aa  the  husband  would  as  a  general  rule 
be  alone  capable  of  diacharging  the  obligation,  a  custom  might  easily  have 
grown  up  of  looking  exclnsively  to  him  wheneTcr  the  wife  bad  committed  aa 
«ffmse.  no  snboequent  limitation  of  his  responribility  to  cases  In  which 
the  wife  acted  under  hia  actual  or  presumed  coercion  mighty  in  this  point  el 
risw,  be  regarded  aa  the  reanlt  of  a  compromise  between  the  old  and  the  new 
tjstems;  but  whatever  may  be  the  origin  of  this  curious  privilege^  we  think 
that  few  peraona  will  dissent  from  the  riews  which  Sir  X  F.  Stephen  baa  thus 
•rprssssd  in  a  note  to  article  SO  of  his  Digest  of  Criminal  Lawf  "Surely  aa 
■atters  now  atand  and  have  atood  for  a  great  length  of  time^  married  women 
soght^  aa  regards  theoommisaion  of  crime  to  atand  exactly  on  the  aame  foo^ 
iag  aa  other  people.  But  owing  partly  to  the  harshness  of  the  law  in  andent 
tioM^  and  partly  to  ita  uncertain  and  fragmentary  condition,  it  la  disfigured 
ty  a  rule  which  ia  tolerable  only  because  it  Is  practically  evaded  en  eveiy 
eeession  where  it  ought  to  be  applied." 

Tkl  BXJIM  AS  TO  THB  Wmi'S  lOABILrTT  lOK  OBIMV  ComflTTlD  Dr  HIB 

Hiiiajun>'s  Pkubsob  inolndea  a  number  of  subsidiary  propositions  to  which 
the  several  branehea  ol  our  discussion  ol  the  subject  may  be  conveniently 
raferred: — 

1.  A  W\fk  if  ffol  LkMBfarAmg  OrimkieA  Adt  {acepi,  a$  k  MahUakud  By 
Abm  AwtkoriHea,  Treaton^  Murder^  cr  SMery)  when  tk$  Act  U  done  under  tkt 
Aemal  Ooerekm  qf  lAs  Hntband,  —It  baa  already  been  stated  that  the  weight 
si  modem  authcrity  is  oppoeed  to  the  view  that  there  Is  any  exception  to  the 
rale  that  marital  coercion  Is  a  good  defense  far  a  married  woman  who  U  aa- 
eassd  of  crime:  See  the  note  of  Mr.  Oreave's  to  the  laat  edition  of  Ruaaell  ca 
GUoMs^  20^  dted  at  length  In  Biahop'a  Criminal  Law,  ace.  80S.  The  eon- 
sfamna  there  reached  are  accepted  aa  correct,  both  by  Bishop  (Criminal 
law,  aec  868)  and  Wharton  (Criminal  Law,  aec  78).  It  has,  however,  been 
hid  down  by  many  authorities  that  marital  coercion  is  not  a  defense  te  a 
charge  either  of  murder  or  treason:  Baoon'a  Maxima,  67;  1  Hale  P.  C.  48^ 
I7|  I  Hawk.  P.  C,  Ci  1,  aec.  U;  4  Bla.  Com.  29;  and  aa  regards  murder, 
the  principal  caae  haa,  it  seems,  settled  the  law  on  this  basis  in  Alabama. 
ia  Arkanaasb  the  ooercion,  if  i^own  to  have  been  actually  exercised,  U  a 
■aiBeient  defense  for  all  crimes  without  exception.  Blackstone  attempta  to 
Jaatify  thia  qualification  of  the  general  rule  by  referring  to  a  aupposed  dia* 
Ibction  between  mala  in  m  and  mala  prohibiia;  but  auoh  a  distinction  la 
ssBMwhat  too  shadowy  to  form  the  baaia  of  a  legal  rule^  and  the  two  meet 
eminent  American  eommentatora  on  criminal  law  refuae  to  accept  iti  See 
Bishop's  Criminal  Law,  sea.  868;  Whartoa'a  Criminal  Law,  ata.  78L    Ift 
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8iat$  ▼.  KeUif,  74  Iow%  5S9,  a  ease  in  which  a  married  woman 
dieted  jointlj  with  her  hasband  for  murder,  and  ooavieted  of  mamlaiightery 
U  was  held  that  the  oooTictioii  could  not  be  nuatained  in  the  abcenoe  of  •vi« 
denoe  that  she  was  exercising  a  free  volition.  This  opinioUt  bowcTer,  ia  ao 
far  as  it  conntenances  the  doctrine  that»  in  a  case  of  homicide,  the  mero 
presence  of  the  hnsband  raises  the  presumption  of  coereioay  is  oertainly 
opposed  to  the  enrrent  of  authority:  See  proposition  S  below.  Aa  regards 
robbery,  the  third  exception  usually  mentioned,  it  seems  to  be  now  gener> 
ally  agreed  that  it  falls  under  the  general  rnle.  In  Begma  ▼.  Onue,  8  Oar.  H 
P.  611,  a  case  was  cited  in  which  it  had  been  held  that  the  rule  extended  to 
jobbery;  and  Regina  ▼•  Torpe^,  12  Cox.  O.  a  46,  is  to  the  same  efifoek  In 
regard  to  all  crimes  of  a  less  serious  nature  than  treason,  murder,  mad  rob* 
berj  there  is  no  difference  of  opinion.  Thns  the  oonviotion  of  a  wife  oannoi 
be  sustained,  where  marital  ooeroion  is  proTod,  in  a  ease  of  arson:  DamB  ▼• 
SHaie,  16  Ohle  72;  46  Am.  Dec  669;  or  of  fekmionsly  wounding  with  intent 
to  disfigure:  H^gina  t.  8mHK  Dears  k  B.  663;  or  of  larceny:  Jnoa.,  2  Beat 
P.  C.  659;  CommonioeaUh  ▼.  Trimmer,  1  Biass.  478.  See  also,  gsnerallyp  Bern 
▼.  SUzpleion,  Jebb  O.  O.  93;  R99  ▼.  Chadwidt,  1  Keb.  686;  Rm  t.  Tkonuu^ 
1  Ld.  Raym.  Til;  Rem  ▼.  Itigram,  1  Salk.  384;  Muhe^  ▼.  Siaie,  43  Ala.  316; 
94  Am.  Dea  684. 

f.  Coercion  as  Pi-eiumed  fiom  the  HvsbaneTe  Pruenee  In  the  ease  of  all 
minor  felonies  and  misdemeanors:  Regina  t.  Torpeif,  .12  Cox  CL  C.  45i»     Thns 
a  conviction  against  a  husband  and  wife  for  jointly  receiving  stolen  goode 
eannet  be  sustained  as  respects  the  wife:  Rem  T.  Hammomd^  1  Lsaoh,  4j99; 
Rem  T.  Maihew,  1  Den.  a  O.  696;  14  Jur.  613;  and  afiiirUori»  a  wife  onn- 
■el  be  oonvicted  for  feloniously  receiving  stolen  goods  from  her  husband: 
Rtf^  T.  Brooke.  14  Bug.  L.  ft  Bq.  680;   17  Jur.   40a    So^  alsOb  where 
husband  and  wife  are  jointly  indioted  for  uttering  counterfeit  money,  and 
it  appears  that  the  wife  uttered  it  in  her  husband's  presenoe,  she  is  eati* 
tied  to  an  acquittal:  Rtffina  v.  Price.  8  Oar.  k  P.  19.    The  rule  is  slso  ap. 
plicable  in  cases  of  larceny:  Rem  t.  KnigM,  1  Oar.  4  P.  116;  of  assault:  Obm- 
mmweoUth  v.  Eagam.  103  Mass.  71;  8taie  v.  WiiUamB.  66  N.  Q.  398;  of  unUw^ 
fnl  sales  of  liquor:  OommonweaUk  t.  Burk,  11  Gray,  437;  CommomeeeiA;4  ▼. 
FraO,  126  Mass.  462;  8teUe  v.  CleaveB,  69  Me.  302;  8  Am.  B«p.  422;  Hemel^ 
T.  BUUe.  62  Ala.  10.    The  presumption  was  originally  one  in  favor  el  the 
wife,  but  now  avails  against  the  husband  also:  CcmmonweaUk  v.  QammiiM,  97 
Mass.  647;  CbmrnonioeoM  v.  HiO.  146  Mass.  807;  8taU  v.  Boyie.  13  B.  L  6S7; 
Oeuiag  v.  8kUe.  I  McCord,  673b     In  some  cases  this  principle  of  marital  re* 
■ponaibility  has  been  extended  still  further,  and  it  has  been  held  that  if  the 
hnsband  has  knowledge  of  the  illegal  business  which  is  being  carried  em  by  the 
wife,  and  especially  if  he  lives  in  the  house  in  which  she  conducts  it,  he  will 
be  liable  for  her  acts,  en  the  ground  that,  as  the  head  of  the  household,  he 
was  chargod  with  the  duty  of  controlling  her  actions:  CommonweaUk  v.  Oar' 
roll,  124  Mass.  30;  Commameealih  v.  Kennedy.  119  Mass.  211.    Oommonwealih 
T.  Hili,  146  Mass.  308,  however,  questioned  the  soundness  of  this  view,  and 
considered  that  the  husband's  whole  conduct,  including  what  he  said  and 
did,  and  also  what  he  could  reasonably  have  done  or  did  not  do,  is  admitted 
as  evidence  only  for  the  purpose  of  proving  or  disproving  his  consent  in  fact 
to  the  acts  of  hi«  wife.     In  WiUiamaon  v.  8taie.  16  Ala.  431,  also,  the  rule 
ia  laid  down  more  guardedly,  to  the  effect  that  there  must  be  not  merely 
privity,  but  concurrence,  on  the  part  of  the  husband  to  render  him  liable^ 
Considering  the  narrow  limits  within  which  the  doctrine  that  a  mere  omiai 
to  perform  a  datj  is  eriminai  has  so  far  beea  oonfined  (see  Wharton's 
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GKndiial  Law,  tea  ISOfOi  it  eerUinlj  leemB  safer  to  follow  the  av^oritjr  ol 
the  two  latter  cases.  It  is  the  right  of  the  wife  to  hare  the  prinoiplee  el  law 
rsigarding  thia  presamption  stated  to  the  jory:  OommonweaUh  r.  Bagan^  168 
Mass.  71;  and  also  to  hare  them  pass  apoa  the  question  whether  she  eoni* 
initte>l  the  crime  of  which  she  is  aocased  in  the  presence  or  in  the  absence 
of  her  hnslmnd:  Rex  t.  Archer^  1  Moody  G.  O.  143;  Regina  r.  Wardroper,  8 
Cox  C.  C  28.  The  principle  illaatrated  in  the  above  cases  involves  the  oor> 
ollary  that  in  joint  proceedings  against  a  husband  and  wife,  the  wife  oaa* 
not  be  oonricted  unless  the  bosbaad  is  also:  Rather  v.  SCcUe^  1  Port  1S2.  la 
Regina  v.  LoMigher,  2  Car.  k  E.  225,  the  analogies  of  the  doctrine  of  marital 
eoercion  were  applied  to  a  case  where  stolen  goods  were  found  in  a  man's 
house,  and  his  wife,  in  his  presence,  made  a  statement  exonerating  him  and 
criminating  herself,  and  the  court,  without  expressly  deciding  the  point,  ex* 
pressed  the  belief  that  the  statement  was  not  admissible. 

3.  The  Preeumptioa  of  Martial  Coerdon  doee  noi  Ariae  in  tha  Ocue  qf  Graeef 
Felonies.  — The  offenses  to  which  this  proposition  is  generally  said  to  be  ap- 
plicable, are  treason,  marder,  and  robbery:  Regina  r.  Manning^  2  Car.  ft 
K.  903;  BTdier  v.  State,  25  Wis.  384;  Bishop's  Criminal  Law,  sec.  363;  but  the 
last-named  authority  expresses  a  doubt  whether  the  list  should  not  be  ex* 
tended,  citing  Regina  v.  Crme,  2  Moody,  53;  8  Car.  ft  P.  541;  Rex  r.  StapU- 
iom^  Jebb  C.  C.  93;  Rex  r.  Knight,  1  Car.  ft  P.  116;  dommowiDealth  ▼.  Neai^ 
10  Mass.  152;  6  Am.  Dec  105;  Regina  r.  Manning,  2  Car.  ft  K.  887,  901 
In  some  states  the  presumption  of  coercion  has  been  abolished  by  statute; 
cl  g.  in  New  York  (Penal  Code,  sec.  24),  and  Arkansas:  See  Freel  v.  Statte^ 
21  Ark.  212;  Bdwarde  v.  State,  27  Ark.  493;  while  in  some  others  married 
women  are  declared  incapable  of  committing  crimes,  except  felonies,  when 
aoting  under  the  *' threats,  command,  or  eoercion  of  their  husbands  "t 
Penal  Code  of  California,  subd.  7,  sec  26. 

4.  Nor  in  Caeea  where  the  Wife  ia  Indicted  for  Keeping  a  Diaordertg  Hame^ 
Blackstone  thus  accounts  for  the  exception  to  the  rule:  "  This  is  an  offsnee 
touching  the  domestic  economy  or  government  of  the  house,  in  which  the 
wife  has  a  principal  share,  and  ia  also  snoh  an  offense  ae  the  law  presumes  to 
be  generally  conducted  by  the  intrigues  of  the  sex."  The  ratiimaU  of  the 
doctrine  may  possibly  be  that  owing  to  the  peculiar  character  of  the  orims^ 
it  has  been  considered  that  there  was  a  greater  probability  that  the  wife^  ia 
oommitting  it»  exercised  a  free  volition  than  that  she  was  acting  under  her 
husband's  control,  and  that  the  law  has  eonverted  this  preponderanoe  of 
probability  into  a  presumption  against  the  wife.  In  this  class  of  oases,  ao> 
cordingly,  it  is  well  settled  that  the  wife  must  prove  that  she  was  actually 
eoeroed  by  her  husband  in  order  to  escape  punishment:  Rex  t.  Dixon,  10 
Mod.  335;  Regina  v.  WdUamB,  10  Mod.  63;  StaU  v.  Bent/t,  11  Mo.  27.  The 
mere  fact  of  her  husband's  residing  in  the  house  and  taking  part  in  the  busi* 
ness  will  not  excuse  her:  CommofnweaUh  v.  Cheney,  114  Mass.  281.  Of  course, 
if  the  evidence  shows  that  she  was  acting  of  her  own  free  will,  without  any 
eoercion  by  her  husband,  she  may,  as  in  the  case  of  any  other  crime,  be  con- 
victed: Commonwealth  ▼.  Hophns,  133  Mass.  881;  43  Am.  Rep.  527.  Never- 
theless, if  the  husband  lives  in  a  house  which  his  wife  keeps  as  a  brothel  and 
exercises  acts  of  eontrol  over  it,  the  fact  that  it  is  owned  by  his  wife,  and 
that  she  also  lives  there,  and  receives  all  the  profits,  is  no  defense  to  aa 
indictment  against  him:  Commonwealth  t.  Wood,  97  Mass.  225. 

5.  ne  Preemmption  ^  Marital  Coercion  i$  Merely  Prima  Fade  and  May  Is 
RAntted:  See  Rex  v.  Torpey,  12  Cox  0.  a  45;  Rex  t.  Hughee,  8  Lew.  a  a 
229;  SiaU  ^.  Mm  Jbo^  110  Mo.  7;  33  Am.  Bk  Rep.  poet;  Siaie  ▼•  PmHbenop 
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IStrob.  I60|  8ua$r.OUme$,99Uj9.90l2i  8  Am.  Rep.  IS2;  Stater.  WiUkmu, 
•0  K.  0.  S88|  m  ▼•  (hmtmrnweath,  6  Qratt  706;  Wharton's  Crimiiua  Law, 
MQ.  79;  Bishop's  Criminal  Law,  tea  802;  and  ths  oases  oited  in  tho  follow* 
ing  sootion. 

8b  A  Married  WcmanwkaAcUtndependenUjf  in  ih§C<Mimii$^ 
Is  €kmvieUda9  if  She  Wtrta  Feme8oU,-^Th%  faot  that  tho  wils  is  an  indopeodp 
ont  agent  may  be  established  in  Tanons  ways.  Thns  the  evidenoe  may  show 
that  she  aoted  volnntarily  and  withont  oonstraint^  OTon  though  her  hnsbaad 
was  presenti  8taU  t.  WUUams,  86  N.  a  898;  I^n  r.  Didtt,  1  Rnss.  C  hhL 
16  (where  a  married  woman  who  proonred  administration  by  falsely  swear- 
ing herself  to  be  next  of  kin  was  oonrioted  of  perjury,  though  her  husband 
was  present  when  she  took  the  oath):  Uhl  ▼.  CommoTHDeaitht  8  Qratt.  700; 
OoUUtdm  y.  People,  82  K.  Y.  281;  Setter  ▼.  Pwple,  77  N.  Y.  411;  SUmU  ▼. 
Heleon,  29  Me.  829;  Wagemerr.  BUI,  19  Barbw  821;  afiUed  Staiee  t.  Terrp,  49 
Fedw Rep.  817:  Begkiar.  Goken,  11  Cox C.  C.  99;  AflgmiaT.  RobeoA,9Cox Q  C. 
29.  A  forUori  will  the  wife  be  held  liable  if  she  is  proved  to  have  been  an 
aotiTo  partioipant  in  the  offense,  as  where  she  ohoked  a  man  and  told  him  to 
keep  still  while  her  husbsnd  picked  his  pookett  People  t.  Wrlghi,  88  Mich* 
744;  81  Am.  Rep.  881;  or  where  she  is  one  of  the  originators  of  the  orimot 
Pe^e  T.  Sghnd,  97  K.  Y.  126;  or  has  incited  her  husband  te  commit  tho 
crimes  Seller  t.  People^  77  N.  Y.  411.  Bat  the  mere  faot  that  the  wifo  has 
been  the  more  aotlTc  participant  in  the  crime  is  not  condusiTS  proof  of  her 
guilt,  since  that  greater  activity  may  baTe  been  due  to  actual  coercion:  Siaie 
T.  Hemekm,  29  8.  0. 108.  Independent  action  on  her  part  may  also  be  shown 
by  OTidence  that  her  husband  was  not  actually  or  oonstmctiTely  present  at 
tho  time  the  crime  was  committed  by  her,  there  being  no  legsl  preen mptton 
mnder  such  circumstances  that  she  is  acting  under  his  coercion  or  control: 
OomiMmiKaWi  t.  Builer,  1  Allen,  4;  CommenweaUIi  t.  Murphy,  2  Grsy,  613; 
Raa  T.  Morrie,  Rnss.  &  R.  0.  a  270;  Rex  t.  John,  18  Cox  C.  a  100; 
Rmbia  T.  Rdhetm,  9  Cox  C.  C.  29.  Nor  will  the  fact  that  she  has  commit* 
ted  the  erime  by  her  husband's  command  or  procurement  excuse  her,  if  he 
was  absent:  OommonweaUh  r.  Butler,  1  Allen,  4;  CammonwedUh  t.  Mwrphjf^ 
2  Gray,  513;  Comtnontoealth  ▼.  Oannon,  97  Mass.  647;  Seiler  ▼.  People,  77  N.  Y. 
411;  State  r.  Potter,  42  Vt.  496;  Anon,  2  P.  C.  569;  ffughee'e  Oaee,  2  Lew.  C.  a 
231;  Rex  v.  Morrie,  Rnss.  A  R.  O.  C.  270.  This  principle  is  well  illustrated 
in  the  case  last  cited.  A  wife  by  her  husband's  order  and  procuration,  but 
in  his  abacDoe,  knowingly  uttered  a  forged  paper  and  certificate  for  the  pay* 
ment  of  prize  money,  and  it  was  held  that  the  presumption  at  the  time  of 
nttering  did  not  arise,  since  the  husband  was  absent,  and  that  the  wife  might 
therefore  be  convicted  of  the  uttering,  and  her  husband  of  the  procuring. 
In  this  country  the  presence  or  absence  of  the  husband  has  most  frequently 
been  applied  as  a  test  of  the  wife's  liability  in  the  cases  relating  to  the  illegal 
sale  of  intoxicating  liquors.  The  rule  is  dearly  established  that,  if  she  makes 
such  salee  in  her  husband's  absence,  she  may  be  convicted:  OommonioeaUh  r. 
Butler,  1  Allen,  4;  Ooimnonwealth  t.  Murphy,  2  Qray,  613;  Commonwealth 
T.  Oannon,  97  Mass.  647;  OommomoeaUh  r.  Roherie,  182  Mass.  267;  State  t. 
Potter,  42  Vt.  495;  StaU  v.  Hainee,  36  N.  U.  207;  Ponnybaeker  v.  State,  2 
Blackf.  484.  The  mere  fact  that  the  husband  provided  the  liquor  which  was 
sold  by  the  wife  is  no  defense:  OommonweaUh  t.  Wekh,  97  Mass.  698.  Nor 
can  she  excuse  hersdf  by  showing  that  the  sale  was  in  pursuance  of  a  con* 
tract  made  by  her  husband:  OommonweaUh  ▼.  Whalen,  16  Gray,  26;  or  that  the 
building  in  which  the  sale  was  made  is  kept  as  an  inn  by  him  and  need  for 
illegal  sales:  OommonweaUh  r.  Tryon,  99  Mass.  448.    The  rule  is  of  coarse 
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tpp&abto  «tin  wmmm  tknnglj  whtn  tiM  vift  ii  llTiag  tfol  from  hm 
bnd:  SkOt  ▼.  CWBm,  1  MoGord,  95ft|  at,  wImt*  Hit  sbU  if  Bftd*  aol  onljiB 
kbalMma«,lMtoontrfti7toliitordOT:  AofeT.  Jdkr,711Io.47ft»  InffiyfM 
▼.  Drk^  7  Cob  Q  OL  tt^  hiubuid  and  wift  w««  Jointij  oooTioiad  for  w^ 
ilolaa  8ood%  kaowing  them  to  have  beta  tfeoloiu  The  jnry  found 
Wlk  gailty,  and  that  tlio  wifo  received  the  gooda  withoot  the  knowl* 
er  oontiol  ol  her  haabaad»  aad  that  he  afterwarda  adopted  hia  wife'a 
Ik  waa  held  thai  the  eonviotion  el  the  haabaad  eoold  aot  be  au^ 
la  all  eaaeo  where  a  fime  cemri  ia  liable  ia  the  aaaM  manaer  aa  if 
iri%  il  ia  aa*  aaoeaaary  to  allege  ia  the  iadietment  that  ahe  did  aot  aotaadat 
%m  eaatral  er  ooerdoa  off  the  haabaad.  Booh  a  faet  ia  aiatter  of  defenaat 
T.  NdKH^  S9  Me.  S29L 
r.  TI»Prtmt»^auHmamamMakWiaMaBam4ktWVkNmdNUheA€$»^ 
fk — Thii  propooikioa  ia  aapportod  by  aaaierooa  oaae%  hat  ao  Tory  defiaila 
>eaaboea.ifaotodfiwathedofliaioaatoaarToaaaleatlor.dotanaiaiag 
tfiora  ia  a  aaiSoieat  ooaatmetiTe  preaeaoe  of ,  the  haabaad  to  juatity 
wieo  that  the  wife  waa  aettag  ander  hia  oontroL  It  ia  well  eatab* 
that  the  haabaad  aoed  aot  bo  literally  ia  the  wife'a  aigfater  ia  the 
fooms  ObmiaeaiBeaM  t.  FhJmrtg^  140  ICaea.  454;  Cbfamonteeailll  t. 
11  Gray^  4S7.  Ia  eee  eaae  the  preaamptioa  of  ooeroioa  ia  aald  to  bo 
by  oTidenoo  |hak  the  haabaad  wae  oa  the  premiaeat  CkMunomMaUh  t. 
Veifil,  97  Haae.  60S;  aad  thia  raliog  waa  followed  ia  (JimmtmmtaUk  t.  ifaa- 
m$t  lis  Heaa.  f87»  ia  whioh»  the  haabaad  being  ahowa  to  hare  beea  ia  the 
ban,  it  waa  held  that  the  trial  eoart  erred  ia  refaaiag  to  ioatraot  the  Joiy 
that  there  waa  aothiag  ia  the  relatiTo  aitaatioa  of  the  hoaao  aad  bam  whioh 
weald  prevent  the  defendaat  from  beiag  deemed  aa  a  matter  of  law  onder 
the  hoabaad'a  ioflneaoe.  8o  alao  the  ovideaoe  ia  7\Mr  t.  Aalf,  84  Ohio  St 
U7»  aliowod  that  the  haaband  waa  aboot  the  hooae^  bat  aot  ia  the  room 
where  tte  orimiaal  aot  of  the  wife  waa  oonuaitted,  aad  theao  ^Mta  were  aaid 
to  laiee  a  prima  faei»  preeamptioa  of  ooeroioa;  aor  will  a  momeatary  ab- 
iaaee  from  tim  room  or  a  oMXoeatary  tarniag  of  the  book  robot  the  preeamp* 
tinofthehaaband'aioiloeaoes  OomiMomoeattAT.  9f e^  97  Mam.  603.  The 
iafereaee  of  oooatroetire  preeeaoe  ia  CkmnoUjf*  (km^  S  Lew.  OL  0. 229,  where 
it  appeared  that  a  wife  weat  from  hoaio  to  hooao  atteriag  baae  ooiot  her 
haihaod  aooompaayiag  her  bat  reoiaiaiag  oatride,  waa  aa  eztreme  bat  logi* 
ml  applioatioo  of  the  dootriae^  thoagh  it  probably  may  alao  be  takea  aa  aa 
mdieatum  that  tho  ooarta  are  rather  diapoeed  to  atretoh  that  dootrioe  ia  the 
wife's  favor,  whore  tho  oironmataoom  show  that  the  haabaad  partidpated  ia 
the  oflenae:  Compare  the  remarks  of  the  ooort  ia  the  eaae  oext  dted.  It 
baa  beeo  held,  oo  the  other  hand,  that  the  mere  prozioiity  of  a  haabaad  aol 
aetaally  preseot  will  aot^  at  least  ia  tho  eaae  of  a  aiiaor  offeaae^  raiae  ia  her 
favor  the  preeamptioa  that  ahe  waa  aoting  aader  hia  ooeroioa:  StaU  t.  8ke$^ 
13  &.  L  535,  where  the  faota  proved  were  practically  ideatioal  with  thoee  ia 
CmmmmwaiHk  v.  Ifddk,  97  Mass.  593,  and  GcmmoMOiaUh  t.  ifmiMy,  111 
Mass.  n?.  Iheee  deeiaiona  appear  to  bo  irreoonoilable  with  each  other.  Oa 
the  whole  the  roliag  of  tho  Rhode  lalaad  ooort  seema  to  state  the  preferable 
deetriae.  Tho  wife'a  privilege  reets  on  aaoh  artificial  groaada  that  it  aoeaia 
oadesirabia  to  oztoad  it  ia  aay  direction.  In  a  later  Maaaaohnaetta  eaae,  it 
WM  held,  that  where  tho  hnsband  waa  in  an  adjoining  room  "aiek  upon  a 
M,  aad  tte  door  betweoa  the  room  and  the  ahop  *  (where  an  illegal  aale  of 
^kfian  was  amde)  **  waa  open,"  thore  waa  no  **  oonelaaive  preaomptioa  **  el 
BHilal  eoeimoas  OpmamaweaM  v.  Oormlep,  133  Mass.  580L  Theexpremie^ 
"•MMlaaivo  preaaaaptioap''  waa  oaed  ia  refereaoe  to  the  leqaeet  by  the  da> 
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fendant  for  an  insfcrnotloii  to  ihe  effsot  that  mnder  the  faets  shown  she  eoald 
not  as  a  matter  of  law  be  held  liable^  and  it  was  not  intended  to  draw  anj 
dittinotion  between  ooaclnsiTe  and  rebuttable  presumptions  in  conueotioa 
with  thia  elass  of  oases.  In  faot^  no  suoh  diatinotion  could  be  drawn,  as  n« 
principle  is  better  settled  than  that  the  presumption  of  marital  coercion  ia 
in  all  eases  rebuttable:  Bishop's  Griminal  Law,  sec  362;  see  also  propoai* 
tion  4,  p.  98.  It  may  be  inferred,  therefore,  that  the  court  in  thia 
intended  merely  to  adhere  to  the  doctrine  announced  in  the  former 
that  the  proximity  of  a  husband  not  actually  present  raised  a  presampta^ 
of  coerciou,  but  that  the  wife  might  be  convicted  under  eyidence  ahowing 
the  non-ezistenoe  of  suoh  coercion.  As  the  question  under  the  rulinga  of  the 
oourts  both  of  Massachusetts  and  Rhode  Island,  is  eventually  one  for  tho  Jury, 
the  difference  in  their  views  is  perhaps  not  of  much  practical  importance. 

Epfbct  ov  THl   MARitnD  Wombn'b  Acrra.  — The  greater  independence 
which  married  women  possess  under  the  legislation  of  the  present  oeutury  baa 
naturally  suggested  the  inquiry  whether  Uieir  criminal  liability  has  been 
ehanged  thereby.    The  subject  has  been  considered  chiefly  in  connection  with 
oases  of  illegal  sales  of  liquor,  and  apparently  in  the  state  of  Massachneetta 
only.    8o  long  ago  aa  1858  it  was  doubted  how  far  the  usaj^ea  of  society  or  the 
new  relations  of  the  husband  and  wife  may  have  qualified  or  reversed  the 
presumption  of  the  common  law  as  to  the  non-liability  of  the  wife  for  crinaea 
committed  in  her  husband's  presence,  but  the  question  thus  suggested  wan 
not  discussed,  the  court  merely  remarking  that  it  was  a  matter  for  the  legie- 
lature  to  settle:  GommonufeaUh  v.  Burk,  11  Gray,  487.    In  later  oaeea,  how« 
ever,  the  judges  have  spoken  more  decidedly*  and  the  rule  is  new  establiabed 
that  the  married  women's  acts  have  in  nowise  ehanged  or  modified  the 
rules  of  evideoce  or  the  legal  presumptions  applicable  to  married  womea  or 
their  acts  in  criminal  proceedings:  O&mnumweaiih  v.  Wood,  97  Mass.  285; 
OommontoeaUh  v«  Oanno%  97  Mass.  647;  Oomnumwenlih  v.  Feeneif,  li  Allea« 
560.     The  husband  is  still  assumed  to  have  the  legal  control  of  the  domicile^ 
and  to  be  able  therefore  to  prevent  his  wife  from  making  an  illegal  nae  of 
it:  CommonwecUth  t.  Carroll^  124  Mass.  80;  Commonwealih  v.  Kennedpf  119 
Mass.  211;  and  the  rule  is  the  same  even  if  such  illegal  use  oonsists  ia  the 
keeping  of  a  brothel:  OommonufeaUh  v.  Wood,  97  Mass.  225;  CommonwealUk 
V.  Hill,  145  Mass.  807.     As  illustrating  this  subject,  it  may  be  mentioned 
that  in  Pennsylvania  it  is  held  that  the  liability  of  the  husband  lor  the  wiCe'« 
torts  ia  the  same  after  as  before  the  passage  of  the  married  women's  SMstes 
Qukk  V.  if)7/er,  108  Pa.  St.  67.    In  the  recent  case  of  Oommanwealik  t.  IfUl^ 
145  Mass.  807,  Justice  Field  remarked  that  "  the  presumption  againat  the 
husband  that  acts  done  by  the  wife  in  hie  immediate  presence  are  done  bj 
his  command  or  authority,  has  perhaps  lost  something  of  ita  foroe  in  modera 
times  in  consequence  of  the  rights  given  to  married  women  by  statute,  and 
the  diminished  power  of  control  which  by  law  and  usage  husbands  now  have 
over  the  person  and  property  of  their  wives."    The  net  result  of  these  aota» 
accordingly,  seems  to  be  that  the  judges  will  be  aomewhat  inclined  to  treat 
them  aa  a  sort  of  imperfect  legislative  recognition  of  the  fact  that  the  pre- 
sumption  of  marital  coercion  has  no  adequate  foundation  aa  aoeiety  la  new 
constituted,  and  probably  to  carry  still  further  the  practice  of  evading  the 
rule,  which  Sir  J.  F.  Stephen,  in  the  passage  quoted  above,  very  tnUy 
states  to  be  the  only  reason  why  the  existenoe  of  the  rule  is  tolerated.     Snok 
a  state  of  things  is,  it  must  be  admitted,  eminently  nnsatiafaotory,  and  the 
matter  seems  to  call  very  urgently  for  that  legislative  iaterferenoe  by  wUsh 
■hwe  it  ma  now  be  adjusted  on  a  rational  basis. 
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(M  Alabama,  lie.] 
Faktssmrip  DsfiNED.  — A  partaerabip  it  a  contract  of  two  or  moro 
petent  penona  to  place  their  money,  effects,  labor,  and  skill,  or  some  eC 
them,  in  lawful  oommeroe  or  bnsineM^  and  to  diride  the  profit  and  bear 
the  lose  in  certain  proportiona. 

FAIT5tt8]iIP — FiDUCLART  RXLATIONS  BBTWUN  PaRTMXBB  —  RiGHTS  ABIS- 

IBO  raoM.  — A  partnership  is  a  relation  of  trast^  and  each  partner  has 
the  right  to  ha^e  this  trust  worked  ont:  1.  By  having  the  partnership 
debts  paid  with  partnership  effects,  and;  2.  By  having  the  snrplos  r^ 
Bataiag  after  paying  the  partnership  set  apart  for  distribution  among 
the  scTeral  partners. 

FiiraKBaHip  AsBRTs —  ArPLiOATioir  ov.  »When  courts  are  called  upon  to 
wind  op  the  affiiirs  of  a  partnership,  dissolved  by  death,  respect  will  al- 
ways be  had  to  the  fiduciary  reUtioos  between  the  partners,  and,  in  the 
ahssnce  of  special  oironmstances  to  vary  the  rule,  the  partnership  of- 
fsets win  be  primarily  applied  to  partnership  debts.  The  insolvency  of 
a  deceased  member  is  not  a  ground  for  varying  this  rule. 

Tn  AMPLICATION  OT  Pabtnxrshif  Ajbbts  to  thb  Payment  ov  PARnrm* 
IBIP  Dkbtb,  after  the  firm  has  been  dissolved  by  the  death  of  one  of  its 
nembers,  is  made  not  because  of  any  Uen  or  right  whioh  the  creditoit 
of  the  firm  can  assert^  but  because  it  is  the  debtor's  right  to  havo  tht 
sssets  so  applied. 

Farvbrship  Crbditobs — Whbn  Estoppbd  to  Havr  thb  Firm  ABsm 
Applixd  to  thb  Firm  I^bbts.  —  The  benefit  of  the  rule  requiring  tiM 
application  of  the  partnership  assets  to  partnership  debts  aocmes  to  1l» 
fcm  creditors,  but»  as  snch  preferred  payment  is  the  result  of  the  e» 
partner'a  lien,  and  not  of  the  creditors',  it  follows  that»  if  the  partner 
hss  done  any  act  by  which  he  surrenders  bis  lien  or  estops  himself  from 
asserting  it,  the  creditor  is  equally  estopped. 

WaiTBB  09  Pabthbr'b  Biairr  to  bayb  Firm  Ahbxtb  Appubd  to  FIbm 
Dsan.  —The  right  of  a  partner  to  have  tho  partnership  assets  applied 
to  the  payment  of  partnership  debts  is  not  surrendered  nor  waived 
by  a  will  in  which  he  bequeaths  all  his  estate  and  effects  to  the  other 
member  of  the  firm. 

FianrBRflHip — Orbditob'b  Sim  AOAmsr  SuBTrroR^BLBonoN  or  Rb» 
BDiBB.  — A  partnership  creditor  who  sues  and  obtains  judgment  agaiasi 
the  surviving  member  of  a  firm  aa  an  individual  is  not  to  be  regarded  as 
having  elected  to  treat  his  claim  as  an  individusl  demand,  and  aa  being 
ttiereby  debarred  from  asserting  it  afterwards  to  be  a  partnership  debtf 
■or  are  his  rights  affected  by  the  oiroumstaaoe  that  he  has  joined  a  do* 
maud  for  aa  individual  debt  of  the  surviving  partner  in  the  same  sulti 

LonpATiONB  or  AoriONs  bt  Crbditorb  AOAiBar  SuBTiviNa  Mrmbbbb  ov 
Pabtnbbship.  — The  surviving  member  of  a  partnership  who  is  also  the 
executor  of  a  deceased  member  represents  antagonistic  interests  in  a  soit 
for  an  aooounting  and  a  settlement  of  the  affairs  of  the  partnership,  and 
an  administrator  ad  Utem  must  be  appointed  whether  he  brings  such  suit 
is  sorvivor  or  aa  executor.  Hence  the  time  for  bringing  such  a  suit  is 
isgolated  by  a  provision  in  a  statute  of  limitations  which  declares  that 
"Ihe  six  months  during  which  an  executor  or  administrator  is  exempt 
ft«ai  SBit,  after  the  grant  of  letters,  is  not  to  bo  takaa  aa  any  pari  aft 
Aft  Bk.  Brt..  Vol.  xxxm.-  7 
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the  time  limited  for  the  oommenoemmit  of  an  aotioa  against  him  **; 
as  the  right  of  a  firm  ereditor  to  lirtng  suit  to  have  the  partnership  m^ 
sets  marshaled  is  neither  greater  nor  less  than  the  right  of  tko  rarviving 
partner  or  tho  personal  representatlTe  of  the  deceased  partner  to  compel 
an  acooonting,  it  follows  that  the  statute  does  not  begin  to  nm  agidiisft 
the  creditor  nntil  tho  expiration  of  six  months  altar  the  doath  of  tho 
deceased  partner. 

Wm.  E.  Richardion  and  Henry  Chasberlain^  for  the  appellants 
PiUanM^  Torrey^  and  Hanaw^  for  the  respondent 

Stone,  C.  J.    In  the  aathorized  American  edition  of  Lind* 
ley  on  Partnership,  yoL  1,  p.  2,  are  many  definitions  of  tho 
term  '*  partnership/'   Perhaps  none  of  them  will  be  found  more 
precisely  and  comprehensively  accurate  than  that  of  Chan* 
cellor  Kent:  ^  A  contract  of  two  or  more  competent  persons  to 
place  their  money,  effects,  labor,  and  skill,  or  some  or  all  of 
them,  in  lawful  commerce  or  business,  and  to  divide  the  profit 
and  bear  the  loss  in  certain  proportions  ":  8  Kent's  Com.  8S. 
To  constitute  the  relation  inUr  mm,  the  contract  must  extend 
beyond  a  common  agreement  to  share  in  the  profits.    It  must 
equally  bind  the  parties  to  bear  the  burden  of  the  losses:   Mc» 
Creary  v.  Slaughter,  58  Ala.  230;  Couch  v.  Woodruffs  63  Ala^ 
466;  Mayrant  v.  Manton^  67  Ala.  458. 

Partnership  is  not  necessarily  an  entire  merger  of  the  indi- 
vidual, his  labor,  energy,  or  estate  in  the  firm.    The  extent  at 
the  merger  is  determined  by  the  agreement  entered  into,  and 
the  purpose  the  partners  have  in  view.    Anything  left  out  of  the 
partnership  agreement  and  its  views,  whether  it  be  monejTp 
property,  labor,  or  skill,  pertains  to  the  individual  in  as  abso- 
lute right,  as  if  there  had  been  no  contract  of  partnership* 
The  merger  of  the  individual  into  the  firm  or  company  ex- 
tends to  and  includes  everything  embraced,  expressly  or  im- 
pliedly, in  the  terms  of  the  agreement,  and  to  that  extent 
changes  the  character  of  his  ownership.    The  individual  parte 
with  the  separate  right  and  power  to  manage,  direct,  and  oon- 
trol  that  of  which,  before  that  time,  he  had  been  supreme 
arbiter.    His  dominion  was  an  integer.    It  becomes  a  frao- 
tion.     He  surrenders  to  the  partnership  an  interest  in  his 
property,  labor,  skill,  energy,  one  or  more,  as  the  agreement 
may  bind  him  by  express  or  implied  stipulations,  in  consid- 
eration of  a  corresponding  surrender,  to  like  extent  and  for 
like  purposes,  by  his  copartners.     The  agreement  consum* 
mated,  each  partner  becomes  seised  and  rightfully  possessed 
ef  the  same  interest  iu  and  power  over  whatever  has  been 
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CDDtributed  to  the  firm  hj  bis  copartners,  as  be  retains  ia 
that  oontribated  by  himself.    This,  and  no  more. 

Th^e  properties  of  partnership  render  it  eminently  a  rela- 
tion of  tmst  All  its  effects  are  held  in  trust,  and  each  part* 
ner  is,  in  one  sense,  a  trustee;  a  trustee  for  the  newly  created 
entity,  the  partnership,  and  for  each  member  of  the  firm,  who 
thus  becomes  a  beneficiary  under  the  trust  He  is  more;  he 
is  a  trustee,  and  a  eeHui  que  trust,  A  trustee,  so  far  as  his 
own  duties  bind  him;  a  cestui  qw  truet^  so  far  as  duties  rest 
on  his  copartners.  And  it  is  sometimes  said  that  each  part- 
ner is  both  a  principal  and  an  agent;  a  principal  to  the  ex- 
tent he  represents  his  own  interest,  but  an  agent  only  so  &r 
as  he  represents  his  copartners. 

The  first  duty  devolved  by  this  trust  on  each  of  the  part* 
Bars  is  to  apply  the  partnership  effects  to  the  payment  of  the 
debts  of  the  partnership,  and  not  to  pervert  them  to  individ- 
ual usee  or  wants,  without  the  consent  of  the  copartners.  Any 
attempt  to  so  pervert  them,  whether  by  private  arrangement 
«  under  judicial  proceedings,  can  be  intercepted  by  the  non- 
eoDsenting  partners.  This,  on  the  plain  principle  that,  being 
beneficiaries  under  the  trust,  they  have  a  clear  right  to  pre- 
wnt  its  breach. 

The  trust  goes  farther.  After  discharging  all  the  partner* 
•hip  liabilities,  the  reMuum  is  still  held  in  trust  for  partition 
«  distribution  among  the  several  partners,  according  to  their 
several  interests;  and  the  same  rights  and  remedies  exist  to 
preserve,  protect,  and  secure  the  proper  administration  of  the 
trust  fund  to  this  end,  as  are  given  in  enforcing  the  payment 
if  debts. 

In  administering  the  two  remedies  noted  above,  the  court 
simply  enforces  a  trust  against  property  held  in  trust,  and  at 
the  suit  of  one  in  whose  favor  the  trust  is  declared  to  exist. 
It  is  only  carrying  out  the  intention  which  infiuenced  the  for* 
mation  of  the  partnership.  Bach  partner  has  the  right  to 
have  the  partnership  debts  paid  with  partnership  effects,  so 
u  to  relieve  his  individual  property  of  the  burden;  and  each 
partner  has  a  clear  right  to  his  share  of  any  surplus  that  may 
be  left  after  paying  the  partnership  debts.  All  men  will  as- 
sent to  the  soundness  and  justice  of  the  principles  stated 
above. 

Partnerships  are  dissolved  in  various  ways.  Sometimes  by 
voluntary  agreement,  and  sometimes  by  a  sale  from  one  or 
■ore  partners  to  others,  or  by  a  sale  to  strangers.    In  oases 
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falling  under  either  of  these  classes,  there  is  generally  no 
trust  relation  preserved,  unless  it  is  provided  for  in  the  terina 
of  the  dissolution  or  sale.  The  wants  of  this  case  do  not  re« 
quire  us  to  discuss  this  question. 

Dissolution  takes  place  also  bj  the  death  of  a  member,  and 
by  bankruptcy  or  insolvency.  In  cases  falling  within  either 
of  these  classes,  the  affairs  of  the  partnership  are  frequentl/ 
wound  up,  and  the  effects  and  estates  administered  in  courts 
of  justice.  Courts  always  have  respect  to  the  fiduciary  rights 
and  duties  which  subsist  between  partners,  and  in  the  absenoe 
of  special  circumstances  to  vary  the  rule,  will  apply  partner* 
ship  effects  primarily  to  partnership  debts.  This  because  of 
the  trust  which  subsisted  between  the  parties.  Hence  if  the 
death  of  a  member  cause  the  dissolution,  the  representative 
or  succession  to  his  estate  has  the  clear  right  to  have  the  part- 
nership effects  applied  to  the  payment  of  partnership  debts, 
in  preference  to  the  debts  of  the  survivor,  and  in  like  prefer- 
ence of  any  right  he  may  assert  to  re-embark  them  in  trade; 
and  the  insolvency  of  the  deceased  member  does  not  vary  the 
question.  In  the  administration  and  settlement  of  a  firm 
thus  dissolved,  the  court  will  enforce  the  trust  in  favor  of  the 
deceased  or  bankrupt  member's  estate,  and  apply  the  assets 
first  to  the  payment  of  the  partnership  debts,  but  not  because 
of  any  lien  or  right  the  creditor  or  creditors  can  assert.  Thej 
have  no  such  lien  or  right  It  is  their  debtor's  right  to  have 
the  assets  thus  applied;  and  in  enforcing  that  clear  right,  the 
benefit  and  preference  accrue  to  the  partnership  creditor.  It 
is  thus  that  the  court  of  equity,  by  a  process  of  its  own,  works 
out  the  partnership  debtor's  qtMri  lien  in  the  prior  payment 
of  the  partnership  creditor's  demand,  while  he  himself  has  no 
lien,  and  can  assert  no  claim  to  be  a  beneficiary  nnder  the 
trust 

The  preferred  payment  being  the  result  of  the  oopartner's 
lien,  and  not  of  the  creditor's,  it  follows  that  if  the  partner 
has  done  any  act  by  which  he  surrenders  his  lien,  or  estops 
himself  from  asserting  it,  the  creditor  is  equally  barred  or 
estopped.  His  quoH  lien  being  at  best  only  the  resultant  of 
his  debtor's  lien,  of  course  it  cannot  exist  after  the  debtor  has 
ceased  to  have  any  lien  from  which  it  oould  result  This 
is  axiomatic. 

The  questions  we  have  been  considering  have  been  often 
and  learnedly  discussed  by  courts  and  by  text-writers.  Pos> 
sibly  no  clearer  enunciation  of  the  principles  oan  be  fbond 
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thftQ  is  shown  in  the  opinion  of  Jastioe  Matthews  in  Fitf 
patrick  v.  Flannagauj  106  U.  8.  648.  We  cite  many  authori- 
ties bearing  on  the  question^  without  attempting  to  collate  or 
classify  them:  Pierce  t.  Pa9S,  1  Port.  282;  Eee$e  t.  Brad^ 
/oni,  IS  Ala.  837;  BurweU  v.  Springfield,  16  Ala.  273;  Hal^ 
fUad  y.  Shepardy  28  Ala.  558;  Lang  t.  Waring,  26  Ala.  625;. 
60  Am.  Dec.  533;  QffuU  T.  Seoit,  47  Ala.  104;  LUOe  t.  Snede^ 
an-,  52  Ala.  167;  Levy  ▼.  Williame,  79  Ala.  171;  Evane  r. 
Winetonj  74  Ala.  349;  Eepy  v.  Comer,  76  Ala.  501;  E$py  t. 
Cvmer,  80  Ala.  333;  Faneher  r.  Bibb  Furnace  Co.,  80  Ala. 
481;  Cannon  ▼.  Lindeey,  85  Ala.  198;  7  Am.  St  Rep.  88; 
Story  on  Partnership,  sees.  97,  826,  860;  Parsons  on  Part* 
nership,  •113;  Lindiey  on  Partnership,  *884,  *851  et  seq.^ 
548  et  seq.;  Rogers  v.  BaJLchdor,  12  Pet.  221;  Caee  t.  Beav^ 
regard,  99  U.  S.  119;  WUeon  ▼.  Soper,  18  B.  Mon.  411;  56 
Am.  Dec.  578,  and  note;  Menagh  y.  WhitweU,  52  N.  Y.  146; 
11  Am.  Rep.  683;  Schmidlapp  y.  Currie,  65  Miss.  597;  80 
Am.  Rep.  530,  and  note;  Dob  y.  Haleey,  16  Johns.  84;  8  Am. 
Dec.  293;  Oram  y.  CadweU,  5  Cow.  489;  Evemghim  r.  Ene- 
worth,  7  Wend.  826;  HfUehinson  y.  Smith,  7  Paige,  26;  Nor 
tional  Bank  y.  Sprague,  20  N.  J.  Bq.  18;  Farley  y.  Moog,  79 
Ala.  148;  58  Am.  Rep.  585. 

The  firm  of  A.  and  B.  Moog  was  composed  of  Abraham  Moog 
tad  Bernard  Moog.  They  were  engaged  in  a  mercantile  bus!* 
ness.  They  incurred  a  debt  to  Meyer  L  Goldsmith,  January 
12, 1884,  of  tweWe  thousand  fiye  hundred  dollars.  Abraham 
Moog  died  February  23,  1884,  leaying  a  will,  which,  after  his 
death,  was  probated  and  established.  Bernard  Moog  was 
named  executor  in  the  will,  and  relieyed  of  the  duty  of  giying 
iKmd  as  such.  He  qualified  soon  after  his  brother's  death. 
The  will  contains  this  clause:  "After  payment  of  all  my 
debts  as  above  proyided,  I  give  and  devise  to  my  brother, 
Bernard  Moog,  all  my  property  of  every  kind  and  descrip- 
tion, real  or  personal  and  mixed/'  etc.,  ''to  have  and  to  hold 
to  him  and  his  heirs,  in  fee-simple  forever."  The  will  con- 
tains no  authority  or  power  to  continue  the  mercantile  busi* 
Bess  after  the  death  of  Abraham  Moog. 

Bernard  Moog  did  continue  the  business,  employing  therein 
ibe  assets  of  the  late  firm  of  A.  and  B.  Moog,  until  his  busi- 
ness was  broken  up  by  attachments  issued  and  levied  Janu- 
aiy  12,  1885.  In  the  meantime,  on  July  1,  1884,  he  incurred 
in  additional  debt  to  Meyer  L  Goldsmith  of  fix  thousand 
dollars. 
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Abraham  and  Bernard  Moog  owned  a  raluable  real  eatato 
which  they  used  in  connection  with  their  bnsineaa.  The  titles 
were  made  to  Abraham  Moog  and  Bernard  Moog,  their  hein 
and  aeiBigns,  withont  any  reference  to  their  partnership  name. 
In  September,  1884,  B.  Moog  executed  twenty  notes,  payable 
to  his  own  order  at  the  Savings  Bank  of  Mobile,  each  for  tlM 
sum  of  $1,250,  the  first  due  October  25,  1884,  and  4he  others 
in  regular  order  at  intervals  of  ten  days,  the  last  being  doe 
May  4,  1885.  Contemporaneously  with  these  notes  he  exe* 
cuted  a  deed  of  trust  conveying  said  real  property  to  a  trustee 
to  secure  the  payment  of  said  twenty  notes.  This  property 
was  finally  disposed  of  in  payment  of  said  notes,  and  is  now 
held  and  occupied  in  part  by  Eichold  Brothers  and  Weiss  ma 
derivative  purchasers  under  said  trust  deed. 

In  January,  1885,  Meyer  I.  Goldsmith  instituted  suit  bj 
original  attachment  against  Bernard  Moog  for  the  recovery  of 
his  combined  claim  of  twelve  thousand  five  hundred  dollars 
and  of  six  thousand  dollars;  and  in  May,  1885,  he  recovered 
judgment  for  the  amount  of  the  two  claims  and  interest  Oat 
of  the  property  attached,  which  was  personal  chattels,  he 
realized  less  than  five  hundred  dollars.  The  residue  of  the 
Judgment  remains  wholly  unsatisfied,  and  Bernard  Moog  ia 
insolvent 

The  present  bill  was  filed  July  9, 1890.  It  seeks  to  subjeoi 
the  said  real  estate  which  had  been  used  and  occupied  in  the 
business  of  A.  and  B.  Moog,  to  the  payment  of  said  partner- 
ship debt  of  twelve  thousand  five  hundred  dollars.  It  charges 
that  the  said  twenty  notes,  given  as  they  were  after  the  firm 
had  been  dissolved  by  the  death  of  Abraham  Moog,  were  ths 
individual  debt  of  Bernard  Moog,  and  hence  oould  not  bs 
paid  with  partnership  effects  until  partnership  debts  were 
first  paid.  There  was  a  demurrer  to  the  bill  which  the  ohan- 
oellor  sustained,  and  from  that  ruling  the  present  appeal  Is 
prosecuted. 

The  defense  takes  many  forms.  One  contention  is,  that  by 
giving  and  devising  all  his  estate  and  effects  to  Bernard,  the 
survivor,  Abraham  clothed  him  with  the  individual  right  and 
title  to  all  the  property  of  every  kind  which  had  belonged  to 
the  partnership,  and  thereby  surrendered  any  lien  he  may 
have  had  to  have  the  partnership  effects  applied  to  the  pay* 
ment  of  partnership  debts.  We  will  not  say  this  oould  not 
have  been  done.  Possibly  a  will  containing  an  express 
waiver  would  have  cut  off  the  lien;  and  possibly,  if  it  had 
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diTCcled  QfT  authoriied  a  ooniinaanoo  of  the  bosineBS  with  the 
irm  effects,  and  it  had  been  eo  oontinQed,  this  would  have 
worked  a  anrrender  of  the  lien  by  necessary  implication. 
Bat  we  need  not  decide  this,  as  the  will  contains  no  such 
pnmBion.  On  the  contrary,  it  first  directs  the  payment  of 
all  of  testator's  debts,  and  gives  and  devises  to  Bernard  only 
the  rasidoe  after  the  payment  of  the  debts.  There  is  nothing 
in  this  contention. 

It  is  farther  contended  that,  by  sning  Bernard  Moog  as  an 
individual,  and  obtaining  judgment  against  him  as  an  indi- 
vidual, particularly  by  joining  an  individual  debt  of  Bernard 
Moog  in  the  same  suit,  Gbldsmith  has  elected  to  treat  his 
daim  as  an  individual  demand,  and  cannot  now  be  permitted 
to  assert  it  as  a  partnership  debt  There  is  nothing  in  this. 
After  the  dissolution  of  the  partnership  by  the  death  of 
Abraham  Moog,  a  joint  action  at  law  could  not  be  prosecuted 
against  them.  Bernard,  if  sued  at  all,  must  needs  be  sued 
alone.  It  eannot  make  any  difference  in  principle  that  an- 
other daim  is  joined  in  the  action,  for  which  his  deceased 
partner  is  not  liable:  Code  of  1886,  sees.  2604,  2606,  and 
notes. 

The  defense  relies  on  the  statute  of  limitations  of  six  years. 
Abraham  Moc^  died  February  23,  1884.  According  to  the 
averments  of  the  bill,  Bernard  Moog  qualified  as  his  executor 
March  22, 1884.  This  suit  was  brought  July  9,  1890,  mors 
than  six  years  after  he  so  qualified.  The  suit  being  against 
the  living  survivor,  it  is  contended  that  it  was  barred  under 
seetion  2682  of  the  code.  Such  it  surely  would  be  if  that 
presented  the  whole  merits  of  the  contention:  Bradford  v. 
Softer,  82  Ala.  184;  Brewer  v.  Browne,  68  Ala.  210;  Welk  v. 
Brown,  88  Ala.  161.  But  it  does  not  It  must  be  borne  in 
mind  that  the  rights  of  creditors  to  sue  in  a  case  like  this  are 
precisely  the  right  of  the  survivor,  or  of  the  representative 
ot  the  deceased  copartner,  to  compel  a  settlement  of  the  co- 
partnership accounts  and  assets.  Till  that  right  is  barred 
by  lapse  of  time,  the  right  of  creditors  is  not  barred.  A  suit, 
then,  for  the  purpose  of  settling  the  partnership  account  must 
be  brought  either  by  the  personal  representative  of  the  de- 
ceased partner  against  the  survivor,  or  by  the  survivor 
sgatnst  the  personal  representative  of  the  deceased  partner, 
lostituted  in  either  form,  it  is  necessary  that  Abraham  Moog's 
Mtate  be  represented  by  a  personal  representative.  This, 
tbeo,  brin^  the  oase  within  section  2688  of  the  present  eode, 
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which  provides:  **  The  six  months  during  which  an  exeootor 
ar  administrator  is  exempt  from  suit  after  the  grant  of  lettora 
is  not  to  be  taken  as  any  part  of  the  time  limited  for  the  com- 
mencement of  an  action  against  him."  In  section  2263  it  &s 
provided  that  *^no  suit  must  be  commenced  against  an  execu- 
tor or  administrator  as  such  until  six  months  •  •  •  •  after  the 
grant  of  letters  testamentary,  or  of  administration."  If  Ber- 
nard Moog  were  to  sue,  as  surviving  partneri  to  have  an 
account  and  settlement,  Abraham  Moog's  estate  must  be  repre* 
senied;  and  being  himself  the  qualified  executor,  the  appoint- 
ment of  an  administrator  ad  litem  for  and  in  the  interest  of 
the  estate  would  become  a  necessity.  So,  if  Bernard  Moog 
were  to  sue  as  executor,  the  same  necessity  would  arise  for 
an  administrator  od  litem;  for  Bernard  Moog  could  not  repre- 
sent the  two  antagonistic  interests  which  would  be  presented. 
In  either  form  the  six  months'  exemption  from  suit  must  be 
accorded  to  the  representative  of  Abraham  Moog's  estatOi  and 
this  brings  the  time  less  than  six  years  from  the  death  of 
Abraham  Moog.  The  statute  of  limitations  is  no  bar  to  the 
present  action:  Steele  v.  Steele^  64  Ala.  488;  88  Am.  Rep.  15; 
AUen  V.  EUiott,  67  Ala.  432;  Espy  v.  Comer,  76  Ala.  601. 

The  purpose  of  this  suit  being  to  subject  lands  to  the  pay- 
ment of  a  partnership  liability,  it  would  seem  the  legal  titto 
must  be  brought  before  the  court  According  to  the  aver- 
ments of  the  bill,  the  undivided  half  interest  in  the  land  ia  in 
the  heirs  at  law  of  Abraham  Moog,  unless  his  will  in  favor  of 
B.  Moog  changes  the  rule.  We  make  this  suggestion  withont 
intending  to  decide  anything  in  regard  to  it. 

Reversed  and  remanded. 

FARnrsBSHiY — DsFiMinoir  ov.— A  partnership  ia  a  Tolnntary  oontraol 
cl  two  or  more  persons  for  joining  together  their  moneyt  goods^  labor,  and 
■kill,  or  either  of  them  npon  an  agreement  to  share  the  gain  or  loss  proper* 
tionately  between  them,  having  for  its  objeot  the  advanoement  and  proteo- 
tion  of  fair  and  open  trade:  Howell  ▼.  Harvey,  6  Ark.  270;  39  Am.  Deo.  376^ 
and  note;  Bromley  ▼.  ElUoi,  38  N.  H.  287;  76  Am.  Dee.  182,  and  extended 
note;  Hwme  t.  Pattereon,  53  Ala.  205;  25  Am.  Rep.  607;  Loomb  t.  MarekaH 
12  Conn.  69;  80  Am.  Deo.  596,  and  extended  note.  See  note  to  Wamrly 
NaL  Bank  y.  Ha^l^  30  Am.  St.  Rep.  828,  as  to  what  agreements  do  not  eon* 
stitnte  partnerships.  A  partnership  exists  between  two  or  mora  person^ 
whenever  there  ia  such  a  relation  between  them,  that  eaoh  is  ■•  to  all  the 
others,  in  respeet  to  some  business,  both  principal  and  agent:  Jforym  v. 
Farrtl,  68  Conn.  413;  18  Am.  St.  Rep.  28S;  and  note. 

Parthkbship  —  Imtxrbsts  ih  Firm  Propirtt.  — Partnership  effeeti  ars 
a  fund  to  be  applied  first  to  the  payment  of  the  partnership  debtsi,  and  Um 
Interest  of  a  partner  therein  is  only  his  share  of  the  sorplas  after  tkey  ate 
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JfAlattM  /ml  Cb.  ▼.  WAdtr,  59  Pm.  8t  227;  9S  Am.  Doa  M;  «id 
Mte;  Pan  t.  WkUdkead,  17  Qnfct  603;  94  Am.  Deo.  478,  and  note;  Arnold 
T.  Wtinnigki,  6  Minii.  858;  80  Am.  Dao.  448^  and  note;  Ntaam  r.  NtuK  18 
Oh»  8t.  647;  80  Am.  Dm.  880k  and  note;  S^Oe^ft  t.  JMrmtm,  18  Ohio 
Uli  a  Ai&  Dm.  460^  aad  note;  Dger  t.  ChHt,  6  Met  662;  39  Am.  Dm. 
M^niMtaL  8m  alM  florteiided  Doto  te  Awin T.  ilfUiietm,  7  Am.  8k  Bq^ 
97,  iv  a  dieeoMun  ol  tlia  applieation  of  firm  ■will  to  the  pajmeati  of 
Mil  if  indiTidval  moMbon  el  the  parteenUf^ 
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—  When  one  knowingly  mffen  anolker  fai  kli  piea* 
to  p«iohaM  proper^  to  whioh  he  haa  a  obdm  of  tiUe^  whioh  he 
wiUlnllj  onnwiaU,  he  will  be  deemed  to  have  waived  his  oUim,  and  will 
net  afterwards  be  peradttod  to  assert  it  against  the  pnrohaser.  There- 
tm%  if  the  Tondee  of  land  under  an  ezeontory  contract  diM  befcvs  he 
hss  paid  aajr  cf  the  parohoM  prtee»  and  the  vendor  thereafter  becomes 
his  administrator,  and  having  taken  poesession  of  the  land  and  applied 
to  the  probate  court  for  an  order  to  sell  the  decedent's  lands  for  the 
paymeot  of  his  debts,  allows  the  sale  to  be  oonsammated  without  giving 
the  pnrohascr  any  notice  whatever  of  his  personal  title  or  interest  in 
the  property,  and  thus  indnces  snob  parohaser  to  change  his  poaitioa  to 
his  detriment,  the  vendor  and  his  privies  will  be  estopped  to  assert  any 
shim  to  the  land  against  the  pnrohaser  and  hia  priTies. 

HmOAL  SAI.H  — RiOHTB  Of  PUBGHASIBa.  —  THX  BiTLl  Of  GaTIAT  BlfP« 

SM  appliM  in  its  utmost  vigor  and  strictneis  to  an  administrator's  sale, 
•vutt  to  the  extent  of  covering  tboee  defects  of  title  whioh  an  examin- 
ation of  tibo  reoords  and  other  muniments  of  title  does  not  dJMlose,  and 
thcM  secret  equities  whioh  no' ordinary  diligeuM  oan  detMt 

liVAUDiTr  Of  ADMiinsTRATOB's  Salb,  HOW  CuBXix  — Au  adminlstntoi^s 
sale  which  is  invslid  owing  to  the  abeence  of  Jurisdictions!  allegations 
m  die  petition  for  the  order  of  sale  becomes  binding  on  the  representa- 
HvM  of  the  decedent  if  they  knowingly  receive  and  distribute  among 
the  ereditors  of  his  estate  the  proceeds  of  ths  notes  given  for  the  pur- 
shBM  money. 

AvfiRss  PoBSissiOH  —  liAOim.  — Where  an  administrator  recognises  the 
vslidity  of  a  |>revious  judicial  sale  of  his  decedent's  land  by  filing  the 
given  for  the  purchase  money  as  a  dsim  against  the  purchaser's 
sad  by  the  subsequent  enforcement  of  the  chum,  such  acts  will 
slop  tiie  running  of  the  statute  as  against  an  heir  of  the  purchaser  who 
is  out  of  poesession;  and  if  such  heir  wm  an  infant  at  the  time  of  the 
SHspensiTS  acts,  and  commenced  proceedings  for  the  assertion  of  her 
tights  to  the  land  within  thrM  years  after  attaining  her  majority,  she 
not  be  deanssd  guilty  of  laches  nor  a£Ebcted  by  the  statute  of  lim- 


ABB  Pbotbotitb  Ojtlt,  and  are  to  be  invoked  m  shield^  and  not 
M  cffsnsive  weapooa.  Their  operation  should,  in  all  cases,  be  limited 
to  earing  harmloBS  or  making  whole  the  person  in  whoM  favor  they 
aad  thej  should  never  be  made  the  instruments  of  gain  or  prefix 
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/.  B.  M(Hn§  amd  &  0.  BridtM^  for  tho  appellant, 

B,  W.  PtfUiii,  CwfftT  ami  Ccap&r^  Boulhae  and  Nathamt  mnd 
Jaekton  and  SawUUe^  for  the  respondent. 

McGlbllah,  J.  It  is  sought  by  the  bill  in  this  ease  to  do- 
olare  and  enforce  a  trust  against  the  respondents  in  respeot 
of  an  one- third  undivided  interest  in  ascertain  quarter-sectioii 
of  land,  to  which  they  have  the  legal  title,  and  of  which  they 
have  been  in  possession,  actually  or  by  privity,  since  187QL 
Complainant's  theory  is,  that  she  has  a  perfect  equity  in  and 
to  that  interest;  that  the  respondents  hold  the  legal  title  io 
trust  for  her,  and  should  be  decreed  to  execute  that  trust  by 
vesting  title  in  her,  and  held  to  account  for  rents  and  profits 
accruing  pending  the  existence  of  the  trust  The  facts  are 
complicated,  but  the  evidence  which  goes  to  establish  them 
is  substantially  free  from  conflict  We  encounter  no  difiScolty 
in  finding  them  to  be  as  follows,  as  Car  as  material:  — 

William  H.  Price  became  seised  and  possessed  of  the  land 
in  fee-simple  absolute  about  the  year  1853,  and  continued  in 
its  occupancy  for  four  or  five  years.  In  1857,  or  1858,  he  sold 
the  land  by  executory  contract  to  Isaao  H.  Walker,  and  put 
the  purchaser  in  possession.  Early  in  1860  Walker  died, 
without  having  paid  the  purchase  money  to  Price,  and  with- 
out  having  received  a  conveyance  of  the  land.  Price  became 
Walker's  administrator,  and  in  that  capacity  took  possession 
of  the  tract  in  controversy,  together  with  other  lands  held  by 
the  intestate;  and  applied  to  the  probate  court  for  an  order 
to  sell  all  these  lands  for  the  payment  of  decedent's  debts. 
An  order  of  sale  was  made,  and  acting  under  it  Price  sold, 
on  December  17,  1860,  all  of  said  lands  as  the  property  of 
the  intestate.  At  this  sale  Thomas  B.  Winston  became  the 
purchaser  of  the  quarter  section  in  question.  In  accord- 
ance with  the  terms  of  the  sale,  the  purchaser,  executed  his 
several  notes  with  sureties  for  the  purchase  money,  and  Prioe 
executed  to  him  a  bond  for  title,  binding  himself  as  such  ad* 
ministrator  to  convey  all  the  right,  title,  and  interest  of  the 
intestate  upon  payment  of  the  purchase-money  notes.  Wins- 
ton was  let  into  possession  immediately,  and  rented  the  land 
for  the  year  1861  to  John  A.  Steele,  who  was  a  surety  on  the 
notes  given  by  Winston  to  Price  as  Walker's  administrator. 
At  the  close  of  1861  Steele  and  Winston  had  a  parol  under- 
standing and  agreement,  by  the  terms  of  which  the  former 
was  to  take  the  land  off  Winston's  hands,  and  assume  and  pay 
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Um  porohase-money  notes  as  they  matared.  Under  this  agree- 
meoii  Steele  continaed  in  possesBion  and  cultivation  of  the 
land  as  the  owner  of  it  until  1870,  bat  paid  nothing  on  the 
notes.  Meantime  Price  died  in  1865,  without  asserting  any 
indiTidual  claim  or  title  to  the'  land,  and  without  taking  any 
steps  as  Walker's  administrator  to  collect  the  notes  of  Wins* 
too.  On  December  18,  1865,  Theophilus  A.  Jones  qualified 
as  administrator  of  Price's  estate,  and  soon  afterwards  re* 
ported  and  had  the  estate  declared  insolvent;  but  it  does  not 
appear  that  he  advanced  any  claim  to  this  land  prior  to  1870. 
Winston  died  in  1869;  and  in  1870,  Steele  delivered  the  pos- 
session of  the  land  to  Jones  as  Price's  administrator,  by  whom 
it  was  sold  as  aBsets  of  Price's  estate,  under  probate  order  on 
April  24,  1872,  to  Clark  T.  Barton,  the  sale  being  regularly 
reported  and  confirmed,  and  conveyance  executed  to  the  pur- 
chaser as  ordered  by  the  court  The  respondents,  Mary  K. 
Cooper,  Minerva  Winston,  and  Calvin  O.  Jackson,  hold  by 
me^ne  conveyance  from  said  Barton. 

After  Price's  death,  one  Weatherford  became  the  adminis* 
trator  de  bonis  non  of  the  estate  of  Isaac  Walker.     Weather- 
ford  having  died,  this  administration  was  committed  to  Abner 
W.  Ligon,  general  administrator  for  the  county  of  Frank* 
lin,  on  January  2S,  1869.    It  does  not  appear  that  either 
Weatherford  or  Ligon  ever  made  any  efforts  to  realrze  on  the 
Winston    notes,  by  proceedings  against  the  makers  thereof 
personally,  or  against  the  land,  until  1872;    then  Ligon,  aa 
administrator  of  Walker,  filed  a  statement  of  the  notes  as  a 
claim  against  the  estate  of  Thomas  B.  Winston.    Lewis  B. 
Thornton,  having  qualified  as  administrator  de  bonis  non  of 
Winston's  estate,  reported  the  same  insolvent^  and  a  decree 
passed  so  declaring.    The  claim  by  Ligon  was  filed  while  the 
estate  of  Winston  was  being  administered  under  this  decree 
as  insolvent,  and   pending  this  state  of  things,  Ligon  ob- 
tained an  order  to  sell  the  Winston  notes,  along  with  other 
claims  belonging  to  Walker's  estate.     At  a  sale  under  this 
order,  James  E.  Moore  bought  these  notes  at  the  price  of  fifty 
dollars,  which  was  distributed  to  the  creditors  of  Walker's  es- 
tate, and  was  let  into  the  representation  of  the  claim  based 
upon  them  against  Winston's  estate.    This  claim  was  con* 
tested  by  Winston's  administrator,  but  whether  meritoriously 
or  not  we  are  not  advised,  as  the  objection  was  held  not  to 
have  been  seasonably  made,  and  the  estate  was,  upon  that 
pound,  adjudged  to  be  liable  for  it:  Thornton  v.  Moore^  61  Ala. 
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347;  and  the  administrator  compromised  it  with  Moore  by 
paying  eleven  hundred  dollars  therefor.  It  appears  further^ 
that  no  cognizance  was  had  of  the  land,  or  the  interest  of 
Winston  in  it,  in  the  administration  of  his  estate;  it  was  not 
administered.  The  estate,  though  declared  insolvent,  was  not 
60  in  fact;  or  rather,  by  compromises  and  the  like,  effected 
by  Thornton  with  creditors,  their  demands  were  satisfied,  and 
a  considerable  sum  remained  which  was  distributed  to  the 
intestate's  children.  The  present  complainant  is  one  of  these 
children.  There  are  two  others,  who  do  not  join  in  this  bill. 
The  complainant  was  born  in  March,  1864,  and  filed  this  bill 
September  10,  1887,  within  three  years  after  attaining  her 
majority. 

Whether  or  not  Price  and  his  privies  are  estopped  to  assert 
his  legal  title  against  Winston  and  those  claiming  under  him 
and,  among  the  rest,  the  present  complainant,  is  a  prominent 
if  not  indeed  a  vital  question  in  the  case.    The  facts  specially 
bearing  upon  this  inquiry  which  have  not  before  been  adverted 
to  are  the  following:  In  his  petition  to  the  probate  court  for 
an  order  to  sell  this  along  with  other  land  as  the  adminis- 
trator of  Walker,  Price  alleged  that  his  intestate  died  **  seised 
and  possessed  "  of  all  the  lands  sought  to  be  sold,  and  thib 
averment  is  not  in  any  maimer  qualified  by  the  statement  of 
any  other  fact  or  circumstance  in  limitation  of  Walker's  own- 
ership.    There  is  no  intimation  that  Price  himself  and   in 
individual  capacity  held  the  legal  title,  naked  or  otherwise, 
or  any  beneficial  interest  in  the  land,  or  any  lien  for  the 
unpaid  purchase  money.    The  order  of  sale  wiiich  passed  in 
response  to  this  petition  is  likewise  without  intimation  that 
any  less  estate  than  an  unencumbered  fee  in  the  land  was  to 
be  sold.    The  sale  under  this  order  was  made  by  Price  in 
person.    It  is  not  pretended  for  respondents  that  at  the  time 
and  place  of  the  sale,  or  at  any  other  time  and  place.  Price 
advanced,  asserted,  or  made  known  in  any  manner  to  those 
present  at  the  sale,  or  to  Thomas  E.  Winston,  who  then  pur- 
chased  the  land,  that  he.  Price,  had  the  legal  title  to  the  land 
and  a  lien  upon  it  for  the  purchase  money  due  from  Walker 
to  him,  or  either,  or  that  any  other  or  less  estate  than  the  un« 
encumbered  fee  was  in  the  estate  of  his  intestate,  or  intended 
to  be  passed  by  the  sale  he  was  then  making.    To  the  oon« 
trary,  this  record  cannot  be  read  without  enforcing  the  con- 
elusion  that  he  gave  no  notice  whatever  of  his  personal  title 
or  interest  or  claim  in  and  to  the  property.    Persons  present 
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tft  tbe  sale  testify  that  the  land  was  sold  hj  Price  as  the  prop- 
erty of  Walker's  estate.     The  bond  for  title,  which  he  executed 
in  his  representative  capacity  to  Winston,  recites  that  the  land 
was  sold  as  Walker's,  and  evidences  an  undertaking  to  convey 
die  title  thereto  as  fully  as  it  was  vested  in  the  obligor  as 
Walker's  administrator;  and  all  this  may  be  looked  to,  not 
indeed  as  importing  an  estoppel  by  the  bond,  but  as  admis* 
tioos  of  Price  against  interest  going  to  negative  any  reserva- 
tion Of  notice  of  his  personal  interest  at  the  sale  to  Winston« 
And  beyond  all  this,  the  uncontroverted   evidence  is  that 
Winston  purcfaased  the  land  at  its  full  market  value,  bidding 
therefor  $15i.02  per  acre,  amounting  to  $2,403  for  tbe  one  hun- 
dred and  sixty  acres,  and  executed  his  notes  for  that  sum. 
Moreover,  the  report  of  the  sale  imports  no  intimation  that 
any  less  than  an  unencumbered  fee  in  the  land  was  sold.    On 
these  facts,  that  Price  alleged  the  seisin  and  possession  of  his 
intestate  of  the  land,  and  asked  an  order  to  sell,  thereby  im* 
porting  a  purpose  to  sell  an  estate  in  fee:  MeKenzie  v.  Bald' 
ridps,  49  Ala.  564;  that  there  is  nothing  in  the  petition,  or  the 
order  of  sale,  or  report  of  sale,  or  bond  for  title,  or  the  notes 
accepted  by  Price  in  any  degree  indicating  that  less  than  the 
fee  was  intended  to  be  or  was  in  fact  sold;  that  on  the  con- 
trary, the  manifest  implication  from  each  and  all  of  these 
papers  is  that  Walker's  estate  was  in  the  unencumbered  own- 
ership of  the  land;  that  those  present  at  the  sale,  and  who 
testify  in  this  case,  in  no  wise  suggest  that  any  notice  was 
given  by  Price  of  any  individual  interest  or  claim  on  his  part; 
and  that  the  land  fetched  its  full  market  value,  more,  indeed 
per  acre  than  the  other  lands  of  the  estate  lying  adjacent  to 
it,  as  appears  from  tbe  report  of  sale, — we  cannot,  without  the 
greatest  riolence  to  the  probative  force  of  evidence,  reach  any 
other  conclusion  than  that  Price,  selling  the  land  in  person  as 
Walker's  administrator,  gave  no  notice  or  intimation  whatever 
ef  his  individual  rights  in  respect  of  it;  but  conscious  as  he 
must  have  been  that  the  purchaser  was  acting  upon  the  as- 
sumption and  in  tbe  belief  that  he  was  getting  the  land  free 
from  all  encumbrance  and  claim  of  adverse  title,  allowed  him 
to  proceed  upon  that  assumption  and  in  that  belief  to  a  change 
of  his  position,  to  his  detriment,  in  taking  upon  himself  a 
pecuniary  liability  evidenced  by  the  notes,  which  doubtless 
could  have  been  enforced  at  the  time,  and  which  were  subse- 
quently enforced  against  his  estate.    These  facts  involve  every 
element  of  an  estoppel  in  pai$  upon  Price,  conceding  that  he 
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had  the  legal  title,  or  a  lien  for  unpaid  purchase  money,  or 
both,  to  and  on  the  land  when  he  sold  it  as  Walker's  admin* 
istrator,  to  subsequently  assert  that  title  or  enforce  his  lion 
against  the  purchaser  at  the  sale.    If  he  had  the  title  and 
lien,  or  either,  he  must  have  known  it.    He  must  be  holden 
to  have  known  that  Winston  bought  in  the  belief  of  the  non- 
existence of  any  such  adverse  claim  or  right  in  him  or  in  any- 
body else.    It  cannot  be  supposed  that  any  sane  man  would 
pay  the  full  value  of  property,  not  for  the  property,  but  for 
the  privilege  of  paying  its  full  value  over  again  to  its  real 
owner,  and  thus  acquiring  it  from  the  latter.    Price  not  only 
stood  by,  in  a  sense,  and  saw  Winston  buy  his  land  from  an- 
other, believing  that  other  to  be  its  owner,  and  said  nothing, 
but  he  represented  that  other  in  the  transaction,  and  as  his 
agent,  in  legal  contemplation,  participated  in  the  sale  of  his 
own  property  to  Winston,  knowing  that  Winston's  purchase 
was  influenced  by  the  belief,  which  Price  knew  to  be  ill- 
founded,  that  the  property  belonged  to  the  principal.  Walker's 
estate,  and  not  to  the  agent.  Price;  and  he  said  never  a  word 
of  warning  to  the  purchaser,  but  consciously,  and  hence  inten«> 
tionally  and  willfully  as  the  law  looks  upon  his  conduct,  per- 
mitted Winston  to  buy  and  pay  for,  in  the  sense  of  becoming 
legally  liable  for  the  purchase  money,  that  which  he  professed 
to  sell  as  administrator,  but  which  he  knew  he  did  not  own  as 
administrator,  and  could  not  sell.    In  all  reason,  and  by  all 
the  authorities,  it  was  Price's  moral  and  legal  duty  to  speak 
and  to  give  notice  of  his  claim  and  rights  in  the  premises; 
and  *'his  silence,  when  in  good  conscience  he  ought  to  speak, 
shall  close  his  mouth  when  he  would  speak.''    Having  been 
silent  when  every  consideration  of  moral  and  legal  obligation 
was  upon  him  to  apprise  the  purchaser,  acting  on  the  assump- 
tion, known  to  Price,  of  the  non-existence  of  the  facts  which 
Price  could  and  should  have  disclosed  to  him,  having  changed 
his  legal  status  to  his  detriment  in  consequence  of  Price's  fail- 
ure to  discharge  this  duty,  the  law  holds  the  latter  estopped 
now  to  say  that  the  real  facts  were  other  than  he  wrongfully 
allowed  the  purchaser  to  believe  them  to  be  at  the  time  of  the 
sale,  on  the  familiar  doctrine  ^  that  where  one  knowingly  suf* 
fers  another,  in  his  presence,  to  purchase  property  to  which  he 
has  a  claim  or  title,  which  he  willfully  conceals,  he  will  be 
deemed  under  such  circumstances  to  have  waived  his  claim, 
and  will  not  afterwards  be  permitted  to  assert  it  against  the 
purchaser":  Herman  on  Estoppel  and  Res  Adjudicata,  1064 
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•i  Mq.;  Bigelow  on  Estoppel,  476  et  seq.;  Dewif  r.  FMd^ 
4  MdL  881;  38  Am.  Dec.  876;  StephetiM  t.  Baird,  9  Cow. 
174;  FawiU  t.  RoberU,  50  N.  Y.  222;  GreeM  t.  Smith,  67  Vt 
JB;  Fielding  t.  Du  Bo9e,  63  Tex.  681;  WeUs  v.  ««rw,  27 
H.  K  603;  Fu^bburi^  elc  fi.  £.  Co.  y.  BagsdaU,  64  Miss.  200; 
Mmney  r.  RieketU,  62  Miss.  209;  CopOand  y.  Copeland,  28  He. 
626;  iZoby  y.  IFiUtanis,  78  Mo.  810;  EMU  y.  NobU,  86  Iowa, 
618;  VbiddZ  y.  Fan  Ibmmlo^,  1  Johns.  Ch.  844;  Heard  y. 
iTofl,  16  Pick.  467;  Diekersan  y.  Colgrove,  100  U.  8.  678;  Pick- 
md  y.  Sears,  6  Ad.  &  B.  469;  Markham  y.  (yConnor,  62  Oa. 
183;  21  Am.  Rep.  249;  />rai0  y.  Qlaver,  80  Ala.  882;  Bum$  y. 
7a3^,  28  Ala.  255;  WiUiameon  y.  £om,  88  Ala.  609;  David 
y.  Shepard,  40  Ala.  587;  Leinkauff  y.  Hunter,  76  Ala.  194. 

The  estoppel  thus  on  Price  is  equally  efBcaoious  in  its  oper^ 
ation  upon  all  who  claim  nnder  or  throagh  him.  They,  too, 
wOI  not  be  heard  to  say,  as  against  Winston  or  his  priyies, 
that  Price,  at  the  time  of  his  sale  as  Walker's  administrator, 
had  any  claim  or  title  to  the  land  in  his  indiyidual  capacity: 
Wood  y.  Sesly,  82  N.  Y.  106;  Parker  y.  Crittenden,  87  Conn. 
148;  InUmational  Bank  y.  Bowen,  80  DL  641;  Kinnear  y. 
Maekey,  85  Dl.  96;  Drake  y.  Glover,  SO  Ala.  888;  Kennedy  y. 
Bmm,  61  Ala.  296;  Hendricks  y.  KeUy,  64  Ala.  888;  Ibylor 
y.  AgrieuUwral  ste.  Ae^n,  68  Ala.  229;  Wortham  y.  Gwiey^  75 
Ala.  856. 

And  this  principle  has  been  carried,  in  the  decisions  of  this 
eeart,  to  the  extent  of  giying  effect  to  the  estoppel  eyen  upon 
kema  fide  purchasers  for  yalue  and  without  notice  of  the  facts 
operating  the  estoppel  upon  their  grantor.  The  one  &ct  that 
they  are  priyies  of  him  who  is  estopped,  and  in  respect  of  the 
flitate  upon  which  the  estoppel  operates,  is,  according  to  these 
cases,  quite  sufficient  to  estop  them  bIbo,  notwithstanding 
their  good  faith,  want  of  notice,  and  payment  of  a  yalnable 
eonsideration:  MeOravey  y.  Remmm,  19  Ala.  430;  64  Am.  Deo. 
194;  Adler  y.  Kn,  80  Ala.  864. 

This  doctrine,  howeyer,  does  not  appear  to  be  fully  sup- 
ported by  the  weight  of  authority,  and  its  soundness  being 
questioned  by  some  members  of  the  court  as  now  constituted, 
our  conclusion  that  the  respondents  are  bound  by  the  estoppel 
which  rested  on  Price  will  be  rested  upon  another  considera- 
tioD.  They  are  purchasers,  it  is  true,  in  good  faith,  without 
actual  notice  and  for  yalue.  They  are  also,  howeyer,  pur- 
chasers at  a  judicial  sale,  the  sale  made  by  Price's  adminis- 
trator to  Barton  in  1872  under  an  order  of  the  probate  court. 
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To  lacli  0aIeB  the  rule  of  caveat  empiar  applies  in  its  ntmosk 
▼igor  and  strictness.  The  court  orders  the  sale,  in  such  caaec, 
only  of  such  interest  and  estate  and  rights  in  the  premises  aa 
he  had  and  could  have  asserted;  no  more,  no  less.  The  pnr* 
chaser  succeeds  to  his  rights  and  attitude  in  respect  of  th^ 
property  sold,  ^^  takes  his  shoes,^  stands  in  his  place,  acquires 
his  interest  as  the  same  existed  in  his  hands,  subject  to  all 
infirmities  of  title  then  attaching  to  the  estate,  and  to  all 
equities,  known  or  secret,  which  operated  a  limitation  upon 
the  nominal  or  apparent  estate  of  the  intestate  in  his  lifetime. 
The  purchaser  buys  at  his  peril;  he  takes  upon  himself  the 
risks  of  any  outstanding  rights  that  could  hare  been  asserted 
against  the  decedent;  and  if  by  reason  of  the  existence  of 
such  rights,  whether  known  or  not,  or  discoverable  or  not,  he 
takes  nothing  by  his  purchase,  he  cannot  complain:  Perkint 
T.  Winters,  7  Ala.  855;  Bums  t.  HamilUm,  83  Ala.  210;  70 
Am.  Dec.  570;  Bland  v.  Bowie^  53  Ala.  152;  Fare  v.  McKensie^ 
58  Ala.  115;  Lovelace  v.  Webb,  62  Ala.  271. 

There  are  some  expressions  to  be  found  in  opinions  handed 
down  here  indicative  of  a  doubt  in  the  minds  of  the  writers 
as  to  **  whether  the  rule  of  caveat  emptor,  which  applies  to 
judicial  sales,  will  go  further  than  to  cover  those  defects  which 
may  be  disclosed  by  an  examination  of  the  chain  of  title;  or 
at  least  whether  it  would  cover  such  secret  equities  as  no  o(^« 
dinary  diligence  could  discover '':  Wileon  v.  HoU,  83  Ala.  689; 
8  Am.  St  Rep.  768.  We  do  not  share  in  this  doubt  To  give 
that  limitation  to  the  doctrine  of  eave<U  emptor  would  be  to 
emasculate  it  altogether.  To  hold  that  the  purchaser  at  an 
administrator's  sale  made  under  an  order  of  the  court  of  pro» 
bate  need  only  look  out  for  defects  disclosed  by  the  proceeding 
in  which  the  order  is  entered,  and  by  the  muniments  of  the 
intestate's  chain  of  title,  would  be  to  put  such  purchaser  upon 
the  footing  of  a  vendee  from  an  individual,  and  to  strip  the 
fact  that  he  buys  at  a  judicial  sale  of  all  significance  what- 
ever;, thus  destroying  the  doctrine  that  he  buys  at  his  peril, 
and  takes,  not  the  estate  the  record  and  paper  munimente 
indicate  the  intestate  held,  as  would  a  vendee  at  private  sale, 
but  the  interest  only  which  was  so  held  in  point  of  extraneous 
fact  We  can  not  subscribe  to  the  limitation  suggested,  but 
on  the  contrary  adhere  to  the  broad  doctrine  announced  in 
the  authorities  cited  that  the  purchaser  at  such  sale  gets  only 
such  right,  interest,  or  estate  as  resided  in  the  intestate,  the 
apparent  title  being  qualified  and  limited  by  every  fact  w  eir- 
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cumsUnoe,  whether  in  pai$  or  of  record,  which  would  have 
constitaiad  an  ontstanding  eqaity  against  the  decedent  in  bis 
lifetime,  and  applying  this  principle  to  the  case  at  bar,  we 
hold  that  Barton  and  thoee  holding  under  him  are  estopped 
in  like  manner,  and  to  the  same  extent,  that  Price  would  now 
bt  were  he  yet  living. 

We  have  not  been  inattentive  to  the  argument  for  appellees 
igtinst  an  estoppel  upon  Price  and  his  privies,  which  proceeds 
oo  the  theory  that  the  estoppel  is  sought  to.  be  based  on  the 
acti  of  Price  as  Walker's  administrator.  The  theory  is  at 
bolt  in  that  it  is  Price's  conduct  as  an  individual  that  is 
relied  on  to  estop  him.  His  averment  that  Walker  was 
''seised  and  possessed  *'  of  the  land,  his  report  of  the  sale,  the 
tttle  bond  executed  by  him  as  administrator,  and  his  accept* 
soce,  as  snoh  administratory  of  Winston's  notes  —  all  repre* 
tentative  acts  —  have  been  referred  to  in  the  course  of  this 
epiniony  not  as  going  to  raise  up  an  estoppel  upon  him  in  that 
eapaoity,  or  upon  Walker's  estate,  but  as  evidence  going  to 
prove  that  in  that  capacity  he  sold  the  land  as  belonging 
•beolutely  to  Walker's  estate,  without  giving  notice  of  any 
iadlridaal  claim  of  his  own  to  it  —  to  show  his  silence  when 
tbe  duty  of  speech  as  an  individual  was  upon  him,  as  a  predi- 
cate for  the  application  of  that  principle  of  law  which  closes 
Us  mouth,  and  the  mouths  of  those  claiming  under  him,  when 
tbey  would  now  speak;  and  to  hold  them  to  the  aspect  of 
things  whioh  be  then  wrongfully  allowed  to  be  presented  to 
Winston,  inducing  prejudicial  action  on  the  part  of  the  latter. 

It  may  bo  conceded  that  the  sale  to  Winston  was  originally 

inoperative  to  pass  the  interest  of  Walker's  estate,  because  of 

the  absence  of  jurisdictional  allegations  from  the  petition  tptt 

the  order  to  sell,  and  hence  that  neither  Price,  as  Walker's 

administrator,  nor  any  successor  to  him  in  that  office,  nor  the 

heirs  of  Walker,  would  be  estopped  to  question  its  validity,  or 

to  deny  the  claims  of  Winston  and  his  privies  under  it.    AU 

that  may  be  conceded  without  in  any  degree  affecting  the 

rights  of  the  present  complainant  as  against  those  of  the  re* 

•pendents  who  claim  under  Price.    They  assert  no  right  under 

Walker'e  administrators  or  heirs,  and  their  position  is  essen- 

ttally  in  denial  and  repudiation  of  all  rights  in  Walker's 

astate.    Their  position  is  that  they  have  succeeded  to  the 

right  and  title  which  Price  had,  as  they  claim,  as  well  after 

aa  befine  the  administrator's  sale,  and  which  were  not  affected 

hf  tbai  sale  beeauss  they  say  it  was  Walker's  interest  aloosb 
▲a  Sa  BsK«  vob  XXTTR— a 


114  Ltndsat  v.  GoopiB.  [Alabama^ 

and  not  Price's  at  all,  which  waa  sold,  and  the  only  interaat 
Walker  had,  they  oontend,  was  the  naked  privilege  of  paying 
tat  the  land,  and  by  payment  aoqoiring  title  to  it  Th^ 
hate  no  right  to  attack  the  sale  by  Walker's  administrator 
beoanse  no  interest  they  now  asserti  or  haTS  ever  asserted, 
was  involved  in  that  salci  or  passed  by  it  Whether  the  sale 
was  valid  or  invalid  cannot  concern  them.  Price  originally 
could  have  attacked  it,  but  only  as  the  representative  of 
Walker.  Price's  successor  in  that  administration  could,  at 
one  time,  have  drawn  it  in  question,  but  only  in  the  intereet 
of  Walker's  estate.  Walker's  heirs,  had  the  estate  been  ad- 
ministered as  a  solvent  one,  might  likewise  have  had  its  in- 
validity declared.  So,  too,  it  may  be  that  Winston  could  have 
repudiated  it;  but  no  assault  has  ever  been  made  upon  it 
from  any  of  these  sources.  On  the  contrary  it  has  all  along 
been  treated  by  every  party  having  the  right  to  avoid  it  as  a 
a  valid  sale.  So  far  as  strangers  are  concernedi  it  has  been  a 
valid  sale  from  the  first,  and  parties  to  it  have  been,  and  are 
BOW  forever,  estopped  to  question  its  validity  —  the  representa- 
tives of  Walker  by  the  sale  of  Winston's  notes  and  distribution 
of  the  proceeds  to  creditors  of  Walker's  estate,  and  Winston's 
estate  and  his  privies  by  the  payment  of  those  notes;  and 
moreover  no  representative  of  or  person  interested  in  Walker's 
estate  has  ever  contested,  or  is  now  contesting,  the  right  sought 
to  be  effectuated  by  this  bill.  The  sale  must  now  be  oonsid* 
ered  as  valid,  and  as  having  been  so  all  the  time.  By  it,  and 
its  consummation  in  the  payment  and  receipt  of  the  purchase 
money,  and  its  distribution  to  and  retention  for  years  by 
Walker's  creditors,  all  the  parties  thereto  are  cut  off  from 
now  objecting  to  its  validity.  By  the  conduct  of  Price  as  an 
individual,  at  this  sale  made  by  him  as  Walker's  administra- 
tor, he  and  his  privies  are  estopped  to  set  up  any  individual 
right  or  claim  he  then  had  as  against  the  present  complainant 
The  case  is  not  like  that  of  Owen  v.  Slatter^  26  Ala.  547,  62 
Am.  Dec.  746.  The  interest  which  the  administratrix  in  that 
ease  had  as  an  individual,  in  the  land  which  she  sold  in  her 
representative  capacity,  was  an  interest  conferred  by  law,  the 
right  of  dower,  and  attaching  to  all  the  lands  of  an  intestate. 
The  presumption  is  that  all  men  have  knowledge  of  this  in- 
terest, as  all  men  are  presumed  to  know  the  law.  The  Ofun- 
ion  proceeds  on  this  theory,  and  can  be  supported  upon  ne 
Other.  The  court,  among  other  things,  said:  '*If  the  pni^ 
blindly  bids  off  the  land,  without  inquiring  whether 
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the  widow  had  rellnqaished  her  doweri  or  oonsented  to  a  sale 
af  i%  electing  to  take  a  share  of  the  proceeds  in  lieu  thereof 
it  ii  hie  folly,  and  he  has  no  one  to  blame  but  himself." 

Ooroonclasion  that  Price  incurred  an  estoppel  on  the  asser* 
tioo  of  his  indmdual  rights  in  the  land,  and  our  Tiews  as  to 
die  effect  of  this  estoppel  upon  the  present  holders  of  his 
title,  dispose  of  the  defense  advanced  on  the  idea  that  the  re* 
•pendents,  who  are  now  in  possession  claiming  under  Price, 
are  entitled  to  protection  as  bona  fide  purchasers  for  yalue, 
idvecsely  to  them;  and  leaves  for  consideration  the  defense 
ef  laohes  on  the  part  of  complainanti  and  consequent  staleness 
of  the  demand  now  asserted  by  the  bill. 

This  defense  is  to  be  considered  from  two  points  of  view — 
as  respects  the  representatives  and  heirs  of  Walker's  estate, 
sod  with  reference  to  the  purchasers  from  Price's  estate.  It 
may  be  conceded  that,  had  twenty  years  elapsed  from  the 
last  recognition  on  the  part  of  Walker's  representatives  and 
heirs  of  the  sale  to  Winston,  the  latter's  heirs,  though  infants 
during  the  whole  of  that  period,  could  not  demand  a  specific 
enforcement  of  the  contract  of  sale.  But,  even  passing  over 
the  fact  that  possession  under  that  sale  was  held  on  the  part 
of  or  in  behalf  of  Winston,  down  to  the  year  1870,  or  to  within 
seventeen  years  of  the  filing  of  the  bill,  the  sale  was  recog* 
aiied  in  the  most  unequivocal  manner  by  Walker's  adminis- 
trator as  late  as  the  year  1872,  by  filing  the  purchase*money 
notes  as  a  claim  against  Winston's  estate,  by  subsequently 
aelling  those  notes  as  assets  of  Walker's  estate,  and  by  the  en- 
fi)rcement  of  that  claim,  through  the  purchaser  at  said  sale, 
against  Winston's  estate.  Upon  these  u neon tro verted  facts, 
there  can  be  no  room  to  say  that  the  doctrine  of  prescription 
may  be  invoked  by  Walker's  estate,  to  defeat  the  right  now 
asserted  by  the  complainant.  The  fact  is  that  that  right  did 
not  accrue  to  the  complainant  until  the  payment  of  the  notes, 
which  was  less  than  ten  years  before  the  institution  of  this 
iQit,  and  during  the  greater  part  of  this  period  she  was  an  in- 
fant It  is  true  that  Winston  in  his  lifetime,  and  his  privies 
at  any  time  after  his  death,  might  have  paid  ofi"  the  notes, 
and  demanded  a  conveyance  from  Walker's  estate;  or  that, 
had  a  tender  been  declined,  a  bill  might  have  been  filed,  offer* 
ing  to  pay  the  notes,  and  praying  a  specific  performance  of 
the  contract  made  with  Price  as  Walker's  administrator,  as 
evidenced  by  the  latter's  bond  for  title;  but  no  laches  can  be 
imputed  to  Winston,  or  those  claiming  under  him,  in  failing 


116  Lindsay  v.  Cooper.  [Alabama^ 

io  to  do,  BO  long  as  the  contract  was  treated  hj  Walker's 
representatives  as  a  subsisting  one,  even  to  the  extent  of  its 
actual  enforcement  against  Winston's  estate. 

Mrs.  Lindsay  can  not  therefore  be  said  to  have  lost  anj 
right  against  Walker's  estate,  by  negligent  delay  in  asserting 
it.     Has  she  been  guilty  of  laches  which  will  defeat  her  olaim 
against  those  now  holding  under  Price  individually?    On  con- 
siderations already  adverted  to,  the  rights  of  these  parties  can 
not  be  helped  out  by  any  reference  to  the  title  or  interest  of 
Price  in  the  land  prior  to  the  sale  to  Winston.    Whatever 
rights  they  have  are  such  only  as  have  accrued  to  them   hj 
their  own  dealings  with  and  attitude  toward  the  land  since 
Price's  death.     What  are  these?  The  first  transaction  on  their 
part,  or  which  can  be  said  to  have  taken  place  in  their  behalf, 
respecting  the  land,  was  in  1870.    Till  then  they  bear  the  re- 
lation of  strangers  to  the  subject-matter  of  controversy.     At 
that  time,  Steele  surrendered  the  possession  of  the  land  to 
Jones,  as  Price's  administrator.    It  cannot  be  successfully 
contended  that  this  act  of  Steele  had  any  other  effect  than  to 
put  Price's  estate  in  the  actual  possession  of  the  premises. 
There  is  no  ground  for  any  insistance  that  under  his  parol 
agreement  with  Winston,  assuming  its  validity  and  binding 
eflScacy  upon  Winston  and  his  heirs,  Steele  had  any  authority 
to  surrender  the  land  to  Walker's  estate  even,  without  saying 
Winston  harmless  on  the  purchase-money  notes,  and  mani- 
festly that  arrangement  never  contemplated  or  authorised 
Steele  to  deliver  possession  to  Price's  administrator,  or  any 
other  stranger,  leaving  the  purchase-money  notes  to  be  paid 
by  Winston's  to  Walker's  estate.    This  surrender  by  Steele, 
therefore,  stands  for  no  more  in  this  case  than  had  Price's  ad- 
ministrator casually,  and  without  license  of  anybody,  taken 
possession  of  the  land  in  1870.     In  the  aspect  of  the  ease 
most  favorable  to  these  respondents  in  this  connection,  tbe 
utmost  that  can  be  affirmed  in  this  behalf  is  that  since  1870 
they  have  had  actual  adverse  posssesion,  claiming  in  good 
faith  against  all  the  world;    and  it  is  admitted  that,  had 
complainant  been  iui  juris  during  the  period  of  this  adverse 
possession,  her  rights  would  be  foreclosed  by  the  ripening  of 
the  adverse  holding  into  a  perfect  title;  but,  on  the  other 
hand,  it  needs  no  argument  or  authority  to  demonstrate  that, 
as  she  was  an  infant  at  the  inception  of  this  possession,  and 
afterwards  until  within  three  years  of  bill  filed,  no  title  ae- 
orued  Io  the  respondents  from  it  as  against  hsr:  Code  sees. 
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SnSi  2624;  and  that,  as  the  whole  period  of  stich  possesfllon 
«p  te  the  filing  of  the  bill  was  less  than  twenty  years,  the 
doetrine  of  preecription  has  no  application. 

The  complainant  is,  of  coarse,  entitled  to  the  relief  prayed 
ftgainst  Walker's  heirs.  The  purchase  money  having  been  in 
the  manner  detailed  paid  to  the  administrator  of  his  estate, 
sod  distributed  to  his  creditors,  Mrs.  Lindsay  has  a  right  to 
demand  a  conyeyance  to  her  of  whatever  interest  his  estate 
had  in  the  undivided  third  part  of  the  land  which  has  de- 
scended to  her,  regardless  of  the  original  invalidity  of  the  sale 
to  her  ancestor. 

The  effect  of  the  estoppel  on  Price  individually  was  not  to 
pass  the  title  out  of  him  into  Winston;  and  that  title  having 
passed  into  the  repondents  now  in  possession,  the  operation 
ef  the  estoppel  on  them  has  not  been  to  divest  the  legal  title 
out  of  them  and  to  vest  it  in  Winston's  heirs,  but  only  to  pre> 
vent  an  assertion  of  it  by  them  against  the  complainant,  who 
ii  entitled  moreover  to  whatever  rights  would  have  been  hers 
had  Price  in  fact  had  no  title  to  or  claim  upon  the  land  as  he 
led  her  ancestor  to  believe:  Bigelow  on  Estoppel,  461;  Grisder 
v.  P<n9en,  81  N.  Y.  67;  37  Am.  Rep.  475;  FaU  River  Nat.  Bank 
T.  Btiffinton^  97  Mass.  498;  and  upon  this  principle,  primarily, 
she  has  a  right  to  claim  the  conveyance  of  the  legal  title  to  a 
ODe-third  undivided  interest  by  those  respondents  in  whom  it 
!s  now  vested,  since,  had  the  truth  as  to  Price's  want  of  title 
been  as  he  led  her  ancestor  to  believe  it  to  be,  she  would  now 
be  entitled  to  investiture  of  it  by  Walker's  heirs. 

There  is,  however,  another  principle  which  the  chancellor 
may  be  justified  in  applying  on  the  final  disposition  of  the 
cause,  but  which  in  the  present  state  of  the  evidence  as  to  the 
value  of  the  land  and  its  yearly  rental,  since  it  came  to  the 
possession  of  Barton,  we  are  unable  to  apply  intelligently. 
That  principle  is  that  estoppels  are  protective  only,  and  are 
to  be  invoked  as  shields,  and  not  as  offensive  weapons.  Their 
operation,  in  all  cases,  should  be  limited  to  saving  harmless, 
or  making  whole,  the  person  in  whose  favor  they  arise,  and 
they  should  not  in  any  case  be  made  the  instruments  of  gain 
or  profit.  This  doctrine  has  been  given  lodgment  in  our  own 
adjudicatione,  though  it  appears  not  to  be  generally  accepted 
in  other  courts:  NeUon  v.  Kelly,  91  Ala.  569;  AdUr  v.  Pin^  80 
Ala.  861.  It  may  be  found,  if  the  parties  elect  to  go  into  that 
inquiry,  that  foil  equity  can  be  done  the  complainant  by 
Aarging  the  land  with  one  third  of  the  sum  paid  by  Thorn- 
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ton  in  settlement  of  the  Winston  notes,  with  interest  from  the 
time  of  the  payment;  and  that  that  course  woold  inTolve  less 
injury  to  those  now  in  possession  than  to  pass  the  title  to  onm 
tUrd  of  the  land  into  Uie  oomplainant,  and  hold  respondents 
accountable  for  rents. 

The  decree  of  the  chancellor  is  rsTersed,  and  that  this 
aspect  of  the  case  may  be  farther  considered,  if  the  reapood- 
•nts  desire,  the  cause  is  remanded. 

Reversed  and. remanded. 

BsTOFPXL  BT  HiLiNoa  — Where  a  buui  sfauidi  bj  and  mm  aaoHMr  9«i^ 
•hanng  land  to  whioh  he  bat  a  prior  elaim,  and  doea  not  dieeloee  hia  titla^  hm 
beoomee  eetoppod  to  aet  np  hia  title  against  raoh  a  pnrohaien  MaHmm  ▼• 
OiMd,  SI  a  0.  168|  17  Am.  St.  Bep.  2%  and  note;  note  to  Cfook  y.  Wnfttt^ 
10  Am.  St  Bep.  S2|  note  to  ffqfter  t.  Strange^  7  Am,  St.  Rep.  dO^  ^•^^ 
▼•  0*ReUe^,  S8  Mo.  418;  67  Abl  Bep  424,  and  extended  note;  MaMam  ▼• 
O^dumor,  S2  Oa.  IBS;  21  Am.  Rep.  249;  Rk$  r.  Bww,  49  Me.  281;  8  Aia. 
Bep  129;  Worhmanw.  (hUhrk^  29  Fa.  St  496»  and  note;  72  Am.  Deo.  664| 
Bryam  ▼.  Bamirm,  S  OaL  461;  68  Aol  Deo.  840^  and  note;  Ooo(Ufroif  r.  OaU* 
wdi,  2  (U  489;  66  Am.  Dee.  860,  and  note;  Peien  v.  CanfM,  74  Mioh.  48SL 

Bnomni— IJpoir  what  Foxmixin.  —  Bstoppela  in  pai$  are  interpoeed  ts 
prevent  injnstioe  and  to  gnard  against  frand:  Akxatider  t.  WdUer,  S  GMIL 
239;  60  Am.  Dm.  688;  note  to  Wtlkmd  Oanal  Oa,  t.  ffcOAawa^,  24  Am.  Dm^ 
69.  Under  the  itatnte  of  f randa  it  ie  not  perminible  that  an  eatoppel  in  pflit 
sbonld  work  a  legal  tranafer  of  the  title  to  the  landi  Eaife$  t.  Lhbtgalmf  M 
Mich.  884;  22  Am.  Bep.  688. 

JuDioiAL  Salib — Gatbat  Emptob.  — Salee  bj  order  of  a  probata  oMui 
are  Judicial  in  their  eharaoter,  and  the  masdm  of  caveai  emptor  appUM 
thereto:  Owem  t.  Slaiier,  26  Ala.  647;  62  Am.  Deo.  746;  8adb§U  t.  fSifali^ 
IS  Pa.  St  199;  67  Am.  Deo.  699»  and  note;  Fanmr^ote.  BmA  r.  JfarfH  1 
Md.  842;  61  Am.  Deo.  860^  and  note. 

BsroimL  AOAnrm  Hna  io  Dsxrr  YAUDrrr  ov  ADunsraATOB^  Saul 
Hein  are  eetopped  to  deny  the  Talidity  of  an  adminiatrator'e  eale^  and  at  tte 
■ame  time  enjoy  the  benefita  derived  from  the  appropriation  of  the  parohaas 
non^t  Woodttock  Irom  Oa.  t.  FtOkmoUtr^  87  Ala.  684;  18  Am.  Sk  Bepu  71^ 
and  note;  McPktnm  t.  OMif,  U  8«g-  *  B.  428;  14  Am.  Dea  61% 
Set  la  MOM  effMl,  f%mpmm  t.  Sji^iibi^  12S  V.  T.  flU 
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AmAL— Noh-Pkuudioiai.  E&bob.— Where  the  matter  eet  npiaftip^ 
•el  plea  ie  covered  by  another  plea,  the  BUBtaiaiiig  of  a  demurrer  to  the 
ipeoial  plea,  if  error^  ia  error  without  prejudice. 

Aoisor— Uaboutt  or  Pbihoipal  won  Aonm*  Aon. — The  principal  ia 
ntpooaible-  for  the  act  of  an  agent,  when  done  within  the  eoope  of  Ua 
•athorify.  though  in  Tiolation  of  a  rale  or  inetmction  of  the  principal 
anknown  to  the  peraon  dealing  with  the  agent 

l*n.imAi>  GoMFANns  —  LiIabujtt  iob  thb  Lom  ov  a  Doo  Thbouoh  nn 
AcB  ov  A  CoiTDuoTOR  AMD  Baooaob  Mabtsb.  —  If  a  paescngcr's  dog 
h  remored,  by  the  order  of  the  conductor,  from  a  passenger  car  and  ra- 
eeired  for  tranaportation  by  the  baggage  master,  these  acta  are  done  ap- 
parently within  the  course  of  the  employment  of  those  officials.  Hence^ 
if  the  baggage  maater  accepts  the  dog  for  carriagCp  without  drawing  the 
attention  of  the  paaaenger  to  a  rule  of  the  company  which  requlrea  the 
payment  of  a  fee  for  the  carriage  of  dogs^  and  afterward  refuses  to  da* 
liTer  the  dog  to  the  passenger  at  the  station  which  he  had  announced  to 
he  hia  deatination,  unices  that  fee  ii  paid,  whereupon  the  animal  is  taken 
en  to  another  atation  and  there  loet,  the  company  ia  liable  for  that  Ion. 
The  fact  that  a  apeoial  rule  regarding  the  carriage  of  dogs  had  been  pre> 
mnlgated  ia  no  defense  in  auoh  a  case^  where  the  CTidence  ahowa  thai 
ttie  attention  of  the  passeoger  was  not  called  to  the  ralcb  and  that  be 
had  no  knowledge  or  notice  of  it 

Action  by  a  passenger  on  a  railroad  train  to  recover  dam- 
ages for  the  loss  of  a  dog. 

HevUt^  Waller  and  Porter^  for  the  appellant. 

CahaniB9  and  Weakley^  for  the  respondent. 

Walkbb,  J.  The  defendant  had  the  benefit,  under  ple^Mi 
numbered  1  and  2,  of  the  matters  set  up  by  the  three  special 
pleas,  the  demurrers  to  which  were  sustained.  Such  being 
the  case,  if  there  was  error  in  sustaining  the  demurrers  it  was 
error  without  injury  to  the  defendant,  and  does  not  afford 
ground  for  a  reversal  of  the  judgment:  LouMvtUs  eie.  JR.  iZ.  Osi. 
V.  DavU,  91  Ala.  487. 

The  appellee  was  a  passenger  on  the  appellant's  train  from 
Birmingham  to  Elliott,  a  station  on  the  appellant's  line  of 
road.  When  he  boarded  the  irain  he  went  into  a  second-class 
ear,  carrying  his  dog  along  with  him.  When  the  conductor 
passed  through  the  train,  collecting  tickets,  he  saw  the  dog, 
and  then  told  the  appellee  that  it  was  against  the  rules  of  the 
eompany  to  carry  dogs  on  its  passenger  coaches,  and  that  he 
would  have  to  put  the  dog  in  the  baggage  oar.    Thereupon 


} 
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the  appellee  and  a  brakeman  took  the  dog  into  the  baggago 
oar,  and  delivered  it  to  the  baggage  master.  The  appellas 
testified,  without  oontradiotion,  that  he  told  the  baggage 
master  to  put  the  dog  off  at  Elliott,  and  also  that  he  told  him 
he  would  not  pay  him  any  money  for  the  dog.  When  the 
train  arrived  at  Elliott,  the  baggage  master  refused  to  deliver 
the  dog  unless  the  appellee  would  pay  him  a  fee  of  twenty- 
five  cents.  The  appellee  declining  to  make  this  payment, 
the  dog  was  carried  to  Memphis,  and  was  lost  The  appellee 
afterwards  offered  to  pay  what  was  due  on  the  dog,  but  did 
not  renew  such  offer  after  he  was  informed  that  the  dog  was 
lost  There  is  no  evidence  to  show  that  when  the  appellee 
delivered  the  dog  to  the  baggage  master  he  had  knowledge  or 
notice  of  the  rule  under  which  the  appellant  seeks  to  relieve 
itself  of  responsibility.  The  conductor  was  acting  within  the 
apparent  scope  of  his  authority  when  he  gave  directions  as  to 
the  disposition  to  be  made  of  the  dog.  When  the  baggage 
master  received  the  dog  there  was  nothing  to  indicate  that  he 
was  acting  in  his  own  behalf  rather  than  as  an  employee  of  the 
appellant,  and  for  it  It  does  not  appear  that  the  appellee 
was  in  any  way  made  to  understand  that  in  reference  to  the 
carriage  and  custody  of  the  dog  he  was  to  look  to  the  baggage 
master  individually,  and  not  to  the  railroad  company.  He 
was  not  informed  that  the  company  was  unwilling  to  trans* 
port  the  dog  or  to  become  responsible  for  it  He  was  simply 
told  to  leave  the  dog  in  another  part  of  the  train,  and  witii 
the  person  in  charge  of  the  baggage.  He  was  not  presumed 
to  know  the  rules  of  the  company  as  to  the  kinds  of  property 
it  would  receive  for  transportation.  It  does  not  even  appear 
in  this  case  that  the  rule  relied  on  was  posted  in  the  depot  or 
in  any  other  public  place  at  the  station  where  the  appellee 
was  received  as  a  passenger.  The  rule  itself  shows  that  it 
was  the  duty  of  the  defendant's  employees  to  give  notice  to  the 
owners  of  dogs  of  the  conditions  upon  which  they  would  be 
carried  by  the  railroad  company,  and  if  the  owners  were  un* 
willing  to  accept  such  conditions,  to  refer  them  to  the  express 
company.  In  the  present  case  the  conductor  permitted  the 
dog  to  remain  on  the  train,  and  had  it  put  in  the  baggage  car, 
and  neither  he  nor  the  baggage  master  intimated  to  the  ap- 
pellee that  the  company  was  unwilling  to  carry  the  dog  or  to 
become  responsible  therefor.  It  affirmatively  appears  that  the 
appellee  did  not  know  of  the  rule  in  question.  He  was  enti* 
tied  to  rely  upon  and  to  follow  the  instructions  given  by  the 
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conductor:  South  and  North  Ala.  R.  R.  Co.  y.  Huffman,  76 
Ah.  492;  62  Am.  Rep.  340;  Jones  y.  Cindnatti  $te.  R.  R.  Co., 
89  Ah.  376;  Lake  Shore  etc.  Ry  Co.  y.  Rosenzweig,  118  Pa.  St. 
619.    A  rule  of  which  the  passenger  has  no  notice  cannot 
have  effect  to  relieve  the  railroad  company  of  responsihility 
fcr  an  article  accepted  for  carriage  by  an  employee  who  is 
iDtrasted  with  the  duty  of  receiving  and  taking  charge  of 
goods  delivered  for  transportation,  and  who  accepts  the  arti- 
ekfn  question  apparently  in  the  course  of  his  employment 
And  on  behalf  of  the  principal.    The  conductor  and  the  bag- 
gige  master  oonld  be  treated  by  a  person  having  dealings 
with  the  defendant  as  having  all  the  ordinary  powers  incident 
to  their  respectlYe  positions,  except  so  far  as  restrictions  are 
imposed  upon  their  authority  which  are  known  or  ought  to  be 
known  to  the  person  dealing  with  them.     In  transacting  the 
business  intrusted  to  them,  within  the  usual  and  ordinary 
•cope  of  such  business,  they  act  within  the  extent  of  their 
aothority;  and  the  principal  is  bound,  provided  the  party 
deaUng  with  them  acts  in  good  faith  and  without  notice  of 
Any  restrictions  or  limitations  upon  their  authority:  Wheeler 
▼.  MeOuire^  86  Ala.  898;  LouimOe  Coffin  Co.  y.  Stohee,  78  Ala. 
972;  and  the  principal  is  responsible  for  the  act  of  the  agent, 
when  done  within  the  apparent  scope  of  his  authority,  though 
in  violation  of  a  rule  or  instruction  of  the  principal  which 
was  unknown  to  the  person  dealing  with  the  agent:  OUliam 
▼.  South  and  North  Ala.  R.  R.  Co.,  70  Ala.  268.    In  the  pres- 
ent oaoe  the  baggage  master,  when  he  received  the  dog,  was 
vigaged  in  the  particular  business  with  which  he  was  in- 
trusted  by  the  defendant    The  plaintiff  was  entitled  to  sup- 
pose that  he  was  dealing  with  the  defendant  through  its  reg^ 
wlarly  accredited  agent  in  that  department  of  its  business. 
If  the  defendant  was  unwilling  to  receive  or  to  become  re- 
sponsible for  the  dog,  the  plaintiff  should  have  been  informed 
to  this  effect  by  the  agent    No  such  information  having  been 
given,  and  the  rule  now  set  up  being  unknown  to  the  plaintiff 
when  his  dog  was  received  without  objection,  he  was  entitled 
to  look  to  the  defendant  for  its  carriage  and  proper  delivery; 
and  as  the  dog  was  lost  and  was  not  accounted  ior,  the  de- 
fendant was  liable  on  the  undisputed  facts  shown  by  the  evi- 
dence.   The  plain  conclusion  from  the  evidence  is,  that  the 
dog  was  lost  in  consequence  of  the  negligence  of  the  baggage 
master;  and,  in  the  circumstances  developed  by  the  proof,  the 
defendant  could  not  shift  the  liability  from  itself  to  the  bag- 
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gage  master  individually:  CantUng  t.  Hannibal  €tc  B.R.  Co«, 
64  Mo.  886;  14  Am.  Rep.  476;  MinUr  v.  PaciJU  R.  R.  Oo^  41 
Mo.  603;  97  Am.  Rep.  288;  Bishop  on  Non-Cooiraot  Law, 
1167.  The  afBrmatiye  oharge  in  favor  of  the  plaintiff 
properly  given. 
Affirmed. 


AoaKor^LEABn.rrr  ov  FanroiPAik  — A  prln^lpsl  li  booad  hf  all 
Mteof  the  agent  within  the  Mope  of  hiiMtfaori^:  BmBckw.  irOxxBi  8S  Miek. 
tSS;  21  Am.  St  Rep.  06S,  and  note}  Wadder  v.  Phmnim  Am.  Ok.  18S  F^  Ski 
428;  19  Am.  St  Rep.  600^  and  note;  KMkr  v.  Oimrad,  9  Mont  191;  18 
St  Rep.  781»  and  note. 

RAUiBOAiMi-^LiABniiTT  of»  foa  Acts  ov  BiirLom.  —A  railroad 
pany  ia  anaweiable  for  tlie  aeti  of  ita  aerranta  in  the  ooorae  of  their  empk^ 
ment^  whether  abnaing  or  rightfully  poisoing  the  powera  oonferred  vpoa 
tiiemi  Lai$  Shore  eie.lLS.Oo.  v.  Bro¥m,  128  IlL  162;  6  Am.  St  Rep.  510f 
Okkagoete.  ttyOo.  v.  Weti^  126  IlL  820;  8  Am.  St  Rep.  88(^  and  note.  8m 
alao  LotdnUUMcltpOo.  t.  Daugkm,  89  Miaa.  728;  80  Am.  St  Rep.  68^aad 
■ota  with  oaaaa  ooUeoted. 


Gat,  Hardii  and  Company  v.  Bribrfibld  Goal 

AND  Iron  Company. 

[94  Afi4BAMA,  808.] 

JiraiSDKTi'iow,  OoHVLXOT  o#. — ^When  two  oonrta  hava  ooaenrraBl  Jarladlolioap 
that  which  firat  takea  oognizanoe  of  the  caae  haa  the  right  to  retain  il^ 
to  the  exolnaion  of  the  other.  If  a  trast  eatate  ia  being  adminiatarad  by 
a  eonrt  of  oompetent  jorisdiction^  or  if  property  ia  la  gremio  legk  throngb 
the  prooeedinga  of  snoh  a  oonrt  no  other  oonrt  oan  interfere  and  wnai 
from  it  the  posaeasion  and  juriadiotton  firat  obtained.  It  ia  fmmilarial 
whether  the  two  eonrti  of  oononrrent  Jnriadiotion  deriTO  their  powai% 
ana  from  the  federal  and  the  other  from  a  aftata  goTemmanl^  ar  balk 
from  the  same  government 

^vaisDionoN,  ExoLusiva  Limitatioii  or  tsm  Ruia  RreAai»nio  Smuv* 
nvxNiss  Of.  — The  principle  that  no  eonrt  oan  interfere  with  the  pre- 
aaadinga  of  a  oonrt  of  oononrrent  Jnriadiotion  ia  anbjeot  to  the  foalifloa- 
tion  thati  to  prerent  the  abnae  of  the  prindple  by  rendering  poeaibla 
the  anooeai f nl  perpetration  of  injuatioe  or  frand  through  the  foraia  af 
law,  anitora  and  litiganta  are  not  reatrioted  to  any  one  forum  for  tba 
adjudioation  of  their  righta,  provided  only  that  auoh  adjudioationa  ara 
not  upon  queetiona  pending  in  another  oononrrent  eonrt  whieh  had  prior 
jnriadiotion,  and  provided  that  its  write  or  prooeaa  ihall  not  hinder  ihm 
performanoe  of  any  lawful  maadate  of  auoh  oononrrent  court  ^  latar> 
fere  with  or  diaturb  the  poaaeaaion  af  any  aubject-matter  then  In  fnarfa 
kgU. 

RaouvxBi^  JvanDionoN  or  OTHia  Oovim  Ovas.  —  No  oonrt  oaa  interlwa 
with  the  enatody  of  property  held  by  another  oonrt  through  a  reoelTii^ 
but  may  eatabliidi  by  ita  judgment  a  debt  againit  the  reoeiverahip^  whiah 
ttuat  ba  reoogniaed  even  by  the  court  granting  ^e  reoeivar,  and  ia  ail 
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opn  to  rmBoa  bylt^  if  Um  ooari  had  Jnriodiotioii ol  Uie  labJeel-nMilte 
nd  the  partui.  Sndi  a  Jndgmtnti  how«Ttr»  meralj  tttabluhM  tiM  •«• 
irtenoe  and  extent  of  tho  oUim;  the  manner  in  which  it  shall  bo  paid  is 
■ndar  tho  control  of  tho  coort  wbieh  appointed  tho  receiTor. 

IvBODionoir  or  Statb  Gojna  ons  Mattxbs  Loiqaxed  n  a  Fn>Bu& 
GouBT.  — noogh  the  trooteo  of  tho  mortgage  bonda  of  an  ineolTonl 
eorporatum  may  hare  procnred  in  tho  oirouit  court  of  the  United  8tat« 
a  decree  for  the  forodosnre  of  the  mortgage  and  tho  nlo  of  the  proporijff 
the  nmplo  contract  erediton  of  tho  corporation  may  maintain  a  bill  hi 
a  state  oonrt  to  hare  the  iecne  of  tho  mortgage  bonds  and  the  deocoo  for 
Ao  f  oreblosvro  of  tho  mortgage  declared  f  raadnlent  and  Toid  as  to  them. 
Their  right  to  maintain  snch  a  bill  rests  not  merely  on  the  ground  that 
the  snbject-mattor  of  tho  second  niit  is  not  tho  same  as  that  of  tho  flrst^ 
hot  alio  on  tho  ground  that  they  are  without  adequate  means  of  assert- 
ing tiioir  daims  in  tho  forsdoouro  suit»  sinos  they  are  unable  to  mako 
tfaemselTes  parties  thereto  without  tho  consent  of  tho  complainant 
therein^  and  do  not  occupy  that  relation  to  the  matter  or  the  parties  in 
tho  suiti  wbieh  would  enable  tiiem  to  file  a  bill  of  review  of  the  decree^ 
and  ihow  error  apparent  on  tho  record. 

WinriB  or  Ibxbovlak  Pboobsdiiio8.  —  All  objections  that  might  haro 
bsen  made  to  tho  irregularity  of  filing  a  bUl  in  tho  wrong  coun^  are 
deemed  to  haro  been  waired,  if  the  case  is  remored  by  tho  consent  of 
eoonsel  to  another  coun^,  and  there  submitted  on  domurrora  to  tho 
hill  without  any  reference  baring  been  made  to  tho  irregularil|y. 

Alex.  T.  London^  for  the  appellanta. 
PeUuM  and  Pfffur,  for  the  respondents. 

CoLraiAN,  J.  Complainants,  as  simple  oontraet  creditors 
of  the  Brierfield  Coal  and  Iron  Company,  file  their  bill  (m 
behalf  of  themselves  and  all  other  creditors  who  may  come 
in  as  snch  and  oontribate  to  the  prosecution  of  the  suit.  The 
ease  made  by  the  bill,  so  far  as  is  necessary  to  be  stated, 
omitting  names,  is  this:  That  on  May  4, 1882,  the  Brierfield 
Coal  and  Iron  Company  was  organised  as  a  corporate  body, 
with  an  authorised  capital  stock  of  seven  hundred  and  fifty 
thousand  dollars,  divided  into  seven  thousand  five  hundred 
ihares  of  one  hundred  dollars  each,  of  which  amount  three 
himdred  and  twenty-five  thousand  dollars  was  subscril)ed; 
that  after  organisation,  and  before  any  business  was  done, 
the  president,  in  pursuance  of  a  resolution  adopted  by  the 
stockholders,  opened  other  books  of  subscription  for  the  pur- 
pose of  raising  money  to  purchase  the  necessary  property  and 
machinery  and  outfit  to  open  and  operate  coal  and  iron  minest 
and  manufiacture  coke  and  iron,  etc.;  that  the  last  subscrip- 
tion was  made  under  the  following  agreement:  ''Now,  thera- 
ton^  the  undersigned  agree  to  pay  to  said  company  the 
amounts  respectively  set  opposite  our  names,  in  such  sums 
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and  at  such  times  as  the  directors  of  said  company  may 
quire,  and  to  receive  from  said  company,  for  each  nine  haa- 
dred  dollars  paid  in,  the  sum  of  one  thousand  dollars  in  a 
six  per  cent  mortgage  bond  of  said  company,  and  nine  hua- 
dred  dollars  in  the  capital  stock  of  said  company.    Not  more 
than  •  •  •  •  per  centum  of  each  subscription  to  be  called  for 
during  one  month."    Four  hundred  and  twenty  thousand 
dollars  of  this  last  subscription  was  taken.    No  report  of  the 
last  subscription  was  made,  or  in  any  manner  made  public; 
that  on  the  1st  of  September,  1882,  the  stockholders,  who  were 
the  subscribers,  authorized  the  issue  of  five  hundred  thou- 
sand dollars  of  first-mortgage  bonds,  to  run  thirty  years,  and 
to  bear  six  per  cent  interest,  payable  semi-annually,  and  to 
secure  their  payment  authorized   the  execution  of  a   first 
mortgage  on  all  its  property  and   effects;  that  the  bonds 
were  issued,  one  thousand  dollars  in  bonds  for  each  nine 
hundred  dollars  paid  in  as  aforesaid,  and  also,  in  addition  to 
the  bonds  issued,  to  each  subscriber  for  nine  hundred  dollars 
paid,  nine  hundred  dollars  of  stock  were  issued,  which  pur- 
ported on  its  face  to  be  fully  paid  for;  that  the  mortgage  was 
executed  and  duly  recorded,  and  is  made  exhibit  A  to  the 
bill;  that  nothing  was  paid  for  the  stock  and  bonds  except 
certain  amounts  paid  on  account  of  the  subscription;  and 
that  the  bonds  were  issued  to  and  are  now  held  by  parties 
having  full  notice  and  knowledge  of  the  agreement  on  which 
the  same  were  issued,  and  the  larger  part  are  held  by  the 
original  subscribers;  that  during  the  years  1886  and  1887, 
the  Brierfield  Coal  and  Iron  Company  became  indebted  to 
orators  for  a  large  amount;  that  in  July,  1887,  the  said  com- 
pany became  financially  embarrassed,  and  the  trustee  named 
in  the  deed  of  trust,  in  pursuance  of  a  provision  in  the  deed 
of  trust,  demanded  and  received  '*a  further  assurance"  to 
secure  the  bonds  which  had  been  issued,  and  within  a  few 
days  thereafter  demanded  and  took  possession  of  all  the 
property  of  said  company;  and  on  the  third  day  of  August, 
1887,  the  said  trustee  filed  his  bill  in  the  circuit  court  of  the 
United  States  for  the  middle  district  of  the  state  of  Alabama, 
and  asked  authority  from  the  said  circuit  court  to  issue  cei^ 
tificates,  which  should  be  a  first  lien  upon  the  property  of 
■aid  corporation;  that  when  the  bill  was  filed  by  the  trustee 
there  was  due  and  unpaid  of  the  subscription  for  the  stock  a 
large  amount,  to  wit,  five  hundred  thousand  dollars,  and  with 
the  knowledge  of  these  facts  the  trustee,  with  the  knowledge 
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and  conseni  of  the  directors  and  of  said  corporatioii,  proenred 
an  order  of  the  court  for  that  purpose,  and  issued  sixty-five 
thousand  dollars  in  certificates,  which  were  to  be  a  first  lien 
or  charge  upon  the  property;  that  on  the  28th  of  July,  1887, 
the  corporation  was  insolvent,  and  after  the  trustee  took  poe* 
•easion  of  the  property  it  ceased  to  carry  on  the  business  for 
which  it  was  organized;  that  the  bonds  were  issued  without 
consideration,  and   under  the  laws  of  Alabama  were  void; 
that  under  the  bill   filed  in  the  said  circuit  court  of  the 
United  States,  with  the  consent  of  the  corporation,  the  court 
has  decreed  a  foreclosure  of  the  mortgage  and  further  assur- 
ance, and  a  sale  of  the  property;  that  the  debts  of  the  corpo- 
ration, not  included  in  the  mortgage,  amount  to  one  hundred 
and  fifty  thousand  dollars,  and  that  the  issue  of  the  bonds 
was  a  fraud  on  the  creditors,  and  the  "  deed  of  further  assur- 
ance" was  fraudulent,  and  made  with  intent  to  hinder,  de- 
lay, and  defraud  the  creditors;  and  that  the  bill  was  filed 
and  prosecuted  in  the  federal  court,  and  the  certificates  were 
issued  for  the  purpose  of  hindering,  delaying,  and  defrauding 
the  creditors  of  said  corporation.    Other  facts  to  show  fraud 
are  averred. 

The  bill  states  that  complainants  and  the  other  creditors 
had  no  notice  or  knowledge  or  information  of  the  terms  upon 
which  the  bonds  were  issued,  or  the  consideration  of  the  same, 
or  for  the  mortgage  or  further  assurance,  until  after  the  bill 
was  filed  in  the  circuit  court  of  the  United  States.  The  bill 
prays  that  the  bonds  be  declared  fraudulent  and  void,  and 
that  the  mortgage  and  further  assurance  be  decreed  fraudu- 
lent and  void,  and  the  issue  of  certificates  be  declared  fraudu- 
lent, and  that  the  decree  of  foreclosure  and  sale  be  declared 
fraudulent  and  void  against  complainants,  and  for  an  account. 
Only  the  trustee  and  the  corporation  are  made  parties  defend- 
ant in  the  present  bill. 

To  the  bill,  as  a  whole,  the  respondents  severally  demurred, 
and  each  assigned  several  grounds  of  demurrer;  but  all  raise, 
and  were  intended  to  raise  in  difierent  ways,  the  question  of 
the  jurisdiction  of  the  chancery  court,  the  plaintiff's  bill 
showing  that  the  circuit  court  of  the  United  States,  under  a 
bill  filed  by  the  trustee,  had  decreed  a  foreclosure  and  sale  of 
the  property,  which  was  then  unexecuted,  and  had  authorised 
the  issue  of  the  certificates.  No  other  question  is  raised  by  the 
detnarrers,  and  none  other  will  be  considered. 

The  principle  is  universally  acknowledged,  that  when  two 
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oourts  have  ooncurrent  jurisdiction,  that  which  first  takec 
cognisance  of  the  case,  has  the  right  to  retain  it,  to  the  tzolii* 
sion  of  the  other;  that  if  a  trust  estate  is  being  administered 
by  a  court  of  competent  jurisdiction,  or  where  property  is  ia 
gremio  legis^  of  a  court  of  rightful  jurisdiction,  no  other  court 
oan  interfere,  and  wrest  from  it  the  possession  and  jurisdio- 
tion  first  obtained.    As  was  said  in  Peek  ▼.  Jennesi,  7  How* 
624,  625,  *^  Where  a  court  has  jurisdiction,  it  has  aright  to  de» 
cide  every  question  which  occurs  in  the  cause;  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  till  reversed, 
is  regarded  as  binding  in  every  other  court;  and  where  the 
jurisdiction  of  a  court,  and  the  right  of  a  plaintiff  to  prose- 
cute  his  suit  in  it,  has  once  attached,  that  right  can  not  be 
arrested  or  taken  away  by  proceedings  in  any  other  court. 
These  rules  have  their  foundation,  not  merely  in  comity^  but 
in  necessity.    For,  if  one  court  may  enjoin,  the  other  may 
retort  by  injunction;  and  thus  the  parties  be  without  remedy, 
being  liable  for  a  process  for  contempt  in  one,  if  they  dare  to 
proceed  in  the  other.    Neither  can  one  take  property  from  the 
custody  of  the  other  by  replevin,  or  any  other  process,  for  this 
would  produce  a  conflict  extremely  embarrassing  to  the  ad- 
ministration of  justice." 

The  rule  here  declared  has  been  adopted  and  followed  in- 
variably by  all  subsequent  decisions.  Many  of  them,  how- 
ever, have  given  it  a  very  broad  and  extensive  significance, 
while  others  have  limited  its  meaning,  and  consequently  the 
application  of  the  principle  has  not  in  allrepects  been  uniform. 

In  the  case  of  Vaughan  v.  Northup^  15  Pet  1,  it  was  held, 
that  an  administrator  appointed  in  one  state  must  account  for 
the  assets  received  by  him  according  to  the  law  of  his  appoint- 
ment, and  could  not  be  sued  in  the  court  of  another  state  for 
the  assets  received  and  held  by  him  in  his  oflBcial  capacity, 
WUliams  v.  Benedict^  8  How.  107,  was  a  case  where  an  estate 
had  been  declared  insolvent,  and  the  assets  were  being  admin- 
istered in  the  state  courts  for  the  benefit  of  all  the  creditors. 
It  was  held,  that  the  property  was  in  gremio  legiSf  and  not  sub* 
ject  to  levy  by  the  United  States  marshal  at  the  suit  of  a  oredi* 
tor  suing  in  the  federal  courts. 

In  the  case  of  Peale  v.  PhippSj  14  How.  872,  commissioners 
had  been  appointed  to  settle  up  and  distribute  the  assets  of 
an  insolvent  bank,  and  it  was  held  that  no  other  oonrt  had 
jurisdiction  to  interfere  at  the  suit  of  creditors,  and  apply  the 
assets  to  the  payment  of  their  claims;  that  it  was  the  duty  of 
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all  ereditors  to  apply  to  tho  state  wnrt  which  had  taken  Jnria- 
dietkm  of  the  settlement  and  distribution  of  the  assets.  The 
principles  declared  in  this  decision  are  reaffirmed  in  Barium 
T.  Barbour^  104  U.  8.  126. 

In  the  case  of  Taylor  t.  Carryl^  20  How.  S88,  a  writ  of  at- 
taehmeot  issued  by  a  state  court  had  been  levied  upon  a  Tes« 
sel,  and  the  Tessel  reploTied.  Suit  was  afterwards  begun  in 
a  court  of  admiralty  to  enforce  seamen's  wages,  and  the  writ 
placed  in  the  hands  of  a  marshal.  It  was  held  that  the  state 
court  baring  possession  first,  the  possession  could  not  be  in^ 
terfered  with  by  the  admiralty  court,  citing  Hagan  t.  Luea$^ 
10  Pet.  400.  In  this  case  there  was  a  dissenting  opinion  by 
Taney,  C.  J.,  who  recognised  the  general  principle,  but  held 
that  because  of  the  equities  of  the  claimants  (the  lien  of  sea- 
men's wages),  of  which  alone  the  admiralty  court  had  juris- 
diction, the  jurisdiction  of  the  admiralty  court  did  not  violate 
the  role.  The  rule  declared  by  Taney,  C.  J.,  seems  to  be  the 
law  in  this  state,  in  which  it  has  been  declared  that  although 
the  probate  and  chancery  courts  may  have  concurrent  juris- 
diction, yet  if  there  are  peculiar  equities  of  which  the  probate 
court  cannot  take  jurisdiction,  then  the  chancery  court  may 
proceed,  without  a  violation  of  the  rule:  Qauld  t.  JJayes,  19 
Ala.  448;  WUHnsm  t.  Stuari,  74  Ala.  198. 

The  case  of  Freeman  t.  H(me^  24  How.  450,  after  re-affirm* 
ing  the  {Mrinciple  in  Peck  t.  JennuB^  7  How.  624,  626,  declared 
that  property  in  the  hands  of  the  United  States  marshal, 
ssixed  by  him  upon  a  writ  from  the  circuit  court  of  the  United 
States,  could  not  be  replevied  or  interfered  with  by  a  writ  from 
a  state  court,  and  further  held  that  the  principle  did  not  de- 
pend upon  the  rights  of  the  parties  involved,  and  that  it  ap- 
plied to  persons  who  were  not  parties  to  the  original  or  first 
suit  In  RiggB  v.  JohnMn  Co.^  6  WalL  166,  it  was  declared  that 
the  rendition  of  a  judgment  did  not  exhaust  the  jurisdiction, 
but  that  it  continued  until  the  judgment  was  satisfied;  that 
process  subsequent  to  the  judgment  was  as  necessary  as  pro- 
cess antecedent;  that  process  of  the  state  courts  could  not  in- 
terfere with  the  jurisdiction  of  the  federal  courts,  neither  the 
federal  courts  with  the  state  court;  that  where  there  was  con- 
current jurisdiction,  the  one  which  first  had  jurisdiction  of 
the  matter  continued  to  exercise  it  without  interference. 

In  the  case  of  Barton  t.  Barbowr^  104  U.  S.  126,  Woods,  J., 
declared  that  the  rule  was  not  limited  to  cases  where  the  pur- 
pose was  to  interfere  with  the  possession  of  the  receiver,  but 
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•xtendfl  to  Buits  in  aatttm|Mfl,  or  other  oases  where  the  effect 
of  the  suit  or  judgment  against  the  receiver  would  be  to  di- 
minish the  assets  in  his  hands.    Miller,  J.,  in  a  dissenting 
opinion,  uses  the  following  language:  ^  I  know  of  no  principle 
or  precedent  whereby  a  court  of  law,  having  before  it  a  plain- 
tiff with  a  cause  of  action  of  which  it  has  jurisdiction,  and  a 
defendant  charged  with  an  act  also  within  its  jurisdiction,  ie 
bound,  or  even  is  at  liberty,  to  deny  the  plaintiff  his  lawful 
right  to  a  trial  because  the  defendant  is  a  receiver,  appointed 
by  some  other  court,  and  to  leave  the  suitor  to  that  for  rem* 
edy";  and  quoting  approvingly  from  Kinney  v.  Crocker^  18 
Wis.  74,  continues:  '*  There  can  be  no  room  to  question  thie 
conclusion  [the  right  to  sue  a  receiver  without  leave  of  the 
court],  in  all  cases  where  there  is  no  attempt  to  interfere  with 
the  actual  possession  of  pro^^rty  which  the  receiver  holds  un- 
der the  order  of  a  court  of  chancery,  but  only  an  attempt  made 
to  obtain  a  judgment  at  law  in  a  claim  for  damages." 

In  Wi9waU  v.  Sampsanj  14  How.  62,  66,  it  was  held  that 
property  in  the  hands  of  a  receiver  for  one  court  could  not  be 
sold  so  as  to  pass  title  to  the  purchaser,  under  executions  ie- 
sued  from  another  court  If  such  a  sale  was  pronounced 
valid,  it  would  have  the  effect  to  wrest  from  another  court  ite 
rightful  possession  of  the  property. 

In  Buck  V.  Colbathy  8  Wall.  834,— opinion  by  Miller,  J.,— 
it  was  held  that  whenever  property  has  been  seized  by  an  offi- 
cer of  a  court,  the  property  is  in  possession  of  the  court,  and 
no  other  court  can  take  possession  of  it.    This  general  prin- 
ciple has  its  limitations.     It  is  only  while  the  property  is  in 
the  possession  of  the  court,  actually  or  constructively.    When 
the  litigation  .is  ended  or  the  possession  discharged,  other 
courts  can  then  deal  with  it     No  contest  can  then  arise  about 
the  possession.    Officers  of  the  court  seising  property  des- 
cribed in  the  mandate,  such  as  writs  of  replevin  at  oommoa 
law,  orders  of  sequestration  in  chancery,  or  process  in  rem^ 
will  be  protected;  but  when  the  writ  issued  is  to  be  levied 
generally,  without  particular  instructions  or  description  of  the 
property  to  be  taken  in  possession  or  levied  upon,  and  the 
officer  exercises  a  discretion  in  the  execution  of  the  writ,  he 
may  be  sued  in  trespass  for  an  abuse  of  the  discretion,  or  a 
wrongful  use  of  the  writ,  but  no  suit  can  be  maintained  te 
take  fronii  him  the  possession  of  the  property. 

The  chancery  court  of  Louisville,  Kentucky,  by  a  decree  dip 
rected  its  marshal  to  deliver  the  church  (the  matter  of  contie" 
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Teny)  to  Watson  and  others.  While  this  Buit  was  pending, 
and  the  charch  was  in  the  possession  of  the  marshal  of  the 
chanoery  court,  Jones  and  others  filed  a  bill  in  the  United  States 
court  to  get  possession  of  the  church,  and  to  enjoin  the  marshal 
from  delivering  the  church  to  Watson,  and  to  enjoin  Watson 
from  taking  possession  of  the  church.  In  WcUmm  ▼.  /onsS| 
13  WalL  718,  Miller,  J.,  said:  ''The  decisions  of  this  court  in 
the  cases  of  Taylor  ▼.  Carryl^  20  How.  683;  Fruman  ▼.  Hov^ 
24  How.  450;  and  JSuct  r.  Colbath,  8  Wall.  884,  are  conclu- 
sive that  the  marshal  of  the  chancery  court  cannot  be  dis- 
placed as  to  the  actual  possession  of  the  property,  because 
that  might  lead  to  a  personal  conflict  between  the  officers  of 
the  courts  for  the  possession;  and  the  cases  ot  Diggs  v.  Wot" 
coU,  4  Cranch.  179,  and  Peek  v.  Jenne8$,  7  How.  624,  625,  are 
conclusiYe  against  any  injunction  from  the  federal  court  for- 
bidding Watson  et  aL  from  taking  possession  of  the  church 
which  the  decree  of  the  chancery  court  required  the  marshal 
to  deliver  to  them."  Bui  the  court  held,  under  the  prayer  for 
general  relief  the  court  was  authorised  to  grant  any  relief  to 
the  plaintifl^,  authorized  by  the  pleadings  and  proof,  **  which 
did  not  enjoin  the  defendants  Watson  and  others  from  taking 
possession  of  the  church,  or  which  did  not  disturb  the  posses* 
sion  of  the  marshal  of  the  Lonisyille  chancery  court."  We 
do  not  cite  this  case  as  indorsing  altogether  the  conclusion 
reached  by  the  court  in  the  relief  granted,  but  as  an  authority 
recognizing  and  declaring  the  limitations  placed  upon  the 
general  rule  laid  down  in  Peek  v.  Jenness,  7  How.  624,  625^ 
and  which  has  been  followed  in  so  many  decisions. 

The  case  of  Krippendorf  v.  Hyde^  110  U.  8.  276,  arose  fai 
this  way:  Hyde  and  Brother  brought  suit  in  the  United 
States  circuit  court  against  Frey  et  aL,  and  sued  out  an  at* 
tachment,  which  was  levied  upon  a  large  stock  of  goods  in  the 
possession  of  Krippendorf,  who  claimed  them  as  his  own. 
Krippendorf  executed  a  forthcoming  bond  to  the  marshaL 
After  judgment  against  Frey,  the  goods  having  been  disposed 
of,  Krippendorf  paid  their  value  to  the  marshal.  He  then 
filed  his  bill  on  the  equity  side  of  the  same  court  in  which  the 
attachment  suit  was  brought,  made  the  marshal  and  attaching 
creditors  defendants,  set  up  his  claim  to  the  money  in  the 
hands  of  the  marshal,  and  prayed  that  the  marshal  be  enjoined 
from  paying  it  over  to  the  creditors.  The  court  held  that 
Krippendorf  might  have  maintained  trespass  against  the  mar- 
shal, but  that  he  could  not  replevy  the  property  in  a  stale 
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court,  as  it  must  be  regarded  as  in  the  custody  of  the  United 
StatcB  circuit  court  It  was  held  that  the  bill  was  maintain* 
able,  not  as  an  original  bill  in  equity,  but  as  ancillary  to  the 
principal  action  at  law,  in  which  the  attachment  issued,  and 
should  be  regarded  as  merely  a  petition  in  that  cause,  •  •  .  . 
and  on  account  of  the  peculiar  relations  of  the  courts  of  the 
state  and  the  United  States,  it  was  permissible  as  a  necessary 
result  to  prevent  a  failure  of  justice,  and  to  furnish  in  such 
cases  a  certain,  adequate,  and  complete  remedy,  against  inju- 
rious abuses  of  the  process  of  the  court,  by  supplying  a  means 
in  the  principal  suit  of  trying  the  title  to  property  in  the  cus- 
tody of  the  law. 

The  case  of  CovM  ▼•  Heyman^  111  U.  6. 176,  re-affirms  the 
doctrine  declared  in  Krippendorf  t.  Hyd$^  110  U.  8.  276,  and 
holds  that  it  is  an  error  for  a  state  court  to  permit  the  recov- 
ery of  the  possession  of  property  by  its  rightful  owner  against 
a  marshal  of  the  United  States,  held  by  him  by  the  levy  of  an 
attachment  or  execution  issued  from  a  federal  court;  that  the 
property  is  in  the  custody  of  the  law,  and  its  possession  can- 
not be  disturbed  by  the  process  of  any  state  court.  This  case 
•further  holds,  that  the  owner  could  maintain  suit  in  trespass 
against  the  marshal,  or  by  petition  in  the  court  from  which 
the  writ  issued  to  the  marshal,  the  owner  could  be  fully  pro- 
tected, either  in  his  rights  of  ownership  to  the  property  or 
the  money  in  the  hands  of  the  marshal;  dting  a  number  of 
authorities,  which  have  been  referred  to  and  quoted  from  in 
this  decision. 

In  the  case  of  HeidritUr  v.  Elizabeth  OU  Cloth  Co.,  112  U.  & 
S94,  Heidritter  brought  suit  in  OMumprit  in  the  state  of  New 
Jersey,  and  in  the  same  suit  averred  facts  to  fix  and  establish 
a  mechanic's  lien  upon  a  building  of  the  defendant.    At  the 
time  the  suit  was  commenced  to  fix  and  enforce  a  mechanic's 
lien,  the  premises  in  controversy  were  in  the  actual  possession 
of  a  United  States  marshal,  having  been  seised  by  the  col* 
lector  of  internal  revenue,  and  were  being  held,  pending  the 
prosecution  of  a  suit  to  have  the  premises  condemned  and  de- 
clared forfeited  for  having  been  unlawfully  used  as  a  distillery. 
The  building  was  sold  under  a  judgment  of  the  state  courti 
and  plaintiff,  Heidritter,  became  the  purchaser.    The  defend- 
ant held  under  the  marshal's  deed,  the  premises  having  been 
sold  by  him  on  execution  from  the  federal  court.    The  court 
held  that  the  proceedings  in  the  state  court  to  enforce  the 
mechanic's  lien  took  place  when  the  property  was  in  the  ex* 
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• 
dofflTe  CQsiodj  and  control  of  the  district  court.    The  sub- 
•Untial  yiolation  of  the  jurisdiction  of  the  district  court  con- 
lifted  In  the  control  over  the  property  in  its  possession  assumed 
and  asserted  in  commencing  the  proceedings  to  enforce  against 
it  the  lien  claimed  by  the  plaintiffs,  prosecuting  the  claims  to 
jadgment,  and  consummating  them  by  a  sale;  citing  Wisu>all 
T.  Sampson,  14  How.  52,  and  others.    The  opinion  proceeds, 
howerer,  as  follows:  ^  But  it  is  to  be  understood  as  a  qualifi- 
cation of  what  has  been  said,  that  we  do  not  mean  to  decide 
that  the  plaintiff  in  the  actions  in  the  state  court  might  not, 
without  prejudice  to  the  jurisdiction  of  the  district  court,  com- 
mence their  actions,  so  far  as  that  was  a  step  necessary  by  the 
mechanic's  lien  law  of  New  Jersey,  for  the  mere  purpose  of  fix* 
ing  and  preserving  their  rights  to  a  lien;  provided  always  they 
did  not  prosecute  their  actions  to  a  sale  and  disposition  of  the 
property,  which,  by  relation,  would  have  the  effect  of  avoiding 
the  jurisdiction  of  the  district  court  under  its  seisure.    The 
distinction  seems  reasonable  and  just,  and  is  supported  by  de- 
onons";  citing  ClifUm  v.  Foster,  103  Mass.  233;  4  Am.  Rep. 
689;  WilliatMr.  Benedict,  6  Row.  107;  Yonley  y.  Lavender,  21 
Wall  276. 

In  the  case  of  WaUing  v.  MiUer,  108  N.  Y.  178,  2  Am.  St. 
Bep.  400,  it  was  held  that  the  possession  of  the  receiver  must 
not  be  disturbed,  except  by  permission  of  the  court,  by  per- 
sons having  adverse  though  paramount  claims,  and  a  sale 
under  execution  of  property  in  the  custody  of  a  receiver, 
though  under  a  levy  made  prior  to  his  appointment,  is  void, 
unless  authorized  by  the  court;  that  before  the  sale  was  made, 
leave  to  make  the  sale  should  be  granted  by  the  court  which 
appointed  the  receiver;  that  the  appointment  did  not  destroy 
the  lien,  and  application  might  also  be  made  to  the  court  for 
payment  of  the  execution  out  of  the  proceeds  of  the  sale  made 
by  the  receiver. 

In  the  case  of  Drury  v.  Cro$$,  7  Wall.  299,  the  direc- 
tors fraudulently  procured  a  mortgage  to  be  foreclosed  for 
a  much  larger  sum  than  was  due,  of  which,  by  a  fraudulent 
eombination  with  the  purchaser,  they  were  to  be  benefited. 
Upon  a  bill  by  the  creditors,  it  was  decreed  that  the  pur- 
chaser should  be  held  liable  as  a  trustee  for  the  creditors. 

In  the  case  of  Stout  v.  Lye,  103  XT.  8.  66,  the  general  prin- 
eiple  of  law  under  consideration  was  conceded.  The  real 
question  before  the  court  for  decision,  and  which  was  decided, 
was,  whether  the  state  court  or  the  federal  court  first  had 
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• 
Jurisdiction;  and  it  was  held  that  by  the  filing  of  the  peti- 
tion,  and  the  proceeding  in  the  state  court  for  the  foreclosnra 
of  the  Qiortgage,  that  court  was  the  first  to  assume  and  exeiv 
eise  jurisc^iction;  and  the  court  further  held  that  the  decree 
ascertaining  and  fixing  the  amount  of  the  indebtedness  of  the 
mortgagor  to  the  mortgagee  was  conclusive  and  binding  upon 
other  creditors  of  the  mortgagor,  so  tax  as  it  fixed  a  liabili^ 
of  the  mortgagor  and  its  amount  to  the  mortgagee.  The  prin- 
ciples  of  law  raised  by  the  demurrers  of  the  respondents  in 
the  case  under  consideration  were  not  involved  in  the  case  of 
Stout  V.  Lye,  103  U.  8.  66. 

The  Holladay  ea$e,  27  Fed.  Rep.  830,  was  a  bill  in  equltj 
in  the  federal  court  by  Hickoz  against  Holladay  to  set  aside 
»  fraudulent  conveyance  made    by  Ben  Holladay  to  his 
brother  Joseph  Holladay.     After  disposing  of  other  questions 
which  arose  in  the  case,  the  opinion  proceeds  as  follows: 
^'The  answer  of  Holladay  also  contains  an  allegation  in  bar 
of  this  suit,  to  the  effect  that  on  November  7,  1883,  and  prior 
to  the  commencement  thereof,  the  circuit  court  of  the  stafte 
for  the  county  of  Multnomah,  in  a  suit  than  pending  therein 
between  Ben  Holladay  and  Joseph  Holladay,  appointed  a  re- 
eeiver  of  all  the  property  mentioned  in  the  bill  herein,  who  Is 
now  in  possession  of  the  same  as  such  receiver,  which  suit  is 
still  pending  in  said  court     In  support  of  this  defense,  ooun* 
sel  submit  the  proposition  that  while  property  is  in  the  hands 
of  a  receiver  appointed  by  a  court,  no  other  court  can  acquire 
or  take  jurisdiction  of  a  suit  concerning  such  property,  and 
cites  a  number  of  authorities  in  support  thereof;  but  the  prop- 
osition is  altogether  too  broad,  and  is  unsupported  by  the  au- 
thorities cited.    The  receiver  has  no  right  in  the  property,  bnt 
only  the  possession  thereofl    So  long  as  that  is  not  disturbed 
or  questioned,  parties  may  litigate  in  the  same  court  or  els^ 
where  questions  concerning  the  ultimate  right  and  title  to 
the  property;  and,  therefore,  notwithstanding  the  case  of 
Holladay,  and  the  possession  of  the  receiver  therein,  this 
court  may  take  jurisdiction  of  a  suit  to  set  aside  or  postpone 
an  alleged  fraudulent  conveyance  of  any  of  this  property  by 
Ben  Holladay  which  hinders  or  delays  the  plaintiff  in  tiie 
enforcement  of  his  judgment  against  said  Holladay.   In  Bust 
T.  Colbathj  8  Wall.  334,  this  question  is  examined  by  Mr. 
Justice  Miller,  and  the  conclusion  reached  that  the  rule 
among  courts  of  concurrent  jurisdiction,  that  the  one  which 
first  obtains  jurisdiction  of  a  case  has  the  exclusive  right  to 
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dedde  every  qoeeiion  arising  therein,  le  eubjeot  to  limitations. 
See  also  Andrem  t.  BmUk,  19  Blatoht  100;  5  Fed.  Rep.  888. 

^  The  object  of  the  suit  in  the  state  court  between  the  two 
Holladays  is  not  stated  in  the  answer;  but  in  the  nature  of 
things,  it  cannot  inTolve  the  matters  in  controversy  here,  and 
particularly  the  question  of  whether  the  plaintiff  is  entitled, 
as  a  creditor  of  Ben  Holladay,  to  have  these  conveyances  to 
Joseph  HoUaday  set  aside,  or  postponed  in  favor  of  the  judg^ 
ment  against  the  former.  If  this  court  should  find  that  these 
conveyances  were  made  with  intent  to  hinder  and  delay  the 
plaintiff  in  the  collection  of  his  demand,  under  such  circum* 
stances  as  makes  the  grantee  therein  a  participant  in  the 
fraud,  it  would  be  its  duty  to  decree  that  they  be  set  aside,  or 
postponed  in  favor  of  the  plaintiff's  judgment.  80  far  there 
would  be  no  interference  with  the  process  of  the  state  court, 
or  the  possession  of  the  receiver.  Whether  this  court  will 
stop  there,  and  remit  the  plaintiff  to  his  execution  out  of  the 
same  state  court  on  bis  judgment  therein,  or  provide  for  the 
sale  of  so  much  of  the  property  by  a  master  as  may  be  suffi- 
cient to  satisfy  the  same,  together  with  the  cost  incurred  in 
this  court,  will  depend  on  circumstances.  The  latter  course 
cannot  be  pursued  while  the  receiver  is  in  charge,  for  that 
would  necessarily  interfere  with  his  possession.  But  so  long 
as  the  plaintiff's  right  to  enforce  the  judgment,  and  for  the 
amount  found  due  him,  depends  on  a  decree  of  this  court,  it 
is  proper,  and  very  convenient,  that  any  disposition  of  the 
property  in  question  to  satisfy  the  same  should  be  made  on  its 
process.  And  provision  may  be  made  in  the  decree  that  the 
sale  ^hall  be  delayed  until  the  receiver  is  discharged,  or  that 
the  plaintiff  may  apply  on  the  footing  of  the  decree,  for  an 
order  of  sale  as  soon  as  such  discharge  takes  place." 

In  the  case  of  the  Daniel  Kaine,  35  Fed.  Rep.  786,  Paine 
recovered  a  judgment  in  thestate  court  of  Pennsylvania  against 
James  Linn,  a  tenant  in  common  of  the  steamboat  Daniel 
Kaine,  execution  issued,  and  the  sheriff  made  this  return: 
*'  Levied  upon  all  the  right,  title,  and  interest  of  the  defendant 
in  the  steamboat  Daniel  Kaine,  in  the  hands  of  the  United 
States  marshal,  and  gave  notice  to  the  United  States  marshal 
(Miller)  of  said  levy,  and  made  claim  upon  proceeds  of  boat." 
After  stating  these  facts,  the  court  proceeds:  '*  Was  it  then 
beyond  the  reach  of  his  execution  creditors  whose  judgment 
was  in  the  state  court?  It  is,  indeed,  undeniable,  that  this 
court  has  obtained  exclusive  jurisdiction  over  the  vessel  for 
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all  the  purposes  of  the  suit  which  had  been  here  institiited: 
Heidritter  t.  Elizabeth  OU  Cloth  Co.,  112  U.  S.  294;  and  it  is 
not  to  be  doubted  that  property  once  attached  or  levied  on  is 
in  the  custody  of  the  law,  and  is  not  liable  to  be  taken  by 
another  execution  in  the  hands  of  a  different  officer,  eepeci* 
ally  if  that  officer  is  acting  under  a  different  jurisdiction: 
Hagan  v.  Lucas,  10  Pet  400;  Taylor  v.  Carryl,  20  How.  683; 
Freeman  v.  Howe,  24  How.  450.    It  will  be  perceived,  however, 
that  the  sheriff's  levy  here  did  not  involve  the  disposition  or 
control  of  the  property.    It  was  made  in  manifest  subordina- 
tion to,  and  in  recognition  of  the  right  of  the  marshal  to  hold 
and  dispose  of  the  vessel.    Nor  was  actual  seizure  necessarj 
to  give  efficacy  to  the  sheriff's  levy,  as  it  was  made,  not  upon 
the  res  itself,  but  merely  upon  theMefendant's  interest:  Srodes 
Y.  Caven,  8  Watts,  258;  Welsh  v.  Bell,  32  Pa.  St  13;  but  the 
execution  creditor  here  need  not  stand  on  the  sheriff's  levy. 
In  Pennsylvania,  a  fi.  fa.  binds  all  the  defendants'  personal 
property  in  the  bailiwick,  whether  there  is  a  levy  or  not;  and 
the  lien  attaches  irom  the  time  the  writ  is  put  in  the  sheriff 'a 
hands:  Duncan  v.  McCumber,  10  Watts.  212.    The  issuing  of 
the  execution  from  the  court  of  common  pleas  was  not  an  in- 
terference with  the  marshal,  and  in  nowise  tended  to  bring 
about  a  conflict  of  jurisdiction.    What  good  reason,  then,  is 
there  for  denying  to  this  execution  creditor  the  benefit  of  a 
lien?    In  Heidritter  v.  Elizabeth  OU  Cloth  Co.,  112  U.  8.  294, 
the  court  noticed  and  carefully  distinguished  between  the  pro* 
ceedings  in  the  state  court  for  the  purpose  of  declaring  and 
establishing  the  mechanic's  lien,  and  the  subsequent  proceed- 
ings involving  the  sale  of  the  property,  the  latter  only  being 
adjudged  void.'* 

In  the  case  of  BaU  v.  Tompkins,  41  Fed.  Rep.  486,  after  stai* 
ing  the  general  principle,  that  '*  this  court  cannot  invade  the 
possession  of  the  subject-matter  of  controversy  already  taken 
by  the  state  court  having  concurrent  authority,  and  in  the 
exercise  thereof;  for  the  rule  is  here  as  elsewhere,  that  the 
court  which  first  acquired  possession  of  the  subject  will  retain 
it,  and  the  power  to  dispose  of  it  by  its  own  adjudication,  cit- 
ing Williams  v.  Benedict,  8  How.  107;  Freema,n  v.  Howe,  24 
How.  450;  YonUy  v.  Lavender,  21  Wall.  276,  proceeds  as  fol- 
lows: ''And  this  brings  us  to  the  pivotal  question  in  the  pres- 
ent inquiry:  What  is  the  nature  and  character  of  the  posses- 
sion of  the  state  or  federal  court  which  excludes  the  exeroiN 
of  authority  over  the  subject  or  thing  by  the  other?    From 
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thfi  authorities  on  this  subject  (which  in  the  circuit  courts  are 
not  altogether  harmonious),  and  from  the  reasons  for  the  rule, 
I  mvehend  it  to  be,  substantially,  that  the  possession  con- 
templated as  safficient  to  make  it  exclusive  is  that  which  the 
eoort  bjr  its  process,  or  some  equivalent  mode,  has,  either  for 
the  direct  purpose  of  the  proceeding,  or  for  some  other  purpose 
ancillary  to  the  main  object,  drawn  into  its  dominion  and 
eostody  some  thing.     That  thing  may  be  corporeal  or  incor- 
poreal, a  substance,  or  a  mere  right.    These  may  be  the  sub- 
jeefr-matter  of  jurisdiction  in  a  pending  cause,  which  often 
Fooeeds  from  the  beginning  to  the  judgment  without  the 
eoort's  having  taken  actual  dominion  of  any  thing;  but  there 
u  no  exclusiYe  jurisdiction  over  such  a  matter.    The  result 
Buy  be  a  judgment  which  will  establish  a  right,  but  the  court 
has  not  had  any  possession.    The  pendency  of  a  controversy 
in  a  suit  in  a  state  or  federal  court  is  no  bar  to  a  suit  in  the 
other  court  involving  the  same  controversy:  Stanton  v.  £m* 
t^i  93  U.  8.  548;  and  each  will  proceed  in  its  own  course  to 
a  judgment  establishing  the  right.    The  control  which  each 
oourt  has  over  its  own  processes  has  always  been  found  ade- 
quate to  prevent  mischief  from  diverse  judgments  in  the  sev- 
oral  jurisdictions;  but,  in  proceeding  on  its  way,  whenever 
either  court  finds  that  the  other  has  already  taken  actual  do* 
nonion  over  some  subject,  it  will  let  the  thing  alone,  so  long 
M  that  dominion  is  retained,  and  proceed,  if  there  be  enough 
iiAterial  besides  to  support  the  exercise  of  its  jurisdiction,  and 
^  pursuit  may  reach  fruit.    If  not,  it  will  stop. 

There  are  many  cases  in  the  supreme  court  reports  where 
this  subject  has  been  discussed,  and  these  principles  applied. 
Some  of  them  have  been  already  cited.  Others  are  Heidriit$r 
▼.  Elixabeth  OU  Cloth  Co.,  112  U.  S.  294;  Rio  Orande  B.  B.  Co. 
▼.  OomUa,  132  U.  S.  478. 

Under  the  act  of  Congress  of  March  8,  1887,  receivers  ap- 
pointed by  the  courts  of  the  United  States  may  now  be  sued 
without  leave  in  any  court  having  jurisdiction  over  the  sub- 
ject 

No  ooort  can  interfere  with  the  custody  of  property  held  by 
another  court  through  a  receiver,  but  may  establish  by  its 
judgment  a  debt  against  the  receivership,  which  must  be 
reoognixed,  even  by  the  court  appointing  the  receiver,  and  is 
not  open  to  revision  by  it,  if  the  court  rendering  the  decision 
bad  jurisdiction  of  the  subject-matter  and  the  parties.  The 
■saner  in  which  U  shall  be  paid,  and  the  adjustment  of  the 
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equities  between  all  persons  having  claims  on  the  proper^ 
and  effects  in  the  hands  of  a  receiver,  mnst  be  under  the  oon* 
trol  of  the  court  having  custody  through  its  receiver;  but  this 
does  not  affect  the  jurisdiction  of  other  courts  conclusively  to 
establish  by  judgment  the  existence  and  extent  of  a  elaim: 
DiUingham  v.  RuesM,  73  Tex.  47,  15  Am«  St  Rep.  768. 

It  is  a  well  established  rule,  that  when  there  is  a  fund  in 
oourt  for  distribution,  creditors,  or  those  entitled  to  share  in 
the  distribution,  may  come  in  by  petition,  and  have  their 
claims  adjusted  by  the  court  administering  the  trust,  and 
receive  their  distributive  share.  Such  were  the  facts  in  tbm 
case  in  WiUiam$  v.  Benedietj  8  How.  107,  and  Peale  v.  PM/ips, 
14  How.  872,  and  some  others  cited;  but,  when  a  bill  is  filed 
to  foreclose  a  mortgage,  the  proper  parties  are  the  mortgagor 
and  mortgagee.  The  fund  primarily  is  applied  to  the  mort- 
gage debt,  the  balance  to  the  mortgagor.  A  stranger  to  the 
mortgage,  in  the  absence  of  a  statute  or  rule  of  court,  cannot 
have  himself  made  a  party,  without  the  consent  of  the  com- 
plainant: Renfro  v.  Ooetter^  78  Ala.  318;  Floumay  r.  Harp^r^ 
81  Ala.  494;  Hambrick  v.  Russell,  86  Ala.  199. 

Neither  do  the  complainants,  in  the  case  under  consideni* 
tion,  have  that  relation  to  the  matter  or  parties  in  the  fore- 
closure suit,  which  would  enable  them  to  file  a  bill  of  review 
of  the  decree  in  that  case,  and  show  error  apparent  on  the 
record;  or  by  bill  in  the  nature  of  a  bill  of  review,  and  show 
that  they  were  overreached  and  defrauded  by  its  procurement. 
They  were  neither  parties  nor  privies  to  that  proceeding,  and 
have  no  title  or  claim  of  ownership  to  the  property  conveyed 
by  the  mortgage:  Whiting  v.  Bank  of  United' Stateif  18  Pet  16; 
Humphreys  v.  Burleson^  72  Ala.  4;  Dunklin  v.  Harvey,  66  Ala. 
181;  Newliny.  McAfee,  64  Ala.  864;  Curry  v.  Peebles,  88  Ala. 
226;  Lee  v.  Lee,  65  Ala.  602;  City  of  Opelika  y.  Danid^  69 
Ala.  216. 

Extracts  at  length  have  been  quoted  from  leading  casss, 
that  the  reasoning  and  conclusions  of  the  different  courts  con* 
struing,  limiting,  and  applying  the  general  principle  stated  in 
Peck  V.  Jenness,  7  How.  624, 626,  may  be  the  better  understood 
and  appreciated.  All  the  authorities  recognize  the  impoi^ 
tance  of  carefully  preserving  the  boundary  line  between  courts 
of  concurrent  jurisdiction,  in  order  to  prevent  conflicts,  and 
to  preserve  in  harmony  their  relations  to  each  other.  Har- 
mony between  the  state  and  federal  courts  is  the  life  of  our 
complex  system  of  gpvernment,  and  should  be  guarded  by  a 
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'*  flaming  tword  which  tarns  erery  waj."  To  prevent  abuM 
•f  the  principle,  and  the  saccessfal  perpetration  of  injiutioe 
or  fraud,  through  forms  of  law,  courts  accord  to  suitors  and 
litigants  all  necessary  latitude;  and  they  are  not  restricted 
to  any  one  fomm  for  the  adjudication  of  any  qoestion  or  right, 
provided  only  that  such  adjudications  are  not  upon  questions 
pending  in  another  concurrent  court  which  had  prior  juris- 
diction, and  provided  that  its  writs  or  process  shall  not  hin- 
der the  performance  of  any  lawful  mandate  of  such  ooncur- 
ruit  coart,  or  interfere  with  or  disturb  the  possession  of  any 
sobjaet-matter  then  in  gremio  legii. 

Possibly  plain  tiflb  might  sue  the  Brierfield  Coal  and  Iron 
Company  in  a  court  of  law,  and  recover  judgment,  and  have 
execution  as  in  the  case  of  the  steamboat  Daniel  Kaine^  in 
85  Fed.  Rep.  786,  or  file  a  bill  on  the  judgment  as  in  the 
HcUaday  eoM,  27  Fed.  Bep.  880;  or,  when  necessary  to  fix 
and  establish  a  lien,  they  may  proceed  for  this  purpose  as  in 
the  case  of  HridriiUr  v.  EliMobeth  Oa  Cloth  Co.,  112  U.  S.  294, 
and  in  neither  instance  transgress  the  domain  of  the  United 
States  court.  Any  attempt  to  enforce  the  judgment  or  lien 
IhuB  established,  by  interfering  with  the  possession  or  subject* 
matter  under  the  control  of  the  concurrent  court,  would  be 
nugatory. 

In  accordance  with  the  principle  declared  by  Miller,  J.,  in 
the  case  of  Watson  v.  Jones,  18  Wall.  679,  the  court  should 
grftnt  any  relief  authorised  by  the  pleadings  and  proof,  which 
did  not  conflict  with  the  decree  of  the  United  States  court,  or 
disturb  the  possession  of  the  property  in  the  hands  of  the 
eourt^  although  the  bill  may  ask  for  some  relief  which  per- 
haps oan  not  be  granted. 

It  may  be,  that  notwithstanding  the  complainants  do  not 
claim  any  ownership  in  the  property  conveyed  by  the  mort- 
gage, or  may  not  have  that  relationship  to  the  foreclosure  suit 
which,  under  the  decisions  of  this  state,  cited  above,  would 
authorize  them  to  file  a  bill  of  review,  or  an  original  bill  in 
the  nature  of  a  bill  of  review,  to  correct  or  set  aside  the  de- 
cree rendered  in  the  circuit  court  of  the  United  States,  for 
error  apparent,  or  for  fraud  in  its  procurement,  under  the 
liberal  system  declared  in  the  case  of  Krippendorf  v.  Hyde, 
110  U.  S.  276,  to  prevent  abuse  and  injustice,  plaintiffs  might 
get  relief  by  filing  a  petition  as  ancillary  to  the  foreclosure 
suit  We  express  no  opinion  as  to  that  question.  We  do  hold, 
Aowever,  that  i^  the  trg8ta0  in  the  deed  of  trust,  and  the  de* 
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fendant  corporation,  the  Brierfield  Coal  and  Iron  Companj^and 
the  stockholders  and  directors,  with  the  knowledge  and  assiatp 
anoe  of  the  stockholders,  fraudulently  combined  and  colluded 
together  to  hinder,  delay,  and  defraud  the  creditors  of  the  de- 
fendant corporation,  and  to  carry  out  this  fraudulent  purpose 
procured  the  certificates  mentioned  in  the  pleadings  to  be 
fraudulently  issued,  and  fraudulently  procured  the  execotion 
of  the  deed  of  further  assurance;  and  that  the  bonds  seoared 
by  the  trust  were  without  consideration,  and  issued  in  viola- 
tion of  law,  of  which  the  holders  had  notice,  and  a  decree  of 
foreclosure  of  the  deed  of  trust  was  procured  in  the  United 
States  court  for  the  same  fraudulent  purpose  and  intent,  which 
facts  seem  to  be  substantially  averred  in  the  bill,  and  which, 
on  demurrer,  must  be  regarded  as  true,  the  complainants,  aa 
creditors,  are  entitled  to  relief  in  some  court  We  further 
hold  that  the  jurisdiction  of  the  chancery  court  of  the  state 
of  Alabama  of  all  these  matters  is  full  and  complete,  and  un- 
less these  questions  are  pending  in  some  other  oourt  of  con* 
current  jurisdiction,  in  such  way  and  manner  as  may  be 
pleaded  in  bar  to  this  suit,  the  complainants,  upon  proof  of 
the  averments  of  the  bill,  are  entitled  to  every  relief  in  thia 
court:   Watson  v.  Jones^  13  Wall.  679. 

In  granting  relief,  if  the  pleadings  and  proof  justify  it,  the 
chancery  court  will  be  controlled  by  the  limitations  and  prin* 
ciples  herein  declared,  so  as  not  to  conflict  with  the  jurisdic- 
tion of  the  federal  court. 

We  do  not  wish  to  be  understood  as  intimating  that  the  bill 
is  in  all  respects  without  defect  as  to  parties,  or  that  a  proper 
decree  could  be  rendered  upon  the  pleadings  in  their  present 
shape,  or  that  any  decree  would  affect  the  rights  of  bond- 
holders, or  holders  of  the  certificates,  who  have  not  been  made 
parties  to  the  cause.  We  simply  adjudge  the  grounds  of  de- 
murrer assigned,  being  against  the  bill  as  a  whole,  are  not 
well  taken,  and  should  have  been  overruled. 

Reversed  and  remanded. 

Clopton  and  Walker,  JJ.,  not  sitting. 


Stokb,  C  J.,  filed  a  concnrring  opinion  in  which,  after  reoapitnlating  th« 
facte  eet  forth  in  the  opinion  of  Jastice  Coleman,  and  pointing  out  that^  on* 
der  the  circumstances,  the  bonds  of  the  corporation  were  to  be  regarded  aa 
having  been  issned  to  the  holders  without  any  consideration,  and  aUading 
to  the  suspicious  fact  that  the  husband  of  one  of  the  holders  was  named  «■ 
trustee  iu  the  mortgage  given  for  the  security  of  the  bonds,  prooeeded  to 
diseoM  the  doctrine  aa  to  the  limits  within  which  a  conrt  can  entertain  ]«« 


Not.  1881.]    Oat,  Habdib  &  Co.  v.  B.  C.  &  L  Co.  189 

iWictioiB  of  mite  raUtiiig  to  matten  of  which  a  oonrl  of  oonoarrool  Jurio- 
dicttoa  has  alroady  takon  ooffnintnoo.  "Each  of  tho  gorora mooted  fodoni 
and  atato.  baa  a  jiidioiary,  a  nooaooary  arm  for  tho  onforooment  of  delogatod 
fovor  and  prooervatioa  of  good  ordor;  and  in  tho  administration  of  jastioo 
oontroveraies  may  and  do  arioo  in  tho  adjoBtmont  of  which  tho  oonrte  of  tho 
two  goTommente  have  ooneorront  jarisdiction.  •  •  •  Properly  adminiatorod, 
oaeh  tribunal  ean  oxeroiae  all  ite  rightful  jariadiction,  and  grant  all  rightfnl 
rolief  to  tho  onitora  before  it^  without  abridging  the  equal  righte  of  other 
equally  meritoriona  suitors  before  other  tribnnab  having  equal  power.  Tho 
diiBeuHy  lies  in  determining  when  or  from  what  arbiter  the  mandate  can 
bo  mutiioritatiToly  uttered,  'thus  far  ahalt  thou  go/  That  two  material 
bodioo  cannot  oocupy  tho  same  apace,  ia  an  estebltahed  law  of  physica.  If 
tUa  imponiblo  feat  bo  attempted,  collision  must  bo  tho  result.  So  when 
one  oourt  has  aoqnired  and  ia  in  jurisdiction  over  a  subject-matter  inier 
forteM,  no  other  oourt  of  simply  ooncurrent  power  can  take  jurisdiction  of 
that  samo  snbject-matter  between  the  same  parties;  and  the  rule  is  much 
BMre  inflexible  when,  under  some  color  or  process  of  ite  own,  tho  oourt  first 
acquiring  jurisdiction  has  obtained  possession  of  tho  ret  which  is  the  subject 
of  tho  snitb  When  this  is  tho  case,  tho  thing  ia  in  tho  custody  of  the  courts 
and  until  disposed  of  by  final  judgment  or  decree,  that  possession  cannot  bo 
interfered  with  by  any  oourt  of  ooncurrent  jurisdiction,  whether  ite  powers 
bo  invoked  by  a  party  te  the  first  suit  or  by  a  stranger  to  the  litigation." 
Ho  then  ozprsosod  his  full  concurrence  with  the  stetemente  of  Justice  Colo. 
msB  aa  to  tlio  extent  of  tho  rule,  and  proceeded  thus:  "Tho  reason  of  tho 
rule  existe  in  tbe  prevention  of  oollisioos  between  oourte  of  ooncurrent  jn« 
risdietion.  Neither  the  reason  nor  the  rule  finds  any  field  of  operation,  whoa 
tbe  prooeedingain  one  jurisdiction  do  not  in  any  manner  interfere  with  thoeo 
la  tiio  other.  .  •  .  Under  the  suit  by  tho  tmstoe  in  the  United  Stetoo  courts 
all  tho  property  of  the  Brierfield  Goal  and  Iron  Company  was  placed  in  tho 
hands  of  a  trustee  or  receiver,  to  bo  administered  for  the  purposes  specified 
la  the  mortgage,  and  the  further  assurance.  Until  that  court  finishes  tho 
litigation  there  ponding,  and  relinquishes  the  possession  of  the  property,  no 
other  oonrt  can  disturb  that  possession,  or  interfere  with  the  untrammelod 
adjadieation  of  the  isauos  raised  in  that  suit;  and  the  decision  or  deoreo 
rsodered,  or  to  be  rendered  in  that  suit,  will  bind  all  the  parties  to  it  and 
tbeir  privies,  unless  it  is  reversed  by  a  oourt  having  authority  to  revise  ite 
judgment:  Slotd  r.  Life,  103  U.  8.  Ml  In  other  words,  while  the  proceed- 
ings of  tho  court  are  in  fieri,  and  the  corporation'a  offecte  are  in  the  hands  of 
that  ooort'a  trustee  or  receiver,  no  other  court  of  concurrent  jurisdiction, 
and  no  suitor  in  such  court,  can  disturb  or  interfere  with  such  possession, 
or  with  that  court's  un trammeled  adjudication  of  the  questions  before  it. 
The  rule  has  no  greater  extent  than  this:  2  Leading  Cases  in  Equity, 
parts,  1402." 

The  fact  was  then  emphasised  that  as  Cay,  Hardie  ft  Co.  had  not  been 
made  defendante  in  tho  snit  by  tho  trustee,  they  could  not  be  heard  in  do* 
of  it.  It  was  pointed  out  that  the  law  furniahed  them  with  no  coercive 
IS  of  having  themselves  made  defendants,  and  that  even  if  they  were 
notified  to  come  and  prove  their  claims,  they  would  not  be  in  a  position  to 
controvert  tho  legality  of  the  bonds  and  mortgage.  The  charges  of  fraud 
weio  then  anmmarised,  and  it  was  shown  that  ia  the  trustee's  suit  "  no 
adversary  interest  was  presented,"  and  that  "  in  the  nature  of  things  none 
eoold  be  regularly  presented."  A  judgment  thas  obtained  was  collusive, 
sad  could  have  do  binding  effect  on  creditors  who  are  not  and  havo  no 
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legitimate  means  of  making  theauelvea  parties.  *'Only  partiee  and  tlMif 
priFiee  in  estate  or  blood  are  estopped  from  dispating  the  aaoertained  faoti 
on  which  judgments  of  oonrts  are  founded.  As  to  oreditors  wh«  ar« 
strangers  to  the  record,  if  fraudulent,  they  are  of  no  araiL  When  they  are 
made  a  fraudulent  oontrivanoe  or  aid  in  hindering,  delaying,  or  obstructing 
creditors  in  the  enforcement  of  their  just  demand^  they  aoquire  no  additional 
force  by  the  oircumstanoe  that  in  form  they  are  the  solemn  jadgmeafes  of  a 
oourt  Nothing  is  simpler  or  easier  of  aooomplishment  than  to  redaoe  «a 
mnfounded  or  fraudulent  olaim  to  judgment  when  the  ostensible  antagoaistv 
ooncur  in  the  deeire  to  da  so^  and  the  court  or  presiding  judgs^  being  igno* 
laat  of  the  secret  intent^  and  acting  only  on  the  case  shown  in  the  pleadings 
is  without  knowledge  of  the  purpose  intended.  He  u  thos  sometimea  mnda 
the  innooent  instrument  of  a  most  atrocious  fraud.  Ohanoery  sweepa  awagf 
such  contriranoee  '  as  ohaif  before  the  wind."* 

The  oonclttsion  deduced  from  the  foregoing  considerations  is  thus  statad< 
*'It  is  certainly  true  that  no  oourt  will  or  can  restrain  or  intermeddle  with 
another  court  of  co-ordinate  jarisdiotioa.  It  does,  however,  often  interfere 
with  parties  who  are  conducting  litigation  before  another  tribunal.  It 
wonid  seem  there  can  be  no  objection  to  taking  testimony  to  establish  tha 
jnstuess  of  oomplainaiit's  daim,  and  if  true  ss  charged,  the  fraud  of  tba 
•orporation  through  its  officers  in  placing  or  attempting  to  plaoe  its  effaota 
beyond  the  reach  of  its  banaJkU  creditors.  Nor  does  it  appear  that  stepa 
cannot  be  taken  to  subject  the  unpaid  subscriptions  of  stock  in  the  corpora* 
tion  to  the  demand  of  complainants.  It  is  not  shown  that  the  cirouit  court 
of  the  United  States  has  taken  any  jurisdiction  of  this  subjeot^  or  been  asked 
to  do  so." 

An  application  for  a  rehearing  was  made,  and  Justice  Stone  delirored  a 
short  opinion,  in  which,  while  admitting  that  the  appellees  had  fully  demon- 
strated  that,  so  long  ss  the  cirouit  court  of  the  United  States  had  oontrol 
and  possession  of  the  property  and  effects  of  th^  Brierfield  Coal  and  Iron 
Company,  no  other  court  could  interfere  with  that  possession,  he  again  ex- 
pressed his  coniriction  that  any  decree  which  that  court  might  deliver  would 
be  deter minatl re  merely  of  the  rights  involved,  as  between  the  parties  to  tho 
■oit^  but  that  its  effect  extended  no  further.  It  could  not  determine  prop- 
erty rights  against  other  claimants  who  were  not  parties  to  the  litigstiout 
and  the  fact  that  the  oourt  which  was  to  deliver  the  decree  was  a  federal 
eonrt  was  immaterial.  Another  argument  in  support  of  the  main  ground  on 
which  the  equity  of  the  bill  in  the  present  case  rested  was,  that  the  arrange- 
ments by  which  the  stockholders  were  allowed  to  receive  the  bonds  without 
eonsideration  were  in  direct  violation  of  the  principle  that  the  capital  stook 
of  a  corporation  is  a  trust  fund  for  its  creditors.  This  oorporation,  "instead 
of  holding  the  capital  stook  as  a  trust  fund  primarily  for  the  benefit  of  the 
oreditors  and  secondarily  for  the  stockholders,  reversed  this  rational  order 
of  things,  transformed  the  stockholders  into  creditors,  and  made  them  a  pre- 
ferred class,  with  a  prior,  paramount  mortgage  lien  over  all  other  oreditors 
who  may  have  trusted  or  may  trust  the  corporation."  Such  facts,  if  truly 
represented  in  the  oomplainants'  bill,  rendered  further  oomment  unneoes- 
■ary.  In  an  earlier  portion  of  his  opinion  he  disposed  of  an  objection  as  to 
the  venue  of  the  action,  which  is  sufficiently  explained  in  the  last  of  onr 
tIfUabi  to  this  case. 

JVRTSDTcrioif  —  Co!f FLTCT  OF.  —  Where  two  courts  possess  equal  and  eoa* 
anrrent  jurisdiction  of  a  matter,  that  court  in  which  jnriediction  first  at- 
taches will  retain  the  case  for  final  disposition:  MerriU  v.  LoAe^  16  Ohio,  S73| 
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€IAm.lko.m%(Maf9mw.  Garnet,  11  &  L  86; »  Am.  Bapu  412|  AraffNg  ▼• 
4wt  I  Ohio  8t  lOft;  <tt  Ain.  Deo.  814$  HhIU  t.  Paekeeo,  U  ObL  488;  88 

Am,  Das.  749l    TtiiM  niltt  was  applied  in  regard  to  federal  and  ttato  eonrli 

■  HiiMT.  Rawion,  40  Q&.  369;  2  Am.  Uep.  681;  Shanm  r.  8kanm»  84  OaL 

ttl    When  onoe  the  state  oonrte  have  acquired  jnriadietion  ef  a  qQeetioB» 

tti  Meral  jedieiary  haa  no  control  over  it  nntil  the  state  has  flnally  ex« 

ksited  ifti  jndtoial  power  by  a  final  decision  in  its  highest  trihnnal:  State  T. 

AaekUkr,  6  Minn.  223;  80  Ana.  l>eo.  4ia    On  the  other  hand,  a  state  ccnri 

faM  00  Jarisdiotioa  of  an  a4sttoa  to  foreclose  a  mortgage  where  the  premises 

WBNk  ^  iba  eonuneaoomeni  of  the  action,  in  tho  hands  of  a  receiver  ap* 

yoiBtsd  hy  a  federal  oonrt  having  jurisdiction  to  make  snch  appointmentt 

MStmmim  <fc.  AL  A  Cb.  ▼•  MUwatiim  etc  S,  B.  Oo.,  20  Wis.  186;  88  An. 

Oto,  786k    So  also  whore  a  oircnit  court  of  the  United  States  has  canceled  a 

fargad  histninient»  and  enjoined  the  claiming  of  property  rights  thereunder, 

il  ia  the  dnty  of  tho  ataAe  oonrt  to  lespeet  that  injunction,  and  to  prevent 

tiis  safatceoMnt  ef  any  property  rights  which  are  essentially  based  upon  tha 

laqpd  sad  eanosled  inatmment:  Shanm  v.  Skanm,  84  OaL  424. 

Esauvua^  Sum  AaAnrsr.  — Whether  leare  to  sue  a  receiver  Is  neosa* 
aaiy  is  discaaaed  In  the  noto  to  Naglee  t.  Akxastdria  etc  E^y  Ox»  6  Am. 
8t.  Bep  31ft.  SpalnUmg  t.  CammonweaUh,  88  Ky.  135,  and  Brown  t.  BaakK 
1  Wish.  4B7t  are  rooent  anthoritiss  for  the  doctrine  that  snch  leave  is  ne- 
flwuy.  That  tho  poeaession  of  a  receiver  oannot  be  distarbed  by  persons 
baviag  advene  thongb  paramount  liens,  unices  permission  is  given  by  tha 
saart  sppointiag  bim»  ana  WaOhg  v.  MiUtr,  108  K.  Y.  178;  8  Am.  81  Bs|b 
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tH  Aljuawa,  SXL] 
MiBiun  AMi»  BiTOBai— PuuDora  HAXtaAon,  —la  a  bOI  for  dlimu^ 
an  avermsnt  by  the  eomplainant  that  on  a  certain  day  "she  was  lav* 
fully  and  Isgally  married  to  the  defendant,"  Is  sufficient^  though  subse> 
fuent  aUogationa  in  the  bill  show  that  the  wife  waa  Induced  to  go  through 
the  eaceniony  of  marriage  by  tho  fraudulent  representations  of  the  do* 
tsadaat  that  the  person  who  performed  the  ceremony  waa  an  anttioriasd 


HjaaoAam  An>  Ditimmb— Mabbiaob  fbb  Vkbba  db  Futubo  Folu»wb» 
WW  CoHABiTAnoir.  —  Marriage  Is  not  oonstitated  by  cohabitation  with* 
out  the  solemniaation  of  the  marriage  ceremony,  where  it  is  the  under- 
staniling  of  the  partiee  cohabiting  tiiat  thfy  are  not  to  become  husband 
aad  wife  until  a  formal  esremony  takes  plaoa 

MaBBUAB  AM9  DiTOBOB.  —  A  MaBBIAOB  WITHOUT  ▲  L1OBH8B  AVD  BT  AM 

UvAFraouoEBD  Pbhsob  Is  valid^  If  the  parties  eoosent  thereto  and  after* 
wards  cohabit  together. 
Mabuaoi  ahd  DiroBcn— YiUDrrr  of  a  Mabbxaab  Pbooobbd  bt  Fbaoik 
Where  there  is  an  executory  agreement  to  marry,  and  one  of  the  partiss 
Is  fadaaad,  by  fraudulent  rcpreeentations,  to  go  through  a  marriage  oer- 
esMBy  bafere  a  person  not  authorised  to  perform  it,  and  the  ceremony 
k  foUowod  hy  oohaMtation,  the  marriage  Is  valid  for  aU  civil  pnrposei^ 
inless  and  nntU  avoided  by  the  deceired  party.  If  the  defendant  hi  a 
divorce  suit  is  the  party  who  was  guilty  of  the  frand,  he  cannot  taka 
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adrantage  of  bh  own  wrong  and  assert  that  tha  oonssnt  was  not  ■» 
for  the  parposo  of  aroiding  the  marriage. 
Marriaoi  aud  Ditorob — Pliadino.  —  An  arerment  aa  to  the  diaig^  «€ 
adultery  which  states  "  that  said  defendant  has  been  gniltj  of  adultery 
with  dirers  parties  and  persons,  whose  names  are  mnknowii  to  the  anb» 
trix,"  is  sufficiently  certain. 

Watts  and  Son^  for  the  appellant 
Charlei  Wiikinsonf  for  the  respondent 

Per  Curiam.    Appellee  seeks  by  the  bill  the  dissolution  of 
the  bonds  of  matrimony,  on  the  ground  that  defendant  has 
abandoned  her,  and  has  committed  adultery  with  divern  other 
women.    The  appeal,  being  taken  from  a  decree  overruling  a 
motion  to  dismiss  the  bill  for  want  of  equity,  and  a  demurrer 
thereto,  involves  only  the  suflSciency  of  its  allegations.     The 
bill  alleges  that  the  parties  were  of  the  age  of  consent     The 
averment  as  to  the  marriage  is,  'Uhat  heretofore,  to  wit,  on 
the  sixth  day  of  May,  1890,  your  oratriz,  Daisy  Farley,  whose 
maiden  name  was  Daisy  Flexnor,  was  lawfully  and  legally 
married  unto  Hozie  C.  Farley,  the  defendant  to  this  your 
oratrix'a  bill  of  complaint"    This  is  a  sufficient  averment  of 
the  marriage:   2  Bishop's  Marriage  and  Divorce,  sec.  832. 
Defendant  insists,  however,  that  this  general  averment  is  lim* 
ited  and  modified  by  subsequent  allegations  of  fact,  which 
show  there  was  never  a  legal  marriage  between  complainant 
and  defendant    The  allegations  referred  to  are,  that  defend* 
ant,  having  taken  advantage  of  the  innocence  and  inexperience 
of  complainant,  did  not  in  fact  have  the  marriage  ceremony 
performed  by  an  authorized  minister,  but  substituted  therefor 
a  person  unknown  to  her,  who,  she  subsequently  discovered^ 
was  not  a  minister;  that  defendant  and  such  person  repre* 
sented  to  complainant  that  he  was  a  regularly  ordained  min- 
ister of  the  Oospel,  well  known  in  the  city  of  Montgomery; 
also,  that  they  had  procured  from  the  judge  of  probate  of 
Montgomery  County  a  license  for  the  marriage  of  complainant 
and  defendant,  and  that  by  these  representations,  which  were 
untrue,  they  imposed  npon  her  credulity,  and  she  married  de- 
fendant for  her  great  love  towards  him.    The  bill  also  avers 
that  complainant  and  defendant  associated  together  and  co- 
habited as  husband  and  wife. 

Whether,  under  our  statutes,  a  legal  marriage  can  be  had 
without  license,  and  without  solemnization,  was  left  an  open 
and  unsettled  question  in  Robertson  v.  State,  42  Ala.  510;  but 
in  the  subsequent  case  of  Begga  v.  State^  63  Ala.  108,  it  was 
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helJ  that  a  marriage  witliout  license  from  the  judge  of  pro 

bate,  and  without  Bolemnization  by  any  person  authorized  by 

Btatate  to  solemnize  it — merely  by  the  consent  of  the  parties 

—followed  by  cohabitation,  is  valid.    The  statutes  having 

been  since  re-enacted,  without  material  change  in  phraseologyy 

and  as  marriages  may  have  been  contracted  on  the  faith  of  the 

decision,  and  the  legitimacy  of  children  depend  on  maintain- 

iag  the  rule  therein  declared,  whatever  may  be  our  individual 

opinion  as  to  the  legality  of  such  marriages  under  our  stat* 

QteSy  we  do  not  feel  at  liberty  to  depart  from  the  doctrine  in 

Beggs  v.  State^  55  Ala.  108;  if  deemed  impolitic  and  unwisCi 

the  legislature  must  furnish  the  remedy. 

It  may  be  reasonably  inferred  from  the  averments  of  the 
bill,  being  takea  as  true,  that  complainant,  at  least,  did  not 
mean  and  intend  to  enter  into  the  relation  of  husband  and 
wife,  unless  there  was  a  formal  solemnization  of  the  marriage. 
As  a  general  proposition,  when  the  nuptials  are  delayed  with 
an  understanding  of  the  parties  that  they  are  not  to  become 
husband  and  wife  until  a  formal  ceremony  takes  place,  mar* 
riage  is  not  constituted  by  copulation  without  such  solemni- 
sation; for,  in  such  case,  consent  to  become  husband  and 
wife  presently,  indispensable  to  a  valid  marriage,  does  not 
«ust:  Peek  v.  Peel,  12  R.  L  485;  34  Am.  Rep.  702;  1  Bishop's 
Marriage  and  Divorce,  sec.  262.    This,  however,  is  not  the 
question  here  presented.    Complainant  consented,  in  fact 
iMame  the  wife  of  defendant,  though  beguiled  into  the  as* 
auoiption  at  that  time  of  the  etatue  of  marriage,  by  misrepre- 
ieutations  of  the  legality  and  binding  effect  of  the  formal 
ceremony.    The  precise  questioti  is,  when  there  is  an  execu- 
tory agreement  to  marry,  with  the  understanding  that  the 
parties  were  not  to  become  husband  and  wife  without  formal 
solemnization,  what  is  the  effect  of  an  intervening  ceremony, 
without  license,  performed  by  a  person  unauthorized,  imposed 
OS  complainant  by  false  pretenses  and  representations,  but 
believed  by  her  to  be  lawful  and  bona  fidet   A  marriage  pro- 
eared  by  deception  and  fraud,  except,  it  may  be,  of  certain 
kinds  and  magnitude,  is  not  absolutely  void,  but  only  void- 
able,  and  valid  for  all  civil  purposes  unless  and  until  avoided 
by  the  deceived  party.    The  party  imposed  upon  may  dis- 
affirm or  ratify  the  contract  of  marriage  after  discovery  of  the 
fraud;   and,  it  has  been  held,  that  voluntary  cohabitation 
thereafter  as  husband  and  wife  is  a  ratification.     As  under 
the  rule  declared  in  Beggs  v.  StaU,  55  Ala.  108,  a  valid  mar* 
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riage  maj  be  oonsiitQied  without  lioense  and  lolemnisatioii, 
merely  by  the  consent  of  the  parties,  certainly  complainant 
may  ratify  her  consent  to  an  immediate  marriage,  procured 
by  false  representations,  and  thus,  by  relation,  render  the 
marriage  good  ab  initio.  The  contract,  however,  can  be 
avdded  only  by  the  party  defrauded.  Says  Mr.  Bishop: 
'^The  doctrine  seems  to  require  no  qualification,  that  a  Toid- 
able  marriage  is,  until  the  act  or  sentence  transpires  which 
renders  it  void,  as  good  for  every  purpose  as  if  it  contained  no 
infirmity/'  1  Bishop's  Marriage  and  Divorce,  sec.  116.  H 
in  answer  to  the  usual  questions,  though  propounded  by  • 
person  not  authorised  to  solemise  the  marriage,  both  parties 
consented  to  a  union,  defendant  is  estopped  from  asserting 
that  the  consent  was  not  mutual,  or  that  he  did  not  consent; 
he  will  not  be  permitted  to  take  advantage  of  his  own  wrong 
and  fraud  to  escape  the  duties  and  responsibilities  of  the 
marital  relation.  *'  The  party  who  commits  a  fraud  is  bound, 
and  remains  bound  until  the  party  deceived  has  made  his  or 
her  election,  and  will  thereafter  be  bound,  or  not,  according 
to  the  election  made" :  Tompperi  v.  Tomppert^  18  Bush,  826; 
26  Am.  Rep.  197;  Hampatead  v.  Plaistauf,  49  N.  H.  84;  Stale 
V.  Murphy,  6  Ala.  766;  41  Am.  Dec.  79.  The  allegatiims  of 
the  bill,  fairly  construed,  show  that  complainant  elected  to 
treat  and  recognize  the  marriage  as  valid.  The  averment  ee 
to  the  charge  of  adultery  is,  *'that  said  defendant  has  been 
guilty  of  adultery  with  divers  parties  and  persons,  whoee 
names  are  unknown  to  your  oratriz.^  The  charge  is  averred 
with  a  sufficient  degree  of  certainty:  HoUUm  v.  HoUUm,  SB 
Ala.  777. 
Affirmed. 


Makbiaob  Pxa  Tibba  ra  Fonrao  Followsd  bt  OoBABEUTicnr  li 
valid  in  snoh  mdm  m  to  rander  issaa  legitimate:  Okeneif  t.  Arnold,  IS  N.  T. 
S45;  Se  Am.  Deo.  609,  and  extended  note  thereto;  Peds  r.  P^ek,  12  &  L  4801 
Si  Am.  Rep.  702|  Oarlwrighi  r.  MeOawn,  121  lU.  888;  2  An.  8k  Eep.  108| 
Wtiaie  i^  (Mmm.  181  Pa.  8t  199;  17  Am.  8t  Ben.  798. 

IfABKuas  ASD  DivoRoa.  —  A  Mabbiaoi  Pn  VsaaA  ds  PaJBurn.  fol* 
lowed  hj  eohaUtation,  ia  a  ralid  marriage,  though  not  aolemniaed  aoooid* 
lug  to  tho  laws  of  the  plaoe  where  the  eontraot  is  madet  Fmiiom  t.  Meed^  4 
Johns.  62;  4  Am.  Dea  244;  Newfmij  t.  BrumwiA.  2  Vt  161;  19  Am.  0se, 
703;  Dyer  t.  Braimoek,  86  Mo.  891;  27  Am.  Rep.  869;  JXidknti  r.  Br^m.  7S 
Pa.  8t  140;  18  Am.  Rep.  733;  Voorhee$  ▼.  Vwrhm,  46  N.  J.  Bq.  411;  19 
AoL  8t.  Rep.  404.  Tho  sole  ooodition  preseribed  by  the  law  to  giro  oiTfl 
effeote  to  a  pntatire  marriage  is  good  faith  on  the  part  of  ooe  or  both  tka 
parties.  Snoh  good  faith  meaiia  a  belief,  both  honest  and  reasonable^  thaS 
the  marriage  is  valid  and  in  Tiolation  of  no  legal  prohiUtioiu  BmiA  v.  Brnit^ 
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41  U.  Ann.  IIIQI  In  P«k  t.  P^A,  156  MaMi  479,  tt  WM  h«ld  thnt  when 
%  nan  and  a  woman,  whoM  domioile  was  in  Oalifornta,  agraod  in  Oregon 
tkal  tlwy  war*  to  Ura  together  ''ao  long  •■  mntoal  affection  ahonld  eziaW* 
•ad  theneeforwaid  oohabited  nnd  held  themaalTea  out  to  be  hnaband  nnd 
wife,  meh  an  ^graenimft  WM  not  n  BMiriago  oontraol  bj  Ite  Uv  of  dtbar  if 


Thompson  v.  Statu. 

IN.ALiBAlU^a8w) 

Lambt— AflMVXASiai;  what  &  ^Iho  offenae  of  laroeny  la  nol  eompiato 
If  ttw  noonoad  faik  to  aoqnira  aooh  dominion  over  the  property  aa  to 
MaUa  bim  to  take  aotoal  onatodj  or  oontrol.  Therefore^  where  the  evl* 
danea  merelj  ahowod  that  tho  defendant  atnick  the  hand  of  the  proeo* 
ealbig  witeeaay  and  cither  knocked  or  took  oat  two  dollara,  whioh  Ite 
witnaaa  WMa  boIdiBg,  bnt  that  it  waa  dark  at  the  tamo  and  the  witoea 
did  aot  aao  the  mono j  either  In  the  def endant*a  poaaeaaton  or  «■  tbn 
gnnnd,  a  oonnetion  for  laroany  oannol  bo  aoatained* 

JZL  L,  Harmon^  for  the  appellaQk 

WfUiam  £.  Martin^  attorney-general^  for  the  state. 

WiLKn,  J.  The  witness  for  the  state  testified  that  he  held 
•Qt  his  open  hand  with  two  silver  dollars  therein,  showing  the 
■oney  te  the  defendant;  that  the  defendant  struck  witness's 
hsnd  and  the  monej  was  either  knocked  out  of  his  hand 
or  wss  token  bj  the  defendant,  he  conid  not  tell  positively 
wfaieh.  It  was  after  twelve  o'clock  at  night,  and  the  witness 
did  not  see  the  money  either  in  defendant's  pospession  or  on 
ths  ground.  The  oourt  charged  the  jury:  "  If  the  jury  find 
from  the  evidence  that  the  defendant  with  a  felonious  intent 
grabbed  for  the  money,  but  did  not  get  it,  but  only  knocked 
it  from  the  owner's  hand  with  a  felonious  intent,  this  would 
be  a  sufficient  carrying  away  of  the  money,  although  defend* 
ant  never  got  possession  at  any  time  of  said  money."  This 
charge  was  erroneous.  To  constitute  larceny,  there  must  be 
a  felonious  teking  and  carrying  away  of  personal  property. 
There  must  be  such  a  caption  that  the  accused  requires  do- 
minion over  the  property,  followed  by  such  an  asportation  or 
carrying  away  as  to  supercede  the  possession  of  the  owner  for 
sa  appreciable  period  of  time.  Though  the  owner's  posses* 
lion  is  disturbedi  yet  the  offense  is  not  complete  if  the  accused 
fuls  to  acquire  such  dominion  over  the  property  as  to  enable 
turn  to  take  actual  custody  or  control:  Frazier  v.  State,  85 

Ak.  17;  7  Am.  St.  Repw  21;  Croom  v.  Btaie,  71  Ala.  14;  «d- 
▲a.saB»uVab  xxznL— IS 
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mofub  ▼.  fftote,  70  Ala.  8;  46  Am.  Bap.  67;  Wdf  ▼.  8iaU^  41 
Ala.  412.  It  is  not  enough  that  the  money  was  knocked  out 
of  the  owner's  hand,  if  it  fell  to  the  ground  and  the  defendant 
noTsr  got  possession  of  it  The  defendant  was  not  guilty  <if 
larceny,  if  he  did  not  get  the  money  under  his  control.  If  the 
attempt  merely  caused  the  money  to  fall  from  the  owner's 
hand  to  the  ground,  and  the  defendant  ran  off  without  getting 
it,  the  larceny  was  not  consummated,  as  the  dominion  of  the 
trespasser  was  not  completa  Charge  Na  1  was  a  proper 
statement  of  the  law  as  applicable  to  the  endence  above 
ferred  to,  and  it  should  have  been  given. 
Reversed  and  remanded. 


LaBOIHT.— ASPOHrATIOH,  WBATIS!    8m  Hole  to  SiMf  ▼.  JToRMI^  S7 

Dm.  272;  ITI.  Thar*  must  be  aMTormnoa  of  the  property  finom  the 
iioQ  d  the  ewner  to  tome  appreciable  extents  /Vtarier  t.  Siaie^  S5  Ala.  17;  7 
Am.  flik  Be|u  SL  To  remoTe  wheat  from  the  owner's  gamer  in  a  mill  isW 
aefendant's  adjoining  gamer  ia  a  enffioient  aeportatimi  to  eonetitnto  laroe^yt 

SS  V.  a  476|  tf  Am.  Rep.  SSa 


FflftBIB   9.   MONTGOMBBT   LaND   AND   ImPEOYBHHNT 

Company. 

[M  AlilBAMA,  0B7.] 

FiETinoir*  —  Whirb  iMPBoyBmirrs  kayb  bbiv  Mass  sr  ▲  Consin; 
partition  should  be  so  ordered  that  he  may  reoeire,  as  his  share,  the  peiw 
eel  npon  which  those  improremeots  hare  been  mads^  proTided  that  hf 
•noh  a  division  fnll  Jnstioe  can  be  done  te  the  claims  ef  the  other  oe» 
tenants. 

FiBTmoN  — RiaHTS  or  0km  P(tbohasino  fbom  a  Ootinaht  ajtd  ICakqw 
IxPROYBMiNTa  —  Where  a  cotenant^  having  received  a  oonveyanoe  eC 
the  interests  of  the  other  cotenants^  sells  a  portion  of  the  land  to  a  taa 
JUU  purchaser,  who  erects  ralnable  improvements  thereon,  and  the  heira 
of  one  of  the  orip[inal  coteuants  subsequently  obtain  a  judgment  setting 
aside  the  conveyance  of  their  ancestor's  interest,  such  purchaeor  will  ha 
•ntiiled  in  a  suit  for  partition  of  the  land  brought  by  his  vendor,  te 
have  the  parcel  which  he  has  improved  allotted  to  him,  if  the  partitioa 
may  be  so  made  without  prejudice  to  the  other  cotenants. 

Fabxition  —  Partim.  —In  a  suit  for  partition  it  is  indbpeneable  that  all 
ootenants  not  uniting  in  the  bill  should  be  made  partiee  defendant^  and 
therefore  since  the  United  States  cannot  be  made  a  party  without  its 
consent,  a  plea  of  one  of  the  defendants  which  avers  that  the  Interest 
elaimed  by  another  defendant  belongs  to  the  United  States,  will,  if  ins- 
tained  by  the  proof,  render  a  final  partition  impoesibls^  unices  the  Uaitid 
Statee  consents  to  become  a  party  to  the  causes 
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IF.  A,  OufUert  for  the  appellanta. 

Tomplrim  and  Troy,  for  the  respondeats. 

Walker,  J.    Joeiah  Morris,  being  seised  in  fee  of  a  traet 
d  land  containing  seventy-nine  acres  in  June,  1878,  by  a^ 
deed  in  which  his  wife  joined,  conveyed  an  undivided  one* 
halt  interest  therein  to  Eagene  Beebe  and  Feme  Henshaw^ 
who  were  partners  doing  business  under  the  firm  name  of 
Beebe  and  Henshaw.     Henshaw  died  intestate  in  1879.    In 
January,  1887,  Morris  conveyed  his  remaining  undivided 
half  interest  in  the  land  to  the  Montgomery  Land  and  Ira* 
provement  Company.     At  the  same  time,  Beebe,  claiming 
and  representing  that  aj  the  surviving  partner  of  Beebe  and 
Henshaw  he  was  fully  authorised  and  empowered  by  the 
beirs  of  Henshaw  to  sell  and  convey  the  entire  half  interest 
of  himself  and  the  deceased  Henshaw,  executed  to  the  same 
eouipanya  deed  purporting  to  convey  to  it  that  undivided 
half  interest  in  the  land;  and  that  company,  relying  upon 
Beebe's  statements  and  declarations,  received  from  him  the 
eenveyance,  undertaking  to  convey  the  undivided  half  inter* 
trt  of  Beebe  and  Henshaw,  and  paid  him  therefor.    Imme- 
diately after  the  execution  of  the  deeds  to  it,  the  Montgomery 
Land  and  Improvement  Company  entered  upon  and  took 
pcBseasion  of  the  entire  tract  of  land.    That  company,  in 
September,  1887,  undertook  to  sell  and  convey  to  the  South* 
em  Cotton  Oil  Company  a  part  of  said  tract    The  part  so 
attempted  to  he  sold  and  conveyed  was  a  lot  containing  about 
ten  acres.     The  oil  company  took  possession  of  this  lot  in 
good  faith,  believing  that  the  land  and  improvement  com* 
pany  had  a  good  title  thereto,  and  had  conveyed  the  same  to 
it,  and  erected  permanent  improvements  thereon  of  the  value 
of  one  hundred  and  fifty  thousand  dollars.     Thereafter  it  was 
discovered  that  Beebe  had  no  right  to  convey  the  interest  of 
his  deceased  partner,  Henshaw;  and  the  heirs  of  Henshaw 
have  recovered  a  judgment  at  law  against  the  oil  company 
ix  their  undivided  interest  in  the  lot  upon  which  the  im- 
provements had  been  erected.    The  original  bill  in  this  case 
was  filed  by  the  land  and  improvement  company  against  the 
oil  company  and  the  heirs  of  Henshaw,  for  a  partition  of  the 
whole  tract  above  mentioned.    The  bill  alleges  that  the  tract 
can  be  equitably  divided,  so  that  the  Henshaw  heirs  may 
have  their  respective  interests  allotted  out  of  the  unimproved 
portion  of  the  traot  which  the  complainant  has  not  attempted 
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to  ooavey;  and  the  complainant  offers  to  allow  them  to 
oeive  on  the  pi^rtition  their  respectiye  portions  out  of  the 
unimproved  part. 

The  oil  company,  In  its  answer  and  oross-falll,  admits  Hbm 
allegations  of  the  original  bill,  and  alleges  that  at  the  time  of 
its  purchase  from  the  land  and  improvement  company  it  had 
no  notice  or  information  that  the  Henshaw  heirs,  or  anj  oth^ 
than  its  vendor,  had  any  interest  in  or  title  to  the  land;  that 
it  took  the  land  described  in  its  deed  in  good  faith,  believing 
that  it  acquired  a  good  title  to  the  entire  interest  therein;  and 
that,  acting  under  such, belief,  it  erected  the  valuable  ino* 
provements  before  it  had  any  knowledge  or  information  of  tlia 
interest  or  claim  of  the  Henshaw  heirs.  It  accepts  the  oflfer 
of  the  original  bill,  that  the  interest  of  the  Henshaw  heirs  be 
allotted  to  them  out  of  the  unimproved  land  remaining  in  the 
possession  of  the  land  and  improvement  company,  and  by 
oross^bill  prays  for  a  writ  of  injunction  to  restrain  the  issne 
and  execution  of  writs  of  possession  on  the  judgment  at  law  in 
favor  of  the  Henshaw  heirs. 

Demurrers  and  a  plea  were  interposed  for  the  Henshaw 
heirs  to  the  original  bill  and  to  the  cross^bilL  The  plea  and 
some  of  the  grounds  of  demurrer  to  the  original  bill  and  to  the 
oross-bill  were  overruled.  Other  grounds  of  demurrer  were 
sustained.  The  appellants  are  the  Henshaw  heirs  who  assign 
as  errors  the  rulings  adverse  to  them.  There  are  also  cross* 
assignments  of  errors  by  the  complainant  in  the  original  Irill 
and  the  complainant  in  the  cross-bill,  respectively. 

When  the  land  and  improvement  company  took  possession 
of  the  entire  tract  under  the  deeds  from  Morris  and  Beebe, 
though,  in  ignorance  of  the  interests  of  the  Henshaw  heirs,  it 
claimed  the  land  as  sole  owner,  yet,  in  reality,  the  extent  of 
its  right  was  that  of  a  tenant  in  common  with  them.  The  in- 
terest which  it  had  acquired  gave  it  an  equal  right  with  them 
to  occupy  the  premises.  One  tenant  in  common  cannot  be 
deprived  of  the  right  to  use  and  enjoy  the  common  property 
because  his  cotenants  are  willing  to  let  the  property  lie  idle, 
or  fail  or  refuse  to  set  up  any  claim  to  it;  and  while  he  is  thae 
left  in  sole  possession,  he  may  manage  the  common  property 
in  any  way  he  pleases,  provided  he  does  not  injure  his  co- 
tenants:  Newbold  v.  Smarty  67  Ala.  826;  Qayle  t.  Johnston^  80 
Ala.  895.  He  may  cultivate  or  improve  the  property,  and 
the  plain  dictate  of  justice  is  that  he  is  permitted  to  enjoy  the 
fruits  of  his  own  labors,  unless  that  result  involves  some  in^ 
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iringement  upon  the  rights  of  his  cotenants  who  stand  off 
and  forbear  to  make  any  use  of  the  property. .  The  tenant  out 
of  possession  may  at  any  time  assert  his  right  to  share  in  the 
possession,  or  he  may  have  the  property  partioned  by  a  division 
among  the  cotenants  in  severalty,  each  taking  a  distinct  part 
seeording  to  the  extent  of  his  interest     He  cannot  complain 
of  the  mere  possession  of  a  cotenant  bo  long  as  he  refrains 
from  setting  up  any  claim  to  share  in  that  possession;  and 
if  in  the  partition  the  part  of  the  property  which  he  receives 
is  as  much  as  he  would  have  been  entitled  to  if  his  cotenant 
bad  not  been  in  possession  at  all,  then,  certainly,  it  cannot  be 
said  that  his  share  in  the  property  has  been  diminished  by 
the  fact  that  his  cotenant  has  improved  the  part  which  is 
allotted  to  him  in  the  division.    This  court  has  not  been  un* 
mindful  of  the  equitable  claim  of  a  tenant  in  common  who 
has  in  good  faith  expended  his  labor  and  capital  in  the  im« 
provement  of  property  of  which  he  has  had  sole  possession 
while  his  co-owners  have  abandoned  or  neglected  it;  but  this 
equitable  claim  is  not  permitted  to  impair  the  right  of  the  co- 
tenant  out  of  possession,  or  to  hinder  or  burden  him  in  the 
partition  of  the  property.     Improvements  which  have  been 
made  by  the  tenant  in  possession  either  cover  so  much  of  the 
eommon  property  that  the  parts  which  the  cotenants  out  of 
possession  are  entitled  to  receive  on  a  partition  cannot  be  set 
off  to  them  without  including  a  portion  of  the  improvements, 
or  they  cover  no  more  than  the  part  which  may  be  allotted  to 
the  occupying  tenant.    In  the  former  case,  the  tenant  who 
has  made  the  improvements  must  suffer  a  loss  as  to  part  of 
them,  unless  his  cotenants  are  required  to  compensate  or  re- 
imburse him  therefor.    In  the  latter  case,  the  cotenants  who 
have  not  been  in  possession  may  get  their  full  share  of  the 
property  without  any  of  the  improvements.    In  the  one  case, 
if  the  tenant  who  has  had  nothing  to  do  with  making  the  im* 
provements  is  required  to  contribute  to  the  payment  therefor, 
to  this  extent  his  right  to  a  partition  is  burdened  and  encum* 
bered  as  the  result  of  the  fact  that  improvements  have  been 
made.    In  the  other  case,  he  may  get  his  full  share  of  the 
property,  and  he  is  not  injured  by  the  allotment  to  the  occu* 
pying  tenant  of  the  part  of  the  land  which  the  latter  has 
improved. 

There  have  been  cases  in  this  oourt  involving  the  claim  of 
one  tenant  in  common  to  compensation  firom  his  cotenants 
fa  improvements  made  by  him  on  ths  oommon  property! 
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and  also  cases  in  which  the  claim  of  the  improving  tenant 
merely  to  have  the  part  of  the  property  which  he  had  improved 
allotted  to  him,  so  that  his  cotenants  who  had  contributed 
nothing  in  the  improvements  should  receive  their  parts  of  thm 
oommon  property  out  of  the  unimproved  portion  thereofl     In 
the  former  class  of  oases  the  claim  to  compensation  for  im- 
provements made  was  not  denied,  but  the  amount  of  the  oom* 
pensation  was  not  permitted  to  go  beyond  the  amount  of  the 
rents  charged  against  the  improving  tenant:  Hortonv,  Sledge^ 
29  Ala.  498;  Ormond  v.  Martin,  37  Ala.  598;  Tumipaeed  ▼• 
FUzpairieh,  75  Ala.  304.     In  the  latter  class  of  cases  there 
has  been  a  full  recognition  of  the  equitable  rule  that  the  court, 
if  it  is  practicable,  should  so  order  the  partition  as  to  give  the 
benefit  of  any  improvements  made  on  the  premises  to  him 
who  may  have  erected  or  made  them;  and  this  is  done  by 
assigning  to  such  part  owner  the  portion  of  the  estate  on  which 
such  improvements  are  situated:  Donnor  v.  Qaariermas^  90 
Ala.  164;  24  Am.  St  Rep.  778;  WilHnson  v.  Stuart^  74  Ala. 
198;  Sanders  v.  Rohertsonf  57  Ala.  465.    In  each  of  the  classaa 
of  cases  the  equitable  claim  of  the  one  who  has  made  the  im- 
provements is  recognized  and  is  enforced   so  far  as  such 
enforcement  does  not  involve  an  impairment  of  the  rights  of 
his  cotenants.    There  is  a  conflict  in  the  authorities  upon  the 
question  of  allowing  a  cotenant  on  partition  to  recover  com* 
pensation  for  improvements  made  by  him  without  the  assent 
of  his  cotenants;   but  in  cases  where  one  cotenant  has  im- 
proved only  a  parcel  of  the  premises  which  does  not  exceed 
His  share  of  the  whole  tract,  the  generally,  if  not  universally, 
recognized  rule  in  courts  of  equity  is  to  have  allotted  to  him, 
in  a  partition,  the  parcel  which  has  been  enhanced  in  value 
by  his  expenditures  and  industry:   Freeman  on  Cotenancy 
and  Partition,  2d  ed.,  sees.  509-511;  Robinson  y.  McDonald^ 
11  Tex.  885;  62  Am.  Dec.  480,  and  note;  Nelson  v.  Clay,  7 
J.  J.  Marsh.  138;  23  Am.  Dec.  887;  8l  Felix  v.  Rankin,  S 
Edw.  Ch.  323.    When  the  equitable  claim  of  the  improving 
tenant  can  be  fully  recognized  and  protected  by  awarding 
him  the  part  which  he  has  improved,  the  question  of  requir* 
ing  the  other  cotenants  to  make  compensation  for  the  irn* 
provements  is  not  involved.    They  get  their  full  shares  of 
the  property  without  any  charge  or  burden  npon  them  because 
of  the  improvements. 

The  equity  of  a  cotenant  to  have  the  part  of  the  common 
property  which  he  has  improved  allotted  to  him  oo  a  partition 
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fa  not  founded  upon  the  idea  that  he  made  the  improvemente 
with  the  consent^  express  or  implied,  of  his  cotenants.    In  D<m» 
■PT  T.  Qitartemuu,  90  Ala.  164, 24  Am.  St  Rep.  778,  and  ui  5aii- 
^  ▼.  JZo&tfrteon,  67  Ala.  465,  the  ootenanto  in  whose  favor 
mpectirelj  this  equity  was  recognised  had  made  the  improve- 
mente  while  claiming  to  be  sole  owners  of  the  common  property 
tnd  while  in  adverse  possession  thereof;  and  in  WUHnaon  v. 
Siwrtj  74  Ala.  198,  the  rule  is  so  stated  by  the  court  as  to  cover 
the  case  of  a  tenant  who  makes  improvements  upon  the  com* 
men  estate  without  the  authority  of  his  cotenant    In  fforUm  v. 
S^e,  29  Ala.  498,  it  was  declared  that  the  improving  tenant 
WIS  not  entitled  to  compensation  for  improvements  to  the  ex- 
teat  of  the  rents  charged  against  him  unless  he  made  the  im- 
provements at  a  time  when  he  really  and  bona  fide  believed  him* 
•elf  to  be  the  true  owner  of  the  land,  and  unless  he  was  induced 
to  make  those  improvements  by  that  belief  really  entertained. 
The  authorities  generally,  both  in  cases  where  compensation 
for  improvements  is  allowed,  and  in  cases  where  the  improved 
portion  of  the  estate  is  allotted  to  the  cotenant  who  has  ex- 
pended his  labor  and  capital  thereon,  treat  the  fact  that  the 
miprovements  were  made  by  one  who  supposed  himself  to 
^  legally  entitled  to  the  whole  premises  as  an  equitable  con* 
tideration  in  his  favor:  1  Story's  Equity  Jurisprudence,  sec 
^;  Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  sees.  698, 
*94;   note  to  Pitt  v.  Moore,  6  Am.  St  Rep.  495;  Patrick  v. 
tfm&oU,  2  Bibb,  41;  4  Am.  Dec.  670;  and  authorities  cited 
'Vti.     Where  it  is  practicable,  without  injury  to  the  other 
^<^nants,  to  allot  the  improved  portion  to  the  one  who  made 
the  improvements,  the  reason  for  making  such  allotment  de. 
P^d  upon  the  existence  of  the  fact  that  he  believed  himself 
to  be  the  sole  owner  of  the  entire  tract  does  not  apply,  as  in 
^sses  where  compensation  for  improvements  is  charged  against 
the  other  cotenant;  for  the  allowance  of  compensation,  though 
it  is  not  permitted  to  go  beyond  the  amount  of  the  shares  of 
the  rents  to  which  the  other  cotenants  would  be  entitled,  is 
still  a  charge  upon  them  to  that  extent;  while  if  they  get 
their  shares  in  full  out  of  the  unimproved  portion,  and  are  not 
required  to  make  compensation  in  any  way,  the  fact  that  im- 
provements have  been  made  does  not  affect  their  rights  in  the 
partition.    The  recognition  in  this  way  of  the  equitable  claim 
of  the  tenant  who  has  made  improvements  in  no  way  impairs 
the  rights  of  his  cotenants  on  a  partition.    A  court  of  equity 
will  not  allow  one  man  to  deprive  another  of  tha  frnits  «{  hU 
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labors  and  expenditures,  if  saoh  an  unconscionable  result  may 
be  avoided  oonsistently  with  the  security  to  each  of  them  of 
the  full  measure  of  all  that  he  is  entitled  to  claim.    In  each 
case  wa  think  that  the  true  rule  is  expressed  in  the  opinion 
in  HaU  ▼.  Piddock,  21  N.  J.  Eq.  314,  where  it  was  said:  ''The 
only  good  faith  required  in  such  improvements  is  that  they 
should  be  made  honestly  for  the  purpose  of  improving  the 
property,  and  not  for  embarrassing  his  cotenants  or  encum- 
bering their  estate  or  hindering  parti tion.'*     The  cotenant^ 
whether  he  supposes  himself  to  be  the  sole  owner,  or  knows 
that  there  are  others  who  are  owners  in  common  with  him,  is 
entitled  to  occupy  and  use  the  property,  though  his  ootenanta 
fail  or  refuse  to  share  with  him  in  the  enjoyment  thereof; 
and  if  in  the  course  of  his  use  and  occupation,  he  makes  im- 
provements on  a  part  of  the  common  property  in  good  faith, 
and  without  any  intention  of  embarrassing  or  obstructing  a 
partition  or  gaining  an  advantage  therein,  there  is  no  good 
reason  why  he  should  not  be  allowed  to  retain  the  part  im« 
proved  by  him  if  his  improvements  in  fact  do  not  constitute 
a  hindrance  or  obstacle  in  the  way  of  the  other  cotenants 
getting  their  full  shares  on  the  division  of  the  property.    A 
oourt  of  equity  will  simply  so  order  the  partition  as  to  secure 
the  rights  of  all  parties  without  visiting  an  unnecessary  hard- 
ship  upon  any  of  them.    In  the  present  case,  if  the  facts  were 
just  as  they  are  disclosed  by  the  original  bill,  except  that 
the  land  and  improvement  company  had  made  no  conveyance 
of  any  of  the  land,  but  had  erected  the  improvements  on  the 
parcel  now  held  by  the  oil  company,  there  could  be  no  doubt 
of  the  propriety  of  allotting  that  parcel  on  a  partition  to  the 
land  and  improvement  company. 

It4s  insisted,  however,  that  the  conveyenoe  to  the  oil  com- 
pany can  not  be  allowed  to  have  the  effect  of  conferring  upon 
that  company  an  equity  to  have  allotted  to  it,  on  a  partition 
of  the  whole  property,  the  parcel  which  it  holds  under  a  con- 
veyance from  only  one  of  several  tenants  in  common.  So  far 
as  the  grantor's  cotenants  are  concerned,  the  extent  of  the 
operation  of  his  conveyance  was  to  transfer  to  his  grantee  his 
undivided  interest  in  the  particular  parcel  therein  de9cribed« 
Such  a  oonveyance  is  ineffectual  to  prejudice  or  abridge  the 
rights  of  the  ootenants  who  do  not  join  in  it;  for  each  tenant 
In  common  has  an  undivided  interest  in  the  whole  tract  and 
In  every  part  of  it,  and  the  right  of  one  of  them  in  any  part 
ef  the  iHToperty  cannot  be  impaired  by  the  act  of  another. 
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The  eonrejanoe  does  not,  00  far  as  the  ootenants  who  did  not 
joia  in  it  are  ooacerned^  sever  the  speeial  tract  therun  described 
froflii  the  general  tract  to  which  the  tenancjin  common  extends. 
Tliej  Btill  have  the  same  interest  in  the  part  of  the  property 
dflieribed  in  the  conveyance  as  they  had  before  it  was  exe- 
SBtfld.  They  are  still  entitled  to  a  partition,  and  may  have 
their  shares  in  the  property  set  off  to  them  in  severalty,  Jnst 
is  if  no  conveyance  had  been  made.  Their  rights  are  not 
increased  or  diminished.  The  grantee  is  simply  clothed  with 
the  rights  of  his  grantor  in  the  special  tract  described  in  the 
eoDveyaooe:  Ward  v.  CorbeUf  72  Ala.  438.  The  tenants  in 
common  who  did  not  join  in  the  conveyance  do  not  acquire, 
in  conseqaence  thereof,  any  greater  rights  in  the  common 
property,  or  in  any  part  of  it,  than  they  had  before.  They 
htVB  no  more  right  to  demand  that  the  particnlar  tract  de- 
scribed in  the  conveyance,  or  any  part  of  it,  be  allotted  to 
them  00  a  partition,  than  they  would  have  had  if  the  convey* 
anee  had  not  been  made. 

We  have  seen  that,  if  one  tenant  in  common  deals  in  good 
frith  with  a  part  of  the  common  property  as  if  he  were  the 
sole  owner  thereof  by  erecting  improvements  on  his  own  ao- 
count,  he  will  be  allowed,  on  a  partition,  to  retain  the  improved 
part,  if  that  does  not  involve  any  prejudice  to  the  rights  of 
his  co-owners.  If  the  improvements  are  made,  not  by  the 
criginal  tenant  in  common,  but  by  his  grantee,  we  can  per* 
eeive  no  good  reason  why  the  latter  should  not  have  the  bene* 
it  of  the  same  measure  of  protection  which  a.  court  of  equity 
would  have  afforded  to  his  grantor  if  no  conveyance  had  been 
made.  There  is  abundant  support  in  the  best  authorities  for 
the  rule,  that  in  making  the  partition  in  such  a  case,  if  the 
part  sold  and  conveyed  by  one  tenant  in  common  can  be  as* 
signed  to  the  purchaser  as  a  part  or  the  whole  of  the  share  of 
his  grantor  without  prejudice  to  the  grantor*s  cotenants  in 
the  original  tract,  it  will  be  so  assigned:  Young  v.  Edward$f 
S3  8.  C.  404;  26  Am.  St  Bep.  689;  OiUingi  v.  WoHhington, 
67  Md.  146;  BoggesM  v.  MeredUhy  16  W.  Va.  28,  29;  WaHhing^ 
ton  V.  Staunton,  16  W.  Va.  208;  Teal  v.  Woodwatih,  8  Paige, 
472;  SL  FAiz  v.  AinUri,  8  Bdw.  Ch.  828;  Camoron  v.  Thur- 
mond, 66  TeJL  22;  11  Am.  A  Bng.  Bncy.  of  Law,  1092, 
1093;  Freeman  on  Cotenancy  and  Partition,  sees.  199-205. 
Voder  this  rule,  the  grantee  merely  has  the  benefit  of  the 
eqaitable  claim  which  would  have  been  recognized  in  favor 
of  his  grantor  if  no  conveyance  had  been  made.    The  other 
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tenants  in  common  are  not  allowed  to  disr^ard  the  oonTsy* 
anoe  so  far  as  it  could  prejudice  their  rights,  and,  at  the 
time,  give  it  such  effect  as  to  secure  to  them  an  equitable 
vantage  which  they  would  not  have  had  if  the  grantor  hmd 
made  no  transfer  but  had  improved  part  of  the  property  him- 
self. 

^  There  can  be  no  doubt  that  the  grantee  of  the  speoilMI 
parcel  will  become  seised  thereof  in  severalty  H  upon  partt- 
tion,  it  should  be  assigned  to  him  or  to  his  grantor;  and  that 
if  not  so  assigned,  he  will  lose  his  entire  interest    He  ia 
more  deeply  interested  in  the  partition  than  are  any  of  the 
tenants  in  common  of  the  entire  tract    It  matters  little  to 
them  where  their  respective  properties  may  be  located;  bat 
with  the  grantee  of  a  special  location,  it  is  all  important  thai 
such  a  division  may  be  made  as  will  allow  his  deed  to  be* 
come  operative.    He  is  entitled  to  the  consideration  of  the 
oourt,  and  will,  whenever  his  claims  are  known  to  the  court,  be 
protected  as  far  as  possible,  without  doing  injustice  to  the  co- 
tenants  of  the  whole  tract    He  has  therefore  been  regarded 
as  a  proper  party  defendant,  even  in  states  where  his  oonve^ 
ance  has  been  spoken  of  as  void  against  the  ootenant  of  hie 
grantor":  Freeman  on  Cotenancy  and  Partition,  2d  ed.,  see. 
466.    MThether  the  partition  is  sought  by  the  grantor  who 
retains  an  undivided  interest  in  the  remaining  portion  of  the 
original  tract,  or  by  his  cotenants  who  did  not  join  in  hie 
conveyance,  it  is  proper  to  make  the  grantee  of  a  specific  poi^ 
tion  a  party  defendant,  so  as  to  afford  him  an  opportunity  to 
assert  his  derivative  equitable  claim,  to  the  end  that  the 
rights  of  the  cotenants  who  are  still  entitled  to  a  partition  of 
the  entire  tract  may,  if  practicable,  and  without  prejudice  to 
them,  be  satisfied  by  an  allotment  of  their  shares  out  of  that 
part  of  the  original  tract  which  was  not  included  in  the  con- 
veyance.   The  equitable  claim  of  the  purchaser  from  one  ten- 
ant in  common,  founded  upon  the  fact  that  he  has,  in  good 
faith,  and  without  any  purpose  of  embarrassing  a  partition, 
undertaken  to  acquire  and  has  improved  the  parcel  of  land 
described  in  his  deed,  is  not  to  be  defeated  by  denying  him 
the  right  to  be  a  party  to  the  proceeding  in  which  the  claims 
of  other  parties  to  the  property  in  question  may  be  so  ad* 
justed  as  to  afford  him  protection.    This  can  be  done  effectu- 
ally only  in  a  suit  for  a  partition  of  the  original  tract    The 
grantee  in  a  conveyance  of  a  part  of  that  tract  from  one  of  the 
tenants  in  common  is  a  proper  party  to  such  a  soiti  because 
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if  his  interest  in  having  the  partition  ao  directed  as  to  protect 
him,  00  far  as  that  may  be  done  without  prejudice  to  the 
rights  of  the  other  ootenants  in  common:  Oate$  t.  Salman^  86 
CaL  588;  95  Am.  Dec.  139;  SutUry.  San  Franci$eo,  86  Cal.  116; 
Harlan  v.  Langhan^  69  Pa.  St.  235;  Whitton  y.  WhitUm^  88  N.  H. 
137;  75  Am.  Dec  163;  BatUrtonr.  OMles^  12  B.  Men.  848;  64 
Am.  Dec.  539.  The  claim  of  such  grantee  constitutes  an  equitj 
which  is  involved  in  a  partition  of  the  original  tracti  and  maj 
he  recognised  and  brought  to  the  attention  of  the  court  in  an 
original  bill  filed  by  others  interested  in  the  partition  of  the 
common  property,  or  the  grantee  may  propound  it  in  a  cross- 
bill. 

The  averments  of  the  bill  show  that  the  land  and  improve- 
Bent  company  acquired  Beebe's  nndivided  one-fourth  inter- 
est in  the  entire  tract    The  plea  of  the  Henshaw  heirs  alleges 
that  that  interest  belongs  to  the  United  States.    This  is  merely 
a  denial  of  a  part  of  the  title  claimed  by  the  complainant  ii* 
the  original  bill  and  the  complainant  in  the  cross-bilL     "  In 
suits  for  the  partition  of  lands,  if  the  defendant  denies  the 
title^of  the  complainanti  the  chancellor  need  not  dismiss  the 
bill,  or  delay  the  suit  until  a  trial  can  be  instituted  and  had 
at  law,  but  may  direct  the  issue  as  to  the  title  of  the  com* 
plainant  to  be  tried  as  other  issues  of  fiEtct  are  triable  **:  Code 
of  Alabama,  sec.  3588;  MeMath  v.  DeBardelaben^  75  Ala.  68; 
IfcQuMs  V.  Turner^  91  Ala.  278.    If  the  denial  of  the  plea  is 
•Qstained  by  the  proof,  there  can  be  no  partition  unless  the 
United  States  becomes  a  psorty  to  the  suit,  so  as  to  be  bound 
by  the  result  thereof;  for  it  is  indispensable,  in  a  suit  for  par- 
tition, that  all  ootenants  not  uniting  in  the  bill  be  made  par- 
ties defendant:  Freeman  on  Cotenancy  and  Partition,  2d  ed^ 
BBC.  463.    The  United  States  cannot  be  made  a  party  defend* 
ant  without  its  consent.    If  the  denial  of  the  plea  is  not  sup- 
ported by  the  proof,  there  will  be  no  obstacle  to  the  rendition 
ft  a  final  decree.    If  the  proof  sustains  the  averments  of  the 
plea,  the  complainant  may  desire  to  have  the  United  States 
made  a  party  to  the  cause.    It  will  then  be  a  question  whether 
the  bill  should  be  summarily  dismissed  because  of  the  ina- 
Inlity  of  the  complainant  to  bring  a  necessary  party  before  the 
eonrt,  or  should  be  retained  and  the  equities  of  the  parties 
now  before  the  oourt  protected  until  the  absent  party  shall 
ehoose  to  submit  itself  to  the  jurisdiction  of  the  court,  or  to 
tasert  its  right  to  a  partition  in  some  other  proceeding,  in 
which  the  equities  of  all  the  parties  in  interest  may  be  ad- 
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justed.  As  that  question  is  not  now  presented,  we  will  no4 
undertake  to  decide  it 

The  demurrers  to  the  original  bill  and  to  the  oross-bill 
should  have  been  overruled.  The  plea  of  the  Henshaw  heirs 
is  snffidenti  and  should  have  been  sostain^.  The  mUng  on 
the  motion  to  require  the  oross-complainants  to  give  an  addi- 
tional bond  will  not  be  disturbed.  As  each  of  the  assign- 
ments  of  errors  is  sustained  in  part,  the  oosts  of  appeal  will 
be  equally  divided  between  the  three  parties. 

Reversed  and  remanded. 

Gloftob,  J.,  not  sitting. 

PABRTIOir.  —  Nl0n8A«T  PARTin.  AMJL  PBUOm  ISTIBamD  ABBx  BoU&r* 

IM  T.  Okffu,  12  K  Mon.  S48;  64  Am.  Deo.  589;  PortU  t.  ffiU,  U  Tex.  09| 
65  Am.  Deo. 90;  De  Upregr.  D%  Upreif,  S7  OU.  329;  S7  Am.  Deo.  81;  Boome 
V.  KnooB,  80  Tex.  642;  26  Am.  St  Rep.  767;  8€hi$$a  v.  Diekmm,  129  Ind. 
189. 

PABTtnoir.  — CvnMAjm  who  havs  Mads  Ixraovcicum  are  eotiUed 
to  have  the  portions  of  the  premiaes  inolading  the  improrementa  aet  off  to 
them  if  practicalile:  ffaweg  v.  OotngB^  18  111.  95;  54  Am.  Deo.  427;  Neltim  v. 
Ola^,  77  J.  J.  Marah.  188;  28  Am.  Deo.  387;  LouooUb  v.  Menard,  1  Gilm.  39; 
41  Am.  Deo.  161 1  Bobmaon  t.  McDonald,  11  Tex.  885;  62  Am.  Dea  480;  Mar- 
(indole  r.  Alexander,  Mind.  lOii  89  Am.  Deo.  458;  B«db  v.  iforCiR.  21  8.  C. 
590;  58  Am.  Bep.  702;  Appeal  e/ Keleeg,  118  Bi.  8t  119;  57  Am.  Rap.  444; 
Teeie  v.  OoOkr,  84  Tex.  638.  Compare  alao  the  oaaea  dted  in  the  note  to 
Ihnnar  v.  Quarttimiae,  24  Am.  8t  Bep.  788.  Where  indiyidnal  tenaate  in 
eommon  hare  aold  the  whole  of  partionlar  parta  of  the  traot  by  metea  and 
boanda  or  other  aoffioient  deaoription,  the  apeoiilo  traoti  oooTOTod  afaonld 
be  allotted  in  aeveraltj  to  the  granteoib  and  oharged  raapeotiTelj»  in  pcopor> 
tion  to  their  valne,  to  the  abarea  and  intereata  of  the  granting  eotenanta, 
where  it  ean  be  done  without  material  injniy  to  the  rifl^ta  s(  the  eelaimati 
aol  Joining  in  the  daedat  JbMrfe  V.  ^iJwirad^  SO  OaL  441 
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ioxB»  liiABiuTT  fom  Wbovofitllt  Ejiomro.  — That  a  OommoroB 

WAS  HoHKSTLT  MiBTTAKiR  in  belieriag  that  a  passenger  had  not  paid  hit 

Im*  does  not  •otutitnte  any  defense  to  an  aotion  by  the  latter  to  reeonr 

daoMgee  for  his  wrongful  expnbion  from  the  car. 

ItfLWAT  GoKPORATioiis.  ~  Mnianui  cm  Damaob  ion  WnoirofUL  ]BxFtn> 

aoa  of  apaaaenger  in  ordinary  ease^  without  needless  Tiolenoe  or  insulin 

Mid  from  which  no  bodily  injury  reeultSp  is  the  oost  of  a  ticket  from  the 

peint  of  eaqpnlsion  to  the  passenger's  dsettnation,  together  with  an  allow* 

■noa  for  aneh  damagee  as  actually  result  from  loss  of  time. 

KiiLBOAn  OoBroBATioNs,— In  ALLowura  Damaob  lom  mi  WsoirawL 

Xxpvunov  ov  ▲  PAauRGSH  from  a  railway  car»  accompanied  with  un* 

duo  Tiolenoe,  and  by  abuse  and  insult,  the  jury  Is  entitled  to  oonsidar 

the  ifpiominy  enduTed,  his  mentU  suileringSi  and  humiliation  and 

wounded  pride  which  one  in  his  eonditioa  of  life  and  standing  in  the 

ooomunity  would  experience. 

ftaiLWAT  OoKPORATioNs.  —  An  Aonov  ov  ToKT  win  lie  to  reoorer  damagac 

for  the  wrongful  expulsion  of  a  passenger  from  a  railway  car,  and 

though  the  complaint  alleges  a  contract  for  carriage,  the  action  is  not 

far  breach  of  the  oon  tract,  but  for  tort  by  breaoh  of  duty. 

ftaiLWAT  C0RFOBATI011&  — BxBicrLAmr  Damaob  maybe  allowed  by  a  jury 

in  an  action  for  the  wrongful  expulsion  of  a  passenger  from  a  railway 

oar,  if  in  such  expulsion  the  defendant  was  guilty  of  oppression,  fraud, 

or  ▼iolence^  actuid  or  presamed. 

EaiLWAT  O0BPOBAT10R8— Damaob  iob  Xznixnio  PABBmoBBS,  whu 

lor  BxoBBBiYBL  —  If  the  CTidenoe  tends  to  prove  that  after  a  passenger 

had  enrrendered  his  ticket,  the  conductor  denied  that  fact,  and  demanded 

the  payment  of  additional  fare,  and  being  refused,  grabbed  the  passen* 

gsr  euddenly  by  the  coat  collar,  shoTcd  him  out  of  the  door,  polled  him 

to  the  pUtform,  and  shored  him  down  the  steps,  a  rerdict  awarding  fire 

haadiod  doUam  damagee  cannot  be  regarded  as  exceesire,  nor  as  indi 

Biling  that  tho  Jury  acted  under  the  inflnence  of  paesion  or  prejudice. 
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James  0.  Martin  and  A.  A*  Moore^  for  the  appellant. 

Eli  R.  Chau,  John  L.  Chate,  and  Chau  and  MHUr^  for  Um 
respondent. 

BsLCHSBy  C.  The  plaintiff  brought  this  action  to  recover 
damages,  resulting  from  his  wrongful  expulsion  from  a  rail* 
road  train  owned  and  operated  by  the  defendant 

It  is  alleged  in  the  complaint  that  on  the  twenty-first  day 
of  May,  1890,  plaintiff  was  desirous  of  being  conveyed  from 
Antioch,  in  Contra  Costa  County,  to  Bethany,  in  San  Joaquin 
County,  upon  defendant's  railroad  train,  and  that  he  paid  to 
defendant's  agent  at  Antioch  the  usual  fare  for  that  purpose, 
and  received  in  return  a  ticket  entitling  him  to  such  convey* 
anoe  on  the  regular  passenger  train  running  between  the  two 
places  named;  that  he  got  aboard  the  train,  and  soon  after 
leaving  Antioch  the  conductor  thereof  took  up  his  ticket,  and 
thereafter,  and  before  reaching  Bethany,  to  which  place  the 
ticket  entitled  him  to  ride  upon  the  train,  forcibly  and  with 
violence  expelled  and  ejected  him  from  the  train,  and  refused 
him  the  privilege  of  riding  thereon  the  balance  of  the  distance 
to  Bethany,  about  twenty  miles;  that  he  sustained  damages 
in  consequence  of  his  forcible  and  violent  ejectment  from  the 
train,  as  aforesaid,  in  the  sum  of  ten  thousand  dollars,  for 
which  he  asked  judgment. 

The  answer  of  the  defendant  denied  that  plaintiff  had  any 
ticket  or  was  forcibly  or  violently  ejected  from  the  train;  ad* 
milted  that  he  boarded  the  train  at  the  place  charged,  and 
alleged  that  he  never  exhibited  or  showed  a  ticket,  but,  to  the 
contrary,  paid  his  fare  to  the  next  station  from  Antioch,  and 
thereafter,  before  reaching  Bethany,  upon  his  refusal  to  pay 
further^ fare,  he  was  given  the  usual  and  necessary  time  t^ 
present  his  ticket  or  pay,  and  doing  neither,  was  requested 
by  the  conductor  to  vacate  the  train  at  a  station  and  near  to 
divers  dwelling  houses,  and  that  he  did  so  vacate  while  the 
train  was  standing  still. 

The  case  was  tried  before  a  jury,  and  a  yerdict  returned  In 
favor  of  the  plaintiff  for  five  hundred  dollars,  on  which  judg* 
ment  was  entered. 

The  defendant  appeals  from  the  judgmenti  and  an  order 
denying  its  motion  for  a  new  trial. 

The  principal  contention  on  the  part  of  the  appellant  is, 
that  the  case  was  not  one  in  which  exemplary  damages  could 
be  allowed,  and  that  the  damages  awarded  by  the  jury  were 
excessive. 
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At  the  trial,  fhe  plaintiff  testified  that  he  bought  a  ticket 
■ad  got  OD  the  train  at  Antiooh,  as  stated  in  the  complaint^ 
and  his  testimony  in  this  regard  was  confirmed  hj  the  sta- 
tion agent.  He  ttien  proceeded  as  follows:  ''Soon  after  the 
train  lefk«  the  oondnctor,  Mr.  Nightingill,  asked  for  my  ticket^ 
■od  I  gave  it  to  him.  We  ran  to  the  next  station,  and  jnst 
slier  we  left,  the  condnctor  came  to  me  again — the  same  one 
—and  asked  for  my  ticket.  I  said:  '  I  gave  it  to  yon  just 
sfter  leaving  Antioch.'  He  said  I  did  not,  and  that  I  must 
pay  my  fare,  or  show  a  ticket,  or  get  off  the  train.  I  repeated 
that  I  had  paid  my  fare  once  by  buying  a  ticket,  which  I  gave 
te  him;  this  he  denied,  and  immediately  seised  the  bell  rope 
over  his  head  with  one  arm,  and  took  me  by  the  collar  of  the 
coat  with  the  other,  just  as  you  would  grab  a  dog.  He  threw 
me  op  in  this  way  against  Uie  door,  and  pulled  me  out  to  the 
platform,  and  shoved  me  so  violently  down  that  when  I  got 
shoot  two  steps  down  I  says:  *  For  God's  sake,  don't  break 
my  neck.'  He  said,  *  Qet  off.'  ....  When  I  finally  left  the 
train,  it  had  not  fully  stopped.  .  •  .  •  When  the  oonductor 
took  my  ticket  he  put  it  in  his  pocket  When  he  asked  me 
the  second  time  for  a  ticket  after  leaving  Brentwood,  I  wanted 
him  to  look  in  his  pocket  and  he  would  find  it  as  proof,  but 
he  woold  not  give  time  to  consider  that  matter  at  all,  but  took 
me  violently,  and  all  of  a  sudden  he  grabbed  me  by  the  coat- 
collar  and  lifted  me  up  off  my  feet  and  shoved  me  before  him 
eat  of  the  door.  •  •  •  .  When  the  conductor  took  me  by  the 
collar  it  did  not  hurt  me, — that  is,  it  did  not  hurt  me  physi- 
cally. I  was  not  hurt,  except  that  it  hurt  my  feelings  to  be 
pot  off  in  the  presence  of  other  people  as  if  I  had  n't  paid  my 
fsre." 

The  oonductor  was  called  as  a  witness  by  the  defendant, 
and  testified  that  he  did  not  take  up  or  receive  any  ticket 
from  the  plaintiff,  and  did  not  use  any  violence  towards  him, 
or  seise  him  by  the  collar,  or  put  his  hand  upon  him  at  all; 
that  when  he  first  called  for  the  ticket  plaintiff  said  he  wanted 
to  go  to  Brentwood,  the  next  station,  and  paid  his  fare  thereto, 
thirty-five  cents,  by  giving  to  witness  a  dollar  and  receiving 
back  the  change;  that  on  leaving  Brentwood  witness  again 
asked  plaintiff  for  his  fare,  and  told  him  he  must  pay  his  fare, 
show  a  ticket,  or  get  off  the  train,  and  plaintiff  said,  '^  Stop 
yonr  train^  then,  and  I  will  get  off";  and  that  he  stopped  the 
train  in  the  immediate  vicinity  of  the  station,  and  plaintiff 
stepped  off,  without  any  violence  and  without  being  touched. 
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In  Mbuttal,  the  plaintiff  testified:  ^I  did  not  saj  to  thm 
oondoctor,  after  leaving  Brentwood,  as  lie  testified,  to  stop  tbm 
train  and  I  would  get  off,  nor  nothing  purporting  to  oonrmf 
that  idea.  I  did  not  get  off  voluntarily  from  the  train;  thert 
would  be  no  object  in  my  getting  off.  I  did  not  give  him  a 
dollar  for  my  fare  from  Antioch  to  Brentwood,  and  be  did  not 
give  me  any  change  back;  we  never  had  one  word  from  the 
time  he  took  my  ticket  until  we  passed  Brentwood." 

It  clearly  appears  from  the  verdict  that  the  jurors  believed 
the  plaintiff  and  not  the  conductor,  and  it  must  therefore  bo 
assumed  that  the  plaintiff  was  ejected  from  the  train  in  the 
manner  and  under  the  circumstances  stated  by  him;  but  as- 
suming this  to  be  so,  it  is  still  claimed  for  appellant  that 
plaintiff  was  entitled  to  recover  only  his  actual  damage,  and 
that  the  amount  allowed  was  entirely  excessive. 

If  a  passenger  refuses  to  pay  his  fare,  or  to  exhibit  or  sar* 
render  his  ticket  when  reasonably  requested  so  to  do,  the  con- 
ductor may  put  him  and  his  baggage  out  of  the  cars,  using 
no  unnecessary  force,  at  any  usual  stopping  place,  or  near  any 
dwelling  house,  on  stopping  the  train:  Civil  Code,  see.  487; 
but  if  a  passenger  has  once  paid  his  fare,  he  cannot  be  ejected 
because  he  refuses  to  pay  a  second  time,  and  if  he  is  so  ejected 
the  company  will  be  liable  to  him  in  damages:  Beach  on 
Railways,  sec.  881;  and  it  will  be  no  defense  to  an  action 
against  the  company  for  a  wrongful  expulsion  that  its  con- 
ductor was  honestly  mistaken:  Quigley  v.  Central  Pac.  R.  B. 
Oo.j  11  Nev.  350;  21  Am.  Rep.  757;  HamUton  v.  Third  Avenue 
B.  R.  Co.,  53  N.  Y.  25. 

The  measure  of  damages  in  an  ordinary  case  of  wrongful 
expulsion,  without  unnecessary  violence  or  insult,  and  from 
which  no  bodily  injury  results,  is  the  cost  of  a  ticket  from  the 
point  of  expulsion  to  the  passenger's  destination,  together  with 
an  allowance  for  such  damages  as  actually  result  from  loss  of 
time;  but  when  the  expulsion  is  accompanied  by  undue  vio* 
lence,  or  by  insult  and  abuse,  the  jury  is  authorized  to  coo- 
dder  the  injured  feelings  of  the  plaintiff,  the  indignity  en- 
dured,  his  mental  suffering,  the  humiliation  and  wounded 
pride  which  one  in  his  condition  in  life  and  standing  in  the 
oommunity  would  experience,  and  to  award  him  compensa* 
tory  damages  therefor:  Beach  on  Railways,  sees.  890,  891, 
and  cases  cited. 

When  a  passenger  is  wrongfully  expelled  from  a  train,  it  ip 
a  breach  of  duty  on  the  part  of  the  carrier,  and  an  action  io 
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tort  viU  lie  to  recover  damages:  Bedfield  on  Carriers,  sec.  422; 
Beach  on  Railways,  sec.  887;  Head  t.  Georgia  Pae.  Bfy  Co.^ 
n  6a.  858;  11  Am.  St.  Rep.  434  Id  the  case  last  cited  it 
was  hold  that  (we  quote  from  the  eyllabus)  ''an  action  on  the 
ease  bj  a  passenger  against  a  railway  company  for  wrongfully 
expelling  him  from  a  train  with  force  and  violence,  thoagh 
the  declaration  allege  a  contract  for  carriage,  is  not  for  breach 
of  the  contract,  but  for  a  tort  by  breach  of  duty,  and  punitive 
as  veil  as  actual  damages  are  recoverable,  if  the  circnmstancee 
of  the  particular  case  warrant  such  recovery.'' 

The  Ciyil  Code,  section  8294,  provides:  '*  In  any  action  for 
the  breach  of  an  obligation  not  arising  from  contract,  where 
the  defendant  has  been  guilty  of  oppression,  fraud,  or  malice, 
actual  or  presumed,  the  jury,  in  addition  to  the  actual  dam« 
ages,  may  give  damages  for  the  sake  of  example,  and  by  way 
of  punishing  the  defendant." 

Here  the  action  was  clearly  in  tort  for  breach  of  duty,  and 
loder  the  section  of  the  code  quoted  the  jury  was  authorised 
to  give  exemplary  damages,  if,  in  expelling  the  plaintiff,  the 
defendant  was  guilty  of  oppression,  fraud,  or  violence,  actual 
er  presumed. 

Ttie  question  then  is,  can  it  be  said,  in  view  of  the  facts 
proved  and  the  well-settled  rules  of  law  above  stated,  that  the 
damages  were  so  excessive  as  to  justify  the  court  in  disturb* 
ing  the  verdict  on  that  ground  f 

'^The  rule  is  well  settled  that  where  a  trespass  is  committed 
from  wanton  or  malicious  motives,  or  a  reckless  disregard  of 
the  rights  of  others,  or  under  circumstances  of  great  hardship 
sod  oppression,  the  measure  and  amount  of  damages  are  matp 
ters  for  the  jury  alone.  In  such  cases  courts  will  not  disturb 
the  verdict  on  the  ground  that  the  damages  are  excessive,  un- 
less the  amount  of  damages  is  so  disproportionate  to  the  injury 
pfoved  as  to  make  it  clear  that  the  jury,  in  rendering  the  ver- 
dict, must  have  acted  under  the  influence  of  passion  or  preju* 
dice":  RtuseU  v.  Dennisan,  45  Cal.  387. 

We  see  nothing  in  this  case  to  indicate  that  the  jury  acted 
under  the  influence  of  passion  or  prejudice,  and  in  our  opin- 
ion the  verdict  cannot  be  disturbed  on  the  ground  that  the 
damages  were  excessive. 

It  is  also  contended  for  appellant  that  the  court  erred  la 
^ving  certain  instructions  and  in  refusing  to  give  other  in- 
stmctions  to  the  jury. 

The  instructions  given  stated  the  law  of  the  oase  fully  and 
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fairly f  and  we  think  oorreotlj.  The  ineiraetions  reftiaed 
asked  upon  the  theory  that  the  plaintiff  ooold  in  no  ereni 
oofer  more  than  hia  actual  damages,  and  that  such  damages 
could  not  exceed  the  cost  of  a  ticket  from  the  point  where  lie 
was  expelled  to  the  point  of  his  destination,  together  with  a 
reasonable  allowance  for  his  loss  of  time. 

We  see  no  prejudicial  error  in  the  action  of  the  ooort  apoo 
the  instructions  given  and  refused,  and  in  our  opinion  the 
judgment  and  order  appealed  from  should  be  affirmed* 

Vamcubf,  C,  and  Tbhplb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  jade- 
ment  and  order  are  affirmed, 
PatbbsoKi  J.,  Habbisov,  J.,  GabouttBi  J« 


RAiLSOAOi— B/iomiQ  pAasuraia  who  has  PAm  Fab^ — DmxaBs  9m 
ifoort  T.  FUMurg  JL  JL  Oorp,,  4  Qfttjr»  4S5|  64  Am.  Dm^  B^  Mid 
Head  r.  Oeorgia  Pae,  JTy  Ox,  79  Oa.  S58|  11  Am.  81  Bsp.  4SL 

Railroam— EnonvG  PASsurosB  wrrHOor  TiOLBiiei— Di 
The  measure  of  damages  for  the  wrongful  expuUion  of  a  paitengar  from  a 
railroad  train«  ie  the  loei  of  time,  inoonYenieace,  and  the  neoeiiarjr  azpaom 
to  whioh  he  was  subjeotedi  Souihmm  etc  i?'y  Ox  t.  Bke,  88  Kao.  888;  6  Am. 
8t.  Rep.  766,  and  note. 

RAiLBOADB^IUiOTDro  PASsiRosa  ^  Damaob  BOB  Mbbtal  SvwvBBive. 
If  a  passenger  Is  expelled  from  a  train  in  a  TiolenI  or  insniting  manner  te 
ma|r  reooyer  damages  for  injuries  to  his  feelingst  SotUkBrm  Mc  iTjf  €h,  t« 
Sio%  88  Kan.  398;  6  Am.  St  Repb  766^  and  note;  OUeago  Mc  B.A(h,r. 
^<mt  ^  IU«  864;  98  Am.  Deo.  133,  and  note;  Serwe  t.  Ncrihtrm  Pae.  B.  ML 
aii,48Minn.78;  TVaRuPoe.  iryOa.T./amet,82Tez.806.  8ee  also  Ifosfyis 
JBL  iK.  efe.  Ox  T.  Bkhem,  86  Qa.  641;  22  Am.  8t  Bep.  49Qt  and  mota. 

BAnAOADa^VioLBHT  B/Bonov  ov  Pasbuiokbs  See  JfjuHsftf  t.  Si*Paal 
Mc  Rjf  Oix,  89  Minn.  64,  for  a  ease  in  whioh  saoh  aa  aottoD  was  held  ie  be 
an  aotion  in  tort  and  not  in  eontraot^  whioh  Is  also  the  dootriae  s(  ifdEsy  t. 
Ohh  River  JLB.  Co.,  84  W.  Va.  65;  26  Am.  St  Rep.  918. 

RAnjtoADS^EjvonRQ  PASsairoaii.  —  Bzucplabt  DAMAOSBt  8ae  BpeB' 
mm  T.  Bkhmomdeie.  A  B.  Oh..  85  &  O.  476;  28  Am.  St  Rep.  8681,  and  «i- 
tnded  note  at  page  88I9  in  whioh  tha  prindpal  ease  la  dtei^  aad  aoli  ii 
MeKag  r.  Oih  Mmt  A  A  Oa,  26  Am.  8t  Rep^  8201 
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KsNNBDT  V.  Galifobxia  Savinqs  Bank. 

(S7  Galoobiiu,  tt.) 

iRMHMxrr. — An  AenoN  aoainst  a  Stookholdsh  for  hU  proportion  of 
A*  dobi  of  a  oorpomtion  of  which  he  is  a  member  U  fonuded  upon  a 
aoatnet  within  tho  meaniDg  of  the  section  of  the  code  anthorising  as 
ftttMhment  to  imne  in  an  action  open  a  contract. 

isTicHusT — Faiuno  yo  Statb  AM0I7NT  Claimbd.  —  Attachment  in  an 
action  against  a  corporation  and  ite  stockboldera  which  merely  statea 
tiie  amount  of  the  indebtedness  claimed  to  be  dne  from  the  corporation, 
vitbont  specifying  the  amount  for  which  each  of  the  stockholders  is 
daimed  to  be  liable,  is  irregolar  as  to  snoh  stockholders  and  should  be 
djichaiged  on  motion. 
Av  ArtAcmcsMT  whidh  as  to  a  defendant  in  the  action  Is  issued  for  a  greater 
mm  than  he  is  shown  to  be  liable  for  by  the  complaint,  must  be  set 
■■de^  though  in  levying  the  writ  no  more  of  his  property  was  seised 
ftaa  Is  snffioient  to  satisfy  the  demand  against  him. 

WiUiam  H.  Fuller^  Works  and  Workg^  and  Worha^  QibBon, 
Md  TU%u^  for  the  appellant. 

WeUham^  Stevens^  and  WeUbom^  and  Sprigg  and  Barber^  for 
the  respoadent. 

Di  Haven^  J.  This  is  an  appeal  from  an  order  dissolving 
in  attachment.  The  action  is  npon  certificates  of  deposit 
iasued  to  plaintiff  by  the  defendant,  the  California  Savings 
Bank,  a  corporation  in  which  the  other  defendants  are  the 
■tockholders,  and  the  relief  demanded  is  for  a  judgment  for 
the  amount  of  money  represented  by  such  certificates,  and 
against  each  of  the  defendants  for  the  proportionate  part  there- 
of for  which  he  is  liable  as  a  stockholder. 

The  motion  to  dissolve  the  attachment  was  made  by  the 
defendant  Havermale  alone,  and  was  upon  these  grounds:  1. 
That  said  action  is  upon  a  statutory  liability,  and  not  upon  a 
contract;  2.  That  the  writ  of  attachment,  in  its  statement  of 
plaintiff's  demand  against  him,  is  not  in  conformity  with  the 
complaint. 

These  grounds  are  widely  different,  the  first  going  to  the 
right  of  the  plaintiff  to  any  attachment  in  the  action,  and  the 
last  relating  only  to  an  irregularity  in  the  writ  itself  which 
ooold  be  avoided  by  the  issuance  of  another,  and  unless  it  was 
the  intention  of  the  court  to  sustain  the  motion  npon  the  first 
ground,  it  should  have  specified  in  the  order  granting  the 
lame  that  it  was  based  upon  the  latter  ground  alone,  thus 
leaving  the  plaintiff  free  to  take  the  proper  steps  in  the  action 
to  procure  the  issuance  of  a  writ  conforming  to  the  complaint. 
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The  order  of  the  court  was  general,  and  it  is  therefore  neces- 
sary to  examine  both  grounds  of  the  motion,  in  order  to  fuUj 
dispose  of  all  questions  affecting  the  right  of  the  plaintiff  to  aa 
attachment  in  the  action, 

1.  The  first  ground  stated  in  the  motion  presents  the  quee- 
tion  whether  an  action  against  a  stockholder  for  his  propor- 
tion of  the  debt  of  a  corporation  of  which  he  is  a  member  ia 
upon  a  contract,  within  the  meaning  of  sec.  687  of  the  Coda 
of  Civil  Procedure,  relative  to  attachment;  and  that  it  is  snch 
an  action,  we  entertain  no  doubt  In  a  general  sense,  the  ac- 
tion is  founded  upon  a  contract,  end  it  is  none  the  less  so  be« 
cause  under  the  provisions  of  sec*  8  of  article  XII.  of  the 
constitution  of  this  state  and  sec.  822  of  the  Civil  Code  the 
stockholder  is  made  liable  to  perform  the  contract  in  parL 
The  constitution,  in  the  section  above  referred  to,  declares:  — 

^  Sec.  8.  Each  stockholder  of  a  corporation  or  joint-stock 
association  shall  be  individually  and  personally  liable  for 
such  proportion  of  all  its  debts  and  liabilities  contracted  or 
incurred,  during  the  time  he  was  a  stockholder,  as  the  amount 
of  stock  or  shares  owned  by  him  bears  to  the  whole  of  tha 
subscribed  capital  stock,  or  shares  of  the  corporation  or  aaso- 
ciation.'* 

This  section  prescribes  the  terms  upon  which  individoala 
are  permitted  to  transact  business  through  the  medium  of  a 
corporation,  and  the  necessary  legal  effect  of  the  conditioiii 
thus  prescribed  is,  that  a  corporation  when  created  become! 
the  agent  of  its  stockholders  to  make  such  contracts  and  in- 
cur such  liabilities  as  are  authorized  by  law  and  its  article! 
of  incorporation,  and  the  contracts  which  it  thus  makes  bind 
the  stockholders  to  the  extent  named.  As  said  by  the  en* 
preme  court  of  Ohio,  in  Brown  ▼•  Hiteheock^  86  Ohio  St  678: 
'*  The  corporation  itself  is  a  mere  legal  entity,  existing  only 
in  legal  contemplation,  and  is  created  for  the  convenience  and 
benefit  of  the  stockholders.  All  its  dealings  are  for  and  on 
their  account  It  can  contract  no  debts,  except  under  the 
authority,  express  or  implied,  of  the  stockholderSi  and  through 
their  corporate  agents.  Our  constitution  and  laws,  thereforOi 
make  it  an  essential  condition  to  persons  thus  availing  them- 
selves of  the  instrumentality  of  a  corporation  for  the  transac- 
tion of  business  that  the  security  of  their  personal  liability 
shall  attach  to  and  attend  all  of  the  corporate  liabilities.'' 

It  would  seem,  therefore,  that  an  action  against  a  stock- 
holder to  recover  his  proportion  of  the  amount  doe  apoB  a 
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eontraei  made  by  a  corporation,  which  is  only  an  agency 
adopted  by  him  for  the  transaction  of  business,  was  essen-^ 
tiallj  an  action  founded  upon  a  contract:  N<nri$  ▼.  WrenMchaU^ 
84  Md.  496;  Coming  ▼.  MeCuU<m§h,  1  N.  Y.  47;  49  Am.  Dee. 
K7;  Eavfihome  ▼.  Calefy  2  Wall.  10;  DennU  t.  Superior  Oaurt^ 
91  GsL  648;  Cook  oa  Stockholders,  sec.  223;  Alien  r.  SewaU,  2 
Wend.  827;  Ex  parte  Van  Riper,  20  Wend.  616. 

In  the  case  of  Dennis  t.  Superior  Courts  91  Cal.  648,  the 
question  whether  an  action  like  this  was  one  arising  upon  con* 
tract  was  directly  involved,  and  we  there  said:  ^  We  think 
that  the  personal  liability  of  a  stockholder  of  a  corporation  for 
his  proportion  of  the  indebtedness  of  the  corporation  is  an 
obligation  arising  npon  contract,  within  the  meaning  of  sec« 
tion  112  of  the  Code  of  Civil  Procedure,  giving  original  juris- 
diction  to  a  jastice's  conrt  in  actions  arising  upon  contract  for 
the  recovery  of  money,  when  the  amount  claimed  is  less  than 
three  hundred  dollars." 

The  views  here  expressed  are  not  in  conflict  with  what  was 
decided  in  Qreen  v.  Beekman^  59  Cal.  645,  and  the  other  cases 
following  it  which  are  relied  upon  and  cited  by  defendant. 
In  those  cases  the  question  was,  whether  an  action  like  this 
against  a  stockholder  was  upon  a  statutory  liability^  within 
the  meaning  of  section  369  of  the  Code  of  Civil  Procedure^ 
which  provides  that  actions  against  directors  or  stockholders 
of  a  corporation  to  recover  a  penalty  or  forfeiture  imposed,  or 
to  enforce  a  liability  created  by  law,  must  be  brought  within 
the  time  there  specified.  The  court  in  Oreen  v.  Beehnan,  69 
Cal.  645,  held  that  it  was;  that  the  legislature  must  have  in- 
tended the  section  to  apply  to  such  an  action;  otherwise  it 
was  meaningless,  in  so  far  as  it  related  to  actions  against 
Stockholders.  The  court  in  that  case  said:  '* The  construc- 
tion of  section  359  of  the  Code  of  Civil  Procedure  is  not  free 

from  difficulty Our  attention  has  not  been  called  to 

any  provision  of  the  statute  which  imposes  any  'penalty'  or 
*  forfeiture'  upon  a  stockholder  for  any  act  as  such,  and  no 
efTect  can  be  given  to  the  words  Miability  created  by  law,'  un- 
less we  apply  it  to  the  liability  which  the  law  imposes  when 
one  becomes  a  stockholder,  and  thus  establishes  the  relation 
to  the  creditors  of  the  corporation  to  which  the  law  affixes  the 
responsibility •"  There  is  no  intimation  in  this  language,  nor 
did  the  court  there  intend  to  hold,  that  such  an  action  miglit 
not  also  be  regarded  as  based  upon  contract,  within  the  gen- 
eral meaning  of  that  phrase,  or  as  used  In  other  chapters  of 
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the  Code  of  Civil  Procedure;  bat  the  ooart  simply  held,  that 
for  the  purposes  of  that  section,  and  in  the  connection  la 
which  they  there  appear,  the  words  **  liability  created  by  law** 
should  be  construed  as  referring  to  actions  such  as  this  to  eo- 
force  the  liability  of  stockholders. 

2.  The  corporation  and  the  other  defendants  are  jointly 
sued,  and  the  complaint  shows  the  indebtedness  of  the  corpo* 
ration  to  plaintiff  to  be  forty-five  thousand  five  hundred  dol- 
lars, of  which  amount  the  defendant  Havermale  is  only  liable 
for  one  fifth.  The  writ  of  attachment  recited  that  the  action 
was  brought  to  recover  from  the  defendants  forty-five  thou- 
sand five  hundred  dollars  and  costs,  and  commanded  the 
sheriff  *^  to  attach  and  safely  keep  all  the  property  of  said  de- 
fendants, •  •  •  •  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff's  demand  as  above  mentioned.''  The 
question  presented  by  the  second  ground  of  the  motion  to  dis- 
charge the  attachment  is,  whether  this  writ  as  thus  framed 
was  irregularly  issued  as  to  the  defendant  Havermale.  We 
think  that  it  was,  and  the  motion  to  discharge  the  attaohment 
was  properly  granted  for  this  reason.  Section  640  of  the  Code 
of  Civil  Procedure  provides  that  the  writ  of  attachment  must 
require  the  sheriff  ''to  attach  and  safely  keep  all  the  property 
of  such  defendant  within  his  county,  •  •  •  •  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand, 
the  amount  of  which  must  be  stated  in  conformity  with  the 
complaint,"  etc.  In  this  case,  as  to  defendant  Havermale, 
the  writ  did  not  state  the  amount  of  plaintiff's  demand 
against  him  in  conformity  with  the  complaint,  but  stated  a 
Tery  much  larger  sum,  and  by  it  the  sheriff  was  directed  to 
seise  property  of  his  sufficient  to  satisfy  the  entire  amount 
due  to  plaintiff  from  the  corporation,  although  he  was  only 
liable  for  one  fifth  of  that  amount  When  the  complaint  de- 
mands different  amounts  from  the  several  defendants  in  an 
action,  the  writ  must  conform  to  the  complaint  and  direct  the 
attachment  of  so  much  property  of  the  respective  defendants 
as  will  secure  the  amount  alleged  to  be  due  from  each.  The 
clerk  in  not  authorized  to  issue  a  writ  of  attachment  against 
the  property  of  any  defendant  for  an  amount  exceeding  the 
demand  which  is  made  against  such  defendant  in  the  com- 
plaint, and  if  he  does,  the  writ  must  be  discharged  as  to  such 
defendant  on  his  motion.  The  law  upon  this  point  is  thus 
very  clearly  stated  by  the  supreme  court  of  Utah,  in  BciMrs 
▼.  London  Bank,  3  Utah,  417:  ''The  statute  leaves  no  disere- 
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tioD  in  any  way  aa  to  the  amount  which  ahall  be  stated  in  the 
writ  of  attachment.  It  is  a  plain^  direct,  and  specific  instruo- 
tioQ  and  direction,  which  the  clerk  has  no  right  or  authority 
to  disregard.  The  process  of  attachment  is  a  special  statu* 
toiy  remedy,  and  in  resorting  to  it  the  terms  of  the  law  oon* 
ferring  it  must  be  strictly  pursued.  If  the  clerk  had  stated 
any  other  sum  in  the  writ  than  that  in  conformity  with  the 
demand  in  the  complaint,  it  would  have  been  a  material  de- 
parture from  the  requirements  of  the  statute,  and  would  have 
fitiated  the  proceeding,  and  rendered  it  utterly  void.  The 
lequirements  of  the  statute  are  so  plain  that  there  is  no  room 
left  for  construction  or  speculation." 

It  is  urged,  however,  that  as  no  more  of  defendant  Haver- 
male's  property  than  is  sufficient  to  satisfy  the  demand  against 
him  was  attached,  he  cannot  complain,  and  his  motion  to 
discharge  the  writ  should  have  been  denied;  but  section  656 
of  the  Code  of  Civil  Procedure  provides  that  the  motion  to 
discharge  an  attachment  irregularly  issued  may  be  made  be- 
fore any  actual  levy  under  the  writ,  and  section  663  of  the 
same  code  farther  declares:  ^If  upon  such  application  it 
satisfactorily  appears  that  the  writ  of  attachment  was  im- 
properly or  irregularly  issued,  it  must  be  discharged."  Under 
these  sections  it  is  immaterial  whether  much  or  little,  or  any, 
property  of  a  defendant  has  been  actually  levied  upon,  but 
the  court  must,  upon  proper  application  therefor,  discharge 
the  writ  of  attachment  thus  wrongfully  issued. 

The  order  in  this  case  will  therefore  be  affirmed,  upon  the 
the  second  ground  stated  in  the  motion  of  defendant. 

Order  affirmed. 

8HABP8TSIN,  J.,  Harrison,  J.,  Patrrsoh,  J.,  Oarouttb,  J^ 
and  Bbattt,  C.  J.,  concurred. 

McFarland,  J.,  concurring.  I  concur  in  the  judgment  of 
affirmance,  but  I  express  no  opinion  on  the  question  whether 
or  not  the  liability  of  a  stockholder,  under  the  constitution 
and  statute,  for  his  proportionate  part  of  such  debts  as  the 
corporation  may  afterwards  incur,  is  the  result  of  *^  a  contract 
ibr  the  direct  payment  of  money  ^  made  by  the  stockholder, 
within  tiie  meaning  of  section  687  of  the  Code  of  Civil  Pro- 
cedure. There  has  been  no  decision  in  this  state  holding 
that  ao  attachment  will  lie  in  such  a  case;  and  the  opinion 
of  the  oourt  in  Oreen  v.  Beekman^  69  Cal.  646,  is  rather  the 
other  way.    In  Dsimit  w.Superiar  Oourij 91  CaL  648,  no  snoh 
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queBtion  arose  or  was  ditcnsfed;  and  it  is  not  elalmed  in  ^^ 
pellaat's  brief  thai  ia  anj  case  cited  from  other  states  tlsa 
direct  point  here  involved  was  definitely  decided.  An  at* 
tachment  is  a  harsh  statutory  process  by  which  the  property 
of  an  alleged  debtor  is  violently  taken  away  from  him  prior 
to  an  adjudication  of  the  debt,  and  it  should  be  confined  to 
eases  which  clearly  come  within  the  terms  of  the  statute;  and 
it  is  not  clear  to  me  at  the  present  time  that  the  liability  at  m 
stockholder  for  something  that  may  possibly  happen  ia 
within  the  clause  of  the  statute  above  quoted. 
Rehearing  denied. 


CtoapoEATiojia — NATvaa  09  8xoouioL»aBs'  Lubiutt  worn  Dms  sv 
OoBFoaATioiia~Th«  ptnooal  liAbUifey  of  a  itookholdor  o(  a  oorpontum 
for  hit  proporfeioa  of  th«  ind»bt*dnM«  of  tlM  oorporatUm,  is  an  obligafeioft 
ariaing  upon  oontarM^  withia  tha  meaaina  of  Iha  Ualiforaia  ooiUs  Deimk  v» 
Bmp^rior  Cwrt,  91  CaL  648.  Upon  this  subjeot  farther,  tea  notM  to  OcTubi§ 
V.  McCaliough,  49  Am.  Deo.  308;  Th(Mip§(m  v.  i^eao  8a9.  Bank,  S  Am.  8k 
Eep.  846;  /^Wmm  v.  Lynch,  90  Am.  Dto.  432. 

CoaFoaaTioMa  —  Liabiutt  of  SToocHOLDaas  waaTHia  Jom  aa  giv- 
aaAirf  See  Bainm  v.  Babooek,  96  CaL  681,  29  Aol  St.  Bop.  18^  ia  wIMl 
il  ia  held  to  bo  foveral,  and  not  joint  Soo  also  noto  to  gtowpioa  v. 
Bm  Bank,  3  Am.  8k  Aop.  816^  862,  and  noto  to  Bakm  v.  BakiKk^  89 
81  Sap.  164. 


Mills  v.  La  Ybbnb  Land  Gompamt. 

(97  Caldornia,  951] 

KlOHAino'a  Low  —  AauoNiuMT  of  Rionr  to  Oaian.  -^  A  labotar  ar  aaap 
teriaUman  cannot  assign  his  right  to  oreato  and  assort  a  lion  by  ooaip^ 
ing  with  the  statutory  proirisions^  and  cloths  ths  aasignoe  with  tha  powar 
to  create  the  lien  for  himself. 

Mmmjkvio'B  Liair,  Riobt  to,  wkbk  PaaaoaxL  avd  UaAsaioii abul  —  Whor% 
throughont  the  whole  of  tho  statute,  the  right  to  a  lion  and  tho  right  to 
onforce  it  appear  to  be  oonfiaed  to  a  contractor,  laborer,  or  person  for* 
nishing  materials,  and  where,  in  no  instance^  is  an  assignoo  rooogniaad 
ia  conneotioD  with  the  seonring  or  enforcing  of  the  lion,  thoro  oaa  ba  tta 
aonstmctton  given  snch  statute  other  than  as  conferring  amara  p— **nal 
right  on  tho  contractor,  laborer,  eto.,  and  not  on  hit  aarignaai 

/•  O.  RoiriUr^  for  the  appellant 

W.  8.  Wright,  for  the  respondents. 

McFabland,  J.  This  action  was  brought  to  enforoe  mi  ••• 
•erted  lien  under  the  meohanio's  lien  law.  The  court  below 
sustained  a  general  demurrer  to  the  complaint,  and  Judgmenl 
waa  rendered  for  defendants.     Plaintiff  appeala. 
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The  averments  of  the  complaint  are  (in  brief)  tiutt  fhs  La 
Yenie  Company,  defendant^  wae  indebted  to  Meek  and  Bea- 
toa  in  the  snm  of  seyen-  hundred  dollars  for  labor  and  mate- 
riali  famished  by  them  for  and  in  the  construction  of  a 
building  on  land  of  said  company;  that  said  Meek  and  Ben* 
tea,  by  a  written  instmment^  assigned  the  indebtedness  to 
plaintifl^  and  also  assigned,  if  the  thing  oonld  be  done,  all 
thiir  **  right  of  lien  "  against  said  building  and  land;  and  that 
sfkenrards,  and  within  the  statutory  time,  plaintiff,  as  as- 
lisnee,  formally  filed  in  the  recorder's  office  a  notice  of  olaim 
sf  lien  against  sidd  property  for  the  money  due  said  Meek  and 
Benton  for  the  said  labor  and  materials  which  they  had  for- 
lushed  as  aforesaid;  and  we  think  that  the  demurrer  was 
properly  sostained. 

The  question  presented  is  not  whether  a  lien  for  work  or 
materials  can  be  assigned,  or  would  pass  under  an  assignment 
ef  the  debt  secured,  but  whether  a  laborer  or  material*man  can 
188^  his  mere  right  to  assert  and  create  a  lien  by  complying 
with  statntory  provisions,  and  clothe  the  assignee  with  the 
power  to  create  the  lien  for  himself;  and  we  are  satisfied  that 
be  cannot.  This  question  has  never  been  heretofore  detei^ 
mined  in  this  state.  In  Patent  Brick  Co.  v.  Moare^  75  CaL 
905,  referred  to  by  appellant,  the  only  question  involved  was, 
whether,  in  an  action  brought  by  the  assignee  of  *^  a  lien,'' 
there  should  be  an  averment  that  the  assignment  was  in  writ* 
ing.  The  case  in  onr  reports  which  comes  the  nearest  to 
teaching  the  i»inciple  involved  is  Oodeffroy  v.  CaldweU^  2  CaL 
4tt,  66  Am.  Deo.  860,  where  it  was  held  that  ^  one  who  ad- 
vances money  as  a  loan,  although  it  is  expressly  for  the  pay- 
flMOt  of  materials  and  labor  devoted  to  the  erection  of  a 
boilding,  can  have  no  claim  to  the  benefit  of  the  [mechanic's 
lien]  Uw.** 

The  decisions  on  the  point  in  other  states  are,  no  doubt^ 
somewhat  conflicting,  although  the  conflict  may  be  explained, 
to  some  extent,  by  the  different  provisions  of  various  statutes, 
some  showing  more  clearly  than  others  that  only  a  personal 
right  was  intended  to  be  conferred;  but  the  weight  of  author- 
ity is  clearly  to  the  point  that  the  said  right  cannot  be  assigned. 
In  RoUin  v.  Crass,  45  N.  Y.  771,  the  court  said:  ''  The  lien 
under  statutes  of  this  chsracter  is,  in  general,  a  personal  right 
given  to  the  mechanic,  materialman,  and  laborer  for  his  own 
protection,  and  the  right  to  create  it  cannot  be  assigned  or 
tiansfamd  to  another.    The  statute  under  which  the  plaintiff 
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claims  does  not  authorize  a  liea  to  be  filed  hj  the  assignee  of 
a  debt  for  work  performed  under  a  building  contract"  In 
Fitzgerald  y.  TnuteeSj  Mich.  N.  P.  243,  the  court  holds  that 
^  the  lien  is  personal  to  the  contractor  or  subcontractor,  and 
is  assignable.''  In  Caidwell  v.  Lawrence^  10  Wis.  881,  it  is 
held  that  '*the  lien  of  the  mechanic,  lumberman,  etc.,  for 
work  and  materials  is  a  personal  right,  and  cannot  be  trans- 
ferred or  assigned  so  as  to  enable  the  assignee  to  prosecute 
the  claim  in  his  own  name,  and  avail  himself  of  the  benefit  of 
the  lien  given  against  the  building."  In  Iowa,  the  courts  hay- 
ing decided  that  such  right  was  not  assignable,  the  legislature 
enacted  that  ^'the  mechanics'  liens  are  assignable,  and  shall  fol- 
low the  assignment  of  the  debt";  but  the  court,  in  Brown  ▼. 
Smithy  65  Iowa,  81,  held  that  the  statute  referred  *^  to  the  lien  per- 
fected by  the  filing  of  a  claim  therefor,  and  not  to  the  inchoate 
right  to  a  lien,"  and  further,  as  follows:  ^^The  mere  performance 
of  the  requisite  labor  is  not  sufficient  His  right  to  a  lien 
cannot  be  said  to  exist  until  he  has  complied  with  the  statute. 
When  he  does  so,  it  will  be  conceded,  for  the  purposes  of  this 
case,  that  he  has  a  lien  which  may  be  assigned,  and  that  an 
assignment  of  the  account  carries  with  it  the  lien.  The  lan- 
guage of  the  statute  is,  that  the  lien  is  assignable,  and  not  the 
mere  right,  which  follows  the  performance  of  labor,  and  which 
depends  for  its  existence  on  the  volition  of  the  subcontractor." 
In  the  late  case  of  Horton  v.  Sparkman^  2  Wash.  168,  the 
court,  speaking  of  a  claim  filed  by  an  assignee,  said:  ^This 
he  could  not  do.  The  lien  given  by  statute  is  personal  to  the 
laborer;  it  does  not  run  with  the  chose  in  action."  There  are 
many  other  decisions  in  various  states  to  the  same  point;  but 
the  foregoing  citations  are  sufficient  to  show  the  general  drift 
of  judicial  opinion  on  the  subject 

In  Phillips  on  Mechanics*  Liens,  decisions  on  both  sides  of 
the  question  are  referred  to;  and  we  think  that  the  true  rule 
is  expressed  in  the  following  paragraph,  from  section  54  of 
said  work:  ** Where,  throughout  the  whole  act,. the  right  of 
lien  and  the  right  to  enforce  it  appear  to  be  confined  to  the 
contractor,  laborer,  or  persons  furnishing  materials,  and  where 
in  no  instance  is  the  assignee  of  such  claim  recognised  in  con- 
nection with  the  creation  or  enforcing  of  the  lien,  there  can  be 
no  construction  given  to  such  a  statute  other  than  as  confer- 
ing  a  mere  personal  right  on  the  contractor,  laborer,  etc,  and 
not  on  his  assignee";  and  under  our  statutory  provisions  on 
the  subject,  no  right  of  lien  is  given  to  an  assignee,  or  to  any 
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person  other  than  those  mentioned  in  section  1183  of  the  Code 
of  Ciril  Procedure;  and  the  persons  there  mentioned  include 
only  **  mechanics,  materialmen,  contractors,  subcontractors, 
irtisans,  architects,  machinists,  builders,  miners,  and  all  pei^ 
sons  and  laborers  of  every  class,  performing  labor  upon  or 
furnishing  materials  to  he  used  in  the  construction,''  etc. 

Appellant  invokes  the  rule  that  the  assignment  of  a  debt 
carries  with  it  the  lien  by  which  it  is  secured.     But,  in  the 
first  place,  that  rule  is  not  of  universal  application;  it  does 
iwt  apply,  for  instance,  to  vendors'  liens,  or  to  the  many  liens 
which  accrue  to  various  kinds  of  bailees*    And  in  the  second 
place,  at  the  time  of  the  assignment  of  the  debt  to  plaintiff  in 
the  case  at  bar,  there  was  no  lien  securing  it  in  existence;  the 
assignors  had  merely  a  personal  right  to  create  a  lien  by  com* 
pljing  with  the  statute.     But  the  statute  nowhere  confers  such 
right  upon  an  assignee.    It  would  be  impossible  for  an  assignee 
to  comply  with  the  statute,  for  the  code  (sec.  1187)  provides 
that  the  contractor,  or  other  persons  mentioned  in  section  1183, 
muBt  himself  ftle  a  claim  for  record,  stating  the  character  of 
the  labor  or  materials  which  he  himself  furnished  for  the 
building.    And  this  shows  clearly  that  the  legislature  was 
proyiding  a  lien  only  for  a  contractor,  laborer,  or  material- 
man.   It  is  urged  that  it  would  be  a  construction  beneficial 
to  the  laborer  to  hold  that  he  could  sell  or  raise  money  upon 
bis  'mere  personal,  inchoate  right  to  procure  a  lien;  but  the 
b^slatura  may  not  have  thought  *that  it  would  be  advanta- 
geoQs  to  tt  laborer  (for  whose  benefit  the  law  was  originally 
passed)  to  allow  him  the  privilege  of  frittering  away  his  wages 
at  ruinoas  discount  to  money  lenders  and  speculators.    At  all 
srents,  a  court  can  neither  make  nor  amend  a  statute.    The 
law  most  be  enforced  as  we  find  it  enacted. 
Judgment  affirmed. 

Ds  ELkvsN,  J.,  and  Harbison,  J.,  concurred. 

Hearing  in  Bank  denied. 

MwKAWic^s  Jams  —  Assioitabilitt  of.— A  lian  U  nol  assignable  wMoh 
Ihs  Uw  givss  for  the  prios  of  labor  done  on  the  material  of  another:  Bradkg 
?•  Bftford^  S3  K.  H.  444;  66  Am.  Deo.  205,  and  note.  One  eannot  enforce 
tfiia  agaioeS  a  railroad  for  work  and  labor  done  on  aa  aooount  assigned  to 
Urn  prior  to  tbo  IDiiig  of  the  liens  (yOwmor  t.  OurreM  Miver  B.  B,  Ox,  111 
Ho.  \8Si  bet  nnder  the  Minnesota  statnte  a  meohanio*s  lien  Is  aseigaablet 
TaUk  r.  Bawt,  14  Minn.  145;.  100  Am.  Dee.  205,  and  note;  and  the  i 
nb  li  maiateiiied  ia  Indiana:  MkUeud  ITv  Cbi  t.  Wikoao,  122  Ind.  84^ 
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Pboplb  v.  Montboito  Wateb  Gompakt, 

[97  OAUfouniL,  27e.] 

Qoo  Warranto.  —  Thi  Makimo  ova  Cobfoeatioit  a  Pabtt  DonrDAvr 

in  a  proceeding  by  quo  warranto  under  the  allegation  that  it  it  a  corpora- 
tion de/actOf  accompanied  by  allegations  from  which  it  appears  that  it 
is  not  a  oorporation  de  jure,  doet  not  admit  the  oorporate  oapaoity  ol 
•noh  defendant,  nor  preolnde  the  plaintiff  from  inq'iiring  into  iti  right 
to  be  a  corporation.  The  oorporation  de  /ado  ie  not  only  a  propoTt  but 
is  alto  a  necessary  party  defendant. 

Corporations.  ^To  Ao^vibm  thi  Rioht  to  br  a  GoRPORATioir,  the  pre- 
scribed statutory  conditions  mnst  be  substautially  complied  witb. 

CtoBPORATion,  FoRUATioir  OF,  VnAL  Dbfrots  in.  —  If  a  statute  requires 
articles  of  incorporation  to  be  snbecribed  and  acknowledged  by  five  or 
more  persons,  and  snoh  articles,  though  subscribed  by  five  persons,  are 
acknowledged  by  four  only,  this  defect  is  fatal  to  the  existence  of  the 
oorporation  in  a  proceeding  against  it  by  quo  isammto. 

John  J,  Boyee^  Richardi  and  Carrier^  and  Oeorge  H.  Qauld^ 
for  the  appellant. 

W,  C.  Stratton^  for  the  respondents. 

Templb,  C.  Plaintiff  appeals  from  a  judgment  entered 
upon  demurrer  to  complaint. 

The  demurrer  was  general,  and  on  the  ground  of  insoffi- 
oiency  of  the  facts.  It  is  a  proceeding  taken  by  the  attorney- 
general  of  the  state  in  the  nature  of  a  quo  warranto  to  depriye 
the  defendant  corporation  of  its  corporate  charter,  and  pro« 
eure  its  dissolution  on  t^o  grounds:  1.  For  want  of  a  sub- 
stantial compliance  with  the  statutory  requirements  in  its 
formation;  and  2.  For  abandonment  and  misuse  of  its  oorpo« 
rate  franchise  and  powers,  and  for  alleged  violations  of  law. 

In  answer  to  the  first  point,  the  respondent  raises  the  pre« 
liminary  objection  that  by  making  the  corporation  a  defend- 
ant,  its  corporate  character  is  admitted,  and  cannot  bo 
questioned  in  this  proceeding.  As  authority  for  this  proposi* 
tion,  the  case  of  People  y.  Stanford^  77  CaL  860,  is  chiefly  re- 
lied upon. 

In  that  case  it  was  alleged  in  the  complaint  that  the  as- 
sumed corporation  had  never  been  a  corporation.  If  it  were 
not  a  corporation  of  any  character,  it  had  no  legal  existence, 
and  could  not  be  sued.  By  making  it  a  party,  plaintiff  con- 
oeded  that  it  was  a  person  that  could  be  sued.  It  was  said 
that  the  corporation  could  not  be  treated  as  a  person  which 
could  be  sued  simply  to  obtain  a  judgment  that  it  was  not 
and  never  had  been  such  a  person.    There  is  no  such  incon- 
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Bistenoy  here.  It  is  averred  that  the  corporate  defendant  It 
a  eorporatioD  de  faeto^  but  it  is  claimed  that  it  did  not  become 
a  corporation  de  jure^  because  the  persons  who  attempted  the 
incorporation  did  not  comply  with  the  conditions  which  the 
statute  makes  conditions  precedent  to  its  rightful  incorpora- 
tion. Tinder  such  circumstances^  although  the  association  is 
a  legal  entity,  which  may  be  sued,  its  right  to  corporate  ex* 
istence  may  be  questioned  by  the  state  in  a  proceeding  of 
this  character:  Civ.  Code,  sec.  868. 

This  court  said  in  People  t.  La  £im,  67  Cal.  530,  and  re- 
peated the  language  in  Firei  Baptist  Church  t.  Branham^  90 
CaL  22:  ^A  corporation  defaeio  may  legally  do  and  perform 
every  act  and  thing  which  the  same  entity  could  do  or  per^ 
form  were  it  a  ds  jure  corporation.  As  to  all  the  world  ex- 
cept the  paramount  authority  under  which  it  acts,  and  from 
which  it  receives  its  charter,  it  occupies  the  same  position  as 
thoagh  in  all  respects  valid;  and  even  as  against  the  state, 
except  in  direct  proceedings  to  arrest  its  usurpation  of  power, 
it  is  submitted,  its  acts  are  to  be  treated  as  efficacious." 

Under  such  circumstances,  it  seems  clear  that  the  corpora- 
tion  is  not  only  a  proper  but  a  necessary  party:  People  yg, 
Flint,  64  Cal.  49;  PeofOe  ▼•  Gunn,  86  CaL  244. 

It  is  contended  that  the  corporation  is  not  rightfully  suchi 
because,  while  five  incorporators  signed  the  articles  of  inco^ 
poration,  only  four  acknowledged  the  same. 

Section  292  of  the  Civil  Code  reads  as  follows:  **  The  arti- 
eles  of  incorporation  mu6t  be  subscribed  by  five  or  more  per- 
sons, a  majority  of  whom  must  be  residents  of  this  state,  and 
acknowledged  by  each  before  some  officer  authorised  to  take 
and  certify  acknowledgments  of  conveyances  of  real  prop- 
erty.'' 

It  was  said  in  People  v.  Bdfridge^  62  Cal.  881:  ^The  right 
to  be  a  corporation  is  in  itself  a  franchise;  and  to  acquire  a 
franchise  under  a  general  law,  the  prescribed  statutory  condi- 
tions must  be  complied  with."  Still,  a  substantial  rather 
than  a  literal  compliance  will  suffice:  Peojie  v.  Btoehion  ste. 
R.  R.  Co.,  45  CaL  818;  18  Am.  Bep.  178.  Was  there  a  sub- 
stantial compliance  in  this  case? 

Because  a  substantial  compliance  will  do,  it  does  not  fol- 
low that  any  positive  statutory  requirement  can  be  omitted 
on  the  ground  that  it  is  unimportant.  They  are  conditions 
precedent  to  acquiring  a  statutory  rights  and  none  can  be  dii* 
pensed  with  by  the  court 
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What  is  a  substantial  rather  than  a  literal  compliance  may 
be  illustrated  from  the  cases.  In  Ex  parte  Spring  Kolby 
WaUr  Work9,  17  Cal.  132,  the  certificate  stated  the  plaoe  of 
business,  but  did  not  describe  it  as  the  *'  principal  place  of 
business/'  as  required.  The  court  said;  ^The  statement  that 
San  Francisco  was  the  place  of  business  would  seem  to  im- 
ply that  it  was  not  only  the  principal  but  the  only  place  of 
business. 

In  People  y.  Stockton  etc.  R.  R.  Oo.^  45  Cal.  306, 18  Am.  Bep. 
178,  the  affidavit  required  in  such  cases  to  be  attached  to  the 
certificate  stated  that  ten  per  cent  of  the  amount  subscribed 
had  been  actually  paid  in,  omitting  the  words  ^in  good 
faith,"  which  the  statute  required.  In  the  certificate  it  was 
stated  that  more  than  ten  per  cent  had  been  actually  in  good 
faith  paid  in.  It  was  held  sufficient;  and  it  would  seem  that 
if  it  was  actually  paid  in  cash,  it  must  have  been  paid  in 
good  faith. 

And  it  was  further  held  thai  payment  by  checks  drawn 
against  sufficient  funds  in  a  bank,  which  was  ready  to  accept 
and  pay  the  checks,  was  substantially  payment  in  cash. 

In  People  y.  Cheeeernan^  7  Col.  376,  the  acknowledgment 
taken  by  the  notary  omitted  to  state  that  the  persons  whoso 
acknowledgments  were  taken  were  personally  known  to  the 
notary.  The  certificate  did  state  that  the  persons  who  signed 
appeared  before  him  and  acknowledged  it.  The  statute  did 
not  prescribe  what  the  acknowledgment  should  contain,  and 
it  was  held  a  substantial  compliance  with  the  requirementi 
although  the  form  prescribed  for  acknowledgments  to  deeds 
was  not  followed.    It  was  acknowledged. 

In  all  these  cases  it  will  be  seen  that  the  thing  required 
was  done,  but  not  literally,  as  directed;  but  there  was  no 
omission  of  any  requirement.  No  case  has  been  cited  where 
the  entire  omission  of  a  thing  prescribed  has  been  excused, 
unless  it  be  the  case  of  Larrahee  ▼.  Baldmn^  35  CaL  ISSw 
That  was  not  an  action  instituted  by  the  state  to  disincorpor- 
ate on  the  ground  of  noncompliance.  As  we  have  seen,  nn* 
less  the  state  complains,  a  ds  facto  corporation  must  be 
considered,  under  our  code,  as  possessing  a  corporate  char- 
acter, and  the  stockholders,  when  sued  upon  their  individual 
liability,  should  not  be  allowed  to  make  the  point  that  they 
did  not  comply  with  the  law. 

In  that  case  the  certificate  was  signed  by  five  directors,  but 
two  failed  to  acknowledge  it     Other  questions  ye 
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at  great  length  in  the  opinion,  bnt  in  regard  to  the  point  made 
OD  the  certificate  it  was  eimply  remarked:  ^It  is  not  cleat 
that  any  fatal  defect  exists  in  the  certificate  of  incorporation. 
If  BO,  it  is  cured  by  the  act  of  April  1,  1864."  Plainly,  it  was 
unnecessary  to  consider  the  question. 

The  curative  act  referred  to  declares:  ^  All  associations  or 
companies  heretofore  organized  and  acting  in  the  form  or 
manner  of  corporationSi  and  that  have  filed  certificates  for  the 
purpose  of  being  incorporated,  but  whose  certificates  are  in 
some  manner  defective,  or  have  been  improperly  acknowl- 
edged before  a  person  not  authorized  by  law  to  take  such 
acknowledgments,  are  hereby  declared  to  be  and  to  have  been 
corporations  from  the  date  of  the  filing  of  such  certificates,  in 
the  same  manner  and  to  the  same  effect  and  intent  as  if  such 
certificates  were  without  fault  and  properly  acknowledged  be- 
fore the  proper  officer,  and  all  such  certificates  are  hereby 
validated  and  declared  to  be  legal,  and  shall  have  the  same 
force  and  effect  as  if  such  certificates  were  free  from  all  fault 
or  defect,  and  were  propedy  acknowledged,"  etc:  Stats.  1863| 
1864,  p.  803. 

Section  292  of  the  Civil  Code  required  the  articles  to  be 
sabscribed  and  acknowledged  by  each.  As  this  is  an  express 
condition  precedent  to  a  valid  incorporation,  it  is  not  of  conse* 
qaence  to  the  court  whether  it  be  a  wise  or  necessary  require- 
ment or  not  Still,  it  is  easy  to  see  a  reason  for  it.  The 
certificate  secures  the  state  and  all  concerned  against  (ha 
possibility  of  any  fictitioQS  names  being  subscribed  to  the  arti* 
eles,  and  furnishes  proof  of  the  genuineness  of  the  signa* 
tores. 

If  the  acknowledgment  can  be  dispensed  with  as  to  one^ 
why  not  as  to  two,  or  three,  or  all? 

Ordinarily,  no  doubt  the  state  would  not  be  expected  to  in* 
Btitute  a  proceeding  of  this  character  for  such  a  defect  alone, 
and  we  must  presume  that  the  attorney-general  would  not 
have  instituted  this  inquiry,  if  he  were  not  convinced  that 
there  were  reasons  sufficient  to  justify  it.  Other  reasons  are 
alleged,  but  as  the  statute  authorizes  a  proceeding  to  forfeit 
the  charter  where  the  statute  has  not  been  complied  with,  al- 
though the  corporation  is  acting  in  good  faith,  and  is  a  cb  faeto 
corporation,  the  complaint  must  be  held  to  state  a  cause  of 
Action,  and  the  demurrer  should  be  overruled. 

The  judgment  should  be  reversed,  and  the  cause  iemanded| 
with  directions  to  overrule  the  demurrer. 
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HaynbBi  0.,  and  Bblchbb,  C,  ooncurred. 

For  the  reasons  giyen  in  the  foregoing  opinion,  the  jiid|h 
aaent  is  reversed,  and  the  cause  remanded,  with  directionf  tm 
•ferrule  the  demurrer. 

Dm  Havbh,  J.,  McFabland,  J.,  Fitbobbald,  J. 


Qvo  WxKBASTOii  — An  infomuitiim  In  th«  natart  of  n  qm 
•oat  the  defendaato  from  aoting  as  a  oorporatioii,  and  to  teat  the  faot  «l 
their  inoorporation,  should  be  filed  against  the  indrndaals;  an  information 
against  the  oorporation  In  ita  oorporate  name  would  admit  the  ezistenoo  of 
the  oorporation:  Peapk  t.  JUn$9ela^  tie,  R.  R.  Oa,  15  Wend.  113;  80  Am. 
Dec  83^  and  note  at  page  4S.  Where  a  oorporation  defaah  has  ezeroiaad 
the  powers  of  a  legal  oorporation,  the  forfeiture  of  its  charter  may  be  enforoed 
\fj  quo  warroHio:  Regenti  t.  Wittkam,  9  Gill  ft  J.  866;  81  Am.  Deo.  72.  Sea 
also  8UUe  t^  Bonli^  2  MoMnlL  439;  39  Am.  Deo.  136,  and  notew 

DoflsotlTO  Vormatlon  of  Oorporatlona. 
Aeeeptanet  </  ikn  Charter.  —  Formerly  oorporations  were  generally,  if  nek 
nniversally,  oreated  by  special  grants  to  a  dedgnated  person  or  persons  and 
his  or  their  assooiatesp  of  the  right  to  be  a  corporation  and  to  exeroise  the 
oorporate  powers  conferred  in  the  grant.  "When  this  mode  of  creating  n 
oorporation  is  the  one  resorted  to,  the  only  additional  act  essentisl  to  tha 
existence  of  the  corporation  is  the  acceptanoe  of  the  grant  or  charter.  This 
grants  like  a  eonveyance  from  one  person  to  another,  must  hare  two  oonsant* 
ing  parties.  The  grant  itself  is  but  an  offer  of  oorporate  privileges  to  the 
person  or  persons  entitled  to  take  advantage  of  it^  which  unless  aooepted 
within  a  reasonable  time,  becomes  inoperatire:  Stale  t.  Bull,  16  Oonn.  179| 
State  T.  Daufttm,  16  Ind.  40;  Lincoln  etc  Bank  t.  Riehardton,  1  QreenL  79;  10 
Am.  Deo.  3>i;SmUhr.  Silver  VdHtyMhu  ai.,64Md.  85; 64  Am.  Rep.  76a  Like 
•11  other  offers  it  may  be  withdrawn  at  any  time  prior  to  its  aooeptanoe:  JU»> 
eoHn  etc  Bank  t.  Riehanhon,  1  Greenl.  79;  10  Am.  Dea  84;  State  t.  Dotosoii,  If 
Ind.  40;  and  must  be  accepted  or  rejected  as  made.  Henoe  the  granteea 
not  attach  any  conditions  to  their  acceptance  nor  modify  the  offer  in 
iwpeot:  Rexr.  Westwood, 2  Dow kC. 21;  7  Bing.  1,90;  Lffene^,  Oremgeel^ 
R  R,  0o,,92  Md.  IS,  29.  If  they  undertake  to  exeroise  oorporate  pow<sii 
without  accepting  the  charter  offered  them  and  complying  with  all  tha  oob> 
ditions  precedent^  their  action  is  unauthorised  and  their  right  to  exeroiae 
oorporate  powers  will  be  denied  upon  quo  warranto:  Thompeon  t.  New  Tcrk  efa 
R.  R,  Co,, 88and.  Oh. 626;  Lyon$ t.Orangeete.  R,  R, Ox, 32Md.  18, 29;  Rmr^ 
Amery,  1  Term.  Bep.  689.  In  some  instances  the  aooeptanoe  of  all  the  persona 
named  in  the  oharter  is  essentisl  and  the  action  of  a  less  number  inoperatiTat 
Jte  T.  Amery,  1  Term.  Rep.  589.  Ezcept^  howerer,  where  from  the  grant  ilia 
apparent  that  the  acceptance  of  all  the  grantees  is  neoessary  to  carry  out  tiia 
objeeta  sought  by  the  granting  authority,  we  apprehend  that  the  aooeptanoa 
of  a  majority  of  the  grantees  is  sufficient:  StaU  t.  Damon,  16  Ind.  40^  an4 
when  the  grant  la  made  to  a  designated  person  or  persons  and  hia  or  tlieir 
associates,  that  the  person  or  persons  named  may  form  and  oonstitute  tiia 
oorporation  without  the  addition  of  any  associates  whatoren  Penobeooi  eie. 
Corporation  T.  Lanuon,  16  Me.  224;  33  Am.  Dec.  666;  Smitk  ▼.  Siher  VaUtif 
MOn.  Co,,  64  Hd.  86;  64  An.  Rep.  76a    The  mode  in  which  the  aooeptanoe 
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ii  mnifflfltad  it  noi  material,  vnlMi  made  lo  by  the  grant  or  charter  itselt 
Undoabtedljr  the  anthoritj  which  U  oompetent  to  make  the  grantor  cffer  o( 
the  ecrporate  charter  ie  equally  competent  to  attach  conditions  to  its  ao- 
•eplanoe^  and  to  prescribe  the  time  and  manner  in  which  the  corporate  an^ 
thority  shall  be  exercised;  and  whencTcr  conditions  precedent  to  the  accept- 
ance of  the  charter  or  to  the  ezistenee  of  the  corporation  are  prescribed,  they 
most  be  snbetantially  obaerred  or  the  right  to  the  corporate  franchise  wiU 
■ot  be  called  into  being.  Bnt  when  on  the  other  hand  conditions  are  not 
•pecified  and  the  only  question  Is  whether  the  charter  has  been  accepted  or 
rejected,  then  snch  acceptance  may  be  established  from  any  evidence  snfil* 
eiently  establishing  the  assent  of  the  beneficiaries  and  their  intended  assnmp- 
tioa  of  oorporate  powers.  No  formal  action  is  required,  no  written  or  re» 
•erded  oridence  of  the  acceptance  Is  essentiaL  It  Is  sufficient  that  ftht 
•orporate  powers  conferred  by  the  charter  haTC  been  exercised  or  that  tho 
•orpurators  hare  in  any  manner  nnequirocally  shown  their  intention  to  ao> 
«spt  and  to  exercise  them:  Okh  eie,  R.  B.  Co,  r.  MePherson,  86  Mo.  13;  86  Am. 
Dec^  128;  SmmU  ▼.  MeLOkm,  U  Pick.  83;  Ta^hr  t.  I^ewbeme,  2  Jones  Bq. 
141;  84  Am.  Dea  Uf^i  Ameriicoffgim  Bridge  t.  Broffg,  11  N.  H.  102;  MeKag 
▼•  Beard;  20  8.  0.  188;  Moraweti  on  Corporations,  sees.  28-28. 
In  all  or  nearly  all  the  states  of  the  American  Union  general  laws  haTe 
enaoted  under  which  all  persons  who  offer  to  oomply  with  their  proria* 
may  form  corporations  for  the  pnrpoee  of  becoming  authoriaed  to  exei^ 
the  eorporate  franchlsea  conferred  upon  persons  complying  with  snch 
llie  chief  pnrpoee  of  this  note  Is  to  inquire  what  is  the  result  of 
BB  attempted  but  inoomplete  oomplianoe  with  such  statutes  when  the  aa> 
flBmad  defect  Is  urged,  whether  in  proceedings  in  the  nature  of  quo  warrand^ 
er  in  what  should  properly  be  styled  a  mere  collateral  attack  upon  an  act* 
li^  oorporation. 

BfAtUmtUL  Oomp8ane$  wUh  lAs  StaiuU  i$  Inditpeiudbk.  —The  public  stat- 
■tss  to  which  we  hare  referred  generally  prescribe  the  execution  of  a  paper 
erdinarily  called  the  oertificate  or  articles  of  incorporation,  that  this  paper 
shall  be  signed  by  a  specified  number  of  persona,  and  sometimes,  that  it  shall 
ha  aeknowledged  t^  them  before  an  officer  authorised  to  take  aeknowledgb 
meats  el  deeds;  that  it  shall  specify  the  duration  and  purposes  of  the  eorpo> 
ration,  its  prinotpal  place  of  business,  the  amount  of  its  capital  stock,  and 
the  number  of  sharee  into  which  it  shall  be  divided.  These  certificates  or 
artidee  of  incozporation  are  further  generally  required  to  be  filed  in  aome 
pnUie  oAcCy  usually  that  of  the  clerk  of  the  county  in  which  the  principal 
plaoe  of  bosinees  of  the  oorporation  is  to  be  oonducted,  and  sometimes  a  cer> 
tifieate  el  each  filing,  or  a  certified  copy  of  the  articles  as  filed,  is  required  to 
ho  preeented  to  or  filed  with  the  secretary  of  state  or  some  other  officer  who 
•B  his  part  issues  either  a  license  to  act  as  a  corporation  or  a  final  certificate 
which  la  treated  as  the  last  act  required  in  the  proceedings  to  create  the 
aorporation.  At  leasts  in  all  cases  in  which  the  right  to  exercise  corporate 
frsnchisee  la  queetioned  by  gno  wcuranla,  a  substantial  oompliance  with  the 
afeatnte  aathorialag  the  formation  of  the  corporation  must  be  shown,  or  the 
rigfattoexereisethe  franchise  must  be  denied:  Mokdumm  Hill  tic  Oo^T.  Wood' 
hmnh  1^  <>^  425;  78  Am.  Deo.  858;  HarrU  t.  MeOregor,  29  CaL  128}  Balm 
▼.  WOmm,  14  GoL  140;  IHeld  ▼•  ODob,  18  La.  Ann.  153;  Attmieg-i^merwi  ▼. 
JlamAtU,  48  ICieh.  488;  Baptm  Ohurek  ▼.  BaUimon  ife.  STg,  4  Maokey,  tti 
M€Onmam  t.  Bibenia  efe.  8oc,  70  Oal.  183.  *' We  hare  no  doubt  but  that 
Ib  thia  atalo  a  snbataatial  compliance  with  the  prorlaions  of  the  general  law 
ithd  prerequlsits  to  ti&e  creation  of  a  private  aerporatie%  aad 
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that  a  bSLvf  to  comply  thcNwithy  in  maj  maieritl  partieakr.  k  granA  te 
th«  ImpoaehflMBt  of  oorpomto  oziitaiuM  in  an  appropriate  proooading 
anted  by  propor  anthority**!  PmpU  t.  Oheetemam,  7  OoL  176.  On  tha 
kand»  no  mora  than  a  anbatantial  complianoa  with  tha  aftatnte  Is  azaotad 
from  panona  aeaking  to  form  a  oorporation,  and  their  attempt  !•  not  ran* 
dtfed  nugatory  by  thair  failnre  te  oomply  with  the  itetate  literally,  if  Uiay 
Have  oomplied  with  it  tabstantialiy  t  Peepk  ▼.  SioekUm  ele.  R.  B.  06.,  4/i  OtL 
t06;  IS  Am.  Rep.  178;  BahHghi  t.  Logamtpori  ete.  M.  A,  18  Ind.  404. 

FaUmre  qf  Oorioraton  le  Sign  ArtkU$.  »If  the  right  te  exereiae a finnohiaa 
b  atteefced  by  9110  warrcmio,  or,  though  not  attacked  in  that  manner,  if  tba 
•tetiitee  or  decisione  of  the  etete  permit  the  exietenoe  of  the  oorporation  ta 
be  attacked  in  the  particular  eait  or  proceeding  before  the  eonrt^  it  is  eeoeii* 
iial  that  the  articles  of  incorporation  ehonld  haTc  been  eigned  by  tha  nvm^ 
bar  of  persona  prescribed  by  the  code  or  stetnte^  and  tha  signing  by  a  Iom 
nnmber  is  ineffectual:  PeopU  T.  MoiUecUo  W.  Ob.,  97  CsL  276;  tmU  p.  17f| 
Cmrep  t.  JHorrOl,  61  Vt  698;  8taU  ▼.  OrHekeU,  87  Minn.  18.  IVurthermnnb 
it  is  essential  that  they  should  have  been  signed  with  an  intention  on  tha 
part  of  the  signers  that  they  shoald  be  acted  apon  at  the  time  th^  ware 
filed,  and  if  it  appesrs  that  the  signatares  were  affixed  with  an  nndarstand- 
fng  on  the  part  of  the  eigners  that  **  they  were  not  to  teke  effect  until  oor- 
tain  things  were  done^  which  never  were  done,**  then  the  articles  are  inopara* 
tiTe  and  no  corporation  has  been  called  into  being:  Obrqr  t.  MonH  d 
¥1698. 

Omiukm  to  Stale  Name  qfCorporxOion,  —  If  the  stetate  reqnireo  tha  nama 
9i  the  oorporation  to  be  steted  in  ite  articles,  ite  omission  therefrom  is  fatal, 
and  it  has  been  lidd  that  this  omission  cannot  be  cured  by  the  fact  thai  tha 
articles  are  preceded  by  a  heading  in  which  a  name  has  been  used  appro- 
priate to  the  oorporation  and  ite  objects.  Thus,  where  persons  resident  in 
Fairview  executed  artidea  of  incorporation  for  the  purpose  of  oonstmcUng  n 
turnpike  commencing  at  a  point  in  that  town,  but  failed  to  stete  in  tliam 
what  the  name  of  the  oorporation  shoald  be,  it  was  held  that  this  defaol 
aould  not  be  supplied  by  a  preliminary  stetement  at  the  head  of  aneh  ar* 
tides  as  follows:  "Fainriew  Turnpike,  Fair?iew,  Fayette  Ckranty,  Indiana"! 
Bkodee  t.  Fiper,  40  Ind.  869;  Ptptr  t.  Shodee,  80  Ind.  309. 

The  Requirement  qf  the  Statute  that  the  Objecte  or  Purposee  of  the  corpora* 
tion  shall  be  steted  in  ite  articles  must  be  complied  with,  and  such  eompli* 
anoe  cannot  consist  of  a  rague  or  general  specification.  Though  the  nama 
el  the  oorporation  as  steted  in  ite  articles  indicates  that  it  is  to  do  a  ^"H'^g 
business,  yet  if  the  stetement  of  ite  object  is  such  that  it  substantially  in* 
eludes  every  business  which  the  company  may  think  profiteble  to  the  share- 
holders, the  purpoees  are  insufficiently  steted:  In  re  Crown  Bank,  L.  Bn  44 
Ch.  Dir.  634.  Hence  it  is  not  sufficient  to  stete  ihat  the  business  of  tha 
corporation  "shall  be  such  as  the  association  may  from  time  to  time  pra* 
scribe  by  ite  rules,  regulations,  and  by-laws ":  State  r.  (kntral  Okh  Beiiqf 
Aee^n,  39  Ohio  St.  399.  If  the  purpose  as  disclosed  in  the  articles  is  ona 
not  sanctioned  by  law,  no  oorporation  is  created  thereby:  State  t.  Beck,  81 
Ind.  600.  If,  on  the  other  hand,  a  lawful  purpose  is  specified,  but  tha  artt* 
eles  assume  for  the  corporation  the  existence  of  powers  which  it  is  not  par* 
mitted  to  exercise,  then  this  additional  and  unauthorised  assumption  may 
be  treated  as  surplusage,  and  the  corporation  regarded  as  entitled  to  exeroiaa 
the  lawful  powers  only:  Baetem  P,  B.  Co,  r,  Vaughan,  14  N.  Y.  646;  Beeket 
w.  UnhtUoum  B,  A88\  88  Pa.  St.  211.  If  the  term  of  the  existence  of  the  oor> 
poration  as  steted  in  ite  articles  is  in  excess  of  the  period  allowed  by  law. 
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iub  oorpontioB  WiQ  not  oa  tiial  aoeoont  be  regarded  u  {noompeimit  lo  earry 
•B  ito  bnrinMs  for  mich  thne  m  the  statute  permitted  to  corporatioiia  o(  tht 
eUM  to.whiefa  it  belongedi  People  t.  Oheeaeman,  7  CoL  876. 

TkB  Omiukm  from  the  Artieki  qf  CAe  Folhmmg  MaUen  required  by  ttatnte 
baa  alao  been  adjudged  fatal:  A  ^lare  to  atate  that  a  majority  of  tiie  nein- 
ben  of  an  anooiation  Totod  in  favor  of  its  incorporatloni  PeopU  t.  Seffiidget 
92  CU.  831;  omisdoa  to  state  the  amoant  of  the  oapital  stock:  StaU  t.  SkeU 
hffwilk  §te.  Oo,,  41  Ind.  151;  BeMg  r.  Adams  ele.  Mf9'  Oo-f  81  Ry.  800;  or 
Um  nunber  and  names  of  the  directors:  Seed  ▼•  Rkkmond  eU,  B,  B.,  60  Ind» 
842;  or  the  place  of  residence  of  the  corporators:  Busenbadt  t.  Auka  sfe. 
Odu.  43  lad.  265;  Bemig  ▼.  Adams  etc  Mfg.  Co,,  81  Ky.  800;  or  tht  prineU 
pal  place  of  transacting  the  business  of  the  eorporationt  QU^g  t.  HamUiom 
ote,  Orattoe  Oo,^  61  Iowa«  121. 

FaUture  to  File  Articles, — Very  generally  the  statntea  reqniro  the  arti* 
olee  of  incorporation  to  be  filed  in  some  public  office  after  they  are  exeontod. 
Whether  this  filing  is  a  condition  precedent  to  the  corporate  exiatenoo 
manifestly  depends  upon  the  language  of  the  statute;  but  few,  if  any»  of  ths 
statutes  upon  the  subject  are  susceptible  of  any  other  eonstruotion  tiUMl 
that  the  filing  is  indispensable:  Childs  r.  Hurd»  82  W.  Va.  99;  Dojfk  ▼. 
Mmmer,  42  Mich.  332:  OarneU  ▼.  Richardson,  85  Ark.  144;  Indianapolis  M. 
Co.  T.  Herkimer,  46  lud.  142;  First  NaL  Bunk  v.  Dawes,  43  Iowa,  424;  Ah- 
boU  r,  Omaha  etc  Co.,  4  Keb.  416;  but  some  of  the  statutes  provide  thai 
on  the  filing  of  the  eertificate  or  articles,  tht  persons  associating  them* 
■elYes  and  their  successors  and  assignees  shall  be  "  from  the  time  of  the  oom* 
moncement  fixed  in  the  certificate  an  incorporated  eompany  "i  and  by  thett 
statutes  the  effect  of  the  filing  of  the  certificate  may  be  to  confer  oorporato 
anthority  as  from  its  date,  though  this  was  long  anterior  to  anoh  filingt 
Vanneman  ▼.  Young,  52  N.  J.  L.  403. 

Many  of  the  statutes  further  provide  that  after  the  articles  of  incorpora- 
tion are  filed  with  the  county  clerk  or  some  other  public  officer  they  shall 
be  recorded  either  by  him  or  some  other  official,  or  that  a  certified  copy  of 
them  shall  be  filed  with  the  secretary  of  state,  or  that  some  license  or  fur- 
ther certificate  shall  be  procured  from  some  public  officer.  If  the  language 
of  the  statute  is  consistent  with  the  idea  that  the  corporation  exists  from 
the  filing  of  the  articles  or  oertifioate,  then  doubtless  the  failure  to  fuFther 
record  it,  or  to  do  some  otlier  act^  is  a  mere  irregularity  not  destructive  of 
tbe  life  of  the  corporation:  WasJiington  etc.  Cliureh  t.  BaUmore  etc  B,  B,  Co.^ 
5  Mackey,  269;  Walton  ▼.  BUey,  85  Ky.  413;  Bnshnell  ▼.  ConsoUdaied  Ice  etc 
Oo.,  138  lU.  67;  Sparks  ▼.  Woodstock  Iron  etc  Co,,  87  Ala.  294.  More  fre- 
quently the  statutes  are  not  in  harmony  with  this  idea,  and  clearly  indicate 
that  it  is  not  until  the  last  act  is  done  that  the  artificial  or  corporate  person 
aan  come  into  being.  Where  such  is  the  case,  all  the  acts  are  essentia]. 
The  final  license  or  certificate  and  the  original  filing  must  both  exist,  and 
the  tatter  is  insufficient  without  the  former:  Chiids  ▼.  Hurd,  82  W.  Va.  67; 
Rkkmond  F.  Ass*n  r.  Clarke,  Gl  Me.  851;  Stows  t.  Flagg,  72  IlL  897;  and 
the  former  without  the  latter:  Doyle  v,  AHziier,  42  Mich.  832.  If  the  cor- 
porators have  done  everything  required  of  them,  they  cannot  be  prejudiced, 
nor  the  right  of  the  corporation  to  exist  and  to  do  business  impaired,  by 
ftoy  wrongful  and  nnauthorixed  aot  of  the  officer  with  whom  the  articles  aro 
filed,  as  by  his  antedating  them  without  any  complicity  on  the  part  of  the 
aorporators:  StaU  ▼.  Fwiiks^  94  Ind.  493. 

StaUUorf    BatificaUon  or  Beeogrdtion  of  Dtfeeths  Corporaikm. — In  tht 
of  noj  tonstitutional  inhibition  it  is  always  within  the  power  of  tht 
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legislature  to  create  a  corporatioa  in  any  mode  from  which  the  legislatire  ia* 
tention  to  do  to  may  legitimately  be  inferred.  An  ananthorind  aMmmpftioa 
•f  oorponfte  fnnctiona  is  generally  a  wrong  of  which  none  bat  the  ■oreraigB 
will  ho  allowed  to  complain,  and  whenerer  the  aorereign  has  in  any  mannot 
made  known  its  willingnesa  that  each  powers  shall  be  exercised  thero  cas 
DO  longer  be  any  complaint  of  their  exercise,  eren  on  its  part,  unless  it  has 
in  some  competent  manner  withdrawn  its  assent.  Therefore^  though  a  ooc^ 
poration  was  irregularly  formed  and  had,  at  least  as  against  the  sorerdg^ 
no  right  to  exercise  corporate  franchises*  yet  such  formation  may  ba  latiflaJ 
either  directly  or  impliedly,  and  upon  such  ratifioation,  the  corporation  b» 
comes  one  dejure.  Therefore,  if  by  any  statute  enacted  after  the  assomp* 
iion  of  corporate  rights  and  powers  by  an  association,  the  incorporaticA  ol 
the  association  is  expressly  ratified,  or  if  not  so  ratified,  there  is  Isngwags 
employed  in  a  statnte  from  whioh  the  axistenoe  of  the  mnrporatioa  or  tiM 
▼alidity  of  its  proceedings  is  justly  inferable,  any  defect  in  its  organisktioa 
ceases  to  be  material.  The  legislative  recognition  manifests  tha  will  of  the 
sovereign  and  is  equivalent  to  an  express  grant  of  corporate  authorial  WkMi 
▼.  i?ow,  4  Abb.  App.  589;  State  t.  Steele,  87  Minn.  428;  Baeekor  ▼•  Drss* 
ed,  84  Md.  G03;  Kanawha  Coal  Co,  ▼.  Kanawha  tie,  Coai  Ok,  7  Blatchf.  881| 
MUehell  r.  Deedt,  49  III  416;  96  Am.  Dec  621;  Chodrkk  t.  Re^wMe  <«&  (h^ 
81  nL  490;  83  Am.  Dea  2i0;  Grand  T.  R.  Co.  t.  Cook,  29  IlL  287|  KoA  t. 
KoHk  Avenue  Ry  Co,,  75  Md.  222;  Central  Agricultural  etc  Au*m  t,  AUbam§ 
etc  Ine,  Co..  70  Ala.  120;  Larrabeev.  Baldtein^  35  OsL  166. 

Collateral  Attaeke  Upon  Corporatione, — The  existence  d  a  corporatioa  any 
be  sought  to  be  attacked  either  when  it  or  its  assignee  daims  and  attempts 
to  assert  some  right»  and  the  existence  of  the  corporation  may  ha  regarded 
as  part  of  the  plaintifTs  cause  of  action,  or  when  the  defendant  daims  thai 
he  is  not  answerable  because  the  liability  sought  to  be  enforced  Is  bat  tha 
liability  of  a  corporation  of  whioh  he  is  a  member.  No  doubt  decisions  may 
be  found  applicable  to  both  of  these  classes  from  which,  if  nnexplained,  tha 
Inference  might  be  rsasonably  drawn  that  the  right  of  a  corporatioa  to  aot 
may  be  questioned  as  in  gno  warranto  and  denied,  if  it  had  faUed  to  sabstao* 
tially  comply  with  the  statutory  prerequisites  to  its  formation.  Theea  de- 
cisions are  generally,  but  not  universally,  attributable  either  to  the  fiaot  thai 
there  was  no  attempt  to  establish  the  exiBtence  of  a  corporation  de  fiuto  by 
proving  that  the  actual  doing  of  business  in  good  faith  as  a  corporatioa,  os 
to  statutea  permitting  a  collateral  attack  upon  corporations  in  the  class  of 
suits  in  whioh  the  attack  was  successfully  made.  Thus  in  Iowa  the  statuts 
prescribing  what  shall  ha  done  for  the  purpoec  of  creating  corporations^  adds, 
*'a  failure  to  comply  substantially  with  the  foregoing  requisites  la  rela> 
tioa  to  organisation  and  publicity  renders  the  individual  property  of  tha 
stockholders  liable  for  the  corporate  debts."  It  follows  from  this  provision 
that  when  suit  is  broaght  sgainst  persons  and  they  seek  to  escape  liability 
on  the  ground  that  the  cause  of  action  is  really  against  a  corporatioa  of 
whioh  they  are  bat  stockholders,  their  defense  cannot  ha  sostained  other* 
wise  than  by  the  same  proof  whioh  would  be  required  if  a  corporatioa  were 
attacked  by  quo  warranto:  CUgg  v.  Hamilton  etc.  Orange  Oo.f  61  Iowa,  121t 
ffeuer  v.  Carmiekael,  82  Iowa,  288.  In  some  other  casee  in  which  tha  li^ 
bility  of  the  stockholders  and  offioers  was  not  ao  dear  by  tha  tanna  of  any 
statute,  it  has  been  held  that  it  was  not  nntil  the  corporatioa  came  iato  law- 
ful existence  that  any  power  to  act  for  it  oould  ariss^  and  tbarafcfc^  if  ps^ 
sons  sisiming  to  act  as  directors  made  promissory  notes,  profeesedly  la 
thai  aapadty,  they  were  personally  answerable  thereoai  Hwri  w.  8ali9bmr% 
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66  Mo.  811;  WaUom  r.  OUver,  40  Kao.  107;  |x<  p.  355.  In  those  outt% 
ftlM  dsfaeta  randering  the  diroctort  penonally  liable  were  in  one  tho 
failing  to  file  the  urtiolee  of  inoorporation  with  the  leoretary  of  itatOb  and  in 
tbe  other  the  failure  to  snbacribe  itook  or  take  any  meaeares  towacdi  tho 
ocgaaization  of  the  oorporation  after  the  articles  had  been  regnlarly  executed 
•ad  filed.  Qenerally  persons  seeking  to  avoid  liability  on  the  ground  that 
tfiey  were  acting  aa  a  oorporation  must  show  something  in  the  nature  of  a 
•barter^  and  henoe,  where  there  is  no  special  charter  and  no  attempt  to  ob« 
tain  the  right  to  ast  as  a  oorporation  under  the  general  laws  by  the  filing  of 
articles  of  incorporation,  the  persons  acting  as  associates  have  been  held 
penonally  responsible:  AbboU  t.  Omaha  etc  Co.,  ^  Neb.  418,  So  if  the  statnta 
requires  that  a  certain  notioe  shall  be  published  before  the  corporation  com« 
—noes  to  do  business,  the  members  haTe  been  held  peraonally  liable  in  the 
absence  of  such  notice:  Bigelow  v.  Oregarff,  73  IlL  197;  ffeinig  v.  Adanu  ttOm 
Mfg.  Co,,  81  Ky.  300;  UnJiis  Ins.  Co.  ▼.  Oram,  43  N.  H.  636.  Whether  per. 
MQS  doing  business  are  acting  merely  as  associates  or  as  members  of  a  corpora* 
timi  is  often  a  question  of  intention,  and  perhaps  the  majority  of  the  decisions 
to  which  we  have  referred  were  justifiable  on  the  ground  that  as  the  persona 
vkose  liability  was  in  question  had  not  by  completing  their  inoorporatioa 
ahown  nnequivooally  that  they  intended  to  do  business  in  a  corporate  oapa* 
«ity»  thoee  dealing  with  them  had  a  right  to  assume  that  they  were  still  aot- 
Qtk  their  own  account.  This  is  not  true  of  all  the  cases,  however,  for 
are  some  which,  on  their  face  at  least,  are  not  compatible  with  any 
•ther  theory  than  that  a  substantial  compliance  with  the  statute  is  indie* 
ftneable  toanthoriae  any  action  in  a  corporate  capacity:  Wett  v.  BuUakim 
tie.00,,92  Ind.  188;  O'ReOep  t.  Kankahu  tie.  Co.,  82  Ind.  169;  Harrk  ▼. 
McGregor,  29  OaL  125. 

la  at  least  one  state  the  statutes  declare,  "that  the  inoorporation  of  any 
aompany  claiming  in  good  faith  to  be  a  oorporation  nnder  this  part  and  do* 
lag  Imjinnss  as  such  or  its  right  to  exercise  corporate  powers  shall  not  bo 
inquired  into  collaterally  in  any  private  suit  to  which  such  oorporation  may 
be  a  party,  but  snch  inquiry  may  be  bad  at  the  suit  of  the  state  on  informa*^ 
tioa  of  the  attorney-general ":  OaL  Civ.  Code,  sec.  858w  It  may  well  bo 
4oabted  whether  this  statute  haa  added  anything  to  the  pre-existing  law 
mpoQ  the  subject.  In  other  words,  as  we  understand  the  deoisions,  the  right 
of  a  oorporation  de  faeU^  to  do  business  and  to  exorcise  corporate  franchises 
is  nsrver  open  to  inquiry  in  a  collateral  suit,  bat  only  in  proceedings  in  the 
Batore  of  9110  tsarraalo.*  McFarlan  v.  T.  T.  in».  Co.,  4  Denio,  892;  Duieksm 
Mfg.  Oo.  V.  l><vBiM,  14  Johns.  238;  7  Am.  Dec.  459;  SaJton  t.  Aii^nvnXl,  19 
K.  Y.  119;  Uerekaat"9  etc  Bank  v.  SUme,  88  Mich.  782;  StotU  v.  Zttiick,  48 
K.  J.  L.  602;  Coekranr.  Arnold,  68  Pa.  St.  899;  Findky.  Ulbtum,  105  Ma  255; 
94  Am.  St  Kep.  383;  Qoodnck  v.  ReynoUU,  31  BL  490;  83  Am.  Dec  240; 
and  a  oorporation  such  as  falls  within  the  statute  whioh  we  have  quoted  is 
oertainly  a  oorporation  dtfatdo, 

Corpcraiknu  d$  Facto,  whai  Are.  — The  only  substantial  donbt  whioh  oaa 
oxist  concerning  the  subject  here  nnder  consideration  b  with  respeot  to  what 
is  a  oorporation  de  faeio,  for  there  may  doubtless  be  instances  in  which  cor- 
porate powers  hare  been  assumed  and  exercised  even  for  a  considerable  pe- 
riod of  time  without  there  being  even  a  oorporation  de  facta.  Thus  it  is 
olear  that  where  a  corporation  dejure  cannot  exist,  a  oorporation  de  faelo  is 
also  impossiblo.  Hence  if  the  purpose  of  the  body  assuming  to  be  a  oorpo* 
fation  la  against  public  policy  or  otherwise  unlawful,  or  is  one  the  carry- 
ing  oat  of  whioh  by  a  oorporation  is  anaathorind,  tbea  tfaore  oannot  be  a 
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oorporation  de  facto  for  the  purpose  of  carrying  it  on,  and  no  aammptioii  of 
corporate  powers  can  avail  to  confer  npon  the  parties  the  anthority  or  tb« 
protection  of  a  corporation  de  faeio:  Evenmrn  ▼•  ElUngtaUt  07  Wis.  684; 
▼.  Walker,  76  Mich.  579;  Chicora  Co.  r.  Cfrews,  6  a  0.  248.  IVobably  a 
poration  de  facto  cannot  exist  from  the  mere  assumption  of  corporate  priTl* 
leges,  however  long  continued,  unless  the  franchises  hare  been  exereieed  to 
long  and  so  publicly  as  to  warrant  the  presumption  of  the  existence  of  soma 
charter,  or  other  authority,  the  evidenoe  of  which  has  been  lost.  In  all  of 
the  oases  falling  within  our  obeerration  there  has  been  at  least  an  attempt 
to  comply  with  the  statute  controlling  the  creation  of  corporations.  On  ihm 
other  hand,  where  there  has  been  snob  an  attempt  the  existence  of  a  corpo- 
ration de  facto  may  generally  be  safely  affirmed  if  there  has  been  the 
of  corporate  functions  in  apparent  good  faith.  Thus  whore  the  statute 
quired  all  articles  of  incorporation  to  have  a  certain  affidavit  annexed  to 
them,  and  it  was  not  so  annexed,  the  Judge  pronouncing  the  opinion  of  tilt 
oourti  said,  "I  am  of  the  opinion  that  under  this  and  similar  general  acta 
for  the  formation  of  corporations  if  the  papers  filed  by  which  the  corporation 
•ought  to  be  created  are  colorable,  bnt  so  defectire  that  in  a  prooeeding  oa 
the  part  of  the  state  against  it,  it  could  for  that  reason  be  dissolved,  yet  hj 
acts  of  user  under  such  an  organisation  it  becomes  a  corporation  de  /oiete^ 
and  no  advantage  can  be  taken  of  such  defect  in  its  constitution  collaterally 
by  any  person  **:  Buffalo  ttcB,  R.Co.  t.  Carp,  26  K.  T.  77;  BuihnellY.  Oomm 
eoiUdaJled  He.  Co,,  138  DL  73.  "  Where  it  is  shown  that  there  is  a  charter 
or  a  law  under  which  a  corporation  with  the  powers  assumed  may  lawfnllj 
be  incorporated,  and  there  is  a  colorable  compliance  with  the  requirementi 
of  the  charter  or  law,  the  existence  of  a  corporation  defadto  Is  established  **! 
SUmt  V.  ZvUck,  48  N.  J.  L.  601.  <' A  corporation  de  facto  exists  when  from 
irregularity  or  defect  in  the  organixation  or  constitution,  or  from  some  omis* 
aion  to  comply  with  the  conditions  precedent,  a  corporation  de  Jure  Is  not 
created,  but  there  has  been  a  colorable  compliance  with  the  requirements  of 
some  law  under  which  an  association  might  be  lawfully  incorporated  for  tlM 
purposes  and  powers  assumed,  and  a  user  of  the  rights  claimed  to  be  con- 
ferred  by  the  law  when  there  is  an  wganixation  with  color  of  taw^  and  Um 
exerciee  of  corporate  franchises ":  Snider  etc,  Oo,  r.  TSroy,  91  Ala.  224;  S4 
Am.  St  Rep.  887,  and  note  893;  Methodist  etc  Chureh  v.  Pidsett,  19  N.  Y« 
482.  **  It  is  only  where  there  has  been  an  effort  to  conform  to  the  forma  of 
law  in  establishing  a  corporation  and  some  formal  defect  exists  merely  as  t» 
the  mode  of  complying  with  the  law  and  the  body  is  dealt  with  and  acts  as 
a  corporation  that  it  is  regarded  as  one  de  facto  "•*  A  Uen  t.  Long,  80  Tex.  201 1 
26  Am.  St  Rep.  736,  and  note  748.  "  Where  the  law  authorises  a  corporft* 
tion,  and  there  is  an  effort  in  good  faith  to  organiie  the  corporation  wider 
the  law,  and  thereupon  as  a  result  of  such  effort,  corporate  functions  are 
assumed  and  exercised,  the  organixation  becomes  a  corporation  defaeto^  and 
as  a  general  rule,  the  legal  exiBtence  of  such  a  corporation  cannot  be  inqnirod 
into  collaterally,  although  some  of  the  required  legal  formalities  may  noA 
have  been  complied  with  "t  ffaseehnan  ▼.  United  Staiee  if.  Co.,  97  Ind.  868L 
*'A  corporation  defaeto  presupposea  a  charter  or  a  law  anthoriaing  tlM 
creation  of  such  a  corporation,  that  there  has  been  an  attempt  in  good  faith 
to  comply  with  ita  provisions,  and  that  there  has  been  user  or  the  exeroiat 
of  corporate  powers  nnder  it.  Againat  snoh  a  corporation,  aa  a  general 
rule,  a  collateral  attack  by  third  persons  will  not  avail.  The  reason  is  that 
if  rights  and  franchisee  have  been  usurped  they  are  the  rights  and  fimwnhis— 
of  the  •ov•reigl^  and  he  akmo  eaa  interpoee.    Until  snoh  iaterpoeitioA  Ite 
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pnUio  may  iNat  those  poMasring  and  axarelsiiig  the  corporate  powen  vnder 
eolor  of  law  as  doing  eo  rightfully.  The  rule  ia  in  the  intereet  of  the  pahlie^ 
and  is  enaftU  to  the  Talidity  of  bualnen  tranaaotiooa  with  oorpofationi**! 
Da^gcm  T.  Ooiorado  if.  4  /.  Oa.»  11  Ool.  110.  The  eaaea  affirming  that 
neither  the  existence  of  a  corporation  nor  its  right  to  enter  into  a  contract 
er  to  exercise  a  franchise  which  it  has  sought  to  enter  into  or  to  exercise  can 
be  inquired  into  collaterally  are  rery  numerous,  and  it  would  seem,  upon  prin* 
dple,  that  the  nature  and  character  of  the  informality  or  defect  is  immaterial^ 
proTided,  notwithstanding  its  exiBtenoe,  it  is  apparent  that  there  was  aa 
Utempt  in  good  faith  to  create  a  corporation,  and  that  in  like  good  faith 
there  has  been  an  assumption  and  exercise  of  corporate  functions:  Oommh^ 
fKMfiv  ▼.  BoUet,  94  U.  8.  104;  White  ▼.  State,  69  Ind.  273;  St.  Louie  ▼• 
Skieldt.  G2  Bio.  247;  (Hncinnati  etc,  R,  B.  Oo.  w.  Danville  etc  R*y  Ok,  75  IlL 
113;  TAompsoN  ▼.  Ccuidor^  60  IlL  244;  WeavervOle  etc  Wagon  Bead  Cfo.  r. 
Trmify  Go.  Sttperworn^  64  CaL  69;  CathoUe  Churek  ▼.  TotMn^  82  Mo.  418| 
Jtney  Ci^  OaiUgJU  Go.  ▼.  Goneumera  Oae  Co.,  40  N.  J.  Bq.  427;  Doyle  w.  Sam 
Diego  Land  etc  Co.,  46  Fed.  Rep.  709;  Lamed  ▼.  Beat,  65  N.  H.  184;  In  re 
Short,  4^1  Kan.  250;  North  t.  State,  107  Ind.  856;  Chicago  etc  R.  R.Oo.r. 
Staford  Ooun^  ComnCre,  86  Kan.  121;  Boat  Norway  Church  r.  FroieUe,  87 
Minn.  447:  OromUe  etc  R.  i?.  Cc  v.  Plumae  Go,,  87  Oal.  354;  In  re  Shahopei 
Mfg.  Co.,  37  Minn.  91;  Wight  v.  Shelby  R.  R.  Co.,  16  B.  Men.  4;  68  Am. 
Dec  522;  Society  of  Viaitatlon  t.  CommonweaUh,  52  Pa.  St.  125;  91  Am.  Dee. 
130.  Therefore  the  existence  of  a  corporation  defticto  is  not  disproTcd  by 
showing  that  its  articles  of  incorporation  were  not  signed  by  the  number  of 
uioorporatora  required  by  law:  RondeU  r.  Fay,  32  CaL  354;  or  did  not  state 
the  place  of  residence  of  the  directors:  Snider  etc  Go.  y.  Troy,  91  Ala.  224;  24 
Am.  St  Rep.  887;  or  that  one  of  the  signers  apparently  affixed  his  name  as 
n  officer  of  another  association  or  corporation:  Keene  r.  Van  RetUh,  48  Md. 
184;  or  that  a  certificate  attached  to  such  articles  did  not  comply  with  the 
statnte:  Lord  ▼.  Bteex  etc  Aee'n,  37  Md.  820;  or  that  such  articles  were  not 
rseorded  in  some  office  in  which  they  should  havs  been  recorded,  or  though 
recorded,  were  copied  into  the  wrong  book:  BuehneU  t.  Coneolidated  Ice  etc 
Cc,  138  IlL  67;  Walton  ▼.  Riley,  85  Ky.  413;  or  were  not  filed  with  the  see* 
retsry  of  state  as  the  statute  prescribes:  Saundere  t.  Farmer,  62  N.  H.  572| 
Portland  etc  Turnpike  Co.  ▼.  BM,  88  Ky.  226;  Orand  River  Bridge  Go.  r. 
BoUine,  13  GoL  4^  Of  the  various  defects  in  an  attempted  creation  of  a  cor* 
poration  perhaps  the  most  serious  is  the  failure  to  file  the  articles  in  the 
office  of  the  county  clerk  or  some  other  public  offioe  in  which  the  law  re- 
quires them  to  be  deposited  or  filed.  Oertainly  such  failure  is  entitled  te 
great  weight  in  determining  whether  or  not  the  persons  exercising  corporate 
powers  in  a  corporate  name  were  acting  in  good  faith,  but  it  is  not  necee* 
ssrily  condnsive  of  that  question,  for  the  failure  to  file  such  articles  may  be 
due  to  inadvertance  or  honest  ignorance,  and  both  the  persons  compoeing 
the  membership  of  the  oorporation  and  all  persons  dealing  with  them  may 
be  without  knowledge  of  any  defect  or  irregularity  in  the  proceedings  for 
the  formation  of  the  eorporatioo.  There  are  decisions,  however,  whioh  im 
effect  affirm  that  in  the  absence  of  any  filing  of  the  articles  of  incorporation 
there  is  neither  a  chaurter  nor  a  colorable  attempt  to  obtain  one  by  compliance 
with  the  general  law,  and  therefore  that  the  persons  acting  as  a  eorporatieA 
•re  necessarily  a  mere  association  or  partnership  and  can  neither  maintain 
ner  deiead  an  notion  oa  the  ground  that  the  association  constituted  a  oor- 
perettsa  do  facto:  AtboU  ▼.  Omaha  etc  Oa.,4  Neb.  416.  See  also  XoiMr  t. 
Lamrenm  Saw,  Bank,  56  Iowa»  104;  41  Am.  Bep.  86.    We  era  hMliaed  te 
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the  opinion  Oiftl  these  deoialona  nre  nnaonnd*  and  that  the  fatlnre  lo  file  tlM 
articles  of  inoorporation,  though  indispensable  to  the  oreatioQ  of  a  oorpon* 
tion  dejwrt,  is  not  oonolnsive  against  the  existence  of  a  oorporatton  d$/acta: 
BakenfiM  T(twnHQUAm"nr.Chesitr,  55  CaL  99;  Ortuiby  tie.  Co.  v.  BkhanUt 
96  Mo.  lOe. 

BUoppd  to  Deuff  Corporate  BxUtenee  and  Capacftp,  —  One  of  the  reaaoaa 
why  the  existence  of  a  oorporation  <U  facto  cannot  be  questioned  otberwino 
than  by  quo  warrtuUo  is  that  if  any  franchises  have  been  nsnrped  by  it»  thej 
are  the  franchisee  of  a  sovereign  by  the  nsnrpation  of  which  the  soTereigo 
alone  is  injured  and  redress  for  which  can  be  sought  by  the  sovereign  only, 
and  that  if  the  sovereign  acquiesces  and  is  indififerent,  a  private  citiien  ia 
without  remedy  because  he  is  witbont  injnry:  MeFhrUm  ▼.  Triton  Ino,  Oou, 
4  Denio,  897;  Duggan  v.  Colorado  M,  <£r  /•  Co.*  11  CoL  115.  In  a  lai^ 
olass  of  oases  there  is  another,  and  perhaps,  more  potent  reason.  Wa  rafer 
to  thoae  cases  in  which  the  person  seeking  to  deny  the  corporate  eziataaoa 
has  done  something  which  renders  such  denial  inequitable  and  tharefora 
estops  him  from  making  it,  and  there  doubtless  may  be  cases  of  this  elaaa  in 
which  the  corporate  existence  will  not  be  suffered  to  be  made  an  iasne^  al* 
though  if  the  party  were  not  estopped,  he  might  be  able  to  ahow  that  tha 
assumed  oorporation  had  not  even  attained  to  the  dignity  and  was  aol  antU 
tied  to  the  privileges  and  remedies  even  of  a  corporation  de  facto. 

If  business  has  been  done  and  oorporate  franchises  exercised  by  an  aas»- 
aiation  of  persons  claiming  to  be  a  corporation  and  to  be  doing  bosinesa  aa 
■noh,  neither  they  nor  the  association  will  be  permitted  to  question  the  oor- 
porate existence  for  the  purpose  of  avoiding  any  contract  entered  into  in  tho 
oorporate  name  and  apparently  as  a  corporate  act,  nor  of  escaping  any  lia- 
bility which  would  exist  if  the  act  done  in  the  corporate  name  had  been  au- 
thorised by  the  pre-existence  of  oorporate  eapadty :  Seheufler  r.  Chrand  Lodgo 
A.  O,  U,  W.,  45  Minn.  256;  Foiter  ▼.  MouUon,  85  Minn.  458;  Sodel^  ▼• 
Morria  Canal,  1  K.  J.  Eq.  157;  21  Am.  Dec.  41;  Butk  r.  Hakifon  Steamboai 
Co.,  84  N.  C.  702;  Cwep  v.  MorriU,  61  Vt.  598. 

A  Svboer'iber  to  the  Stock  qf  Corporation  may  be  sued  either  to  enforoe  tho 
payment  of  the  amount  of  his  snbsoription  or  to.oompel  him  to  discharge  his 
proportion  of  the  oorporate  debts,  if  the  statutes  of  the  state  impose  par* 
Bonikl  liability  upon  stockholders,  and  in  either  event  may  seek  to  defend  tho 
notion  by  showing  that  there  is  no  oorporation  of  which  he  could  be  a  stook* 
holder.  If  a  contract  of  subscription  has  been  entered  into  on  tho  assnmp- 
tion  that  there  is  a  oorporation  already  existing  with  which  the  subscriber 
in  effect  oontracts  to  pay  the  sum  named  in  eonsideratioa  that  he  ahall  bo> 
come  a  stockholder  to  the  amount  of  his  subscription  or  payment,  then,  liko 
other  persons  contracting  with  an  assumed  corporation,  he  is  estopped  frons 
denying  the  capacity  of  the  other  contracting  party  to  make  and  enforoe  snoh 
contract,  and  cannot  in  an  action  for  such  enforoement  urge  any  defects  ia 
the  organisation  of  the  corporation:  8toop$  v.  Oreensburg  etc  P.  B.  Co,  10  Ind. 
47;  Snseg  v.  Cleveland  etc  B.  B.  Co,,  10  Ind.  178;  Fori  Wayne  Turnpike  Oa. 
T.  Deam,  10  Ind.  563;  Ch/eaterete.  Co.  v.  Dewee,  16  Mass.  94;  8  Am.  Dec  128; 
Wight  V.  Shelby  R,  R,  Co,,  16  B.  Mon.  4;  63  Am.  Dea  522;  BuBey  v.  Hooper^ 
85  Md.  15;  6  Am.  Rep.  360;  Chh  etc  R,  R,  Co,  v.  McPhereon,  35  Mo.  13;  86 
Am.  Dea  128;  National  etc  Inc  Co,  v.  Teomana,  8  R.  L  25;  86  Am.  Dee. 
610;  Andereon  v.  Newcastle  etc  R.  R.  Co,,  12  Ind.  876;  74  Am.  Deo.  218; 
Oravene  r,  BagleCotton  MUle,  120  Ind.  6;  16  Am.  St.  Rep.  298;  M.  B,  CkurrA 
T.  Pickett,  19  N.  Y.  485.  "In  the  case  of  the  associates  in  a  oorporation  dm 
facto,  and  those  who  have  had  dealings  with  it»  there  is  a  mutual  oatoppol. 
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mtiBg  upon  hnmd  groands  of  tiffki,  jnstiea^  Mid  equity.  The  first  dttm  an 
■ot  infliBred  to  deny  their  iiieorponition«  nor  th«  aeoond  to  die pnto  tha  TaUd* 
bf  of  their  laawrtiono  of  oorporato  powon.  Tbo  state  itself,  it  has  boon  hold 
ii  this  states  may  bo  proolndod  by  its  action  or  n^loot  from  denying  an  in^ 
eorporatioo,  or  irom  taking  advantage  of  a  forfeiture  after  long  acquiescence  *: 
SuttHwout  V.  Michigan  etc  S.  B,  Co.,  24  Mich.  389,  395.  If,  however,  tho 
oontract  of  anbocription  9r  tho  statute  requires  certain  conditions  preoodipnt 
to  tho  right  to  oolloet  tho  subscriptions,  these  tho  corporation  must  ootab- 
lisb,  whether  it  is  a  oorporation  dejun  or  de/aeta:  Swartwout  r.  MidUganiie, 
Ji,B.O».,fii  Mioh.  389,  896.  If  tho  contraot  of  subscription  is  not  mado 
with  a  oorporation  nosnmod  to  bo  then  existing;  but  is  in  tho  nature  of  an 
flftr  to  take  stock  or  to  booomo  a  otookholdor  in  a  oorporation  to  bo  formed^ 
tbcD  the  subscriber  is  not  by  such  oontract  estopped  from  showing  that  tho 
oorporation  which  daima  to  have  boon  formed  and  to  bo  entitled  to  aooept 
the  olbr  and  en  force  tho  contract  has  not  complied  with  the  statute,  and, 
therefore,  is  not  in  a  condition  either  to  acceptor  to  onforoo  the  subscription. 
It  would  be  an  unfair  construction  of  tho  contract  to  say  that  by  it  tho  sub* 
seribsr  agreed  to  become  a  stockholder  in  a  oorporation  d$  facto  morolyt 
whose  oxeroiao  of  frandiiaos  must  bo  unlawful  and  liable  to  subject  it  to  pro* 
esodings  by  9110  warranto  wherein  its  right  to  ouch  ozeroise  must  bo  denied, 
ifts  further  proceedings  enjoined,  its  business  irrevocably  destroyed,  and  per- 
haps a  fine  or  other  penalty  imposed  for  its  misconduct.  Hence  it  is  dear 
that  such  a  onbocriber  io  not  estopped  from  denying  tho  ozistonco  of  a  corporis 
tioB  tUjmre,  unless  ho  has  participated  in  some  oorporato  act  or  procoedingi 
Udm  ▼.  Momiifomenf  €te.Oo.,Sl  Ala.  411;  13  Am.  St  Rep.  61;  and  his  inb- 
seription  cannod  bo  enforced  until  a  corporation  dejure  has  been  formed, 
sidi  00  mnat  bo  prooumed  was  contemplated  when  tho  subscription  contract 
was  osoentod:  Dorri$  t.  Sweeneg^  60  N.  Y.  463;  IndicmapoliB  F.SM.Co.  ▼• 
iferftinier,  411  Ind.  142;  WiUianu  v.  Franklim  T.  A.  AnTn,  26  Ind.  810;  ilTof- 
am  V.  Bhke^,  47  Ind.  38;  Thampiom  t.  Bmo  Bank,  19  Nor.  103;  8  Am.  St. 
Itsp.  797;  MartikaU  Famidry  Oo,  ▼.  KiUian,  99  N.  Q.  601;  6  Am.  St  Rep. 
199.  If  th«  aotion  io  against  tho  stockholders  to  enforce  thoir  personal  liabil« 
tty  for  tiioir  proportion  of  tho  oorporato  obligations^  it  is  sufficient  to  show 
that  thoTO  was  a  doing  of  businoos  in  an  assumed  oorporato  capacity*  and 
that  tho  dftfondaato  knowingly  occupied  the  position  of  oharoholdora.  Thoy 
are  then  •■topped  from  denying  thoir  liability  on  tho  ground  that  tho  allogod 
oorporatiion  was  not  regularly  fcnrmed  and  had  not  tho  right  to  do  business  or 
iaeor  tho  obligation  for  which  tho  defendants  aro  sought  to  bo  held  answer- 
able: iZittqf  ▼.  brown's  ete.  Cb.,  68  Ind.  888;  FUUHmrg  Min.  Co,  t.  iSjpooiMr, 
74  Wia  807;  17  Am.  St  Rep.  149;  AtUtman  ▼.  Waddle,  40  Kan.  196;  Me- 
Dmma  T.  Ahbama  tte.IuB.Oo.,96  Ala.  401;  MeOartk^  t.  Lameche,  89  IlL  270; 
31  Am.  Bop.  88.  Nor  will  such  dofendanto  bo  allowed  to  assail  tho  law 
lader  which  thoy  and  the  oorporation  acted  on  tho  ground  that  it  was  un« 
soostitntional  and  for  that  reason  inralid:  MeOartky  v.  Laoaacke,  89  HL  270; 
n  Am.  Bep.  83;  MeDcnntU  v.  Alabama  He.  Ine.  Co.,  86  Ala.  401. 

If  a  contract  is  made  by  what  purports  to  be  a  corporation,  it  is  beyond 
oontrovorsy  that  in  an  aotion  by  such  corporation  or  its  assignee  upon  such 
eontraet^  ito  force  cannot  bo  aroided  nor  its  obligation  denied  because  of  any 
dsfeot  in  tho  organisation  of  tho  corporation,  and  that  ho  who  contracted 
with  the  assumed  corporation  is  estopped  from  denying  its  corporate  ezistenoo 
sad  eapadty:  Padjie  Bank  v.  De  So,  37  Gal.  638;  Jonee  ▼.  Kokomo  BmUding 
Aain,  77  Ind.  840;  Merehantt'  etc.  Bank  v.  Stone,  38  Mich.  779;  Snider  etc.  Cfo. 
▼.  Trof,  91  Ala.  224;  24  Am.  St  Rep.  887,  and  not%  893;  Freeno  Canal  ete. 
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<h,  r.  IfanMT,  71  Oil.  879;  Wood  t.  IRngtlom  606.  Oo.,  48  HL  166;  66  Am* 
Dm.  664|  SiaUr.  BaUe^,  16  Ind.  46;  79  Am.  Deo.  406;  Om^r.  Bprm.  41 
Uo.  (miChmgregathmd  Soeiet^r.  PmTy,^}^.  H.  164;  86  Am.  Deo.  465;  Obeft- 
ranr.  AmM,  68  Pa.  Si.  899;  McBroomr.  Lebanon^  81  Ind.  868;  Sfokrr, 
Fannerd'  Btudt,  94  Pa.  St  429;  PaUktm  r.  Albanif  Building  «C&  iiM'fi,  68  Oa. 
873;  Baker  r.  Ngf.  73  Ind.  68;  Boite  Cii^Oanai  Co,  r.  PkMam,  1  Idaho  K.  & 
700;  StMdebaktr  Bro9.  Wg.  Oo.  r.  MwAgwwry^  74  Ho.  101;  BuUksnto  «l& 
i^onib  T.  JfeDo&MMi;  180  Maaa.  264;  2rV>£«lo  «ffr  JK.  J?.  Oo.  t.  JMiMom  66  Miok 
456;  Singtr  Mfg.  Co,  t.  BemieUt  28  W.  Va.  16;  Oommweial  Batik  t.  i^offkr^ 
108  N.  T.  242;  C^tnmwT.  Ai^/<  €k.  Oo..  120  Ind.  6;  16  Am.  St.  Ropi  S96f 
Tfifi^  ▼.  Qti^cy  eie.  Am^n,  128  IlL  67;  Frenek  t.  2>ofioAii^  29  Minn.  111| 
JohnHon  etc  Co.  ▼.  Clark,  80  Minn.  806;  JTm  Hmvm  Wkm  Oo.  0am,  67 
852. 

II,  however^  tha  corporation  ia  not  ■aaking  the  anforoonient  of  ilia 
tract,  but,  on  the  other  hand*  snoh  enforeement  ia  longht  by  the  otliar 
tracting  party  in  an  action  against  the  memben  of  the  corporation  in  wMdh 
he  iQsiBte  that  there  was  no  corporation,  and  therefore  thai  tha  persona  wb* 
claimed  to  be  atookholders  were  mere  partners^  and  liaUe  as  snoh,  the 
authorities  are  not  equally  Iiarmonions.  If  the  contract  ia  anoh  as  reocgniaas 
the  liability  of  the  corporation,  and  it  and  other  admissible  cTidenoe  takaA 
as  a  whole  ahow  that  at  the  time  the  contract  was  made  the  plaintiff  nnder* 
stood  that  he  was  contracting  with  a  corporation  and  for  a  corporate  UahO- 
ity,  then  the  better  triew,  in  onr  judgment,  ia  that  he  cannot  reoorer*  bo6li 
beoaase  he  is  estopped  by  his  contract,  and  beoanse  to  permit  his  recorcfy  as 
against  a  partnership  is  to  give  him  the  benefit  and  to  impose  on  hia  advar- 
saries  the  burden  of  a  different  contract  from  that  which  both  he  and  thaj 
intended  should  be  executed:  Merehanii*  tie.  Bank  r.  Btom,  88  Mich.  779| 
Bkuuihard  t.  Kautt,  44  OaL  440;  8nidm^€ic.  Co.  r.  Trog,  91  Ala.  224;  94  Aou 
St  Rep.  887;  WhUnegr.  Wgman,  101  U.  S.  892;  FirM  NaL  Bankr.  Akmg,  117 
Mass.  476;  Fag  t.  liable,  7  Gush.  188;  SUnU  v.  ZuUek,  48  K.  J.  U  606| 
Planter^  eie.  Bank  y.  Padgett,  69  Ga.  159;  Vanneman  ▼•  Foim^,  62  N.  J. 
L.  403.  Other  decisions,  controlled  rery  largely  by  local  statntes  deolariag 
that  a  corporation  ahall  not  do  any  business  until  certain  prerequiaitaa  wg% 
oomplied  with,  have  affirmed  that  an  ineffectual  effort  to  areata  a  eorpot»» 
tion,  followed  by  the  transaction  of  business  ia  the  corporate  name»  raanlti 
in  the  personal  liability  as  partners  of  the  members  or  shareholdem  of  ths 
assumed  corporation:  OameU  r.  Biehardeon,  86  Ark.  144}  Bigekm  T.  Orw^ 
org,  78  IlL  197;  Ooieman  ▼.  CfofomM,  78  Ind.  844;  FerHo  t.  nam^  71  M^ 
446;  Kaiier  r.  Lawrenee  8a».  Bank,  66  Iowa,  104;  41  Am.  Rap.  86|  itttiii 
T.  Omaha  etc.  Co.,  4  Neb.  416;  ffuri  ▼.  BaMmrg,  66  Mow  811;  WeMm^  w. 
OUeer,  49  Kan.  107|  jmi;  p.  856;  Hekdg  ▼.  Adam  effr  Mfg*  Cbi«  •!  Ky. 
800;  Crfi«|r /ml  Ofc  T.  C^tMBH  48  K.  H.  686. 
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Harris  t;.  Fostbb. 

(97  Cauiobiixa,  902.] 

Laiidloba  AM9  TiHAn— RiHT,  Patmbitt  ov  nr  Adtako^  whot  Mm 
Jiov  PBoncr  Tutaht.  — Payment  of  rent  in  advanoe  eannol  prottot 
a  tenant  againit  the  demandi  of  a  mortgagee  whoae  mortgage  it  of 
leoord,  and  wlio  has  reoovered  Judgment  foreolosing  it^  after  giviBg 
proper  notice  of  the  pendens  of  hie  Miit»  and  who»  after  eneh  paymenl^ 
beeomee  a  pnrohaaer  of  the  mortgaged  premiaea  at  a  lale  for  the  M^la* 
faetion  of  his  judgmentt 

OovBiTAifOT.  —If  TBI  Imtebist  w  Ohb  CknmrAiiT  n  Sold  At  am  Ss^ 
oonoM  8ali^  a  tenant  holding  under  a  leaae  from  all  of  the  aoteoanti 
.  mnat  aoooant  to  a  pnrohaaer  at  inoh  lale  for  a  moietj  of  tlie  rente  and 
profits  nnder  a  statute  entitling  the  pnrohaeer  at  su^  a  sale  to  reeofor 
the  ralne  of  the  nse  and  ocenpation  of  the  property  from  the  date  of 
the  sale  from  a  tenant  in  possession  thereoL 

Lavdlord  AMD  TmrA]rr.^TBNA]fv  Ooiimrunffo  nr  Vomswaaom  after  tlie 
expiration  of  his  leaae  does  not  cease  to  be  a  tenanl  aer  acqviM  mt^ 
right  to  nse  the  property  without  paying  therefer. 

B.  P.  Thanuu^  for  the  appellant 
A^  O.  Frt€man^  for  the  respondeDt 

Dm  Hatsn,  J.  On  March  12,  1888,  L.  D.  Stone  and  hla 
daughter,  Harriet,  each  owned  an  nndiyided  half  of  the  Siaqnoo 
rancho,  in  Santa  Barbara  County.  Upon  that  day  the  father 
mortgaged  hia  interest  therein  to  the  plaintiff  in  thia  action. 
In  January,  1890,  the  plaintiff  commenced  an  action  to  fore- 
eloee  thia  mortgage,  and,  at  the  same  time  filed  and  recorded 
a  notice  of  the  pendency  thereof.  Stone  was  thereafter  de- 
clared insolvent,  and  one  Bush. was  appointed  his  assignee, 
and  as  snch  was  made  a  party  to  the  foreclosure  suit.  Judg- 
ment of  foreclosure  was  entered  in  that  action  September  1, 
1890,  and  two  days  thereafter,  Bush,  the  assignee  of  Stone  and 
F.  W«  Burke,  as  the  guardian  of  Stone's  daughter,  Harriet, 
executed  to  the  defendant  a  lease  of  lots  4  and  6  of  the  Sis- 
quoc  ranch,  giving  him  the  right  to  pasture  his  stock  thereon 
6om  that  date  until  January  1, 1891,  and  the  defendant  went 
into  poesession  under  his  lease,  paying  the  rent  in  advance  in 
accordance  with  its  terms,  and  occupied  the  premises  until 
February  1, 1891,  and  thereafter,  until  April  1, 1891,  under 
an  agreement  made  with  the  guardian  of  Harriet  Stone,  as  to 
her  undivided  interest  therein.  On  October  6, 1890,  the  land 
described  in  the  mortgage  made  by  Stone  to  the  plaintiff  was 
sold  under  the  judgment  of  foreclosure,  and  the  plaintiff  be- 
came the  purchaser  at  such  sale,  and  as  there  was  a  failure  to 
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redeem  from  thlB  saley  he  received  the  Bheriff '■  deed  therefor 
April  14, 1891. 

This  action  was  brought  to  recover  from  the  defendant,  as 
tenant  in  poesesBion,  one  half  the  value  of  the  ubc  and  oooupa* 
Hon  of  the  property  from  the  date  of  the  sale  under  the  judg* 
ment  of  forecIoBure  until  April  1, 1891. 

The  court  below  found  the  facta  as  above  stated,  and  gave 
judgment  in  favor  of  plaintiff  for  one  half  the  value  of  the  use 
and  occupation  of  the  land  from  the  date  of  his  purchase  until 
February  1, 1891,  the  value  of  its  use  during  the  time  it  waa 
occupied  by  defendant  under  the  lease  made  to  him  on  Sep- 
tember 8,  1890,  by  the  assignee  of  Stone  and  the  guardian  of 
Harriet  Stone,  being  the  amount  reserved  in  that  leaae.  The 
defendant  appeals,  and  claims  that  the  findings  do  not  sae- 
tain  the  judgment  appealed  from. 

1.  The  defendant  contends  that  as  he  leased  the  land  before 
it  was  purchased  by  the  plaintiff  at  the  forecloeure  sale,  and 
paid  to  the  then  owners  the  rent  in  advance  for  the  whole 
term,  in  accordance  with  the  agreement  contained  in  the  lease, 
that  he  is  not  liable  to  the  plaintiff,  as  successor  in  interest  of 
one  of  his  lessors,  for  any  portion  of  the  value  of  the  use  and 
occupation  of  the  premises  under  that  lease;  and  to  soBtain 
this  position  defendant  cites  aeoUon  1111  of  the  Civil  Code, 
which  is  BB  follows: — 

^  Sec.  1111.  Orants  of  rents  or  of  reversions  or  of  remain- 
ders are  good  and  effectual  without  attornments  of  the  ten* 
ants;  but  no  tenant  who,  before  notice  of  the  grant,  shall  have 
paid  rent  to  the  grantor,  must  suffer  any  damage  thereby.'' 

The  language  of  the  section  ju9t  quoted  is  plain,  and,  m 
held  in  the  case  of  Dr$yfu$  ▼.  Hiri^  82  Cal.  621,  the  last  daose 
thereof  affords  ^  protection  to  the  tenant  who  pays  rent  to  his 
landlord  before  notice  of  the  grant  of  the  reversion '';  but  it 
has  no  application  to  the  facts  ss  presented  here.  Not  only 
was  the  mortgage  of  plaintiff  on  record,  but  a  judgment  fore* 
dosing  it,  as  against  one  of  the  defendant's  lessors,  had  been 
entered  before  the  defendant  obtained  his  lease  or  paid  any 
rent  thereunder.  This  being  so,  it  must  be  held  that  the  de- 
fendant was  not  without  notice  of  the  rights  of  plaintiff  under 
his  mortgage  and  the  judgment  foreclosing  it;  but,  on  the 
contrary,  that  he  accepted  the  lease  and  paid  the  rent  with 
knowledge  that  plaintiff  then  had  the  right  to  have  an  on* 
divided  half  of  the  land  so  leased  sold  to  satisfy  the  judgment 
of  foreclosure,  and  that  **the  purchaser,  from  the  time  of  the 
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sale  nntil  a  redemption,"  would  be  '^entitled  to  reoeive  from 
the  tenant  in  poeaession  the  rents  of  the  property  sold,  or  the 
▼alue  of  the  use  and  oconpation  thereof:  Code  Civ.  Proo.,  sec. 
707.  The  plaintiff  having  become  the  parchaser  of  the  land 
tinder  a  decree  foreclosing  a  mortgage  made  long  before  the 
date  of  defendant's  lease,  and  of  which  mortgage  the  defend- 
ant  had  notice,  it  is  no  defense  to  this  action  that  defendant 
paid  the  rent  in  advance.  The  lessor,  to  whose  title  plaintiff 
has  succeeded,  was  not  entitled  to  the  rent  accruing,  or  to  the 
▼alue  of  the  use  and  occupation  of  the  property,  subsequent 
to  the  sale  under  the  ju^^gment  of  foreclosure,  unless  such  les- 
sor effected  a  redemption  from  the  sale;  and  the  payment  of 
rent  for  the  period  extending  beyond  the  date  of  Ruch  sale  was 
made  by  defendant  at  his  peril.  This  necessarily  results  from 
the  well-established  rule  that  a  subsequent  grant  or  lease  of 
mortgaged  premises  is  subject  to  the  prior  mortgage,  if  the 
purchaser  or  lessee  had  either  actual  or  constructive  notice 
of  SQch  mortgage.  If  the  law  were  otherwise,  it  would  be  in 
the  power  of  the  mortgagor  to  materially  diminish  the  value 
of  the  mortgaged  property  as  security  for  the  debt  for  which 
the  mortgage  was  given,  by  simply  leasing  it  for  a  long  period 
and  collecting  the  rent  in  advance,  or  by  leasing  it  for  such 
period  for  a  nominal  rent  It  was  held  in  the  case  of  MeDeviU 
▼.  5u/Iivan,  8  Cal.  593,  in  accordance  with  the  views  we  have 
here  expressed,  that  where  the  owner  of  mortgaged  premises 
leases  the  same  for  a  term  of  years,  and  the  rent  is  paid  in 
advance  by  the  tenant,  that  the  purchaser  under  the  mort- 
gage sale  can  require  the  tenant  to  pay  the  rent  over  again. 

We  think  the  court  below  was  clearly  right  in  holding  that 
the  defendant  was  liable  to  the  plaintiff  for  his  proportion  of 
the  value  of  the  use  and  occupation  of  the  premises  during 
the  time  defendant  was  in  possession  under  the  lease  made 
to  him  by  Stone's  assignee  and  the  guardian  of  the  other  co- 
tenant. 

2.  The  defendant  continued  in  possession  for  one  month 
after  the  expiration  of  the  lease  just  referred  to,  and  the  court 
below  found  the  value  of  the  use  and  occupation  for  that  period 
to  be  one  hundred  dollars,  and  also  gave  judgment  against 
defendant  for  one  half  that  sum.  This  ruling  of  the  court  was 
right.  The  defendant  did  not,  by  holding  over,  cease  to  be  a 
tenant  in  poesession,  or  acquire  any  right  to  use  the  plaintifb 
property  without  paying  for  it 

Ab  to  the  other  points  made  by  appellant,  it  is  only  neoee* 
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mtj  to  say  that  the  findings  are  within  the  iestiea  made  bj 
tlie  pleadings,  and  fully  lostain  the  judgmenti 
Judgment  affirmed. 

McFablanDi  J.,  and  FmaiaALD,  J.,  ooncurred* 


LaKDLORD  AlID  TSHAMT — TlVAlIT  JIOT  PaOTIOTKD  ST  PaTMSHT  OP  RkHV 

III  Adtakob.  —  A  teaant  who  laMM  land  aftar  the  filing  of  a  if  peiutem  to 
faredoso  a  mortgage  theraon,  although  he  has  paid  rent  for  a  jear  hi  ad* 
▼anoe,  may  he  oompelled  to  pay  a  reaaonahlo  rent  to  a  reoeiTor  fer  the 
of  the  premiaee  after  his  appointmonti  Oaifnor  ▼•  BleweUt  SS  Wis.  SIS} 
pii  47,  and  note. 

LaJUDLOBD    AMD    TsKANT — HoLDHTQ  OTBB— RlOBlB    W    TSHAMTt    8oO 

extended  note  to  DaMeh  r,  Brown^  68  Am.  Deo.  6061  A  tenant  holding 
orer  after  the  expiration  of  hie  term  oannot  deny  hie  landlord's  title:  tmer* 
kk  T.  Tavener,  9  Oratt  220;  66  Anu  Dee.  S17i  and  note;  bvt  in  saoh  a  osm 
a  tenancy  hy  impUoation  arises^  and  the  tenant  is  sabjeol  to  thn  oonditioiin 
and  ooTeuanto  of  the  original  lease  and  the  landlord  entitled  to  the  rent  after 
the  expiration  of  tiie  term:  Bhrnimtberg  ▼•  MyrtB^  32  GaL  03;  01  Am.  Deo. 
660^  and  extended  note;  Crwmdhi  t.  Thkm^  81  AU.  412}  70  Am.  Doa  408^ 
and  note;  Die  roirn^  t.  Awkamam,  10  Gill  k  J.  149;  S2  Am.  Deei  1S6L  aad 
Botei  Boifim  ▼•  AldM^  13S  M.  Y.  287}  26  Am.  St.  Bo^  686^  sad 
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[97  OAUfOUflA,  860.] 
QvABDIAM'S  SaLO.  —  pROOBKDtiroS  BT  A  dvABDIAB  fOB  TBB  SlUi  09 

■raib  ov  His  Ward  abs  hot  Advbbs^  bvt  an  ia  effsol  prooesA 
ings  by  him  and  for  his  benefit.    The  minor  is  in  oonrt  by  tlio  fiting  of 
his  petition  and  thereby  snbmita  his  property  to  the  jnrisdietion  of  th* 
oonrt    The  order  of  sale  is  not  against  or  adverse  to  hinit  bvt  is  tlM 
granting  of  bis  request. 

Ooabdiav's  8a lis.  — The  faot  that  an  order  to  show  oanse  why  a  gnardiaa 
shonld  not  be  granted  anthority  to  sell  the  real  property  of  his  ward 
set  for  hearing  at  a  time  less  than  fonr  weeks  after  the  making  of 
order,  when  the  statate  requires  that  snoh  hearing  shall  not  be  less  thas 
four  nor  ufiore  than  eight  weeks  from  the  time  of  making  the  order,  does 
not  render  void  the  order  of  sale  based  upon  the  order  to  show  oanse^ 
if  the  statute  does  not  require  any  notioe  of  the  order  nor  of  the  apptt* 
eation  to  sell  his  property  to  be  served  upon  the  minor. 

Ooabdian's  Salks.  —  A  Dbfbotivb  Dbscbiptiov  of  Real  Psopibtt  n  a 
Guardiam's  Pbtitiov  for  an  order  of  sale  and  also  in  the  order  to  show 
oanse  does  not  affect  the  jurisdiction  of  the  oonrt  nor  the  validity  of  tbo 
sale  if  the  property  was  snffioientiy  described  in  the  order  of  sale. 

Guardian's  Salb.  —It  is  thb  Bxaounos  or  thb  Dkbd  of  the  gwurdiaB 
and  not  the  oonfirmation  of  the  sale  whioh  vests  titio  in  the  pnrobaotiw 

TPiUta,  CoU  and  Craig^  for  the  appellant. 

Elmer  E.  RotceU  and  C.  W.  0.  Rowell^  for  the  respondent. 
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Hayhm,  C.  This  actioD  is  to  quiet  title,  and  Inyolyes  Urn 
Validity  of  a  sale  of  the  premises  in  question  by  the  guardian 
of  the  plaintiff  to  the  defendant. 

The  complaint  is  in  the  usual  form,  alleging  ownership  in 
Ids,  that  plaintiff  is  entitled  to  the  possession,  that  defendant 
claims  an  interest  adversely  to  the  plaintiff,  and  that  such 
claim  is  without  right 

Findings  and  judgment  passed  for  the  plaintiff,  and  de- 
fcndant  appeals  from  the  judgment  upon  the  judgment  xoU, 
and  a  bill  of  exceptions  setting  out  the  evidence. 

Elisabeth  Wagner,  the  guardian  of  the  plaintiff,  filed  a 
petition  in  the  probate  court  on  November  20, 1879,  praying 
for  an  order  to  sell  the  premises  in  controversy.  This  peti* 
tion  set  out  facts  showing  the  necessity  for  the  sale  of  the 
]Hremises,  which  consisted  of  a  part  of  a  lot  in  the  city  of  San 
Bernardino,  and  no  question  is  made  as  to  its  sufficiency,  ex* 
•opt  as  to  the  description  of  the  premises  sought  to  be  sold. 

Upon  this  petition  the  court,  on  the  same  day,  made  an 
order  requiring  all  persons  interested  to  show  cause  before 
the  court,  on  the  thirteenth  day  of  December,  1879,  why  an 
Offder  of  sale  should  not  be  granted;  and  no  objection  having 
been  made,  an  order  of  sale  was  granted  on  the  day  last 
named. 

The  premises  were  subsequently  sold  to  the  defendant  un- 
4m  this  order,  and  the  sale  was  confirmed  March  6,  1880, 
and  on  the  next  day  the  guardian  executed  and  delivered  to 
tlie  defendant  a  deed  of  conveyance  therefor. 

The  respondent's  principal  contention  is,  that  the  order  to 
ahow  cause  did  not  conform  to  the  statute;  that,  therefore, 
the  court  did  not  acquire  jurisdiction,  and  that  all  subsequent 
proceedings  were  void,  and  did  not  divest  the  title  of  the 
plaintiff. 

Beotion  1782  of  the  Code  of  Civil  Procedure  then  provided 
(as  it  does  now)  that  the  time  fixed  in  the  order  for  the  hear- 
ing should  not  be  ^  less  than  four  nor  more  than  eight  weeks 
from  the  time  of  making  such  order  to  show  cause  why  an 
Older  should  not  be  granted  for  the  sale  of  such  estate.^ 

Sections  1788  and  1784  of  the  Code  of  Civil  Procedure  at 
they  then  existed  were  as  follows: — 

^  Sec.  1788.  A  copy  of  the  order  must  be  personally  served 
en  the  next  of  kin  of  the  ward,  and  on  all  persons  interested 
in  the  estate,  at  least  fourteen  days  before  the  hearing  of  the 
fetitioni  or  must  be  published  at  least  three  successive  weeks 
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In  a  newspaper  printed  in  tlxe  county,  or  if  there  be  none 
printed  in  the  ooanty,  then  in  such  newspaper  as  may  be  spe- 
cified by  the  court  or  judge  in  the  order.  If  written  consent 
to  making  the  order  of  sale  is  subscribed  by  all  persons  intei^ 
ested  therein,  and  the  next  of  kin,  notice  need  not  be  served 
or  published. 

''Seo.  1784.  The  probate  court,  at  the  time  and  place 
appointed  in  the  order,  or  such  other  time  to  which  the  hear- 
ing is  postponed,  upon  proof  of  the  service  or  publication  of 
the  order,  must  hear  and  examine  the  proofs  and  allegationa 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other  per- 
sons interested  in  the  estate  who  oppose  the  application.** 

This  order  was  published  four  times,  the  first  publication 
on  November  21st,  and  the  last  December  12th.  The  statute 
requiring  three  weeks'  publication  was  therefore  oomplied 
with. 

From  the  date  of  the  order  to  and  including  the  day  of 
hearing,  there  was  but  twenty-three  days,  whilst  there  should 
have  been  not  less  than  four  weeks,  or  twenty-eight  days,  and 
for  that  reason  respondent  contends  that  the  order  was  void, 
and  that  the  court  acquired  no  jurisdiction. 

That  the  order  was  erroneous  is  evident;  but  the  sole  ques- 
tion is,  whether  the  court  had  jurisdiction  to  order  the  sale; 
for  whatever  errors  may  have  occurred  in  the  proceedings,  if 
the  court  acquired  jurisdiction  the  sale  of  the  real  estate  wae 
not  void,  and  the  title  passed  to  the  purchaser. 

It  is  contended  by  respondent  that  proceedings  by  a  guar- 
dian for  the  sale  of  the  ward's  estate  are  adverse  to  the  ward; 
that  the  order  to  show  cause  is  in  the  nature  of  a  summons; 
and  that  a  substantial  compliance  with  the  statute  is  a  pre* 
requisite  for  obtaining  authority  to  proceed. 

Respondent's  principal  error  lies  in  the  first  part  of  his  con* 
tention,  via.,  that  the  proceedings  are  adverse  to  the  ward;  Ibr 
in  fact  the  proceedings  are  by  the  ward  and  for  his  benefit. 

Our  statute  does  not  require  that  notice  shall  be  given  to  or 
served  upon  the  ward,  thus  emphasizing  what  is  apparent 
from  the  nature  and  object  of  the  prooeeding,  and  clearlj 
distinguishing  it  from  a  proceeding  by  an  administrator  to 
sell  the  real  estate  of  the  intestate  to  pay  debts,  which  le 
clearly  adverse  to  the  heir,  and  therefore  a  valid  and  suffi* 
cient  notice  to  the  heir  is  essential  to  give  the  oonrt  jnrisdi^^ 
tion  over  him  as  a  party  to  the  proceeding.  But  in  the  ieese 
of  guardians'  saleSi  the  minor  is  in  court  by  the  filing  of  the 
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petition,  and  enbrnits  his  property  to  the  jurisdiction  and  or- 
der of  the  oourt  An  order  for  the  sale  of  the  property  is  not 
an  order  against  or  adverse  to  the  minor,  but  is  a  granting  of 
his  request.  It  is  not  a  judgment  in  personam^  bat  operates 
only  on  the  property,  and  is  therefore  in  rem. 

In  the  case  of  Oager  ▼.  Henry,  6  Saw.  243,  the  order  to 
show  cause  was  directed  to  be  published  **for  four  successive 
weeks,''  while  the  proof  of  publication  showed  that  it  was 
only  published  three  weeks.  The  court  said:  ''This,  at  least, 
is  a  serious  irregularity;  and  if-  the  jurisdiction  of  the  court 
did  not  attach  upon  the  filing  of  the  petition,  but  until  due 
service  of  the  prescribed  notice  of  the  time  and  place  of  the 
bearing  on  the  petition,  the  subsequent  proceeding  would 

probably  be  void But  the  better  opinion  seems  to  be 

that  the  proceeding  by  a  guardian  to  obtain  a  license  to  sell 
lus  ward's  land  is  not  one  between  adverse  parties,  and  of 
which  the  court  does  not  acquire  jurisdiction  untildue  ser^ 
▼ice  is  made  of  the  notice  of  application,  but  rather  a  proceed* 
faig  in  rem  carried  on  by  and  in  the  interest  of  the  ward 
through  his  legal  representative, — his  guardian."  That  court 
after  citing  several  authorities,  and  among  them  Fitch  v. 
MUUr^  20  Cal.  381,  concluded  that  the  county  court  had 
acquired  jurisdiction  by  the  presentation  of  the  petition,  and 
therefore  its  judgment  could  not  be  questioned  collaterally  on 
account  of  any  errors  committed  in  the  course  of  its  subse- 
quent proceedings. 

In  Mohr  ▼.  Manierre^  101  U.  S.  418,  a  case  originating  in 
the  state  of  Wisconsin,  the  guardian  of  a  lunatic  petitioned 
for  the  sale  of  his  ward's  property  to  pay  debts.  The  order 
to  show  cause  why  the  application  should  not  be  granted  was 
required  to  be  published  at  least  four  successive  weeks.  The 
order  was  not  published  for  the  full  time.  The  order  of  sale 
was  granted,  and  the  property  sold.  After  the  recovery  of  the 
lunatic  he  brought  a  suit  in  ejectment  to  recover  the  land. 
The  supreme  court  held:  '*  1.  That  the  publication  of  the  no- 
tice of  the  hearing  is  only  intended  for  the  protection  of  par- 
ties having  adversary  interests  in  the  property,  and  is  not 
essential  to  the  jurisdiction  of  the  court;  2.  That  so  far  as  the 
rights  of  the  lunatic  are  concerned,  the  jurisdiction  of  the 
court  attached  upon  filing  the  guardian's  petition  setting 
forth  the  facts  required  by  the  statute;  3.  That,  as  against  the 
lunatic,  a  license  to  sell  is  not  rendered  invalid  by  reason  of  an 
insufficient  publication  of  notice  of  the  hearing."  Sao  9yUabu9. 
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In  another  case,  where  property  of  a  minor  had  been  eold 
by  guardian,  the  same  court  said:  '*In  this  form  of  proceed- 
ing, the  guardian  suflSciently  and  fully  represented  the  in- 
fants, and  no  notice  to  them  was  required  by  the  statute  of 
Maryland  or  by  any  general  rule  of  law  ":  Hiaw  ▼•  Ritchie^  136 
U.  8.  648.  See  also  FiUgibbtm  t.  Lake,  229  IIL  176;  81  Am. 
Deo.  802;  Mvljord  t.  Beveridge,  78  DL  468;  Mohr  ▼.  Porter,  51 
Wis.  487. 

Respondent's  citations  from  Freeman  on  Void  Judicial  Sales 
all  refer  to  *'  proceedings  in  probate  to  obtain  a  sale  of  real 
estate  as  an  independent  adversary  proceeding  in  pereanam^'; 
but  in  the  latter  part  of  section  15  the  author  seems  to  concur 
in  the  views  we  have  endeavored  to  express,  and  cites  M<^r  y. 
Manierre,  101  U.  S.  418,  and  other  oases. 

HawB  T.  Clark,  87  Iowa,  856,  cited  by  respondent,  is  nol 
applicable.  There  the  statute  required  notice  to  be  served 
upon  the  minor,  and  to  be  returned  and  heard  upon  a  regular 
term  day.  It  was  clearly  in  the  power  of  the  legislature  to 
limit  the  exercise  of  jurisdiction  by  the  court  to  a  day  in  the 
regular  term;  and  as  to  service  of  the  notice  upon  the  minor, 
the  case  can  have  no  application  here,  as  our  statute  does  not 
require  such  notice. 

Kendall  v.  Miller,  9  CaL  692,  and  De  la  Mantagnie  v.  Uniam 
Ins,  Co.,  42  Cal.  292,  were  cases  of  the  sale  of  personal  prop- 
erty without  any  order  of  court.  Halleek  v.  Moee,  17  Cal.  843, 
was  a  sale  by  executors  upon  insufficient  notice.  SMwell  v. 
Swarthottt,  81  N.  Y.  109,  was  an  action  by  creditors  of  an  estate 
against  the  administrators  and  heirs,  and  involved  a  question 
as  to  the  validity  of  a  sale  of  real  estate  by  the  administra- 
tors. The  inapplicability  of  the  foregoing  cases  cited  by  re- 
spondent  is  dear.  The  case  of  Towneend  v.  TaUant^  83  Cal. 
45,  91  Am.  Dec.  617,  cited  by  respondent  several  times,  is 
not  in  point  That  was  an  action  in  ejectment  by  a  minor, 
by  his  guardian  ad  litem,  to  recover  real  estate.  But  in  that 
case  the  land  had  been  sold  by  the  administrator  to  pay  debts. 
Schellenberger  was  the  general  guardian  of  the  infant  as  well 
as  administrator  of  the  estate.  Section  169  of  the  probate 
act  required  a  copy  of  the  order  to  be  served  on  the  general 
guardian.  It  was  contended  that  as  Schellenberger  was  the 
petitioner  and  also  the  guardian,  that  he,  as  guardian,  had 
notice;  but  it  was  held  that  Schellenberger  couid  not  repre*« 
sent  both  sides;  that  the  minor  had  no  guardian  qtuHid  the 
petition;  and  that,  therefore,  the  knowledge  of  the  guardian 
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WM  not  equivalent  to  the  notioe  required,  the  proceeding 
being  hostile  to  the  minor  as  heir  of  the  estate.  The  question 
we  are  considering  was  not  before  the  court  in  that  case,  and 
was  not  decided,  but  the  reasoning  of  the  court  is  entirely 
GonsisieDt  with  the  view  we  have  taken  of  the  case  at  bar. 

The  petition  of  the  guardian  for  the  sale  of  these  premises 
alleged  that  the  property  was  unproductive,  by  reason  of  be« 
ing  in  bad  repair;  that  it  was  the  only  property  of  any  char- 
acter belonging  to  the  minor;  that  there  was  no  fund  out  of 
which  the  property  could  be  put  in  repair,  or  to  pay  the  taxes 
thereon;  that  it  would  be  sold  for  taxes,  unless  sooner  con- 
ipterted  into  money;  that  the  minor  was  then  but  seven  years 
of  age;  and  that  a  sale  was  necessary  to  provide  him  with  the 
common  necessaries  of  life. 

These  facts  are  nowhere  contradicted  in  the  record,  and  it 
may  therefore  be  safely  asserted  that,  if  the  guardian  had  not 
sold  the  property  it  would  have  been  lost  to  the  plaintiff  by  a 
sale  for  taxes,  and  that  during  his  earlier  years  at  least,  he 
would  have  been  compelled  to  subsist  upon  the  charity  of 
strangers  or  become  an  inmate  of  an  almshouse.  No  question 
is  made,  either  in  the  complaint  or  in  the  evidence,  but  that 
Ibe  full  value  of  the  property  was  realized,  or  that  fraud  of 
any  character  intervened,  nor  that  he  has  not  had  the  full 
benefit  of  the  proceeds;  though  if  it  were  otherwise,  it  would 
not  affect  the  question  here.  While  courts  of  equity  are  zeal- 
ous in  their  efforts  to  protect  the  rights  and  property  of  infants, 
and  all  others  who  are  not  8ui  juris^  they  are  equally  unwilling, 
■nkfls  compelled  by  some  strict  rule  of  law,  to  make  their  in- 
capacity a  shield  or  ground  for  doing  wrong.  Certainly,  in 
this  case,  there  is  nothing  to  commend  the  respondent  to  the 
sympathies  of  a  court  of  equity  to  which  he  has  resorted.  It 
may  be  that  the  next  of  kin,  or  others  interested  in  the  estate 
of  the  minor  (if  there  are  such)  are  not  bound,  for  want  of 
proper  notice;  but  that  does  not  aid  the  plaintiff,  nor  would 
the  court  subserve  the  best  interests  of  wards  by  making  the 
titles  of  purchasers  at  guardians'  sales  so  uncertain  as  to  pre- 
vent the  obtaining  of  a  fair  price  when  necessity  compels  a 
sale. 

Another  ground  upon  which  respondent  contends  that  the 
court  had  no  jurisdiction  requires  notice,  viz.,  that  the  petition 
and  order  to  show  cause  were  void  because  of  an  insufficient 
deseription  of  the  real  estate  sought  to  be  sold.  The  descrip- 
Hon  was  as  follows:  ^' A  part  of  lot  number  five,  in  block  num- 
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ber  twelve,  of  the  town  of  San  Bernardino,  Cal.''  In  the  order 
of  sale,  however,  the  description  was  specific,  giving  a  precise 
starting  point,  and  describing  the  premises  by  metes  and 
bounds.  In  the  complaint  in  this  case,  the  starting  point, 
instead  of  being  ^  at  the  northeast  comer  of  the  lot  owned  by 
L.  Caro,'^  as  in  the  order  of  sale,  is  fixed  by  reference  to  a  cer- 
tain corner  of  lot  five.  There  is  no  allegation  or  evidence  that 
the  premises  sold  under  the  description  given  in  the  order  of 
sale  are  not  identical  with  those  described  in  the  complaint; 
and  hence,  if  the  court  had  jurisdiction  to  sell  the  premisefl 
described  in  the  order,  there  can  be  no  partial  recovery  by  tha 
plaintiff. 

That  the  defective  description  in  the  petition  and  order  to 
■how  cause  did  not  affect  the  jurisdiction  of  the  court,  or  the 
validity  of  the  sale  by  the  correct  description,  see  FUeh  y. 
MiUeTy  20  CaL  862;  Estate  of  Boland,  55  CaL  812;  Riehardion 
V.  BtUler,  82  Cal.  174;  16  Am.  Bt  Rep.  101;  Gag$r  v.  Henry^ 
6  Saw.  289. 

The  case  of  Wihon  v.  Hcutings^  66  Cal.  244,  oited  by  respond- 
ent was  one  where  the  sale  was  by  the  executor  of  an  estate, 
and  as  to  the  heir  was  an  adverse  proceeding,  and  hence  is 
widely  distinguished  from  this  case,  where  the  proceeding  was 
€X  parte  by  the  minor,  for  his  own  benefit  There  was  no  in- 
oonsistency  between  the  general  description  in  the  petitioa 
and  the  definite  description  the  order  of  sale.  The  property 
mentioned  in  the  petition  is  the  property  that  was  sold. 

Other  irregularities  are  pointed  out  by  respondent  which 
would  have  required  a  reversal  of  the  proceedings  upon  appeal; 
but  it  is  not  necessary  to  notice  them,  as  they  occurred  after 
the  court  acquired  jurisdiction,  and  hence  do  not  affect  the 
validity  of  the  sale  upon  collateral  attack. 

Counsel  for  respondent  quotes  the  concluding  part  of  a  stifh 
Illation  in  the  case,  made  to  relieve  plaintiff  of  the  necessity  of 
proving  title  to  him  prior  to  the  guardian's  sale,  vis.:  '^  And 
no  question  is  made  as  to  the  title  of  plaintiff  and  his  owner- 
ship in  all  of  the  premises  described  in  the  complaint  up  to 
and  including  March  6,  1880 '';  and  contends  that  this  stipu- 
lation "  lets  the  defendant  out,"  because,  it  is  said,  **  if  plaintiff 
was  the  owner  up  to  and  including  March  6, 1880,  the  decree 
of  confirmation  cuts  no  figure  whatever." 

The  obvious  intention  of  the  stipulation  was  to  oonoede  thai 
prior  to  the  time  when  title  would  have  vested  in  the  defend- 
ant under  the  sale  te  him  tf  the  prooeedings  were  valid,  tka 
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plaintiff  was  the  owner;  thus  leaving  the  sole  question  whether 
or  not  his  title  was  divested  by  these  proceedings.  This  is 
clearly  shown  by  the  body  of  the  stipulation,  which  admita 
that  the  plaintiff  was  seised  in  fee  "  prior  to  the  decree  of  con« 
firaation,  ...  nnd  prior  to  the  executioi  of  the  deed  of 
Elixabeth  Waguer,  then  guardien/'  etc. 

This  deed  was  made  March  6,  1880,  and  as  plaintiff's  titl» 
was  divested  by  the  deed,  and  not  by  the  confirmation  of  the 
Sale,  the  stipulation,  even  as  construed  by  respondent,  cannot 
aid  him:  Doe  v.  Jackson.  51  Ala.  514. 

All  of  the  proceedings  had  in  the  probate  court,  except  the 
petition,  were  objected  to  as  offered  by  the  defendant,  and  the 
objections  were  sustained  by  the  court,  as  was  also  the  ob« 
jeetion  to  the  deed  made  by  the  guardian  to  the  defendant. 
Aa  those  objections  are  fully  covered  by  what  has  been  said, 
it  is  not  necessary  to  notice  them  further. 

The  court  erred  in  sustaining  these  objections,  and  the 
judgment  should  be  reversed. 

Bklchsr,  C,  and  Temple,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed. 
Db  Haven,  J.,  MoFabland,  J.,  Fitzgerald,  J. 


OoARDiAx's  Salis — Whctheb  Advibsi  TO  Wabdi.  — Mioon  naednol 
W  nuule  partial  1 1  a  prooeediag  by  their  gaardiaa  to  procure  aa  order  of  sale 
if  their  property,  as  the  applioation  is  for  their  beaefit:  FUagibbom  v.  Lahe^ 
0  IlL  165;  81  Am.  Deo.  3012;  aad  note.  The  prooeedioga  of  a  guardian  to 
mQ  an  infant's  estate  are  not  adverse  proceediriTs  to  the  infant,  and  will  it 
legalar  bind  the  infant:  Gibwn  ▼.  BoU,  27  111.  83;  81  Am.  Dec  219,  and 
Bote.     See  L<fyd  v.  Mahne^  23  111.  43;  74  Am.  Deo.  179,  and  note. 

OoABDiAsr's  Salbs  —  Dbsoription  or  Pbopkrty.  —  A  petition  for  the  sale 
if  real  estate  by  a  guardian  if  defective  ia  regard  to  the  description  of  part 
if  the  land,  is  good  for  so  much  of  the  land  as  it  correctly  describes:  Fraxier 
▼.  Sieenrod,  7  Iowa,  339;  71  Am.  Deo.  447.  A  notice  of  sale  by  a  guardian 
which  correctly  describes  by  government  subdivisions  land  belonging  to  the 
VBrd«  and  published  in  the  county  where  the  land  so  described  is  situated, 
li  not  void  though  the  description  faU  to  name  the  county  and  states  Eic^ 
mriiom  r.  FanotU,  49  Minn.  2ia 

Ucardxan's  Sales  —  Ouabdiah's  Dbbos  withodt  CosrnBMATioN.  —  A 
fsardian's  deed  to  land  sold  by  him  u  void  and  ooaveys  no  title  unless  the 
gurdian  makes  a  report  of  the  prooeedings  and  a  confirmatory  order  is  en* 
tsred  by  the  court  authorizing  the  sale:  Petm  ▼.  //eiMy,  19  111.  296;  68  Am. 
Bea  097,  and  note.  A  gnardian'e  deed  ezeouted  in  pnrsuanoe  of  an  uncon- 
irmad  guardian*!  sale  passes  no  title:  Ale»(uuUr  v.  Mardiih  M  Ark.  iSQ, 
§m  Tmmg  ▼.  Lmwkn,  11  IlL  62i;  flS  Am.  Dec  461L 
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Norton  t;.  Atohison,  Topbka,  and  Saitta  Fb  Bail- 

BOAD  Company. 

(97  CilJIOBIlIA,  US.] 

JvDoifmT^yiflATnro.— Av  AfimAYR  of  Msbrb  n  vor  BasmiAL  to 
a  motioii  to  Taoate  a  jodgmeat  if  it  appean  that  tho  eoort  did  not  kavo 
Jorisdiotioii  to  render  it. 

JvKiMniT  —  Vaoathio  ioa  OAun  Othsb  tbam  Mistakb  ob  Sbooiabui 
NaoLKCT.  —  If  a  motion  ia  made  to  Taoate  a  judgment  beoanee  it  in 
against  a  foreign  oorpor&tion  and  is  based  npon  serrice  of  prooese  ob 
one  on  whom  snoh  service  oonld  not  be  lawfully  made,  suoh  motion  does 
Bot  fall  within  the  class  in  which  the  oonrt  is  anthoriaed  to  grant  reliel 
booanse  of  defendant's  mistake  or  ozoiisable  ne^eoW  and  the  time  witli- 
Ib  which  it  ean  be  made  is  not  affsoted  by  the  limitation  of  time  iar 
posed  npon  motions  to  Taoate  judgments  beoanse  of  snoh  mistake  or 
negleoti 

▲  JuDOMKiT  Mat  >■  Vaoatbd  on  Monov  and  without  aa  indspendeat 
Buit^  if  suoh  motica  Is  made  within  a  reasonable  time  and  upon  tho 
grounds  that^the  oonrt  prooonnoing  judgment  had  not  aoquired  Jurio- 
dietioB  OTor  the  defendant. 

JvMiONT  FovHDSD  Upon  Faui  RiTinuff  OF  SiBYicni  OF  PBOom  may 
be  Taoated  on  motion  Interposed  within  a  rsasonsble  time. 

WiUiam  N.  FuUer,  for  the  appellant 

A.  Brwuofif  and  HwMock&Tf  BHU^  and  Ooodrich^  tost  the  va* 
•pondent 

McFablaitd,  J.  This  is  an  appeal  by  plaintiff  from  an  or- 
der of  the  superior  oonrt  granting  a  motion  of  defendant  to 
qoash  the  service  of  summons,  to  set  aside  and  vacate  the  de- 
fault of  defendant,  and  to  set  aside  and  vacate  the  judgment 
which  had  been  entered  in  the  case  in  favor  of  plaintiff.  The 
appeal  was  heard  in  department  two,  and  the  order  of  the 
court  below  was  there,  upon  an  opinion  prepared  by  Belcher, 
C,  affirmed.  Upon  a  petition  by  appellant,  urging  strongly 
that  there  was  no  authority  in  the  court  to  grant  said  motion, 
a  hearing  was  ordered  in  bank.  After  a  further  and  full  con- 
lideration  of  the  point  made,  we  are  satisfied  that  a  correct 
condusion  was  reached  in  department. 

The  respondent  is  a  corporation  formed  under  the  laws  of 
Slansas,  and  having  its  principal  place  of  business  in  and  be* 
ing  a  resident  of  that  state.  The  action,  which  is  in  penonam^ 
was  commenced  in  San  Diego  County,  and  the  sheriff  of  that 
oounty  returned  that  he  had  personally  served  the  summons, 
on  the  19th  of  November,  1890,  on  K  H.  Wade,  general  man« 
ager  of  defendant^  ^  by  delivering  to  said  defendant,  person- 
ally, in  the  County  of  San  Diego,  a  copy  of  said  summons,** 
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etc  No  appearanoe  having  been  made  by  respondent  within 
ten  days,  its  default  was  entered  by  the  clerk  on  the  first  day 
of  December,  1890.  On  the  third  day  of  December,  1890, 
jndgment  was  entered  by  the  court  against  defendant,  the 
judgment  reciting  that  defendant  had  been  regularly  served 
with  sommoos.  Within  ten  days  thereafter,  to-wit,  on  De- 
cember 12,  1890,  respondent,  by  its  attorneys,  served  and  filed 
s  notice  that  **  the  defendant  in  the  above-entitled  action  will 
appear  fi>r  the  purpose  of  this  motion  only,  and  for  no  other 
purpose,  and  will  move  the  court  to  set  aside  and  recall  the 
execution  heretofore  issued  in  this  case,  and  to  set  aside  the 
Judgment  and  default  heretofore  entered  on  the  first  day  of  De- 
cember, 1890,  and  to  quash  service  of  summons  herein,  upon 
the  ground  that  said  service  is  not  such  as  is  authorized  by 
law,  and  that  said  court  has  no  jurisdiction  of  defendant  to 
enter  said  default  or  judgment,  and  that  the  same  is  void." 
Affidavits  were  filed  by  both  parties  on  the  hearing  of  this  mo- 
tion, but  appellant  objected  to  the  entertainment  of  any  such 
affidavits  on  the  part  of  respondent.  On  the  23d  of  January, 
1891,  the  court  granted  a  motion  quashing  the  service  of  the 
summons,  vacating  the  judgment,  eta  From  tliat  order  plain- 
tiff appeids. 

It  is  contended  strenuously  by  appellant  that  such  a  motion 
can  be  maintained  only  when  based  upon  section  478  of  the 
Code  of  Civil  Procedure;  that  this  motion  is  not  based  upon  that 
section,  and  is  not  accompanied  by  any  affidavit  of  merits, 
which  affidavit  has  been  held  to  be  necessary  when  proceed- 
ing under  the  section;  and  that,  under  that  section,  a  party 
can  be  relieved  only  upon  an  offer  to  appear  and  plead  to  the 
merits.  Appellant  relies,  on  this  point,  upon  People  v.  Har* 
fiioii,  84  Cal.  808;  P^opis  v.  Greene,  74  Gal.  400;  6  Am.  St. 
Bep.  448;  PeopU  v.  Ooodhuef  80  Cal.  200;  and  some  other 
cases  cited.  But  the  cases  cited  go  no  further  than  to  hold 
that  a  motion  to  vacate  a  judgment  cannot  be  made  after  the 
expiration  of  six  months,  or  with  respect  to  one  ground  for 
setting  aside  the  default,  after  one  year,  unless  it  be  void  on 
its  face.  The  recent  case  of  Jacke  v.  BtUdez,  97  Cal.  91,  might 
also  be  dted  in  support  of  what  appellant  deems  to  be  the 
ooReel  position.  But  those  authorities  relate  to  oases  which 
come  clearly  within,  or  should  have  been  brought  under,  the 
provisions  of  said  section  478.  The  main  provision  of  that 
section  is.  that  a  court  may  relieve  a  party  from  a  Judgment 
laksA  against  him  ^through  his  mistake^  Inadvorlenoe^  snr- 
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prise,  or  exonsablfl  neglect  '*;  and  it  is  quite  clear  that  the 
jNToyiBion  just  quoted  has  no  application  to  the  ground  upon 
which  respondent  moved  in  the  case  at  bar.  Defendant  here 
is  not  asking  relief  from  its  neglect  or  mistake  or  default  of 
any  character;  its  contention  is,  that  the  court  has  no  juris- 
dicticHi  oyer  it,  and  no  power  to  compel  it  to  answer  to  the 
action.  It  does  not  ask  to  be  allowed  to  come  in  and  answer, 
but  contends  that,  in  its  situation,  it  cannot  be  called  upon  to 
answer;  therefore  there  can  be  demanded  of  it  no  affidavit  of 
merits.  In  the  cases  cited  the  parties  making  application  to 
set  aside  the  judgment  confessed  some  neglect  or  misconduct 
from  which  they  sought  to  be  relieved,  and  thus  come  dearly 
within  the  provisions  of  said  section,  and,  of  course,  were  com* 
pelled  to  comply  with  the  provisions  of  the  section,  under  the 
construction  which  the  court  had  given  them.  Moreover,  they 
were  residents  of  the  state,  and  within  the  territorial  jurisdio* 
tioQ  of  her  courts;  while  in  the  case  at  bar  respondent  is  a 
nonresident,  and  beyond  such  jurisdiction,  except  so  far  as 
the  statute  of  this  state  can  provide  and  has  provided  for 
jurisdiction  under  special  circumstances.  It  was  clearly,  then, 
the  duty  of  the  court  to  quash  the  service  of  the  summons, 
when  it  appeared  to  it  that  the  return  of  such  service  waa 
false;  and  the  vacating  of  the  judgment  was  an  incident 
which  necessarily  followed,  provided  that  the  proceeding  by 
motion  by  which  this  result  was  sought  to  be  accomplished 
was  a  proper  one. 

In  Freeman  on  Judgments,  commencing  at  paragraph  106, 
there  is  a  chapter  on  ''Vacating  judgments  under  statutes,'* 
and  various  statutes  of  different  states,  similar  to  section  473 
of  our  code,  are  reviewed,  and  the  distinction  between  pro- 
ceedings under  those  statutes  and  proceedings  independent 
of  them  is  stated;  and  in  paragraph  108  the  author  says: 
**  In  all  cases  an  affidavit  of  merits  must  be  made  and  filod, 
except  where  it  appears  that  the  court  had  never  acquired 
jurisdiction  of  the  moving  party,  and  that  its  judgment 
against  him  is  void;  but  in  this  class  of  cases  he  is  entiUed 
to  relief  independently  of  those  statutes/'  In  Bell  v.  Thomp^ 
BOUj  19  Oal.  707,  the  court  makes  this  same  distinction  (sec- 
tion 68  of  the  practice  act  being  at  the  time  of  that  decision 
the  same,  substantially,  as  the  present  section  473  of  the 
code),  and  also  in  People  y.  Oreene,  74  Cal.  400,  5  Am.  Si  Rep. 
448;  in  Saving$  etc.  Soe.  v.  Thome^  67  Cal.  53,  and  other  cases. 
See  alio  Ladd  v.  Stevenson,  112  N.  Y.  825;  8  Am.  81  Rep.  748; 
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and  DMim  y.  MeNamara,  113  Ind.  54;  8  Am.  St.  Rep.  626. 
In  CawU$  T.  Haye$^  69  N.  C.  410,  the  court  in  discussing  a 
notion  similar  to  that  in  the  oase  at  bar,  say:  *^  The  motion 
is  not  made  under  section  138  of  the  Code  of  Civil  Procedure; 
the  plaintiff  does  not  ground  his  claim  to  relief  on  his  own 
mistake,  inadyertencOy  surprise,  eto.;  but  he  puts  it  on  the 
gnmnd  that  the  judgment  of  which  he  eomplains  was  irregu- 
lar, and  i^ainst  the  course  and  practice  of  the  court'' 

Appellant  contends  that  there  should  have  been  an  inde* 
pendent  action  brought  to  set  aside  the  judgment,  but  we  do 
not  think  so.  The  general  oommon-law  rule  is,  that  courts 
kaye  power  over  their  judgments  during  the  entire  term  at 
which  they  were  rendered,  and  may  vacate  them  on  motion: 
Freeman  on  Judgments,  sec.  90,  et  seq.  Many  of  the  courts 
have  vacated  judgments  after  the  expiration  of  the  term;  but 
it  was  established  in  California  that  such  jurisdiction  was 
azhausted  at  the  close  of  the  term,  unless  kept  alive  by  some 
■lotion  or  appropriate  proceeding  during  the  term:  BeU  v. 
fltotftpeon,  19  Cal.  706;  Shaw  v.  McGregor,  8  Cal.  621;  Rohb 
▼.  J2o6fr,  6  Cal.  21;  Baldwin  v.  Kramer,  2  Cal.  582.  Under 
our  present  system  terms  of  court  are  abolished,  and  a  motion 
to  eet  aside  a  judgment  would  have  to  be  made  within  a  rea- 
sonable time:  People  v.  Oreene,  74  Cal.  400;  5  Am.  St  Rep. 
448;  and  perhaps,  following  the  analogy  of  section  473,  six 
months  might  be  considered  the  extent  of  a  reasonable  time 
inr  any  motion;  but  however  that  may  be,  there  is  no  ques- 
tioD  in  the  case  at  bar  as  to  reasonable  time,  because  the 
notion  was  made  within  ten  days  after  the  judgment.  It  is 
admitted  that  a  motion  to  vacate  a  judgment  is  a  direct  and 
not  a  collateral  attack;  and  if,  as  we  hold,  a  motion  was  the 
proper  proceeding  in  this  case,  of  course  any  fact  going  to 
show  the  invalidity  of  the  judgment  could  be  presented  at  the 
hearing  of  such  motion.  Where  a  return  shows  that  a  non- 
resident was  personally  served  with  summons  within  the 
state,  and  it  is  made  to  appear  to  the  court  that  such  return 
was  false,  it  would  be  strange  if  within  a  reasonable  time  the 
court  could  not  upon  application  set  aside  the  service,  or  the 
fidse  return  of  service,  and  vacate  the  judgment.  There  is  no 
reason  why  in  such  a  case  the  nonresident  should  be  put  to 
the  necessity  of  an  independent  action. 

We  hold,  therefore,  that  where  a  nonresident  has  not  been 
ysnonally  served  within  the  state,  the  court  has  power,  within 
a  liasonablc  time,  when  it  finds  that  it  has  been  deceived  by 
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a  Iklae  retnm  of  each  service  within  the  state,  to  quash  the 
service  of  sammons  and  vacate  the  judgment.  This  is  as 
broad  a  statement  of  the  rule  as  the  facts  of  this  case  require; 
and  so  holding,  we  think  that  the  order  of  the  court  below 
should  be  affirmed. 

With  respect  to  the  question  of  fact,  whether  or  not  the  re- 
spondent in  the  case  at  bar  was  served  within  the  state,  the 
evidence  before  the  lower  court  was  conflicting,  and  we  would 
not  be  warranted  in  disturbing  the  finding  of  the  court  as  to 
that  fact  Upon  this  point  we  are  satisfied  with  the  said 
opinion  prepared  by  Commissioner  Belcher  in  Department. 

The  order  appealed  from  is  affirmed. 

PATBBSONy  J.,  Db  Haybn,  J.,  and  Habbison,  J.,  concurred. 

Bbattt,  G.  J.f  concurring.  Before  terms  of  court  were  abol* 
ished,  it  is  clear  that  a  default  judgment  entered  upon  a  false 
return  of  personal  service  of  summons  could  have  been  set 
aside  upon  motion  made  within  the  term.  The  abolition  of 
terms  cannot  be  held  to  have  abolished  the  remedy  by  motion, 
but  only  the  limitation  of  time  within  which  the  motion  must 
be  made;  and  it  under  section  473  of  the  Code  of  Civil  Pro- 
oedure,  a  defendant  may  be  relieved  on  motion  from  a  default 
judgment  taken  against  him  through  his  mistake  or  excusable 
neglect,  provided  his  motion  is  made  within  a  reasonable  time, 
not  exceeding  six  months,  a  fortiori  he  should  be  relieved  on 
motion  made  within  the  same  time  when  he  has  been  guilty 
of  no  neglect. 

None  of  the  decisions  cited  are  in  conflict  with  this  view. 
They  merely  hold  that  judgment  will  not  be  vacated  upon 
motion  made  after  the  lapse  of  the  prescribed  period,  unless 
it  is  void  upon  its  face,  which  is  quite  consistent  with  the 
proposition  that  a  motion  made  within  the  statutory  period 
may  be  granted  as  well  when  the  defendant  is  wholly  without 
fault  as  when  he  has  been  guilty  of  neglect,  mistake,  etc. 

As  to  the  conditions  upon  which  the  order  should  be  made, 
the  statute  only  requires  the  imposition  of  such  terms  as  may 
be  just;  and  when,  as  in  this  case,  the  court  finds  that  the 
defendant  has  never  been  brought  within  its  jurisdiction,  it 
would  not  be  just  to  require  it  to  answer  to  the  merits,  or  to 
make  an  affidavit  of  merits. 

Upon  these  grounds  I  concur  in  the  judgment 

JvDGimiTB  AOAnrm  Foaiioir  GoRPOBATioirs — YAOATmo.  — •  A  fv^goMii 
iikoold  bt  ▼aflaiad  oa  motioa  when  il  is  agtinst  a  f oraiga  aorporation  aad  is 
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npoii  MiTioe  of  proe^M  upon  one  who  is  •hown  by  the  affidarits  nol 
to  1at«  boea  iti  oashier,  dirooior,  or  managing  agent:  Taylor  r,  ChraniU  Siai$ 
ilk  Ai^m,  186  N.  T.  MS;  3S  Am.  St.  Bep.  749,  and  nota. 

JvDGiiBmb  —  PBorxE  Modi  or  Paooudino  to  Vaoati  a  jadgment  It 
bj  a  motion  in  the  original  action  and  not  by  a  new  and  independent  actiont 
SulUvan  T.  SkeO,  36  S.  C  678;  31  Am.  St  RepT894;  Crocker  r.  AUen,  84 
a  G  452i  27  Am.  St  Rep.  831,  and  note;  Carter  r.  Rountree,  109  N.  C  29| 
CIvi  r.  Deloaeh  Jim§  etc  Co..  110  N.  a  111;  Grani  ▼.  HarreO,  109  N.  a 
ia    See  extended  note  to  MorriU  r.  JfbrriV;  23  Am.  St  Bep.  104. 

JvDomnn  —  Falsi  Rkturk  or  Sbbvioi.— Vaoatino  for:  See  CuUif 
▼.  Shirk.  131  Ind.  76;  31  Am.  St  Bep.  414,  and  note;  Reinhari  ▼.  Lugo.  86 
<U.  395;  21  Am.  St  Rep.  52,  and  note;  DotX^M  r.  MeNamM-a.  113  Ind.  54| 
8  Aiik  St.  Bep.  626^  Md  note. 


DusooLL  fk  Markbt  Strbbt  Gablk  Railway  Go. 

\fn  OAiDomnA,  osa) 
BBunv  RAQiWAn  when  exerabing  due  owe  are  not  roeponsible  to  a  peraoa 

who  in  a  eareleai,  reokleai,  abaent-minded  way  rans  suddenly  in  front 

el  a  moving  ear  Mid  ia  injured  before  there  is  time  to  atop  It 
SiBKsr  Railwati.  -» A  Pbrsoh  nr  Oharoi  or  a  Stbbit  Cab  has  nu 

Biosr  «o  ASS01CB  that  people  will  not  suddenly  undertake  to  eroea  im 

front  of  it 
SniKr  Railwati.  -»  Thi  Failubi  to  Ruo  a  Bell  at  a  Stekr  Gboss- 

iwa  aa  required  by  a  teasonable  munioipal  ordinanoe  ia  negligence  and 

rendora  the  eompany  answerable  to  a  person  injured  by  an  accident  of 

which  aneh  failure  was  the  proximate  oanse. 

VmUOBROB    OoMTBIBUTOAT,    WHBll    A  QVISTION    VOB    THB    JUBT.  —  If   % 

street  railway  ear  ran  over  a  pedestrain  at  a  street  crossing,  and  there 
was  a  failure  to  ring  the  bell  aa  required  by  a  reasonable  municipal 
etdinanoe,  and  the  night  was  dark  and  foggy,  the  question  whether  the 
injured  was  guilty  of  contributory  negligence  iu  attempting  to 
ia  front  of  the  ear  cannot  be  decided  by  the  court  as  a  matter  of 
law,  but  should  be  submitted  to  the  jury. 

OkDiBABT  Cabb  is  that  degree  of  care  which  people  of  ordinarily  prudent 
habits  oonld  be  reasonably  expected  to  exercise  under  the  circumstances 
of  a  giTon  oaae. 

Smsr  Railwat%  Cabb  Requirkd  or  Pbdbstbiaits  at  Cbossinos.  —  The 
care  eiacted  of  persons  crossing  ordinary  steam  railways  running  through 
the  country  at  comparatiTely  long  intervals  of  time  is  greater  and  more 
Stmt  than  that  exacted  of  persone  crossing  the  streets  of  a  crowded 
ei^  over  which  street  railways  are  operated. 

kiBiBT  Railways  can  hot  bb  Bzousbd  ntoM  Buvonro  a  Bbll  at  the 
sroasing  as  required  by  a  municipal  ordinance  becauss  ths  hands  of  the 
gripman  were  neoeesarily  otherwise  engaged. 

Frank  Shay^  tox  the  appellant 
Frank  SuUivan^  for  the  respondent. 

McFabland,  J.    On  December  10,  1884,  Alexander  Drl»- 
•qH  was  etmck  and  killed  by  a  oar  of  defendant,  at  the  inter- 
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•eotton  of  McAllister  and  Larkin  streets,  in  San  Francisoo; 
and  his  widow,  as  administratrix,  brought  this  action  to  r» 
cover  damages  for  his  death.  The  jury  returned  a  verdict  tea 
plaintiff  in  the  sum  of  $7,776,  for  which  judgment  was  ren- 
dered. The  defendant  appeals  from  the  judgment,  and  from 
an  order  denying  a  new  triaL  The  only  point  urged  by  ap- 
pellant is,  that  the  evidence  is  insufficient  to  justify  the  ver- 
dict, the  positions  of  appellant  being  that  the  evidence  does  not 
show  that  the  accident  was  the  result  of  any  negligence  of 
appellant,  and  does  show  that  it  was  the  result  of  the  negli- 
gence of  the  deceased. 

The  question  presented  is  certainly  one  of  some  difficulty. 
The  rule  is  well  establiEhed  that  this  court  will  not  disturb  a 
verdict  where  there  is  a  conflict  of  evidence  on  material  points, 
and  when  there  is  evidence  to  support  the  verdict;  but  such 
oonflict  and  such  evidence  must  be  real  and  substantial. 
When  a  jury  catches  at  a  mere  semblance  or  pretense  of  evi* 
dence  for  the  purpose  of  somewhat  equalizing  financial  condi- 
tions by  taking  money  from  one  party  and  g^iying  it  to  the 
other  without  legal  cause,  the  trial  judge  should,  without  hesi- 
tation, set  the  verdict  aside;  and  in  the  event  of  his  not  doing 
so,  this  court  will  grant  a  new  trial. 

Street  railroads  are  an  established  feature  of  modem  city 
life.  They  are  a  convenience  and  a  necessity  to  all  classes  of 
people,  and  are  desired  by  all;  but  their  operation  on  crowded 
streets  is  necessarily  attended  with  considerable  danger  to 
pedestrians,  a  danger  which  all  people  are  bound  to  know, 
and  against  which  they  should  protect  themselves  by  the  use 
of  at  least  reasonable  caution.  While,  therefore,  the  owners 
of  these  railroads  are  to  be  held  to  due  care  in  the  manage* 
ment  of  their  lines,  they,  when  exercising  such  care,  are  not 
responsible  in  damages  to  a  person  who,  in  a  careless,  or  reck- 
less, or  absent-minded  way,  walks  suddenly  in  front  of  amov- 
ing car,  and  is  injured  before  there  is  time  to  stop  it  The 
person  in  charge  of  a  car,  with  a  clear  track  before  him,  has 
a  right  to  assume  that  people  will  not  suddenly  undertake  to 
cross  in  front  of  it;  otherwise  he  could  not  make  any  head- 
way, and  no  street-car  line  could  be  successfully  operated, 
either  for  the  profit  of  the  owner  or  the  convenience  of  the 
public;  and  the  general  rule  is,  that  where  the  negligence  of 
the  injured  party  is  a  contributing,  proximate  caoae  d  the 
accident,  he  cannot  recover  damages;  but  whether  or  not  his 
negligence  did  so  contribute  in  any  particular  case  is  gener* 
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illy  one  around  which  oonflicting  evidence  will  be  gathered; 
and  in  each  case  a  railroad  company  which  was  itself  guilty 
ef  negligence  at  the  time  of  the  accident  cannot  often  expect 
to  be  reliered  firom  an  unfavorable  verdict. 

Section  601  of  the  Civil  Code  provides  that  the  speed  of  a 
street  car  shall  not  exceed  eight  miles  an  hour;  and  an  ordi- 
nance of  the  city  and  ooanty  of  San  Francisco  provides  (sub- 
stantially) that  every  car  shall  have  attached  to  it  a  bell  or 
gong  of  sufficient  size  and  weight  to  be  distinctly  heard,  when 
rang  or  sounded,  at  a  distance  of  at  least  one  hundred  feet, 
and  that  the  persons  in  charge  of  a  car  must  keep  the  bell 
ringing,  or  the  gong  sounding,  from  a  point  twenty-five  feet 
from  a  street  crossing  until  the  crossing  shall  have  been 
passed. 

In  the  case  at  bar,  the  deceased,  at  the  time  the  car  struck 
him,  was  walking  northerly  along  the  easterly  crossing  of 
McAllister  Street  where  it  intersects  Larkin.  On  McAllister 
Street  the  appellant  has  two  parallel  tracks,  on  the  northerly 
of  which  the  cars  going  west  run,  and  on  the  southerly  the 
ears  going  east.  The  deceased  was  struck  by  a  oar  going 
west,  on  the  northerly  track;  and  according  to  the  custom  of 
appellant,  a  car  thus  going  comes  to  a  standstill  at  a  certain 
point  called  *^stop,"  which  is  thirty-seven  feet  east  of  the 
center  of  the  said  crossing.  After  starting  again  it  goes  to  a 
point  called  "  let  go,"  about  five  or  six  feet  east  of  the  cross- 
ing; and  at  the  point  ^ let  go"  the  gripman  suddenly  releases 
the  grip  from  the  cable,  and  the  car  runs  across  Larkin  Street 
from  the  impetus  given  by  the  cable,  and  without  being  at- 
tached to  the  latter.  This  is  necessary,  because  the  cable  is 
eroesed  by  another  cable  running  along  Larkin  Street  The 
custom  above  stated  was  followed  by  the  gripman  of  the  car 
by  which  the  deceased  was  killed. 

There  was  some  evidence  that  the  car  at  the  time  of  the 
accident  was  running  faster  than  eight  miles  an  hour,  though 
sooh  evidence  was  exceedingly  slight  It  is  admitted  that 
the  rate  of  speed  at  which  the  cable  itself  ran  was  only  eight 
miles;  but  two  of  the  witnesses  testified  that  after  the  car  was 
released  from  the  cable  at  the  point  *^  let  go,"  it  ran  faster 
than  the  cable.  The  position  of  appellant  that  it  was  physi- 
cally impossible  for  the  oar,  after  it  was  detached  from  the 
cable,  to  have  run  faster  than  the  cable  is  hardly  tenable;  for 
there  was  a  slight  artificial  down  grade  at  that  point  for  a  few 
yardS|  one  and  seven  eights  inches  from  the  *'  let  go  "  to  the 
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center  of  Larkin  Street;  but  the  testimony  of  the  witnesses  who 
swore  to  the  increased  speed  was  so  unsatisfactory,  and  the  in* 
oreased  speed  itself  so  improbable,  that  a  verdict  founded  on 
■och  speed  alone  as  constituting  negligence  on  the  part  of 
appellant  could  hardly  be  sustained. 

But  it  is  clear  that  the  employees  of  appellant  in  charge  of 
the  car  failed  to  ring  the  bell,  as  provided  by  said  ordinance, 
and  as  due  care  required.  There  was  a  conflict  of  evidence 
as  to  whether  or  not  the  bell  was  rung  at  all  until  after  the 
deceased  was  struck.  Witnesses  differed  about  it  having  becQ 
rung  once  just  before  or  at  the  time  the  car  started  from  the 
point  ^stop,"  thirty«seven  feet  away;  but  the  evidence  is  un- 
contradicted (and  the  fact  is  admitted)  that  the  bell  was  not 
rung  after  leaving  said  point  until  after  the  deceased  had  beea 
struck.  This  was  clearly  negligence,  because  it  was  in  viola* 
tion  of  a  reasonable  ordinance,  and  also  because  the  omission 
was,  in  itself,  under  the  circumstances,  careless:  Siemera  v. 
Eisen,  54  Cal.  418;  Higg%n$  v.  Deeney,  78  Cal.  678;  OreuU  y. 
Pacijle  Coa$i  IPy  Oo.^  85  CaL  291;  Shearman  and  Redfield  on 
Negligence,  sec.  18. 

It  is  true  that  failure  to  ring  a  bell  or  to  comply  with  some 
other  statutory  requirement  will  not  make  a  railroad  com- 
pany liable,  if  such  failure  is  not  the  proximate  cause  of  the 
accident,  or  if  it  was  caused  by  the  negligence  of  the  injured 
party;  and  in  the  case  at  bar  it  is  contended  by  appellant 
that  it  was  the  negligence  of  the  deceased,  and  not  the  fail- 
ore  to  ring  the  bell,  that  caused  the  injury.  The  contention 
is  that  upon  the  evidence,  we  must  bold,  as  a  matter  of  law, 
that  the  negligence  of  the  deceased  was  the  proximate  cause 
of  the  injury;  but,  after  a  thorough  examination  of  the  record, 
we  do  not  think  that  such  contention  can  be  maintained. 

There  is  a  conflict  of  evidence  as  to  the  actual  conduct  of 
the  deceased  and  the  circumstances  under  which  he  acted  at 
the  time  of  the  accident  He  was  crossing  McAllister  Street 
from  the  south  side,  going  north.  It  is  beyond  dispute  that 
about  that  time  another  car  of  appellant  came  down  McAllis- 
ter Street,  going  east,  and  crossed  said  street  on  the  south 
track,  and  stopped  a  few  yards  east  of  the  crossing;  although 
there  is  a  conflict  in  the  evidence  as  to  the  precise  point  which 
said  car  had  reached  when  deceased  started  across  the  street. 
It  was,  however,  clearly  at  a  point  where  it  was,  to  a  greater 
or  less  extent  (as  it  was  farther  east  or  west),  aa  obstruction 
to  the  observatioii  of  the  deceased.    The  jury  had  warrant  ia 
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Ibe  eTidenee  to  find  that  he  started  as  soon  as  the  east-bound 
ear  had  passed  the  crossing;  that  the  time  was  after  daylight; 
and  that  the  night  was  ^  dark  and  foggy/'  although  there  was 
a  headlight  on  the  car.  The  two  tracks  are  about  four  and 
one  half  feet  apart,  and  the  deceased  had  nearly  crossed  the 
second  or  north  track  when  the  north  side  of  the  car  struck 
him.  One  or  two  persons  shonted  to  him  to  get  out  of  the 
way,  bot  it  does  not  appear  that  he  heard  the  warning. 

Under  these  circumstances, — the  appellant  being  in  default 
br  not  giving  the  proper  warning,  —  we  think  that  the  ques- 
tion whether  deceased  was  guilty  of  contributory  negligence 
was  a  proper  one  for  the  jury;  that  deceased  cannot  be  held, 
as  a  matter  of  law,  to  have  been  so  guilty;  and  that  there  was 
safficient  evidence  to  warrant  the  jury  in  finding  that  he  was 
not    Counsel  for  appellant,  in  his  very  thorough  and  able 
brie(  has  cited  a  number  of  oases  in  which  it  was  held  that 
the  plaintiff  oould  not  recover,  because  he  had  not  exercised 
safficient  caution  in  attempting  to  cross  a  railroad  traok. 
Those  were  cases,  however,  where  the  accidents  occurred  on 
ordinary  steam  railroads  running  through  the  country  at  com* 
paratively  long  intervals  of  time;  and  the  rule  there  laid  down 
can  hardly  be  applied  in  all  its  strictness  to  street  railroads 
in  erowded  cities,  where  a  car  that  can  be  speedily  stopped 
passes  a  crossing  every  two  or  three   minutes,  and  where 
people  necessarily  cross  the  streets  frequently  and  hurriedly: 
8k$a  ▼.  Potrero  etc  R.  R.  Oo.,  44  Cal.  414;  Swain  v.  Pour- 
UmiihrStreet  R.  R.  Co.,  93  Cal.  183;  1  Thompson  on  Negli- 
gence, 896,  and  oases  there  cited.    Of  course,  if  all  people 
exercised  the  greatest  care  and  caution  in  approaching  and 
eroBsing  railroad  tracks,  such  accidents  as  the  one  here  in- 
volved would  rarely,  if  ever,  occur;  but  the  law  does  not  ex- 
pect or  require  such  extreme  care.    Ordinary  care  is  all  that 
is  required;  and  ordinary  care  is  that  degree  of  care  which 
people  of  mdinarily  prudent  habits  —  **  people  in  general  *'  ^ 
eoQld  be  reasonably  expected  to  exercise  under  the  circum- 
stances of  a  given  case;  and  considering  all  the  evidence  and 
circumstances  in  the  case  at  bar,  and  particularly  the  fact 
that  the  deceased  had  a  right  to  rely  upon  the  usual  and 
required  signal  of  bell-ringing  when  a  oar  is  approaching  a 
crossing,  we  cannot  say  that  the  jury  abused  its  power  in  hold- 
ing that  the  deceased  was  not  guilty  of  contributory  negli- 
gence.   The  judgment  of  the  learned  j  udge  of  the  court  below, 
who  heard  all  the  evidence  and  refused  n  new  trial,  is  also 
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•ntitled  to  great  oonsideration.  It  is,  no  doubt,  what  is  Bome- 
times  ealled  a  ^  olose  ease";  bat,  in  oar  opinion,  there  is  no 
■Qoh  absenoe  of  sabstantial  evidence  to  support  the  Terdict  as 
wonld  warrant  ns  in  setting  it  aside. 

There  is  nothing  in  the  point  that  the  g^pman  could  not 
have  rung  the  belli  because  his  hands  were  necessarily  other 
wise  engaged*  If  it  was  not  convenient  for  him  to  have  per^ 
formed  that  duty,  the  conductor  should  have  done  it;  and  iV 
was  no  excuse  that  the  conductor  was  temporarily  absent  frooi 
his  post  Neither  is  there  anything  in  the  point  that  the  or* 
dinance  requires,  in  terms,  that  the  persons  immediately  la« 
•harge  of  the  car,  and  not  the  company,  shall  give  the  warning, 

The  Judgment  and  order  appealed  from  are  affirmed. 

FiTEaBRALD,  J.,  and  Dk  HavbN|  J^  concurred. 
Hearing  in  bank  denied. 

Sranr  Rulwatb.  —  A  Oiold  Roimnfo  dt  Fbont  or  a  Cable  Oar  omm 
wot  BaooYSR  if  the  gripman  operating  the  eer  wee  free  firoai  negligeaoei 
WMm  r.  KamoB  (%  ete.  JTy  Oi.,  09  Ma  S00|  17  Am.  Si.  Rep.  691,  fta4 
Rote;  HestomOk  ete.  iTy  Ok  v.  OmmmU;  8S  Pa.  81  610;  SS  Am.  Rep.  41% 
•ad  note.  A  person  about  to  oroaa  a  etreet-railway  traok  mnet  look  aa4 
Usten  to  aTotd  walking  direotly  in  front  of  a  moving  ear,  and  if  he  {mOb  At 
4e  ae  he  ie  gailty  of  oontributory  negUgenoa  and  cannot  reooyer  for  injuriee 
leoeiTed  by  being  etmek  by  the  oar:  Oar$on  r.  Federal  Sired  eie,  B^y  Oo^ 
147  Pa.  St  219|  so  Am.  St.  Rep.  727,  and  note;  HikkU  r.  RkAmond  m. 
M.  ML  Ch.,109  N.  a  472|  26  Am.  St.  Rep.  681. 

SrasR  RAnwATS— Durr  of  Pxbsoh  nr  Chabob  ov  Oab  at  Oboshvoi. 
A  peraon  in  eharge  of  a  atreet  ear  approaching  a  crossing  mnet  keep  a  Tigl- 
bat  watch  lor  all  persona  approaching  the  track,  and  atop  the  car  at  tk« 
flrst  appearance  ol  dangeri  Hay  t.  ChratditMe  «fe.  iPy  Oo,^  70  Tez.  602;  • 
An.  St.  Rep.  024;  WiiUtM  r.  Kanmu  (mgHcIty  Oo.,  99  Mo.  609;  17  Am. 
at  Rep^  691,  and  note.  See  alao  Andenm  ▼.  Mimkeapoih  ete.  itV  Oa*  4t 
Ifina.  490;  18  Am.  8k  Rep.  626,  and  note. 

Railwatb-- DuTT  «o  OBSBan  Statutobt  RaQmBBMBNTV.  —A  railway 
•ompany  mnning  trains  orer  a  track  Uid  in  the  etreete  of  a  eity,  mnet  ob- 
■•nre  the  preoantiona  to  prereot  accidents  reqniiod  by  statntet  BaSkBoy  Obi 
▼•  WUmm,  90  Tenn.  271;  26  Am.  St  Rep.  693;  KaiaMhergtr  t.  Lam^^  tt 
Tbaa.  236;  26  Am.  St  Rep.  681,  and  note  ea  the  Tiolatiea  of  aa  eedinaoM 
as  oTidenoe  of  negligenos^ 

NBOUOBBaB— OaoDiAaT  Oarb,  what  IB. — Ordinary  care  meaaa  that 
degree  of  ears  which  an  ordinarily  careful  person  wonld  ezereiee  ander  Uke 
BfaroaaMtaneses  WkOtn  r,  JCbmw  OUy  ete.  JTy  Ob.,  99  Mow  609;  17  Am.  8t 
Rep.  601|  rettsrow  t.  A.  Jcmpk  efts.  iTy  Oh.,  98  Ma  74;  U  Am.  Bk  Rspu 
617»  aad  noU;  DreAer  t.  FUtMwrg,  22  Wia.  676;  99  Am.  Dee.  91,  aad  notor 
Qmm  naU^il0.J:Aak,l6W.ya.l66f82ABkaiasiw842|Bad 
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pv  ciioonai,  aMbi 

ft0n%  ObuUEUUiifmi  — U  land  is  pureluuMd  in  tba  nanM  9i  on*  ptnm 
fen!  Ih»  ooMidOTntion  it  paid  by  aiiother»  snob  land,  though  oooToyad  to 
Ihe  famiar,  will  ba  bald  by  him  in  troat  for  tha  lafttar. 

A  JuMMBiT  €ft  XxnomruMi  Lna  ATTAoms  qvlt  to  thb  BbaIi  Ixomam 
Of  TBS  Appakbht  intarast  of  tba  dabtor,  and  a  aala  tharaandar  trano* 
Im  no  intareat  bayond  that  in  faai  bald  by  tho  dabtor«  nnlaaa  tha  pnr* 
ahater  bnya  in  good  faith  and  without  any  noUoa  aotaal  or  aonatmotifo 
9i  aoma  daf aot  in  tha  dabtor'a  tltla. 

Inoonoir  Salbs.  —A  Jvsqmbmt  Cbsdbqb  wbo  PoiORiaii  at  a  Saui 
UnDBs  HIS  JiTBcnmrf  and  doea  not  poy  tho  pnrahaaa  priaa  otharwiao 
than  by  a  oradit  npon  aoab  Jodgment,  ia  ragaidad  aa  a  pnrohaaar  in 
gaod  ^ih  and  for  valnab  and  proteotad  againat  all  aquitiaa  and  dalaoti 
in  tha  titlo  of  whioh  ha  baa  had  no  notioa»  aotnal  or  oonatmotiYaw 

JoiT  TaiAL  n  SvR  at  Rquitt.  —Tha  rafoaal  to  giro  inttmotiona  to  tho 
Jory  in  an  aqoity  aaaa  ia  not  a  oanaa  ol  ravwaal  if  tho  oonrt  itaaU  flndi 
npon  all  tho 


Eugens  Aram  and  Craig  and  JTaioUno^  Ibr  the  appellant. 
F.  E.  Baler  J  for  the  respondents. 

BbablSi  O.  This  action  is  brought  to  obtain  a  Jadgmenl 
decreeing  Ellen  L.  Biley,  the  appellant,  to  be  the  owner  of 
oertain  premises  sitaaie  in  Woodland,  Yolo  County;  that  a 
iheriff 'a  aale  thereof  to  defendant,  F.  Martinelli,  be  declared 
null  and  Toid,  eta 

J.  T.  Riley,  one  of  the  defendants,  and  Ellen  L.  Riley,  the 
plaintiff,  were  at  the  several  dates  herein  mentioned  hnsband 
and  wife. 

About  January,  1880,  jdaintiff  and  her  husband  negotiated 
for  the  purchase  of  the  premises  in  question,  which  negotia- 
tions culminated  in  the  purchase  and  paying  for  the  same  by 
the  plaintiff,  who  took  a  deed  of  conyeyance  therefcnr  in  the 
name  of  her  husband,  which  deed  was  duly  recorded  in  the 
office  of  the  county  recorder  of  the  county  of  Yolo. 

The  purchase  price  of  the  land  was  1876,  and  was  paid  by 
the  plaintiff  from  her  separate  property.  She  also»  according 
to  her  testimony,  built  a  dwelling  house  upon  the  land,  at  an 
expense  of  one  thousand  dollars,  which  was  also  paid  tor  by 
her  out  of  her  separate  property. 

Plaintiff  and  her  hnsband,  J.  T.  Riley,  occupied  the  prem« 
Ims  as  a  fiunily  residence  up  to  the  time  of  the  levy  of  the 
execution  hereinafter  mentioned,  and  subsequent  thereto^ 
which  was  known  to  the  defendant  Martinelli,  but  there  waa 
nothing  in  the  manner  or  method  of  the  residence  or  oceopi^ 
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tloQ  or  Hie  of  iha  property  whioh  imparted  or  tended  lo  he- 
part  notioe  to  any  person  that  plaintiff  had  or  olaimed  to 
hafe  any  eeparate  property^  interest,  or  estate  in  or  to  aaid 
premiseti 

There  was  a  prlrate  understanding  between  plaintiff  and 
her  husband,  before  the  oonyeyanoei  that  the  title  to  the 
premises  should  be  oonfeyed  to  the  latter^  and  that  there- 
after, when  plaintiff  desired  him  to  do  so,  he  would  oonyey 
to  her.  Plaintiff  often  requested  her  said  husband  to  make 
such  oonyeyance,  but  he  failed  and  neglected  so  to  da 
Plaintiff  stated  to  her  friends  that  she  claimed  said  premisee 
as  her  property,  but  such  claim  was  not  openly  proclaimed, 
was  not  known  by  the  defendant  Martinelli,  or  by  the  pnblio 
generally. 

Defendant  Martinelli  held  a  mortgage  against  property  of 
the  husband,  J.  T,  Riley,  other  than  the  premises  in  question, 
which  he  foreclosed,  and  under  which  he  sold,  and  there  be- 
ing a  deficiency.  Judgment  was  docketed  in  his  fkvor  and 
against  J.  T.  Riley,  upon  which  judgment  execution  issued 
to  the  sheriff,  who  levied  upon  the  premises  in  question  in 
this  action,  and  in  due  time,  and  after  proper  notice,  sold  the 
same  as  by  law  required,  said  Martinelli,  the  judgment  cred- 
itor, becoming  the  purchaser  for  |1,266.78|  the  amount  of  his 
judgment  and  costs. 

A  certificate  of  sale  was  issued  to  him  as  purchaser,  and  a 
duplicate  thereof  recorded  in  the  offloe  of  the  county  recorder 
of  the  county  of  Yolo.  The  time  for  redemption  expired  July 
10, 1891,  and  no  redemption  was  made  or  had. 

Before  purchasing  the  property,  Martinelli  examined  the 
records  of  the  oounty,  and  found  it  stood  in  the  name  of  the 
husband,  J.  T.  Riley,  and  that  there  was  a  mortgage  thereon 
executed  by  the  latter. 

The  findings  show  that  Martinelli,  up  to  the  time  of  his 
purchase,  had  no  notice  of  any  equitable  claim  of  plaintiff  in 
or  to  the  premises.  Martinelli  received  a  sheriff's  deed  of 
the  premises  after  the  filing  of  the  original  complaint  herein, 
but  before  the  amended  complaint  was  filed,  vis.,  August  1^ 
1891. 

As  between  the  plaintiff,  who  is  appellant  here^  and  lier 
husband,  there  is  no  question  but  that  the  latter  held  the 
legal  title  to  the  premises  in  trust  for  the  former. 

The  doctrine  is  well  established  that  where  land  is  pm^ 
•based  in  the  name  of  one  person,  and  the  oonsidsratioii  is 


Maroh,  ISiML]         Biunr  «.  Mabtinslll  tl] 

paid  bj  anotheri  the  land  will  bo  held  by  Um  grantee  in  trost 
Cdt  the  person  famiflhing  the  eonsideration:  Bayle$  t.  Baxter^ 
S2  CaL  676;  Hidden  y.  Jordan,  21  Gal.  92;  MUlard  t.  fTafAa* 
way,  27  CaL  119;  Currey  t.  Allen,  84  CaL  264. 

The  doctrine  ia  well  established,  also,  that  the  lien  of  a 
judgment  and  execution  attaches  to  the  real,  instead  of  tho 
apparent,  interest  of  the  judgment  debtor  in  and  to  his  prop* 
erty,  and  that  under  ordinary  circumstances  a  sale  mad* 
vnder  such  lien  transfers  no  interest  beyond  that  in  fact  held 
by  the  defendant  when  the  lien  attached,  or  acquired  by  him 
subsequently  thereto,  and  before  the  sale:  Freeman  on  Sze- 
entionsy  sec.  835;  Freeman  on  Judgments,  sees.  85G,  8o7; 
Frini  v.  Roe,  70  CaL  296. 

''The  purchaser  at  an  execution  sale  takes  his  title  subject 
to  such  liens,  easements,  and  equities  as  it  was  subject  to  in 
the  hands  of  the  defendant  in  execution,  unless  he  can  show 
that  he  is  a  purchaser  in  good  faith,  and  without  any  notice, 
actual  or  constructive,  of  the  existence  of  such  lien,  easementi 
or  equity":  Freeman  on  Bxecutions,  sec,  886. 

This  doctrine  does  not,  however,  reach  the  point  under  eon* 
sideration  in  this  case.  We  may  concede  that  the  rule  enun* 
dated  above  applies  to  a  third  party  purchasing  at  a  sale 
under  execution,  and  the  question  still  remains:  Does  the 
judgment  creditor,  who  purchases  at  his  own  sale,  and  pays 
no  money,  but  credits  the  amount  of  his  bid  on  his  judgment, 
stand  in  the  same  position  as  a  third  party,  who  has  purchased 
at  a  like  sale,  and  paid  a  money  consideration? 

In  other  words,  is  the  judgment  creditor  who  bids  at  his 
own  sale,  and  as  the  effect  thereof  satisfies  his  judgment  in 
whole  or  in  part,  a  purchaser  for  value  in  that  sense  which 
entitles  him  to  protection?  The  authorities  are  by  no  means 
uniform  on  the  question. 

In  Iowa,  in  Oower  v.  Doheney^  83  Iowa,  36,  a  case  in  which 
the  judgment  debtor  held  lands  under  an  implied  trust,  in 
pursuance  of  which,  subsequent  to  the  judgment,  he  conveyed 
to  the  cestui  que  truet,  the  latter  failed  to  record  his  deed,  and 
the  lands  were  purchased  by  the  judgment  creditor  at  execu* 
lion  sale,  without  notice  of  the  deed  or  of  the  equitable  estate, 
and  it  was  held  that  the  execution  creditor  took  his  title  freed 
from  the  equity. 

The  decision  was  based  upon  the  equitable  theory  that  where 
one  of  two  innocent  parties  must  suffer,  the  loss  should  fall 
upon  that  party  who  has  been  guilty  of  the  first  negligenoOi 
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Other  oases  in  Iowa  hold  that  when  a  oreditor  merges  hia 
jodgment  into  a  title,  without  notioe,  actual  or  construotiTe, 
of  private  equities,  he  beoomes  a  purobaser,  and  is  entitled 
to  protection  equally  with  any  subsequent  bona  fide  purchaser. 

In  Indiana  the  court  held  both  ways  on  the  question:  See 
Viiito  T.  HamiUm^  86  Ind.  187,  and  Camaha/i^  r.  Terke$^  87 
Ind.  62. 

In  the  latter  case  it  was  held  that  '*  an  azeoution  oreditor 
who  bids  off  property  at  a  sale  upon  his  own  ezeeution,  and 
applies  the  bid  to  the  payment  of  his  own  judgmenti  is  not 
regarded  as  a  bona  fide  or  innocent  purchaser/' 

It  is  sufficient  to  say  that  a  large  number  of  oases  to  Uko 
effect  are  to  be  found,  and  holding,  with  more  or  less  uni- 
formity, that  a  plaintiff  purchasing  at  a  sale  under  his  own 
writ  takes  subject  to  all  equities  against  the  defendant  in 
execution,  whether  he  has  notice  of  them  or  not  This  view 
is  founded  upon  the  theory  that  to  constitute  a  person  a  bona 
fide  purchaser  within  the  meaning  of  the  law,  he  must,  upon 
the  faith  of  the  purchase  of  the  property,  have  advanced  ibr 
it  a  valuable  consideration,  and  that  a  creditor,  antecedent  to 
his  purchase,  who  pays  for  the  purchase  by  a  credit  on  his 
own  demand,  has  parted  with  no  consideration  on  the  finith 
of  the  purchase,  and  is  not  such  a  bona  fide  purchaser  as  is 
entitled  to  protection  against  equities  of  whioh  lie  has  no 
notice. 

It  is  believed,  however,  that  the  current  of  modem  authority 
tends  to  the  doctrine  that  a  judgment  creditor  purchasing  at 
his  oWn  sale  equally  with  a  third  party  making  a  purchase 
under  the  execution,  is  protected  against  latent  equities  of 
whioh  he  had  no  notice;  and  we  can  see  no  good  reason  for 
the  distinction  to  which  we  have  alluded. 

If  A  advances  money  to  B,  which  is  not  paid,  and  he  ob- 
tains judgment,  issues  execution,  levies  upon  the  property  of 
B,  attends  the  sale,  and  being  the  highest  bidder,  purchases 
the  property,  it  is  difficult  to  see  why  he  is  in  a  different  posi- 
tion from  any  other  purchaser.  In  such  a  case  the  law  seises 
the  property  and  sells  it  to  the  highest  bidder,  and  the  judg- 
ment creditor  takes  it,  not  in  his  capacity  as  oreditor,  but  as 
purchaser.  The  law  of  this  state,  with  a  view,  no  doubt,  of 
benefiting  the  debtor  by  causing  his  property  to  bring  tlio 
best  attainable  price,  permits  and  encourages  the  creditor, 
alike  with  others,  to  purchase  at  sales  under  execution,  and 
done  so,  the  fact  that  he  advanced  the  purchase  price 
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Ml  month  or  last  year  should  not  militate  against  his  righti 
or  alter  his  Btatua  in  the  eye  of  the  law. 

It  has  repeatedly  been  held  in  this  ooart  that  a  eonveyance 
in  consideration  of  the  cancellation  of  a  pre-existing  indebted* 
ness  is  a  conveyance  for  a  valuable  consideration  within  the 
meaning  of  section  1214  of  onr  Civil  Code:  Foorman  v.  WaJ^ 
lace,  75  Cal.  552;  Oaseen  r.  Hendriek,  74  Cal.  444;  SehluUr  v. 
Harvey,  65  Gal.  158;  Frey  v.  Clifford,  44  CaL  886. 

In  this  state,  we  think  the  question  has  been  settled  in  con* 
sonance  with  this  view. 

In  Hunter  v.  Wateon,  12  CaL  877  (Baldwin,  J.,  delivering 
the  opinion  of  the  court,  Field,  J.,  concurring),  it  was  said: 
**  But  a  judgment  creditor  purchasing  at  his  own  sale,  with- 
out notice,  is  a  h<ma  fide  purchaser  within  the  act  The  cases 
are  not  agreed  upon  this  subject,  but  the  weight  of  authority 
and  the  reason  of  the  rule  are  as  we  have  stated  it." 

The  act  referred  to  in  the  foregoing  quotation  was  the  re- 
eordation  act  of  I860. 

Section  1107  of  our  Civil  Code  is  as  follows:  '*  Every  grant 
of  an  estate  in  real  property  is  conclusive  against  the  grantor, 
also  against  everyone  subsequently  claiming  under  him,  ex- 
cept a  purchaser  or  encumbrancer  who,  in  good  faith  and  for 
a  valuable  consideration^  acquires  a  title  or  lien  by  an  instru- 
ment that  is  first  duly  recorded."  In  Foorman  v.  Wallace,  76 
Cal.  652,  it  was  held  that  a  sheriff's  certificate  of  sale  of  real 
property  ''is  the  evidence  of  the  equitable  interest  which  the 
purchaser  has  in  the  land,  and  is  an  instrument  whereby  an 
interest  or  title  is  created  within  the  meaning  of  section  1107 
of  the  Civil  Code  ";  and  cites  in  favor  of  the  proposition  Paga 
V.  Rogwe,  81  Cal.  SOL 

Foorman  v.  Wallace^  76  Cal.  662,  held,  also,  that  the  filing 
and  recording  of  the  certificate  of  sale  imparted  constructive 
notice  to  all  the  world,  and  that  the  right  acquired  thereunder 
was  prior  and  paramount  to  the  title  of  a  prior  unrecorded 
deed,  of  which  the  holder  of  the  sheriff's  certificate  had  no 
notice  at  the  date  of  recordation. 

The  plaintiff  here  cannot  be  said  to  be  in  a  better  position 
than  she  would  have  been  had  she  held  an  unrecorded  con- 
veyance of  the  property.  It  was  in  her  power  for  many  years 
to  have  enforced  her  equitable  right  to  the  property;  but  hav- 
ing failed  to  do  so  until  a  sale  thereof,  and  recording  of  the 
eridence  of  such  sale  under  an  execution  against  her  husband, 
who  was  the  ostensible  owner  thereof^  and  in  whose  name  the 
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title  was  recorded,  she  comes  too  late  to  ask  for  relief  againat 
one  clothed  with  the  legal  title  and  an  equal  equity. 

There  ia  nothing  in  the  yiewB  herein  expressed  in  eonfliot 
with  either  of  the  decisions  in  Breeze  ▼.  Brooks^  71  Cal.  169. 
In  that  case  Patrick  Brooks  was  the  equitable  owner  of  land, 
the  legal  title  to  which  stood  in  the  name  of  John  Brooks. 
The  latter  obtained  credit  firom  the  plaintiffs  in  the  cause, 
who  believed  him  to  be  the  owner.  John  Brooks  conveyed 
the  legal  title  to  Patrick,  the  owner  of  the  equity,  who  caused 
his  deed  to  be  recorded.  Subsequently,  the  plaintifib  brought 
suit  against  John,  on  their  demand,  obtained  judgment^  sold 
the  land  under  execution,  became  the  purchasers,  and  in  due 
time  obtained  a  sheriff's  deed,  under  which  they  sought  to 
subject  the  land  to  their  olainL 

There  they  sought  to  show  that  Patrick  Brooks  was  estopped 
by  his  acts  in  the  premises  from  asserting  title. 

Here  the  estoppel  comes  from  the  effect  of  our  reoording 
act,  which  establishes  what  the  court  has  held  to  be  a  salu- 
tary and  binding  rule. 

At  the  trial  the  court  submitted  to  a  jury  the  following  sin- 
gle issue  and  question,  against  plaintiff's  objection  and  excep- 
tion, to  wit:  "Did  Martinelli,  on  January  10,  1891,  ha?ie 
notice  that  the  property  belonged  to  Mrs.  Riley? '' 

To  which  the  jury  answered  "  No." 

Counsel  for  plaintiff  asked  the  court  to  submit  to  Che  Jury 
the  questions,  in  substance:  1.  Whether,  at  the  dato  of  his 
purchase,  Martinelli  had  actual  notice  that  the  plaintiff 
claimed  the  property,  eto.,  which  was  substontially  submitted. 
2.  Whether,  at  the  said  date,  he  had  constructive  notice  of 
such  fact,  which  was  refused  by  the  court. 

Counsel  then  asked  certain  instructions  in  referenoe  to 
tual  and  constructive  notice,  substantially  as  defined  in 
tions  18  and  19  of  the  Civil  Code,  which  were  refused  by  tlie 
court,  and  the  refusal  excepted  to.  We  think  the  court,  on 
its  own  motion,  instructod  the  jury  as  to  the  question  submit- 
ted as  far  as  was  necessary. 

It  was  an  equity  case,  and  the  court  adopted  the  answer  of 
the  jury,  it  is  true,  in  its  findings  of  fact,  but  it  proceeded  at 
length  to  find  upon  all  the  issues  in  the  case.  This  being  so, 
the  refusal  to  give  instructions  is  not  cause  for  a  reversal  of 
the  case:  HetOeU  r.  PUeker,  85  CaL  642.  The  evidence  was 
suflScient  to  warrant  the  findings. 

There  was  no  error  in  striking  out  the  testimony  of  the  wit- 
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ness  Baliari  as  to  declarationB  made  to  him  by  the  plaintiff 
in  reference  to  her  ownership  of  the  property,  beoause  it  was 
not  proposed  to  bring  knowledge  of  snoh  declarations  home  to 
defendant  Martinelli. 

Again,  the  finding  of  the  court  as  to  plaintiff's  ownership  of 
the  property  cured  the  error,  if  any  there  was. 

Upon  a  review  of  the  whole  record,  it  is  belieyed  the  eauso 
was  fairly  tried  and  properly  decided,  and  that  the  order 
oyerruling  the  motion  for  a  new  trial  and  the  judgment  should 
be  affirmed,  and  we  bo  advise. 

Bblchbb,  C,  and  Vanclibt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  jndf> 
ment  and  order  appealed  from  are  affirmed. 
Oabouttjb,  J.,  HABBisoNy  J.,  Patsbson,  J. 


Tau0i8  —  Bbsultiito,  WRur  Arise. — If  real  property  it  pnreliAMd  and 
a  eoDTeyanoe  is  taken  in  the  name  of  one  party,  while  the  pnrohaie  money 
in  paid  by  another,  a  resnlting  tnist. arises  from  the  transaotion  in  favor  el 
the  person  thns  paying  the  parchase  money:  Ohamijpfm  v.  CAamp/ln,  136  SI. 
SOS;  29  AoL  St.  Rep.  323,  and  note  with  oases  ooUeoted;  WaUm  v.  iftfrruy^ 
04  Ark.  4091;  PutkeU  ▼.  Benjamm,  21  Or.  S70;  MeDeM  t.  FrwUn,  S6  Ya. 
S82;  Whifkmdr.  LaBoque,  105 N.  a  801;  ^unis  v.  Bou,  71  Tex.  616;  SrolAer- 
lon  T.  fFeoCAer^,  73  Tez.  47L  See  also  extended  note  to  Ndtt  v.  ^mm^  61 
Am.  Deo.  761. 

Tbial  bt  Jury  nr  Oasu  m  Eqvitts  See  8aini  v.  Ouerrerhf  17  OoL 
418;  31  Am.  St.  Bep.  820^  and  note;  and  Lynch  t.  MdropoUitm  eCfr  Ity  0$^ 
ISO  K.  Y.  274;  26  Am.  St.  Bep.  623,  and  note. 

JoBGMXzm  —  Linr  ov^To  what  Ihtxbbt  Axtaobb.— A  Jndgmml 
is  a  lien  npon  the  actual  and  not  the  apparent  interBst  of  the  defendaati 
Bmrk$  ▼.  Johutm,  37  Kan.  337;  1  Am.  St  Bep.  362;  and  note.  An  «xeoa> 
tion  sale  of  property  nnder  a  writ  against  one  who  is  not  its  owner,  tboo^ 
it  is  leried  on  while  in  his  possession,  oannot  dlTsst  the  title  of  the  trM 
owners  HAeiUng  v.  Jaggctr^  4tl  Minn.  70;  28  Am.  Si  Bep.  331,  and  note. 
See  extended  note  to  FUkiff  ▼•  IkMoam^  03  Am.  Deo.  346,  for  a  foil  disonssiea 
si  this  snbjeet. 

JuDomoT  CaiDRoa  PoacRAaiMo  at  ms  Owa  Saks— Wamna  A 
BovA  Tom  PnaoHAna.  — For  a  disonsdoa  of  the  sabjeot  lee  Bom  v*  Mmt* 
lS0lBd.S06|  SO  Am.  St.  Bepw  8S7,  aod  aotsw 
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workmen,  lor  the  purpoio  of  inflaoaoiiig  tndo  in  their  ipMial  fiiror  hf 
miting  or  rednoing  prioM  ato  to  far  illogal  tiial  agrMnMnte  to  oomM»o 
onnnot  bo  onforood  by  tfao  oonrte. 
XkAM^  RnTEADiT  OF. — Ah  AaRUMiirr  Bgwam  Mimbmo  ot  am  Amo> 
cSATiov  or  SmrooiUFHnui  to  bo  bonnd  by  a  eohodnlo  of  prioM  to  bo 
fixed  by  the  aeeooiaiion,  and  not  to  oompete  with  oooh  other  by  taking 
or  offering  to  toko  o  leie  prio%  io  oentnury  to  pablie  polioy  and  bomb* 
forooablOi 

AssuMPfOT  hj  plaintiffB  against  defendants  to  reooTer  dam* 
ages  for  a  breach  of  the  rulee  and  by-laws  of  the  Chicago 
Stenographers'  Association,  of  which  all  the  parties  were  mem- 
bers. The  complaint  disclosed  the  fact  that  the  assodation 
had  been  formed  to  promote  the  interests  of  sten<^^phers  and 
to  establish  and  maintain  uniform  rates  for  the  work,  that  a 
schedule  had  been  adopted,  and  that  the  defendantSi  contraij 
to  the  rules  of  the  association,  had  cut  rates  as  against  the 
other  members  thereof^  whereby  the  plaintifib  had  been  dam« 
aged  in  various  respects  set  out  in  the  complaint.  A  demumr 
interposed  by  the  defendants  was  sustained  and  the  plaintifk 
appealed. 

Ifoto  and  PUheff  for  the  appellants. 

J.  L.  B&nneUf  for  the  appellees. 

Bailkt,  J.  The  question  is  raised  by  counsel  and  discussed 
at  some  length,  whether  membership  in  the  Chicago  Law  Sten- 
ographic Association  established  a  contractual  relation  between 
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the  plaintiffb  and  defendants  which  gives  to  the  plaintiflb  a 
right  of  action  against  the  defendants,  for  a  violation  of  any  of 
the  roles  of  said  association,  as  for  a  breach  of  contract;  and, 
alsoy  whether  the  only  remedy  for  a  violation  of  said  rules  is  not 
that  provided  by  the  by-laws  of  the  association,  via.,  a  fine,  to 
be  imposed  npon  the  ofiFender,  after  a  trial  and  conviction  be- 
fore an  arbitration  committee,  duly  appointed  for  that  pur- 
pose. But  as  we  view  the  case,  it  will  be  unnecessary  for  us 
to  consider  these  questions,  since,  admitting  that  the  consti- 
tation  and  by-laws  of  the  association  were  in  the  nature  of  a 
oontract  as  between  the  members,  inter  m,  we  are  of  the  opin- 
ion that  the  contract  thus  established  is  so  far  obnoxious  to 
well  settled  rules  of  public  policy  as  to  render  it  improper  for 
the  courts  to  lend  their  aid  to  its  enforcements 

Whatever  may  be  the  professed  objects  of  the  association,  it 
elearly  appears,  both  from  its  constitution  and  by-laws,  and 
from  the  averments  of  the  declaration,  that  one  of  its  objects, 
if  not  its  leading  object,  is  to  control  the  prices  to  be  charged 
by  its  members  for  stenographic  work,  by  restraining  all  com* 
petition  between  them.  Power  is  g^ven  to  the  association  to 
fix  a  schedjole  of  prices  which  shall  be  binding  upon  all  its 
members,  and  not  only  do  the  members,  by  assenting  to  the 
constitution  and  by-laws,  agree  to  be  bound  by  the  schedule 
thus  fixed,  but  their  competition  with  each  other,  either  by 
taking  or  offering  to  take  a  less  price,  is  punishable  by  the 
imposition  of  fines,  as  well  as  by  such  other  disciplinary  meas- 
ures as  associations  of  this  character  may  adopt  for  the  en- 
foroement  of  their  rules. 

The  nde  of  public  policy  here  involved  is  dosely  analogous 
to  that  which  declares  illegal  and  void  contracts  in  general 
restraint  of  trade,  if  it  is  not  indeed  a  subordinate  application 
of  the  same  rule.  As  said  by  Mr.  Tiedeman:  ^  Following  the 
reason  of  the  rule  which  prohibits  contracts  in  restraint  of 
trade,  we  find  that  it  is  made  to  prohibit  all  contracts  which 
in  any  way  restrain  the  freedom  of  trade  or  diminish  oompo* 
tition,  or  regulate  the  prices  of  commodities  or  services.  All 
combinations  of  capitalists  or  of  workmen  for  the  purpose  of 
influencing  trade  in  their  especial  favor,  by  raising  or  reduc- 
ing prices,  are  so  far  illegal,  that  agreements  to  combine  can« 
not  be  enforced  by  the  courts'':  Tiedeman  on  Commercial 
Paper,  sec.  190. 

Many  cases  may  be  found  in  which  the  doctrine  here  stated 
has  been  laid  down  and  enforced.    Thus  in  StanUm  v.  AU$%, 
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ft  Denio^  484,  49  Am.  Dec  282,  where  an  aBsooiatioa  among 
the  whole  or  a  large  part  of  the  proprietors  of  boats  on  the  Brie 
and  Oewego  canals  was  formed  under  an  agreement  to  regn« 
late  the  price  of  freight  and  passage  hj  a  uniform  scale  to  ba 
fixed  by  a  committee  chosen  by  themselves,  and  to  divide  th* 
profits  of  their  business  according  to  the  number  of  boats  em- 
ployed by  each,  with  provisions  prohibiting  the  members  from 
engaging  in  similar  business  out  of  the  association,  it  was  held 
that,  as  the  tendency  of  such  agreement  was  to  increase  prices 
and  to  prevent  wholesome  competition,  as  well  as  diminish 
the  public  revenue,  it  was  against  pubUo  policy  and  void  by 
the  principles  of  the  common  law. 

In  Hooker  v.  Vandewater^  4  Denio,  849, 47  Am.  Deo.  268,  the 
proprietors  of  five  several  lines  of  boats  engaged  in  the  busi- 
ness of  transporting  persons  and  freight  on  the  Brie  and  Oswego 
canals,  entered  into  an  agreement  in  which,  ^*  for  the  purpose 
of  establishing  and  maintaining  fair  and  uniform  rates  of 
freight,  and  equalising  the  business  among  themselves,  and 
to  avoid  all  unnecessary  expense  in  doing  the  same,''  they 
agreed  to  run  for  the  residue  of  the  season  of  navigation  at 
certain  rates  of  freight  and  passage  then  fixed  upon^  but  which 
should  be  changed  whenever  the  parties  should  deem  expedi- 
ent, and  to  divide  the  net  earnings  among  themselves  accord- 
ing to  certain  fixed  proportions,  and  it  was  held,  in  a  suit  on 
the  agreement  against  a  party  who  failed  to  make  payment 
according  to  its  terms,  that  the  agreement  was  a  conspiraoy 
to  commit  an  act  injurious  to  trade,  and  was  illegal  and  void. 

In  Morri$  Bun  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St. 
178,  8  Am.  Rep.  159,  five  coal  companies  in  Pennsylvania 
tered  into  an  agreement  in  New  York  to  divide  two  coal 
gions  of  which  they  had  control;  to  appoint  a  committee  to 
take  charge  of  their  interests,  and  decide  all  questions,  and 
appoint  a  general  agent  at  a  certain  point  in  the  state  of  New 
York,  the  coal  mined  to  be  delivered  through  him,  each  com- 
pany to  deliver  its  proportion  at  its  own  cost  at  the  different 
markets  at  such  time  and  to  such  persons  as  the  committee 
should  direct,  the  committee  to  adjust  all  prices,  rates  of  freight^ 
etc.,  and  settlements  to  be  made  between  the  several  companies 
monthly,  and  it  was  held  in  a  suit  brought  by  one  of  said  oom- 
panies  against  another,  to  enforce  a  liability  arising  under  said 
oontract,  that  the  contract  was  in  violation  of  a  statute  of  New 
York  making  it  a  misdemeanor  to  conspire  to  commit  any  act 
iiuurious  to  trade  or  commerce,  and  was  also  against  poUis 
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policy  and  therefore  illegal  and  Toid,  the  court  laying  down 
the  rule,  among  other  things,  that  every  association  formed  to 
raise  or  depress  prices  beyond  what  they  would  be  if  left  witln 
out  aid  or  stimulus,  was  criminal. 

In  Craft  T.  MeCoiumghy,  79  111.  846, 22  Am.  Rep.  171,  a  con- 
tract was  entered  into  by  all  the  grain  dealers  in  a  certain 
town,  which,  on  its  face,  indicated  that  they  had  formed  a 
partnership  for  the  purpose  of  dealing  in  grain,  but  the  true 
object  of  which  was  to  form  a  secret  combination  which  would 
stifle  all  competition,  and  enable  the  parties,  by  secret  and 
fraudulent  means,  to  control  the  price  of  grain,  costs  of  stoi^ 
age,  and  expense  of  shipment  at  such  town,  and  it  was  held 
on  bill  filed  for  an  accounting  and  distribution  of  profits,  that 
such  contract  was  in  restraint  of  trade  and  consequently  rdd 
on  grounds  of  public  policy.  In  discussing  the  principles  in* 
▼olved,  this  coart  said:  ^'  While  these  parties  were  in  business 
in  competition  with  each  other,  they  had  the  undoubted  right 
to  establish  their  own  rates  for  grain  stored  and  commissions 
for  shipment  and  sale.  They  could  pay  as  high  or  low  a  price 
for  grain  as  they  saw  proper,  and  as  they  could  make  contracts 
for  with  the  producer.  So  long  as  competition  was  free,  the 
interestof  the  public  was  safe.  The  laws  of  trade,in  connection 
with  the  rigor  of  competition,  was  all  the  guaranty  the  public 
required,  but  the  secret  combination  created  by  the  contract 
destroyed  all  oompetition  and  created  a  monopoly  against 
which  the  public  interest  had  no  protection." 

The  doctrine  of  the  foregoing  decisions  may,  in  our  opinion, 
be  fairly  applied  to  the  facts  in  the  present  case.  While  some 
of  the  cases  cited  involve  elements  not  present  here,  the  de- 
termining circumstance  in  all  of  them  seems  to  have  been  a 
oombination  or  conspiracy  among  a  number  of  persons  en- 
gaged in  a  particular  business  to  stifle  or  prevent  oompetition^ 
and  thereby  to  enhance  or  diminish  prices  to  a  point  above 
or  below  what  they  would  have  been  if  left  to  the  influence  of 
nnrestricted  oompetition.  All  such  combinations  are  held  to 
be  oontrary  to  public  policy,  and  the  courts  therefore  will  re* 
fuse  to  lend  their  aid  to  the  enforcement  of  the  contracts  bj 
which  such  combinations  are  sought  to  be  effected. 

Counsel  seek  to  distinguish  this  case  from  those  cited  by 
the  circumstance  alleged  in  the  second  count  of  the  declara- 
tion that  but  a  small  portion  of  the  law  stenographers  of 
Chicago  belong  to  said  association.  An  analogy  is  thereby 
sought  to  be  raised  between  the  contract  in  this  case  and  those 
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eontracts  in  partial  restraint  of  trade  which  the  law  upholds. 
We  think  the  analogy  thus  sought  to  be  raised  does  not  exist. 
Contracts  in  partial  restraint  of  trade  which  the  law  sustains 
are  those  which  are  entered  into  bj  a  vendor  of  a  business 
and  its  good  will^  with  his  Tendee,  by  which  the  vendor  agrees 
not  to  engage  in  the  same  business  within  a  limited  territory, 
and  the  restraint  to  be  valid  must  be  no  more  extensive  than 
is  reasonably  necessary  for  the  protection  of  the  vendee  in  the 
enjoyment  of  the  business  purchased;  but  in  the  present 
case  there  is  no  purchase  or  sale  of  any  business,  nor  anj 
other  analogous  circumstance  giving  to  one  party  a  just  right 
to  be  protected  against  competition  from  the  other.  All  of 
the  members  of  the  association  are  engaged  in  the  same  busi- 
ness within  the  same  territory,  and  the  object  of  the  associa- 
tion is  purely  and  simply  to  silence  and  stifle  all  competition 
as  between  its  members.  No  equitable  reason  for  such  re* 
straint  exists,  the  only  reason  put  forward  being  that  under 
the  influence  of  competition  as  it  existed  prior  to  the  organi- 
sation of  the  association,  prices  for  stenographic  work  had 
been  reduced  too  far,  and  the  association  was  organised  for 
the  purpose  of  putting  an  end  to  all  competition,  at  least  as 
between  those  who  could  be  induced  to  become  members. 
True,  the  restraint  is  not  so  far-reaching  as  it  would  have 
been  if  all  the  stenographers  in  the  city  had  joined  the  asso- 
ciation, but  so  far  as  it  goes  it  is  precisely  of  the  same  ohar- 
acier,  produces  the  same  results,  and  is  subject  to  the  same 
legal  objection. 

It  may  also  be  observed  that  by  the  oonstitution  of  the 
association  any  reputable  stenographer  regularly  engaged  in 
law  reporting  in  Cook  County  is  eligible  to  membership,  and 
if  all  or  a  major  part  of  the  stenographers  in  said  county  en- 
gaged in  that  business  are  not  already  members,  it  is  because 
the  association  has  not  yet  fully  accomplished  the  purposes 
of  its  organisation.  We  can  see  no  legal  difference  between 
the  restraint  upon  competition  which  it  now  exercises  and 
that  which  it  will  exercise  when  it  is  in  a  position  to  dictate 
terms  to  all  who  are  engaged  in  the  business,  and  to  all  who 
may  wish  to  obtain  the  service  of  law  stenographic  reporters. 

We  are  of  the  opinion  that  the  demurrer  to  the  declaration 
was  properly  sustained,  and  the  judgment  will  therefore  be 
affirmed. 

Judgment  affirmed* 
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OosiTRAcn  ni  Bbrtraikt  tm  Tbadb:  8m  generally  notee  to  PQb§  t. 
TkamoM^  7  Am.  Deo.  74^746;  Amgier  t.  WMer^  92  Am.  Deo.  751-766;  Oa^ 
hhan  ▼.  DcamoU^^  IS  Am.  Rep.  17S-176;  SmaUeff  ▼.  Qfmj»€,  86  Am.  Rep. 
269-272;  Tardy  t.  Orao^,  69  Am.  Rep.  686-693.  On  page  763  of  the  note 
to  Amffiar  ▼•  Wdhtr^  92  Am.  Deo.  761-7C5,  several  oasee  are  collected^  rat- 
taining  the  doctrine  that  oontraota  between  producers  or  dealen  for  tlM 
parpoee  of  oontrolling  the  market  and  enhancing  the  prioe  of  a  certain  ooo^ 
■odity  are  invalid.  To  the  same  effect  are  Sania  Clara  efe.  MtU  Co.  t. 
Hayea,  76  Gal.  387;  9  Am.  St.  Rep.  211;  Texa$  etc  Rff  Co.  t.  Sfmthem  Poo, 
i?V  ^""m  41  La.  Ann.  970;  17  Am.  St.  Rep.  446;  PwpU  v.  ChkagoQatdc  0»., 
130  111.  268;  17  Am.  St.  Rep.  319;  Pacific  Fador  Co.  t.  Adler,  90  Gal.  110; 
29  Am.  St.  Rep.  102;  Teza§  Standard  OU  Oo.  t.  Adoue,  88  Tez.  660;  29  Am. 
St.  Rep.  690;  Andenon  v.  Jeti,  89  Ky.  87&  '*  Combinations  to  control  prioet 
are  against  public  policy,  and  Toidt  beoavse  they  have  a  misohievoos  ten* 
dency,  and  are  injurious  to  the  best  interests  of  the  state,  which  require 
that  all  legitimate  business  shall  be  open  to  competition;  that  tho  current 
price  of  oommoilities  shall  be  controlled  by  the  law  of  anpply  and  demand; 
that  tho  laws  of  commerce  shall  flow  in  their  aoonstomed  channels,  and  not 
be  diverted  by  combinations  to  control  prices  fixed  by  the  arbitrary  decision 
of  interested  parties  ":  Lovtjoy  v.  MieheU,  88  Mich.  166.  In  Gloucuier  I&kh 
pkm  «e.  Cou  V.  Biis§la  Cement  Co.,  164  Mass.  92;  26  Am.  Si  Rep.  214,  the 
general  mla  was  daohurod  to  be  subject  to  the  qualification  that  agreementt 
fsr  the  avoidance  of  oompetitioa  were  not  invalidt  when  tho  artielM  to  ha 
•eld  woro  not  cf  primo  necessity  or  staple  oommoditiei^ 
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Biiumrr  ab»  Dkbt,  DisniionoN  bbtwbsh.  ^  When  aa  idonlieal  tirfag  la 
to  be  restored,  thoogh  in  an  altered  form,  the  contract  is  ooe  o(  bail* 
mentv  but  when  the  obligation  is  to  restore  other  things  of  tiie  like 
kind,  and  equal  in  value,  it  becomes  a  debt. 

RaiTKB  AiTD  Banking^  —  Whsh  thkrb  is  ah  Qbdihabt  Gkmbral  Dbfoot 
in  the  bank,  there  is  an  implied  undertaking  on  ite  part  to  restore,  not 
the  same  fund%  bat  an  equivalent  sum  whenever  it  is  demanded. 

BiABBS  Am  Babkiho  —  Sfboial  Dbkmit,  what  is  mot.  ^If  one  goee  to  a 
aavinge  bank  with  money,  stating  that  he  wishes  to  have  it  loaned  on  a 
leal  eetate  mortgage,  and  the  banker  undertakes  to  so  loan  it  when  an 
opportunity  offers,  but  it  is  turned  over  to  the  cashier  of  the  bank  and 
Bungled  with  other  money,  and  a  pass  book  is  issued  showing  the  deposit 
ol  the  nM»ey  in  the  savings  department  of  the  bank,  this  is  not  a  spe* 
oial  deposit^  though  the  banker  was  told  that  the  money  was  to  be  left 
with  him  until  it  coold  be  loaned,  and  that  he  should  take  care  of  it 
nntil  he  could  find  a  place  to  loan  it  on  a  real-estate  mortgage. 

Babxb  abd  Babbivo  -^  Dbfobitob  wrbb  a  Qbnbbal  Crbditor  Mbbblt. 
When  moo^  delivered  to  a  bank,  though  flor  aomo  apeoifio  purpcee,  as 
lor  instanee  inveatment  in  a  mortgage  seonrity,  has  been  mingled  with 
the  funds  of  the  bank,  there  is  no  reason  why  the  depoaitor  shonld  be 
preferred  above  any  other  creditor.  Though  the  money  was  depoeited 
by  a  tniatee^  yei  bsinse  it  eaa  no  longer  be  identified  as  a  dietiBel 
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fend  aaA  it  n  mized  np  with  oUmt  ftudt  thai  it  ouuMt  bt  ■tputla^ 
tlM  bonefidal  owner  mb  no  longer  raaoh  il 
TEum. — Whku  a  Tburu  has  Ocuitibtid  a  TRun  Tmm  nrao  Moinr, 
AVD  HAS  Mi90un>  it  with  his  other  moneys  eo  that  it  oannot  be  sepaiw 
ntod  from  the  latter,  the  beaeficial  owner  oooapiee  the  poeition  of  m 
general  oreditor  of  the  aetata  and  oannot  follow  tho  fonda  into  th* 
handa  of  an  aiiignee  for  the  benefit  of  eradiUMnk 

ff.  £.  Barber  and  Oibbam  and  Kavanagh^  for  the  appellant. 
O.  M.  Hardy ^  for  the  appellee. 

Magbudbr,  C.  J.  Melville  T.  Roberts  oonducted  a  banUng 
business  in  Chicago.  His  bank  was  called  and  known  at  th* 
Thirty-first  Street  Bank.  He  failed,  and  made  an  sissignment 
for  the  benefit  of  creditors  on  June  27,  1890.  The  assigned 
estate  passed  into  the  control  of  the  county  court  of  Cook 
County  under  the  assignment  law  of  this  state. 

Theretofore,  the  sum  of  nineteen  hundred  dollars  came  into 
the  hands  of  Michael  Grerrity,  as  the  executor  of  the  estate  of 
John  O'Brien,  deceased.  On  February  IT,  1890,  Oerrity  and 
Bllen  O'Brien,  the  widow  of  the  deceased,  went  together  to 
the  bank  of  Roberts,  and  there  left  the  said  money  in  tho 
manner  hereinafter  stated. 

On  March  6,  1891,  said  Ellen  O'Brien  filed  her  petition  in 
the  county  court  in  the  matter  of  the  estate  of  said  Roberts, 
alleging  that  in  February,  1890,  she  left  with  and  intrusted 
to  Roberts  at  his  bank  nineteen  hundred  dollars,  to  be  safely 
kept  by  him  in  trust  for  the  heirs  of  said  John  O'Brien  until 
it  should  be  invested  by  him  in  good  and  sufficient  real  estato 
security,  in  pursuance  of  an  order  of  the  probate  court;  that 
Roberts,  when  he  assigned,  had  already  made  negotiations  to 
loan  the  money,  and  a  mortgage  to  secure  the  same  was  to  bo 
executed  on  June  80, 1890;  that  she  did  not  deposit  the  money 
with  him  as  a  banker,  but  left  it  with  him  as  a  broker,  and  as 
her  agent,  in  trust  for  the  specific  purpose  aforesaid;  that  sho 
is  not  a  creditor  of  the  insolvent,  and  that  the  money  so  in* 
trusted  to  him  forms  no  part  of  the  fund  due  or  to  be  distrib- 
uted to  his  creditors  through  the  orders  of  the  county  court. 
The  petition  prays  that  the  assignee  may  be  directed  to  pay 
her  at  once  the  sum  of  nineteen  hundred  dollars  oat  of  tho 
money  in  his  hands. 

The  assignee  answered  the  petition,  alleging  that  the  monej 
was  deposited  under  the  agreement  that  at  soma  fature  timo 
the  insolvent  might  loan  it  out  upon  real  estate  security,  but 
that,  in  the  meanwhile,  it  was  to  be  deposited  in  the  savings 
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department  of  the  bank  to  draw  interest;  that  the  deposit  was 
made  with  the  insolvent  as  a  banker,  and  was  entered  regu- 
larly upon  the  books  in  the  savings  department  of  the  bank, 
and  was  to  draw  interest  the  same  as  any  other  savings  ao- 
eoont.  The  answer  denies  that  the  money  was  deposited  in 
trust  for  the  speoifle  purpose  stated;  but  alleges  that  it  was  a 
matter  of  oonvenienoe  as  to  when  the  money  was  to  be  loaned, 
and  that  the  insolvent  turned  over  to  his  assignee  less  than 
one  hundred  dollarsy  and  that  petitioner  is  a  general  creditor, 
and  has  no  greater  rights  than  any  other  of  the  general  cred- 
itors. 

Aiker  proofs  taken  and  hearing  had,  the  county  court  en- 
tered a  decree  sustaining  the  theory  of  the  petition,  finding 
that  the  money  passed  into  the  hands  of  the  assignee  coupled 
with  and  subject  to  said  trusty  and  remains  under  his  control 
in  trust,  and  that  the  creditors  of  the  insolvent  are  not  enti- 
tled to  any  distributive  share  of  it»  and  ordering  that  the  as« 
signee  pay  said  sum  to  .the  petitioner's  solicitor.  The  appel* 
late  court  has  affirmed  the  decree  of  the  county  court,  and  the 
ease  is  brought  here  by  appeal. 

The  £aots  shown  by  the  evidence  are  substantially  as  fol« 
lows:  When  Gterrity  and  Mrs.  O'Brien  went  to  the  bank  on 
February  17th,  she  had  the  money,  and  delivered  it  into  the 
hands  of  Roberts.  A  conversation  occurred  between  Gerrity 
and  Roberts  in  the  bank  outside  of  the  counter,  behind  which 
was  Mooney,  the  cashier.  Mrs.  O'Brien  did  not  take  part  in 
the  conversation,  and  apparently  did  not  hear  it  Gerrity 
told  Roberts  that  Mrs.  O'Brien  wanted  him  to  loan  the  money 
out  as  soon  as  he  could  upon  a  good  real  estate  mortgage; 
that  she  wanted  to  leave  it  with  him  until  it  could  be  so 
loaned ;  that  he  should  take  care  of  it  until  he  could  find  a 
place  to  lend  it  Gerrity  says  he  told  Roberts  that  she  wanted 
BO  interest  while  it  was  in  his  hands,  but  Roberts  does  not 
lemember  that  anything  was  said  about  interest  When  the 
money  was  handed  to  Roberts,  he  made  out  a  deposit  ticket 
in  the  presence  of  Gerrity,  and  handed  the  ticket  and  the 
money  through  the  window  to  Mooney,  the  cashier.  The  de- 
posit ticket  or  slip  had  upon  it  the  words:  "Deposited  for 
aooount  of  Ellen  O'Brien  **;  also  the  day  of  the  month,  the 
amount,  the  number  of  the  savings  account,  an  initial  of 
Roberts's  name,  and  an  abbreviation  of  the  word  **  savings,** 
showing  that  the  acooant  was  to  go  into  the  savings  depart- 
ment   Mooney  handed  to  Mrs.  O'Brien,  and  she  accepted,  a 
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pass  book,  upon  ihe  inside  of  which  was  the  following;  ^  Dr. 
Thirty-first  Street  Bank  in  aoc't  with  Ellen  O'Brien,  Cr. 
Febraarjr  17.  To  cash,  M.  $1,900.00."  Upon  the  cover  of 
the  pass  book  was  the  following:  ^  Thirty-first  Street  Bank, 
Chicago,  Illinois.  In  account  with  Ellen  O'Brien,''  and  a 
notice  as  to  the  mode  of  checking  out  money.  The  cashier 
took  the  money,  and  entered  and  posted  it  in  the  savings 
department  in  accordance  with  the  deposit  slip.  Gerrity 
saw  Roberts  in  May,  and  suggested  baying  building  society 
stock;  but  Roberts  discouraged  this,  and  advised  the  real 
estate  loan,  though  he  had  not  yet  made  such  a  loan.  On 
June  15th  or  16th  Gerrity  saw  Roberts  again,  and  he  then  said 
he  thought  he  had  made  a  mortgage  loan,  and  that  the  mort- 
gage was  to  be  executed  upon  the  80th,  but  the  loan  was  not 
effected  before  the  failure  on  the  27th.  There  was  no  evi* 
dence  of  any  order  by  the  probate  court  for  the  investment  of 
the  money  in  a  real  estate  mortgage;  but  Gerrity  was  allowed 
to  state  that  the  probate  judge  told  him  to  make  such  an  in* 
vestment. 

Under  the  facts  as  thus  stated,  the  appellee  is  not  entitled 
to  be  paid  in  full  in  preference  to  the  other  creditors,  but 
most  share  with  them  in  the  assigned  estate.  There  was 
here  no  case  of  bailment  or  special  deposit.  When  the  iden- 
tical thing  delivered  is  to  be  restored,  though  In  an  altered 
form,  the  contract  is  one  of  bailment;  but  when  the  obligation 
is  to  return  other  things  of  the  like  kind  and  equal  In  valnoi 
it  becomes  a  debt:  Lonergan  v.  Stewartj  65  111.  44.  The  par- 
ties did  not  oontetnplate  that  the  same  identical  money  re- 
ceived by  Roberts  or  his  bank  was  to  be  kept  for  the  appellee, 
and  returned  to  her.  Nor  was  the  money  delivered  to 
Roberts  or  the  bank  as  a  special  deposit.  The  deposit  was  m 
general  one.  In  the  presence  of  appellee  or  her  agent,  Ger- 
rity, the  money  was  handed  over  to  the  oashier  of  the  bank, 
and  she  received  in  return  therefor  a  bank  or  pass  book,  in 
which  the  money  was  credited  to  her  account  and  charged  to 
the  bank.  The  relation  of  creditor  and  debtor  was  therebj 
established  between  herself  and  the  bank.  The  entries  in  m 
bank  or  pass  book  are  evidence  of  indebtedness:  Sehalucky  r. 
Field,  124  IlL  617;  7  Am.  St  Rep.  899.  Where  there  is  an 
ordinary  general  deposit  with  a  bank,  there  is  an  implied 
undertaking  on  its  part  to  restore,  not  the  same  funds,  but 
an  equivalent  sum  whenever  it  is  demanded:  Brahm  v.  Ad^ 
Kilt,  77  HL  268.   Where  such  a  pass  book  as  that  given  to  the 
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sppellee  ii  held  by  a  depositor,  the  latter  has  the  right  to  check 
against  the  fund  deposited.  Althoagh  it  may  have  been  true 
tbat  Roberts  was  to  buy  a  bond  and  mortgage  for  the  appellee 
when  an  opportunity  offered  to  do  so,  yet  it  would  have  been 
necessary  for  the  appellee  to  surrender  her  bank  book  when 
the  mortgage  was  turned  over  to  her,  or  to  give  the  bank  her 
check  for  the  amount  of  the  deposit  in  exchange  for  the  mort- 
gage. It  would  not  have  been  prudent  for  the  bank  to  part 
with  the  mortgage  without  taking  up  the  evidence  of  indebt* 
edness  against  itself  furnished  by  the  outstanding  bank  book. 
It  is  therefore  clear  that  appellee  controlled  the  deposit  until 
the  mortgage  investment  should  be  obtained. 

When  money  which  is  delivered  to  a  bank,  even  though  it 
be  for  some  specified  purpose,  as,  for  instance,  investment  in 
a  mortgage  security,  has  been  mingled  with  the  funds  of  the 
bank,  as  was  done  here,  there  is  no  reason  why  the  depositor 
should  be  preferred  above  any  other  creditor.  Where  a  trustee 
changes  the  form  of  the  trust  property,  the  right  of  the  ben- 
eficial owner  to  reach  it  and  compel  its  transfer  may  still- 
ezist  if  the  property  can  be  identified  as  a  distinct  fund,  and 
is  not  00  mixed  up  with  other  moneys  or  property  that  it  can 
no  longer  be  specifically  separated.  '*  If  the  trust  property 
has  been  transferred  to  a  bona  fide  purchaser  for  value  without 
notice,  or  has  lost  its  identity,  the  beneficial  owner  must,  and 
under  other  circumstances  he  may,  resort  to  the  personal  liar 
bility  of  the  wrong-doing  trustee  ":  2  Pomeroy's  Equity  Juris- 
prudence, sec.  1058.  Where  a  trustee  has  converted  a  trust 
fund  into  money  and  mingled  it  with  his  other  moneys,  so  that 
it  cannot  be  separated  from  the  latter,  the  beneficial  owner 
oecnpies  the  position  of  a  general  creditor  of  the  estate,  and 
eannot  follow  the  fund  into  the  hands  of  an  assignee  for  the 
benefit  of  creditors:  lUinois  0ie.  Sav.  Bank  v.  Smith,  21  Blatchl 
S7S,  and  cases  there  cited.  Its  identification  is  a  prerequisite 
to  the  exercise  of  the  right  to  follow  it:  2  Story's  Equity 
Jurisprudence,  sec.  1259.  While  it  may  not  be  necessary  to 
point  to  the  particular  pieces  of  money  or  the  particular  bank 
bills  that  were  deposited  with  the  trustee,  if  the  trust  property 
be  money,  yet  there  must  be  a  preservation  of  the  distinctness 
of  the  trust  fund.  The  means  of  ascertaining  the  identity  of 
the  fund  fails  where  the  money  has  **  been  mixed  and  ood- 
founded  in  a  general  mass  of  property  in  the  bank  of  th«  lame 
description'':  DayU  v.  Murphy,  22  IlL  602;  74  Am.  Dec.  165; 
Sehoal  Trustees  r.  Kirwin,  26  IlL  78.    We  have  said  in  th« 
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noent  ease  of  Union  Nai.  Bank  v.  Ooett,'  188  HL  127,  82  Am. 
St  Rep.  119,  ^tbak  trust  funds  can  only  be  pursued  when 
thej  can  be  clearly  distinguished  from  other  property  held 
by  the  trustee  or  by  those  representing  him.'' 

In  the  present  case  the  proof  shows  that  the  savings  ledger 
of  the  bank  contains  an  entry  of  the  appellee's  account  taken 
from  the  deposit  slip.  The  cashier  testifies:  *'  There  was  no 
difference  between  this  deposit  and  any  other  deposit  in  the 
savings  department;  it  came  in  just  the  same  and  was  entered 
just  the  same  as  any  other  savings  account"  It  so  remained 
for  over  four  months,  and  was  paid  out  with  the  other  moneys 
of  the  bank  from  time  to  time,  in  the  regular  course  of  busi- 
ness, upon  the  checks  of  depositors.  It  is  clear  that  it  was 
impossible  when  the  assignment  was  made  to  identify  the 
money  of  the  appellee  as  a  separata  trust  fund,  distinct  from 
the  other  moneys  of  the  bank. 

The  judgment  of  the  appellate  court  and  the  decree  or  order 
of  the  county  court  are  reversed,  and  the  cause  is  remanded 
to  the  latter  court,  with  direction  to  proceed  in  accordance 
with  the  views  here  expressed. 

Judgment  reversed. 

Barks  ahd  BASKiira  —  Outuul  a«b  Sraaua,  Dirosm.  —  A  4«porfl  «l 
■MHMy  in  a  hmok  is  regarded  aa  a  generel  depoait^  in  the  abeenoa  of  eridenoa 
to  the  oontrary.  It  ereatea  the  relation  of  debtor  and  ereditor,  and  givaa 
the  bank  the  right  to  mingle  the  money  with  ita  own  fnnda;  while  a  apeoial 
deposit  oreatea  the  relation  of  bailor  and  bailee,  learing  the  right  of  prop* 
erty  in  the  bailor,  and  imposing  on  the  bank  the  doty  of  retoming  the  origi* 
aal  money  or  thing  rooeiTod:  Alston  t.  State^  92  Ala.  ISA.  Bank  and  d^ 
positor  are  debtor,  and  ereditor,  where  fands  are  deposited  in  tha  bank  to  ba 
asod  in  the  nanal  oonrae  of  bnainess:  Marine  Bamk  t.  Okandlerp  87  UL  625; 
SI  Am.  Deo.  249;  SckmkU  w.  Barher,  17  La.  Ana.  261;  87  Am.  Dea  687; 
Matter  qf  FrankAn  Bank,  1  Paige,  249;  19  Am.  Dea  413;  Lyntk  t.  Firtit 
NaL  Bank,  107  N.  T.  179;  1  Am.  St.  Rep.  SOS;  Oriuam  t.  Commarekd  NaL 
Bank,  87  Tenn.  350;  10  Am.  St  Rep.  669;  SMpman  t.  Bank,  126  N.  T.  318| 
22  Am.  St.  Rep.  821;  Jatdn  ▼.  London  etc  Bank,  92  OsL  14;  27  Am.  Bt  Bop. 
82;  and  note  to  National  Bank  qf  Newburgh  t.  Smith,  23  Am.  Bop.  60-62. 
The  bank  does  not  assume  to  beoome  a  fidnoiary  as  to  the  money  deposited^ 
nor  does  it  agree  to  hold  it  in  trast  for  the  depositor:  Howes  t.  BlaekweU,  107 
N.  G.  196;  22  Am.  St.  Rep.  870.  The  transaotion  oannot  be  regarded  aa  a 
loan,  unless  the  money  is  left,  not  for  safe-keeping,  bat  for  a  fixed  period  aA 
interest:  Law's  Bstate,  144  Pa.  St  499.  The  rale  that^  when  deposito  art 
reoeiTed  by  a  bank,  onleai  they  are  speoial  deposits^  they  belong  to  it  aa  a  part 
of  the  general  fands,  applies  where  the  deposit  is  of  tmst  money,  unless  tha 
net  of  depositing  it  is  a  misappropriation  of  the  fund:  O'Connor  ▼•  Meekumhs* 
Bank,  124  N.  Y.  324.  A  oertifioate  given  by  a  bank  that  an  administrator  had 
"deposited"  in  his  office  a  sum  of  money  payable  to  his  order  or  the  otder 
•f  hiiattomey^  '*on  return  of  this  oertifioate,  twelfo  months  after  data» 
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with  interttBt,"  eTidences  not  merely  a  deposit^  bat  a  loan  or  faiTestineiit  of 
the  money;  Boer's  Appeal,  127  Pa.  St.  360;  hat  when  the  deposit  is  of  some* 
thing  else  than  moneys  this  relation  of  debtor  and  creditor  oannot  arise  from 
the  mere  fact  of  deposit,  as  on  an  implied  oontraots  Firti  NaL  Batik  t*  Orte»» 
fiOe  NaL  Bank,  MTez.  4a 

Trursbb.  -*  Right  of  Ctnui  Qnv  Trust  to  Follow  Tbuvt  Propbrtt» 
as  long  as  it  oan  be  identified:  See  Huekabee  r,  BilUng$lep,  16  Ala.  414;  60 
Am.  Deo.  183;  Laihrop  t.  BampUm,  81  Oil.  17;  89  Am.  Deo.  141;  Farmert^ 
§tc  Bank  t.  King,  67  Pa.  St  202;  08  Am.  Deo.  215;  Firei  Nat.  Bank  T. 
Bummel,  14  Cola  259;  20  Am.  St  Rep.  257;  Englar  v,  OffaU,  70  Md.  78;  14 
Am.  St.  Rep.  332L  Where  the  property  of  the  beneficiary  has  become  min* 
glad  with  that  of  the  tmstee,  the  only  remedy  of  the  beneficiary,  in  case  of 
the  tmstee's  death  or  insolTcncy,  is  that  of  a  creditor  of  the  estate:  Neei^f 
t.  Rood,  64  Mioh.  134;  62  Aiiu  Rep.  802;  Roach  ▼.  Oaraffa,  86  GU.  436.  In 
Oafne/s  JBataU,  140  Pa.  St,  49,  the  evidence  was  that  a  decedent  in  hia  life- 
time made  a  bank  deposit  to  the  credit  of  himself  as  "  trostee  for  P.  M.,* 
ud  at  the  time  of  his  death  tho  deposit  so  stood,  both  upon  his  pass  book^ 
sad  opoQ  the  books  of  the  bank.  It  was  held  that»  prima  /ade,  P.  H.  waa 
wtitled  to  the  f  uad»  though  the  pass  book  might  not  haTO  been  deliTered  to 
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(140  lUlNOlB,  182.) 

OomrAHor.  ^  Ono  tenant  in  common  is  not  permitted,  ia  aqn! ty,  to  aoqubo 
an  interest  in  the  property  hostile  to  that  of  the  others,  and  theraforo 
a  pnrehaao  by  one  tenant  in  common  of  an  encnmbrance  on  the  Joint 
•state,  or  an  outstanding  title  to  it^  is  held,  at  the  election  of  the  other 
tenants  in  oommon  within  a  reasonable  time,  to  innre  to  the  eqnal  bene- 
fit of  aU  upon  their  oontribnting  their  proportion  of  the  oonsideratuNi 
aotnally  paid. 

0DVIIII  AHOr.  —  A  TSVAHT IV  OOMMON  OF  A  LrASRHOLD  EsTATB  MAT  POROHAra 

THB  Bntirr  Ebtatr  of  hii  landlord,  without  incurring  any  obligation  to 
hia  ootenanta  to  share  in  the  bonefit  of  the  purchase,  beciKise  the  eatato 
■o  pnrdhased  is  not  adTcrse  to  the  leasehold  estate,  and  the  property 
aoquired  by  the  purchasing  cotenant  is  not  inconsistent  with  tlio  terma 
ofthoU 


Hiram  Barber  and  E.  U.  Pliehmann^  for  the  appellant 

Mm  A.  Ddany  and  William  H.  Mohrmann^  for  the  appellee. 

ScHOLFiBLD,  J.  Apellant  and  appellee  were  tenants  in  ooni* 
mon,  for  a  term  of  years,  of  a  certain  lot  in  the  city  of  Chi- 
oaga  Eight  days  before  the  term  expired  appellant  purchased 
and  obtained  from  their  landlord  a  deed  of  the  fee  of  the 
premises,  and  he  attempted  to  assert  certain  rights  in  regard 
to  the  leasehold  property  by  virtae  of  that  deed.  The  circuit 
oourt  decreed  that  appellant,  being  a  tenant  in  oommon  for  a 
term  ef  yearsi  ooald  not,  in  equity^  without  the  consent  of  ap> 
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pelleey  become  the  owner  of  the  fee,  and  that  he  therefore  held 
the  tiUe  of  the  fee  in  trust  for  appellee  as  well  as  for  himself^ 
upon  contribution  being  made  by  appellee  for  one  half  the 
amount  paid  for  the  fee.  In  this  we  think  there  was  error. 
Tiie  rule  is,  as  contended  by  counsel  for  appellee,  that  tenants 
in  common  stand  in  such  confidential  relations  in  regard  to  one 
another's  interest,  that  one  of  them  is  not  permitted,  in  equity, 
to  acquire  an  interest  in  the  property  hostile  to  that  of  the 
other,  and  that  therefore  a  purchase  by  one  tenant  in  common 
of  an  encumbrance  on  the  joint  estate,  or  an  outstanding  title 
to  it,  is  held,  at  the  election  of  the  other  tenant  in  common, 
within  a  reasonable  time,  to  inure  to  the  equal  benefit  of  both, 
upon  his  contributing  an  equal  part  of  the  consideration  ao* 
tually  paid:  Bracken  ▼.  Cooper^  80  111.  22L 

But  this  rule  is  limited,  by  its  own  terms,  to  the  acquisition 
of  hostile  interestSi  and  so  here,  if  appellant  had  purchased  a 
title  adverse  to  the  title  of  the  landlord  of  appellant  and  ap- 
pellee, or  an  encumbrance  upon  that  title,  whereby  the  term 
of  appellant  and  appellee  would  be  affbcted,  the  rule  should  be 
enforced;  but  there  is  no  hostility  between  the  title  of  the 
landlord  and  that  of  his  tenant,  and  no  conveyance  by  the 
landlord  of  the  fee  can  possibly  afiect  the  rights  of  the  tenant 
in  possession,  the  purchaser  and  grantee  of  the  fee  simply 
taking  the  place  of  the  grantor.  It  is  immaterial  that  appel« 
lent  may  have  claimed  what  he  is  not  entitled  to  assert  under 
this  deed.  He  has,  by  virtue  of  it,  no  rights  that  his  grantor 
did  not  have,  and  he  has  acquired  thereby  no  rights  to  the 
leasehold  property  inconsistent  with  the  terms  of  the  lease. 
As  to  the  fee  held  by  the  landlord,  tenants  in  common  for  a 
term  of  yearn  can  owe  no  different  duty  to  each  other  than 
they  do  in  respect  to  any  other  distinct  estates,  for  their  privity 
does  not  extend  to  the  estate  remaining  in  their  landlord. 
The  reason  for  the  rule  not  existing  in  such  oases,  the  rule 
itself  can  have  no  application:  See  Freeman  on  Cotenancy, 
•ea  166. 

The  decree  is  reversed,  and  the  cause  is  remanded  for  far- 
ther proceedings  consistent  with  this  opinion. 

Decree  reveraedi  ^_^^__ 

Oomr  AHor.  —  A  eolaiitiil  aannol  fmrehaM  ■&  munmhnmm  sr  ee  ee^ 
standing  tilU  and  mI  it  np  agftlnrt  th«  other*  for  the  pnrpoM  of  dqiriflag 
Iham  of  «Mr  loterMiti  Wetmr  t.  WWe,  86  Pa.  St.  S70;  Si  Aik  I>oo.  60% 
Vmuble  v.  BeoHehamp,  t  Dana,  S21;  28  Am.  Doe.  74;  BriUlm  v.  ffmt^  ^ 
Ark.  8S1|  7S  Am.  Doo.  407|  MnUH  t.  BrcuMam,  19 Her.  Wk  SAs.  ft 
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Repi  888;  CknpmHv  ▼.  Carpmiimr^  181  K.  T.  101|  17  An.  8t  Rep.  009. 
8adi  a  porohaM  will  innra  to  the  benefit  of  all  the  ootenanta,  bat  they  will 
be  compelled  to  eontribate  their  respeotiTe  ratioe  to  the  cooaideratioa  paidi 
td^  r.  Lgndk,  28  Pa.  St  419;  70  Am.  Deo.  137;  Weamr  t.  WibU.  28  Pa. 
St.  270;  84  Am.  Deo.  896;  Tiadale  r.  Tiadale.  2  Sneed,  698;  84  Am.  Deo. 
776;  Sneei  ▼.  A(herU>n,  8  Dana*  276;  32  Am.  Deo.  70;  BriUim  t.  Hcatdff^  SO 
Ark.  881;  73  Am.  Deo.  497;  VtnaJblU  t.  BeoMchamf^  3  Daiia»  381;  28  Am. 
Doa  74;  TUmwik  t.  Stoia,  49  HL  78;  95  Am.  Deo.  877;  Dra^  t.  Z>ray,  81 
Ok;  8^  bat  a  teoant  in  ooounon  niay  reoorer  the  whole  ootato  a^aiml  a 
•Inmgws  McFarkmiT.  Aom^  17  Vt.  166;  44  Am.  Doo.  881^ 


Larmon  V.  Knight. 

(140  iLUMOn^  SB.] 

Tkvsn  HOT  wTTHm  thb^Statotb  of  Frauds.  —  If  a  hoebaad  pmralli  opott 
hie  wife»  who  is  then  fatally  ill,  to  convey  oertain  of  her  property  to  hia 
by  promlding  that  if  she  will  do  so  he  will  prooare  a  loaa  thereoot  and 
with  tha  prooeeds  will  redeem  the  property  from  a  preTiooe  Jndioial 
•ale  thereof,  and  will  then  hold  it  for  the  benefit  of  her  ohildreo,  the 
irast  thereby  created  is  not  an  express  trost  which  moat  be  eridenood 
by  a  writing  to  be  enforceable.  A  oonrt  will  regard  the  failure  or  ro» 
f  asal  to  hold  the  property  for  and  to  convey  it  to  the  children  as  a  frand, 
and  will  therefore  decree  that  it  is  held  in  trost  for  and  shall  bo  oon* 
reyed  to  them. 

A,  Trust  Sx  Malbfioio  Artsss  wbrnitkb  a  person  aoquures  the  legal 
title  to  property  by  means  of  an  intentional  false  or  frandnlent  Terbal 
promise  to  hold  the  same  for  a  oertain  specific  purpose^  as^  for  example^ 
to  convey  it  to  another  or  to  reconvey  it  to  the  grantor,  and  having  thoi 
obtained  the  title,  retains  and  daims  the  property  at  hia  own. 

IF.  W.  GurUy^  for  the  appellants. 

Qeorge  L,  Paddock^  for  the  appellees. 

ScHOLFiELD,  J.  This  is  a  contest  between  children  of  a 
common  father  but  of  different  mothers,  in  regard  to  the 
title  to  certain  real  estate  in  the  city  of  Chicago.  Philip 
Larmon  was  twice  married.  The  defendants  are  the  children 
of  his  first  and  the  complainants  of  his  last  marriage.  His 
last  wife,  Louisa  Larmon,  the  mother  of  the  complainants 
owned  the  property  in  controversy  in  her  own  right,  free 
from  the  control  of  her  husband,  and  her  title  thereto  was 
established  by  decree  of  court  in  a  suit  to  which  he  was  a 
party,  and  that,  too,  largely  upon  his  testimony.  Subse- 
qaently,  the  property  was  sold  under  a  decree  of  a  com- 
petent coart,  and  bought  by  another  person,  and  she  failed 
to  redeem  within  the  time  provided  by  law  for  making  re* 
demption;  but  she  then  made  an  agreement  with  such  pur* 
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chaseri  whereby  lie  iold  the  certificate  of  purchase  to  her  for 
a  consideration  named,  to  be  paid  within  a  stipulated  time. 
After  the  making  of  this  agreement,  and  before  the  expiration 
of  the  time  within  which  she  was  allowed  to  make  paymoDt, 
she  executed  a  deed  of  the  property,  and  assigned  the  eertifi- 
cate  of  purchase  to  her  husband,  Philip  Larmon«  The  deed 
and  assignment  of  the  certificate  of  purchase  purported  to  bo  • 
absolute  and  without  any  oonditions.  Soon  after  executing 
this  deed  and  assignment  she  died.  After  her  death  Philip 
Larmon  effected  a  loan  of  $30,000  on  the  property,  and  with 
the  proceeds  of  this  loan,  and  $7,636  of  money  belonging  to 
her  estate,  he  paid  the  amount  due  upon  her  agreement  with 
the  purchaser  of  the  property,  and  obtained  a  deed  of  it  to 
himeelf.  Philip  Larmon  subsequently  died  intestate,  leaying 
the  mortgage  upon  the  property  unpaid/and  without  having 
made  any  transfer  of  the  title  to  the  property.  Tho  com- 
plainants allege  that  Philip  Larmon  held  the  title  to  the 
property  as  trustee  for  them,  as  heirs  at  law  of  Louisa  Lar- 
mon, deceased.  The  defendants  deny  the  trust,  and  plead 
the  statute  of  frauds.  The  courts  on  hearing,  decreed  that 
the  bill  be  dismissed. 

The  ruling  of  the  court  below  was  upon  the  assumption 
that  the  trust,  if  proven,  was  an  express  trust,  and  therefore 
obnoxious  to  the  statute  of  frauds,  and  upon  that  assumption 
the  ruling  was  unquestionably  correct,  for  the  proof  of  the 
trust  is  oral  only.  But  we  cannot  concur  in  the  view  that 
the  case  presented  is  that  of  an  express  trust.  The  evidence 
IS,  that  Philip  Larmon  made  repeated  requests  that  hia  wife, 
Louisa,  should  place  her  title  in  him,  and  that  she  peremp- 
torily refused  to  do  so,  until,  being  upon  her  deathbed,  and 
being  sensible  that  she  would  be  unable  to  make  the  pay- 
ment required  by  her  contract  with  the  purchaser  of  her 
property,  and  realizing  that  her  children  would  be  without 
other  means,  and  that,  one  of  them  being  a  minor,  it  would 
be  difficult,  if  not  impossible,  for  them  to  raise  the  money 
after  her  death  wherewith  to  comply  with  her  contract,  she 
finally  yielded  to  the  persistent  request  of  Philip  Larmon  to 
transfer  the  property  to  him,  to  enable  him  to  redeem  it  and 
hold  it  for  her  children,  and  accordingly  transferred  the  prop- 
erty to  him  for  that  purpose. 

Nelson  Monroe,  the  attorney  for  Louisa,  among  other  things, 
testified:  *^I  said  to  her  (i.  e.,  Louisa  Larmon,)  this:  that  if 
she  would  make  the  conveyance,  Mr.  Larmon  assured  me  ho 
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would  take  the  title  and  would  manage  it, — take  up  this, 
make  m  loan,  redeem  from  this  certificate,  and  save  the  prop- 
erty fCi'  her  children.  She  had  repeated  several  times  that 
she  had  held  the  property  because  she  had  seen  so  much 
trouble,  and  property  frittered  away,  that  she  wanted  to  hold 
it  so  that  it  could  not  be  taken  away  from  her  children;  she 
wanted  to  save  it  for  them.  She  said  something  about  that 
lime, — at  that  part  of  the  conversation, — if  I  would  have 
Mr.  Larmon  make  a  will  as  soon  as  might  be,  so  that  her 
children — for  the  benefit  of  her  children — so  that  her  chil- 
dren would  get  it.  I  told  her  I  would  endeavor  to  do  so, — 
to  have  him  make  such  a  wilL  There  was  no  more  said  then 
that  is  necessary  to  telL  We  were  there  quite  a  while  in  the 
room,  but  that  was  the  substance  of  it;  and  when  I  assured 
her  that  if  she  made  the  conveyance,  signed  and  executed 
the  deed  to  Mr.  Larmon,  it  would  have  the  effect  to  save  the 
property  for  her  children,  and  that  if  she  did  not  do  it  the 
property  might  be  lost,  she  thereupon  executed  the  deed.'' 
And  again  he  testified:  ^^  On  the  third  day  of  May  Mr.  Lar- 
mon came  to  my  oflSce  and  told  me  that  if  Mrs.  Larmon  died 
it  would  leave  the  property  in  bad  shape.  She  had  worked 
all  these  years  to  save  the  property,  and  he  wanted  me  to  go 
down  and  tell  her  to  convey  to  him, — let  him  manage  it  tot 
the  benefit  of  her  children.  I  went  down  and  made  that 
statement  to  Mrs.  Larmon.  I  told  Mr.  Larmon  I  would  go 
down  and  have  her  make  the  conveyance,  so  as  to  save  the 
property." 

It  is  not  claimed  that  this  testimony  is  contradicted.  There 
is  no  offer  to  prove  that  there  was  any  consideration  paid  by 
Larmon  to  his  wife  as  the  consideration  for  which  she  put 
the  property  in  his  hands.  Aside  from  the  testimony  of  Mon* 
roe,  there  is  enough  in  the  record  to  raise  the  presumption 
that  the  transaction  was  without  any  valuable  consideration 
passing  from  him  to  her.  By  the  necessities  of  her  situation, 
Mrs.  Larmon  was  compelled  to  put  the  control  of  her  property 
in  some  one  who  could  speedily  raise  money  upon  it  where- 
with to  meet  her  engagement,  in  order  to  regain  title  to  it,  and 
her  husband,  by  his  representations  that  he  would  do  this 
and  save  the  property  for  her  children,  induced  her  to  not  put 
it  in  the  hands  of  others,  but  in  his  hands;  but  for  that  repre- 
sentation he  could  not  have  obtained  her  title.  He  undertook 
to  do  for  her  what  she  was  unable,  by  reason  of  her  fatal  sick* 
ness,  to  do  for  herself^  and  what  she  was  induced  to  believo 
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that  her  olindron,  Iqr  fmukni  of  the  minority  of  ono^  oould  m4 
do  after  her  death. 

It  is  said  in  Hill  on  Trnstees,  4th  Am.  ed.,  p.  284:  ^  When 
a  person  by  means  of  his  promises,  or  otherwise  by  his  gen- 
eral oondnct)  prevents  the  execution  of  a  deed  or  will  in  fayor 
of  a  third  party  with  a  view  to  his  own  benefit,  that  is  dearly 
within  the  first  head  of  frauds,  as  distinguished  by  Lord  Hard- 
wioke,  vis.,  that  arising  from  facts  or  circumstances  of  impo- 
sition; and  the  person  so  acting  will  be  decreed  to  be  a  tmo* 
tee  for  the  injured  party,  to  the  extent  of  the  interest  of  whieh 
he  has  been  thus  defrauded/'  Among  other  illnstrationf  tho 
author,  on  the  same  page,  gives  the  following:  ^  And  in  an* 
other  case,  where  the  wife  of  a  copyholder  prevented  her  boo* 
band  from  vesting  the  copyhold  in  his  son  after  his  death,  by 
promising,  herself,  to  make  it  over  to  him  if  he  appointed  hit 
his  successor  instead  of  the  son,  she  was  decreed  to  be  a  tma* 
tee  for  the  son,  notwithstanding  the  statute  of  firauds,  on  the 
ground  of  fraud."  It  would  seem  to  be  equally  within  tho 
principle  for  the  person,  by  means  of  his  promises,  to  indooe 
a  party  not  to  let  real  estate  descend  as  it  would  otherwise 
have  been  left  by  him  to  descend,  for  the  injury,  in  the  case 
mentioned,  to  the  legatee  or  grantee,  cannot  be  different  or 
greater  than  is  the  injury  to  the  heir,  if  he  is,  by  like  meanS| 
deprived  of  what  would  otherwise  have  been  his  inheritanoe; 
and  the  rule  is  thus  stated  in  2  Pomeroy's  Equity  JurispriH 
dence,  sec.  1055:  ^  A  second  well  settled  and  even  oommon 
form  of  trusts  ex  maleficio  occurs  whenever  a  person  aoquiree 
the  legal  title  to  land  or  other  property  by  means  of  an  inten- 
tionally false  and  fraudulent  verbal  promise  to  hold  the  same 
for  a  certain  specified  purpose,  as,  for  example,  a  promise  to 
convey  the  land  to  a  designated  individual,  or  to  reconvey  it 
to  the  grantor  and  the  like,  and  having  thus  fraudulently  ob- 
tained the  title,  he  retains,  uses,  and  claims  the  property  as 
absolutely  his  own,  so  the  whole  transaction  by  means  of  which 
the  ownership  is  obtained  is  in  fact  a  scheme  of  actual  deceit'* 
8ee,  to  like  effect,  1  White  and  Tudor's  Leading  Cases  in 
Equity,  4th  Am.  ed.,  pt  1,  p.  852,  and  cases  cited  in  note. 
The  editors  there  say  that  where  the  conveyance  is  gratuit- 
ous, —  where  one  obtains  a  gift  of  property  on  the  faith  of  a 
parol  assurance  that  he  will  dispose  of  it,  either  wholly  or  in 
part,  in  a  particular  way, — equity  will  enforce  performance  of 
the  agreement. 

It  was  not  indispensable  here  to  prove  that  the  husband^ 
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when  he  liad  the  wife's  title  put  in  hie  name,  told  anybody 
thai  he  did  not  intend  to  keep  bis  promise.  That  may  be  in- 
ferred from  the  circamstance  that  he  did  not  oomply  with  his 
promise,  although  there  was  nothing  intervening  to  prevent  it. 
His  is  presumed  to  have  intended  to  do^  when  he  obtained  the 
property,  what  he  finally  did  da 

In  onr  opinion  the  parol  evidence  was  admi88ible,-notwith« 
standing  the  plea  of  the  statate  of  frauds,  and  it  established 
a  trust  ex  mal^ficio  in  Philip  Larmon:  WiUiam$  r.  Vreetand^ 
29  N.  J.  Bq.  417;  BrUon  v.  Briiof^  75  OaL  625;  7  Am.  8t 
Rep.  189;  Wood  r.  Rabe,  96  N.  Y.  426;  48  Am.  Rep.  640. 
Those  claiming  as  his  heirs  suooeed  him  as  such  trustee: 
Perry  on  Trusts,  see.  171. 

The  decree  is  reversed  and  the  oause  Is  remanded  to  the  cir- 
cuit court  of  Cook  County,  with  direction  to  that  court  to  enter 
a  deeree  in  conformity  with  the  prayer  of  the  bilL 

Decree  reversed*  

IkosTS*  — Statotb  ev  Vsavus  does  ael  apply  to  traate  thai  arlaa  by 
iBflioatioii  or  eonstraotion  of  Uwt  Maddox  t.  Rowe^  28  Go,  4S1;  SS  Am. 
Dao.  686;  (hbormr,  MmUcoU,  S  CU.  149;  66  Am.  Deo.  498;  Mutual  Fire  Ihb. 
Ck  V.  J>eaU,  IS  Hd.  86;  79  Am.  Doo.  673;  Briaon  t.  BHaon,  76  CdL  629;  7 
8k.  Bopw  189;  Sobg  v.  C<Mout,  136  IlL  800;  fToyf  t.  Olotter,  88  CaL 


Tamn  n  IfAUBiiaio.  —That  raoh  troafei  arlao  whoneror  a  penon  ao* 
tho  losal  tiUo  to  property  by  falae  and  frandnleiit  promiioi  to  hold  it 
OTtein  apeoified  parpoeo:  See  Sweei  v.  Jaeodt$t  6  Faige,  866;  81  Am. 
862;  Qnmea  t.  FuU(m€,  16  Mo.  643;  67  Am.  Deo.  247;  GUpcOrkk  v. 
flMlem  81  lU  137;  10  Am.  St.  Rep.  245;  NordftoU  r.  NordhoU,  87  OaL 
S61|  22  Am.  8t  Rep.  268;  Boffadale  t.  Sajfadale,  68  Miso.  92;  24  Am.  St. 
Bopw  266;  Srimm  r.  Brimm,  76  OaL  625;  7  Am.  St.  Rep.  189;  Carter  r.  Oib» 
mm,  29  Nob.  824;  86  Am.  8t  Rep.  881;  CMer  t.  Babeoek,  81  Wis.  195;  29 
Ab.  Bk  Repw  882;  J7oy«  t.  Oloater,  88  OaL  560;  Alank  w.  Ciu&Mne,  91  OaL 
41;  Brwam  t.  Doane^  86  Oa.  82.  Thua  where  a  party  by  rolantarily  aasam- 
li§  a  oonSdontial  relation,  aa  that  of  a  ftruetee,  to  laTO  the  homeateod  of 
aaotiMTy  and  by  meana  of  oonfidenoe  thns  inspired,  obtains  the  title  thereto 
■■d  refoaeo  to  perform  hie  promiaei^  the  law  will  raise  a  oonstmctiTe  trnst^ 
wbioh  a  ooort  of  equity  will  enforoe^  and  the  statute  of  frauds  will  have  no 
application:  Orutm  t.  Rkhofdmmt  128  DL  178.  See  further  the  note  to 
Tk9mp»(M  V.  WhiU^  I  Am.  Deo.  258.  But  a  mere  verbal  promise  by  the 
gvantoo  ia  a  deed  for  land,  abeolute  on  ita  faoe,  that  he  will  hold  for  tho 
wo  of  the  grantor  and  will  reoonvey  on  request  or  on  a  specifiod  oontin- 
fmieyt  ia  void  under  the  statute^  and  the  subsequent  repudiation  of  such 
Itomiao  by  the  grantee  ia  not  such  a  fraud  as  authoriaes  e  court  of  equity  to 
gvaat  relief  Vj  onforoing  the  trusty  in  tho  absence  of  fraud,  imposition,  or 
aS  tba  time  the  deed  was  oxecutedi  Broeh  v.  Brodfc;  90  Ala.  86. 
Bmrr.  (yDmmeU,  76 OaL  469;  9  Am.  St.  Rep.  242;  ChampUn  v. 
186  SL  168|  29  Am.  St.  Rep.  823.  and  note^  327,  328. 
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Enoampmbnt  Go. 

[140  UUIIOII*  MS.) 

Fraud  aho  OiRouMTSNTioir  in  Pboouuno  thb  Bxccimoir  aw  am  Iifanm- 
MBNT  OANNOT  BB  Bbtablishbd  bj  ■howing  iailur*  of  or  fnad  in  ili 
considdration,  where  there  is  no  pretence  thai  any  triokt  dtvioe^  or  irtU 
fioe  was  resorted  to  to  proenra  anoh  exeoatioii,  nor  that  the  par^  agn- 
ing  it  did  not  know  or  understand  what  he  was  doing, 

Practicb.  —If  thr  Grnrral  Issur  n  Plradri^  and  a  stipnlalioa  mlorad 
into  and  an  order  of  the  court  theroon  made  to  tho  cffeot  thai  the  da> 
fendant  shall  have  the  right  to  prove  any  matter  whioh  would  bo  adml^ 
sihle  if  specially  pleaded,  the  defendant  cannot  be  prejndioed  by 
sustaining  of  a  demnrrer  to  a  special  plea  interposed  by  bim. 

Practiob.  —  Varunor  bxtwirn  a  Plbadino  arb  ah  Ihstrumrbt  Ol 
IN  EviDRNCR  thereunder  cannot  be  nrged  for  the  first  timo  on  appoaL 

Corporations.  — A  Subsoription  or  Monrtb  to  br  Paid  to  a  OotLtom^ 
TioN  NOT  TET  EziSTiNO  is  enforceable  by  it  after  it  oomes  into  exist- 
once.  Such  a  subscription  is  in  the  nature  of  a  oontinuing  offer,  whibb 
ripens  into  a  binding  obligation  when  the  oorporatioii,  being  fully  orgaa* 
iied,  accepts  such  offer. 

Corporations.  -— Notior  or  thi  Aocrptanor  bt  a  Corporation  or  a  Svb- 
SORIPTION  lOR  m  Bbnrfit,  made  before  it  was  organissd,  is  not  neces- 
sary. Such  acceptance  may  be  inferred  from  the  conduct  of  the  eorpo- 
ration  in  retaining  the  subscription  paper  in  its  possession  and  ezpendinn 
large  sums  of  money  on  the  faith  of  it. 

Corporations — Subscription  Paprr— Dollar  Mark,  Absrnor  of.— Whta 
it  appears  from  a  subscription  paper  that  the  subscribers  agree  to  pay 
certain  sums  of  money,  and  the  amount  which  each  is  to  pay  is  expressed 
in  figures,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  ooa- 
trary,  that  they  represent  dollars. 

Corporation  to  Conduct  Hotrl  Business,  Powers  of.  —  A  oorporatios 
incorporated  to  conduct  a  general  hotel  business,  has  power  to  subscribo 
a  sum  of  money  to  be  used  by  another  corporation  about  to  be  formed 
for  the  purpose  of  carrying  on  an  international  military  encampment  ia 
the  city  in  which  tho  subscribing  corporation  conducts  its  business. 

Corporation,  Powers  of.  —  A  Corporation  Oboanizrd  to  Carry  oh  a 
Hotel  Business  has,  as  incident  to  its  powers,  the  power  to  adopt  and 
promote  all  reasonable  expedients  directly  calcnlated  to  increaso  tho 
number  of  its  patrons,  such  as  advertising,  employing  agents  to  solioit 
jpatronage,  running  omnibuses  and  other  vehicles  to  convey  guests  to 
and  from  the  hotel,  and  other  similar  expedients. 

SuBSCRiFTioR,  CoNsi DERATION  FOR.  —  When  mouey  is  expended,  labor  be- 
stowed, and  materials  furnished  on  the  faith  of  a  subscription  papar^ 
a  consideration  sufficient  to  sustain  it  exists,  and  it  becomes  irrevo- 
cable. 

Pleading  ^  Dentino  the  Bxecction  of  ah  Instrument  bt  a  Corpora- 
tion. —  If  an  instrument  sued  upon  purports  to  be  signed  by  a  oorpo> 
ratioa  by  its  president,  his  authority  to  execute  it  cannot  be  put  is 
issue  under  the  statute  of  Illinois  except  by  a  plea»  Torified  1^  an  affi- 
davit denying  the  execution  of  such  instrument. 
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flvriCKimoir  to  a  Corposatxon  About  to  bb  Formbd.  — Kotioo  to  a  rab- 
■eriber  of  a  miiii  of  money  to  be  paid  to  a  corporation  to  be  formed,  that 
his  fobscription  has  been  accepted  by  it»  it  not  necesaary  if  ik  baa  in 
fact  accepted  and  acted  upon  each  rabcoription. 

8.  K.  Dow  and  Josiah  Bumhamj  for  the  appellant. 
Cratty  Brother^  for  the  appellee. 

Batley,  J.  This  was  an  action  of  asmimpriiy  brought  by 
the  International  Military  Encampment  Company,  for  the 
use  of  Robert  E.  Jenkins,  receiver,  against  the  Bichelien 
Hotel  Company,  upon  the  following  contract:  — 

**  Whereas,  in  pursuance  of  the  wishes  of  a  large  number 
of  the  prominent  citizens  of  Chicago,  an  association,  of  which 
ex-Governor  John  L.  Beveridge  is  president,  has  been  formed 
for  the  purpose  of  inaugurating  and  carrying  out  an  interna* 
tional  military  encampment,  on  a  large  scale,  in  or  near 
Chicago,  in  September  or  October,  1887,  which  is  the  semi- 
centennial year  of  the  city;  and 

^  Whereas,  the  successful  carrying  out  of  the  said  encamp- 
ment and  celebration  is  expected  to  be  of  great  benefit  to  the 
city  and  its  business,  and  can  only  be  properly  and  creditably 
accomplished  by  the  expenditure  of  large  sums  of  money; 

'*  Now,  therefore,  we,  the  undersigned,  do  hereby  subscribe 
the  sums  set  opposite  our  respective  names,  and  agree  to  pay 
the  same  to  the  treasurer  of  the  '  International  Military  En- 
campment Company  of  Chicago,  Illinois,'  upon  the  call  of  the 
directors  of  the  said  company,  the  sum  so  subscribed  and 
paid  to  be  used  at  the  discretion  of  the  said  directors  in  car- 
rying out  the  said  encampment  and  celebration,  and  in  the 
event  of  the  amount  of  money  so  subscribed  being  deemed  by 
the  directors  to  be  insufficient  for  carrying  out  said  encamp- 
ment in  all  its  details,  the  subscriptions  hereto  made  shail 
not  be  binding  upon  the  subscribers: — 

MAlin.  AMOUim. 

Palmer  House  (two  thousand)  •••••••••  2,000 

1  he  Richelieu  Hotel  Co.,  H.  V.  Bemis,  president  •    •    •  1,000 

IfcCoy's  Hotel,  William  McCoy 600 

1  «land  Hotel,  Warren  F.  Leland 1,000 

Briggs  House,  Frank  Murran •    .  8,000 

Commercial  Hotel,  C.  W.  Dabb  ft  Ca 500 

Drake,  Parker  &  Co. 1,500 

IL  M.  Kinsley ,    .    .    •    .     500 

Thompson's  Restaurant,  A.  Cumminga fiOO 
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Willonghby,  Hill  &  Ca NO 

Charles  Eerii 800 

ELH.  Kohlsaat 600 

Rector's  Oyster  House •••  ISO 

Wm.  Werner  &  Co 200 

E.  B.  Smith SOO 

Lansing  and  Sickler ••••^  200 

Race  Brothers      ••••• •••  160 

A.  Booth  and  Son 100 

Sturckow  and  Kadish  (Vienna  Bakery)      •    •    •    •    •  100 

A.  B.  Young,  Anna  House •    •    •    •    •  60 

E.  A.  Bachelder,  Southern  Hotel    ••••••••  200 

J.  W.  Board  man  &  Co^  Hotel  Woodruff 200 

Albaugh  House,  Albaugh  and  Carr    •••••••  160 

Hotel  Brevoort,  Field  and  Hubbard 200 

J.  M.  Haelett  &  Co.,  Doming  Hotel 100 

C.  Pirrung,  Massasoit  Hotel      ••• 100 

Baggio  Brothers,  St  Charles  Hotel    •••••••  100 

E.  Philbrick  and  Son,  Clarendon  House      .    •    •    •    •  100 

RestauranU* 

m 

Batchelder's  Restaurant ••••••  160 

Oault  House,  Roders  and  Welch    ••••••••  200 

City  Hotel,  W.  F.  Orcutt 100 

Columbus  Hotel,  S.  S.  Buckley •    •  100 

Washington  Hotel,  M.  J.  Henderson  (if  there)     •    •    •  100 

Farwell  House,  E.  S.  Finney ,  100 

Hotel  Royal,  R.  B.  Gallup .  100 

Mrs.  M.  J.  Spiking  (pay  in  September)  ••••••  100 

D.  A.  Darley 100 

Thos.  A.  Dean  (conditionally  on  being  in  business)  •    •  100 

Thos.  S.  Brown,  pay  in  July  and  August     •    •    •    •    •  100 

N.  D.  Laughlin,  Laughlin's  European  Hotel    •    •    •    •  100 

Garden  City,  George  E.  Macshane      •••••••  100 

Brock  way  and  Milan •••••  160 

J.  D.  Fanning,  Revere  House •    •  100 

W.  J.  Kuhns  and  Son 100 

The  declaration  consists  of  three  special  ooonts.  In  the 
first  count  said  subscription  paper  or  contract  is  set  out  in 
hmc  verha^  except  that  all  the  signatures  and  amounts  sub- 
scribed, other  than  those  of  the  defendant,  are  omitted.    In 

the  second  count  said  instrument  is  set  out  as  being,  in  legal 
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effecty  a  contract  by  the  defendant  to  pay  the  plaintiff  the 
sum  of  one  thousand  dollars,  upon  the  terms  and  conditions, 
and  upon  the  consideration  therein  stated.  The  third  count 
sets  out  the  hody  of  said  instrument  in  hmc  v€rba^  and  avers 
that  it  was  signed  by  the  defendanti  by  the  name  and  style  of 
'*The  Richelieu  Hotel  Company,  EL  V.  Bemis,  President^ 
$1000,"  no  referenoe  being  made  to  the  subscriptions  of  the 
other  subscribers.  Bach  of  the  counts  avers  an  acceptance  of 
said  subscription  by  the  plaintiff,  the  performance  on  its  part 
^  the  conditions  therein  prescribed,  and  a  proper  call  by  it 
upon  the  defendant  for  the  amount  of  said  subscription. 

The  defendant  appeared  and  pleaded  n/on  auwmpriJt.  After- 
ward, by  leave  of  the  court,  an  additional  plea  was  filed,  pur- 
porting to  be  a  plea  of  fraud  and  circumvention  in  procuring 
the  execution  by  the  defendant  of  said  subscription.  The 
fraud  and  circumvention  alleged  consisted,  in  substance,  of 
divers  representations  and  promises  by  the  plaintiff  to  tho 
defendant  as  to  the  nature  and  extent  of  the  proposed  inter- 
national military  encampment,  and  the  number  of  officers, 
troops,  musicians,  etc,  who  would  thus  be  brought  together, 
and  also  of  a  promise  by  the  plaintiff  that  the  defendant's 
hotel  should  be  and  become  the  headquarters  of  the  officers  of 
the  United  States,  of  the  several  states  and  of  foreign  govern- 
ments participating  in  said  encampment,  and  the  subsequent 
failure  (m  the  part  of  the  plaintiff  to  keep  its  said  promises 
by  holding  a  military  encampment  such  as  it  had  represented, 
or  by  causing  the  Richelieu  Hotel  to  become  the  headquarters 
of  the  officers  commanding  the  troops  at  said  encampment 
To  said  plea,  a  special  demurrer  setting  up,  among  other 
things,  that  the  matters  stated  in  said  plea  did  not  amount 
to  fraud  and  circumvention,  was  sustained. 

The  defendant,  by  leave  of  the  court,  then  filed  a  further 
plea,  setting  up  a  total  fidlure  of  the  consideration  of  said  sub- 
soriptico.  To  that  plea  a  demurrer  was  interposed,  and  while 
said  domomr  was  pending,  by  agreement  of  the  parties  made 
in  open  court,  an  order  was  entered  in  the  cause  that  all  evi- 
dence might  be  introduced,  under  the  general  issue,  which 
might  be  well  pleaded.  The  demurrer  to  said  additional  plea 
was  thereupon  sustained,  the  court,  at  the  same  time  and  as 
a  part  of  the  same  order,  repeating  the  order  already  entered 
by  agreement,  as  to  the  admission  of  evidence  under  the 
fsneral  issuo. 

Upon  the  issues  thus  formed,  a  trial  was  had  before  the 
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court  and  a  jury,  resulting  in  a  verdict  finding  the  isaues  for 
the  plaintiff  and  aasessing  its  damages  at  nine  hundred  dol- 
lars, and  the  court,  after  denying  the  defendant's  motion  for  a 
new  trial,  entered  judgment  on  the  verdict  On  appeal  by  th« 
defendant  to  the  appellate  court,  said  judgment  was  affirmed, 
and  the  present  appeal  is  from  said  judgment  of  affirmance, 
the  appellate  court  having  granted  a  certificate  that  the  case, 
although  involving  less  than  one  thousand  dollars,  involved 
questions  of  law  which,  on  account  of  principal  and  collateral 
interests,  should  be  passed  upon  by  this  court 

It  is  insisted  that  the  trial  court  erred  in  sustaining  demur- 
rers to  said  pleas.  We  think  it  clear  that  the  first  additional 
plea  was  insufficient  It  attempted  to  set  up  as  a  defenae 
fraud  and  circumvention  in  procuring  the  execution  by  the 
defendant  of  the  instrument  sued  on,  but  the  fraud  set  up  re- 
lates solely  to  the  consideration  of  said  instrument,  and  not 
to  procuring  its  execution.  There  is  no  pretense  that  any 
trick,  device,  or  artifice  was  resorted  to  by  the  plaintiff  to  pro- 
cure the  defendant's  signature  to  said  instrument,  or  that  the 
defendant,  at  the  time  it  was  signed,  did  not  know  precisely 
what  it  was  doing,  and  did  not  sign  the  instrument  knowingly 
and  understandingly,  and  with  the  intention  of  executing  pre- 
cisely the  instrument  it  did  execute.  The  rule  is  well  settled 
that  this  defense  can  be  sustained  only  by  evidence  of  fraud 
or  covin  in  relation  to  the  execution  of  the  instrument,  and 
not  by  evidence  of  fraud  in  relation  to  the  consideration  on 
which  it  is  based:  Woods  v.  Hynes^  1  Scam.  103;  Mulford  t. 
Shepard,  1  Scam.  688;  83  Am.  Dec.  482;  Adamir.  Wooldridge^ 
8  Scam.  255;  Latham  v.  Smith,  45  111.  25;  Shipley  v.  CarroU^ 
45  111.  285;  Depuy  v.  Schuyler,  45  111.  806;  Clarke  v.  Johnson, 
54  111.  296;  EllioH  v.  Levings,  64  111.  218;  Eaeter  v.  Minard, 
26  IlL  494;  Hendrix  v.  The  People,  9  111.  App.  42. 

Whether  the  decision  of  the  court  sustaining  the  demurrer 
to  the  second  additional  plea  was  erroneous  or  not,  it  seema 
clear  that  the  defendant  was  in  no  way  prejudiced  by  it  If 
it  be  conceded  that  a  defendant  to  a  suit  on  a  non*negotiable 
instrument,  in  order  to  avail  himself  of  the  defense  of  a  total 
failure  of  consideration,  must  specially  plead  it,  the  order  of 
court  entered  by  agreement  of  the  parties,  giving  the  defend- 
ant a  right  to  prove  any  matter  which  would  be  available  if 
specially  pleaded,  under  the  general  issue,  placed  the  defend* 
ant  in  quite  as  advantageous  a  position  as  it  would  have  been 
in  if  its  plea  of  failure  of  consideration  had  been  sustained. 
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The  order  of  court  entered  by  agreement  of  the  partiea  was  at 
least  as  efTectual  for  the  purpose  for  which  it  was  entered,  aa 
a  mere  atipulation  of  the  parties  to  the  same  effect  would 
have  been.  In  Carpenter  ▼.  Firet  Nat.  Bank^  119  111.  352,  we 
held  that  where  the  parties  had  stipulated  that  defenses 
which  could  properly  be  set  up  by  special  plea  might  be  in* 
troduced  under  the  general  issue,  the  case  stood  in  the  same 
condition  as  though  the  general  issue,  and  special  pleas  prop* 
eriy  presenting  such  defenses,  had  been  pleaded.  The  defend* 
ant  was  thus  accorded  an  opportunity  of  availing  Itself  of  the 
defense  attempted  to  be  set  up  by  its  plea,  just  as  fully  and 
effectually  as  it  could  have  done  if  the  demurrer  had  been 
overruledL 

The  next  point  made  is,  that  the  subscription  oontraot 
should  have  been  excluded  on  account  of  a  material  variance 
between  said  instrument  and  the  instrument  set  out  in  the 
declaration.  The  variance  now  pointed  out  is  this:  The  dec- 
laration describes  said  instrument  as  an  agreement  by  which 
the  defendant  undertook  and  promised  to  pay  the  plaintiffi 
for  the  consideration  therein  named,  the  sum  of  one  thousand 
dollars,  setting  out  the  contract  of  subscription  with  the  de- 
fendant's signature  and  subscription  only  appended  thereto, 
while  the  instrument  offered  in  evidence  bears  the  signatures 
and  subscriptions  of  a  large  number  of  other  parties  besides 
the  defendant,  and  said  instrument,  so  far  as  the  defendant's 
subscription  is  concerned,  contains  no  sign  or  dollar  mark 
indicating  that  said  subscription  was  for  the  sum  of  money 
alleged  or  for  any  sum  of  money. 

Without  pausing  to  determine  whether  what  is  now  thus 
pointed  out  constituted  a  material  variance,  it  is  sufficient  to 
say,  that  at  the  time  the  subscription  paper  was  offered  and 
admitted  in  evidence,  it  was  not  objected  to  on  the  ground  of 
variance,  nor  was  any  variance  between  it  and  the  declaration 
pointed  out  or  even  suggested.  Its  admission  in  evidence  was 
objected  to  on  several  other  specific  grounds,  but  this  objec- 
tion was  not  made.  Under  our  present  practice,  if  a  party 
wishes  to  insist  upon  a  variance  between  the  allegation  and 
proo^  he  must  point  out  the  variance  specifically,  if  for  no 
other  purpose,  for  that  of  enabling  the  opposite  party  to  so 
amend  his  pleading  as  to  make  it  conform  to  the  evidence 
offered,  and  thus  avoid  defeat  upon  a  point  in  no  way  involv* 
ing  the  merits  of  the  controversy:  Lake  Shore  etc.  Ry  Co. 
V.  Ward,  135  IlL  511;  SL  Clair  Ben.  Soe.  v.  Fieteam,  97  DL 
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474    It  is  manifestly  too  late  to  raise  a  question  of  variaMt 
for  tlie  first  time  on  appeal. 

The  next  oontention  is,  that  the  plaintiff  was  no  party  tt 
said  contract  of  snbscriptioni  and  that  no  snit  thereon  in  Its 
name  can  be  maintained.  Although  said  contract  is  without 
date,  the  eyidenoe  tends  to  show  that  it  was  executed  by  th« 
defendant  some  time  in  March,  1887|  and  it  was  admitted  at 
the  trial  that  the  plaintiff  did  not  become  fblly  incorporated 
until  April  26,  1887.  It  is  insisted,  therefore,  that  at  th« 
time  the  subscription  was  made,  the  International  Military 
Encampment  Company  was  a  mere  voluntary  associatioOi 
and  that  the  right  of  action,  if  any  exists,  is  in  that  assooia^ 
tion,  or  its  treasurer,  and  not  in  the  corporation  afterwards 
organised  under  the  same  name. 

In  support  of  this  contention  appellant  fbrtber  insists  that 
at  the  time  the  subscription  was  made,  there  was  no  intention 
on  the  part  of  the  promoters  of  said  military  encampment  to 
form  a  corporation,  and  that  their  organisation  as  a  corpora- 
tion  was  an  afterthought,  and  there  is  some  eridenoe  lending 
countenance  to  that  theory.  On  the  other  hand,  there  seems 
to  us  to  be  evidence,  to  be  derived  in  part  from  the  phrase* 
ology  of  the  subscription  contract,  but  mainly  from  the  tnu^ 
rounding  circumstances,  tending  to  show  that  it  must  hare 
been  the  original  intention  of  the  promoters  of  said  enterprist 
to  carry  it  on  by  means  of  a  corporation  to  be  organised  as 
soon  as  the  requisite  subscriptions  should  be  obtained,  under 
the  name  adopted  in  the  subscription  contract.  It  thns  ap» 
pears  that  the  question  here  suggested  was  a  mere  question  of 
fact,  which,  by  the  judgment  of  the  appellate  court,  is  coneliH 
sively  settled  adversely  to  the  appellant,  and  for  all  the  pur- 
poses of  this  appeal  it  must  be  assumed  that  the  formation  of 
a  corporation  under  the  name  adopted  was  contemplated  bom 
the  first 

The  case  then,  as  presented  here,  is  one  of  a  subscription^ 
not  to  an  existing,  but  to  a  oontemplated  corporation,  and 
the  question  is,  whether  such  subscription  is  enforoeable  by 
the  corporation  after  it  comes  into  being.  Questions  of  thUi 
character  most  frequently  arise  in  case  of  preliminary  sub- 
scriptions to  the  capital  stock  of  corporations  not  yet  organ- 
ised,  and  it  is  held  that  such  subscriptions  are  in  the  nature 
of  continuing  offers  to  take  stock  upon  the  organisation  of  Am 
oorporation,  and  they  ripen  into  binding  contracts  when  the 
corporation,  after  becoming  a  corporate  body,  accepts  the  oflSBrt 
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Crm  T.  PinekneyviOe  MiU  Co.,  17  111.  54;  Toniea  eU.  R.  B. 
<7o.  Y.  McNedy^  21  HL  71;  2  Beach  on  Corporatious,  aeo.  612^ 
-and  nameroQa  dedsiooa  died  in  note. 

The  Bame  i^nciple  is  held  to  be  applicable  to  other  prelim* 
tnary  contracts.  Thus  in  JohnsUmy.  Ewing  FemaU  UnivenUjf^ 
•85  IlL  518,  it  was  held  that  a  subscription  for  the  building  of 
a  university,  made  prior  to  its  incorporation,  but  in  content* 
plation  thereof,  was  legal  and  binding  upon  the  party  making 
it.  So  in  SneU  v.  Tru9tu$  of  M.  E.  Church,  58  DL  290,  it  was 
held  to  be  no  defense  to  a  suit  to  enforce  a  subscription  to  aid 
in  building  a  church,  that  at  the  time  of  the  subscription  tlie 
society  was  not  incorporated. 

But  it  is  said  that  the  evidence  fails  to  show  an  acceptanoe 
4it  the  subscription  by  the  plaintiff  after  its  incorporation. 
Whether  such  acceptance  took  place  or  not  is  a  mere  question 
of  fact  which  is  not  open  for  consideration  here.  It  may  be 
said,  however,  that  no  formal  acceptance  was  necessary,  an 
acceptanoe  being  inferable  from  the  conduct  of  the  plaintiff 
in  retaining  the  subscription  in  its  possession  and  expending 
large  sums  of  money  on  the  faith  of  it,  and  these  facts  the 
evidence  tends  to  prove. 

But  it  is  claimed  that  before  any  valid  acceptance  took 
|dace  the  defendant  recalled  its  offer,  and  thus  put  an  end  to 
its  liability.  Whether  such  withdrawal  took  place,  and  whether 
it  occnrred  before  the  plaintiff  had  accepted  the  subscription, 
are  of  course  questions  of  fact  not  reviewable  here.  The  evi* 
dence  tends  to  show.that  on  the  thirteenth  day  of  September, 
1887,  and  nearly  five  months  after  the  plaintiff's  incorpora- 
tion, Bemis,  the  defendant's  president,  met  one  of  the  plain- 
tiff's ol&eerSj  and  notified  him  that  the  defendant  withdrew 
from  its  subscription,  at  the  same  time  producing  and  deliv- 
ering to  said  officer  his,  Bemis*s,  check  for  one  hundred  dol* 
lars,  and  telling  him  ^hat  that  was  all  the  defendant  could 
do;  but  the  evidence  also  tends  to  show  that  long  before  this 
attempted  revocation,  the  plaintiff,  on  the  faith  of  this  and 
other  subscriptions,  had  expended  considerable,  if  not  large, 
sums  ot  money,  and  had  incurred  divers  liabilities  in  at- 
tempting to  secure  the  attendance  at  the  proposed  military 
encampment  of  bodies  of  foreign  troops,  and  in  making  other 
preparations  for  said  encampment.  The  judgment  of  the 
appellate  court  has  settled  the  fact  that  the  plaintiff's  accept- 
ance of  the  subscription  was  prior  to  the  defendant's  attempted 
AH.  aa  bbp^  Vob  xxxm. -IS 
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withdrawal,  bo  aa  to  preclude  all  inTestigatioQ  of  that  qnes* 
Hon  here. 

It  is  also  contended  that  said  subscription  contract  is  void 
for  uncertainty,  there  being  no  dollar  mark  or  other  character 
showing  what  was  meant  by  the  figures  "  1000/'  and  therefore 
that  it  is  wholly  uncertain  what  subscription  was  intended. 
This  contention  we  think  cannot  be  sustained.  It  is  clear 
from  the  terms  of  the  instrument  that  the  subscription  was 
payable  in  money,  and  that  money  was  intended  to  be  sub- 
scribed, and  nothing  else.  The  terms  of  the  subscription, 
after  reciting  that  the  proposed  enterprise  could  be  creditably 
accomplished  only  ''by  the  expenditure  of  large  sums  of 
money,"  are,  *'  We,  the  undersigned,  do  hereby  subscribe  the 
sums  set  opposite  our  respective  nam^,  and  agree  to  pay  the 
same,  •  •  .  •  the  sums  so  subscribed  and  paid  to  be  used  bj 
said  directors,  .  •  •  .  and  in  the  event  the  amount  of  monej 
so  subscribed  shall  be  deemed  by  the  directors  to  be  insuffi- 
cient,'* etc.  The  subscription  being  in  money,  of  which  one 
dollar  is  the  unit,  the  number  expressed  in  figures  must  be 
taken,  prima  facUj  to  be  the  number  of  such  units  subscribed. 
The  subscription  of  1000  in  money  must,  prima  facie^  be  taken 
to  be  a  subscription  of  $1000.  This  view  seems  to  have  been 
adopted  in  Hunt  v.  Smith,  9  Kan.  140,  in  which  the  court  says: 
^*  Whenever  figures  are  used  intending  to  represent  moneyi 
Buch  figures  must  of  course  be  understood  to  represent  dcd* 
lars,  unless  a  different  intention  is  clearly  expressed." 

A  number  of  decisions  in  this  state  are  referred  to  as  hold- 
ing a  contrary  doctrine,  but  those  are  all  cases  of  judgments, 
and  most  of  them  are  cases  of  judgments  for  the  sale  of  landa 
for  taxes,  and  it  was  there  held  that  a  judgment  expressing  a 
sum  in  figures,  without  any  dollar  mark  or  other  equivalent 
word  or  character  was  void,  upon  the  principle  that  all  judg- 
ments for  money  should  be  certain,  and  find  the  sum  for  which 
they  are  rendered,  and  that  failing  to  do  so,  they  are  fatally 
defective.  The  amount  for  which  a  judgment  is  rendered 
should  be  precisely  fixed  and  determined,  and  should  not  be 
left  to  construction;  but  this  rule  manifestly  does  not  apply 
to  contracts.  Their  construction,  for  the  purpose  of  arriving 
at  the  intention  of  the  contracting  parties,  is  always  admia- 
Bible,  and  in  applying  the  rules  of  construction,  everything 
within  ^  the  four  corners  "  of  the  instrument  may  be  consid* 
ered.  If  from  the  whole  instrument  the  intention  of  the 
parties  can  be  discovered,  that  intention  will  be  supported^ 
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however  imperfeoUy  it  may  be  expressed  in  portions  of  Hm 
eoD  tract. 

It  18  next  urged  that  said  subscription  by  the  defendant  is 
mltra  vires.  It  may  be  inferred  from  the  name  of  the  defend* 
ant  corporation  that  it  was  organized  for  the  purpose  of  main* 
taining  and  operating  a  hotel.  It  also  appears  from  those 
portions  of  the  defendant's  certificate  of  incorporation  read  in 
evidence  that  the  object  for  which  it  was  incorporated  was  *'  to 
eondact  a  general  hotel  business." 

In  our  opinion  a  subscription  for  the  purpose  for  which  the 
one  in  question  was  made  was  not  beyond  the  corporate  powers 
as  thus  shown.  The  establishment  and  holding  in  or  near 
the  city  of  Chicago  of  an  international  military  encampment 
upon  the  plan  proposed  by  the  plaintiff  was  a  scheme  likely 
to  bring  to  the  city  large  numbers  of  strangers  who,  while  in* 
the  city,  would  necessarily  require  hotel  accommodations,  and 
would  thus  largely  increase  the  patronage  of  the  various  hotels 
in  the  city,  the  defendant's  among  the  rest  Power  to  carry 
on  the  hotel  business  necessarily  carries  mth  it,  as  an  inci- 
dent, the  power  to  adopt  and  promote  all  reasonable  expedi- 
ents directly  calculated  to  increase  the  number  of  patrons  of 
the  hotel,  such  as  advertising,  employing  agents  to  solicit 
patronage,  running  omnibuses  and  other  vehicles  to  convey 
guests  to  and  from  the  hotel,  and  other  similar  expedients. 
Donations  of  money  to  enterprises  calculated  to  bring  to  the 
city  large  numbers  of  visitors  from  abroad  would  seem  to  fall 
within  the  same  reason. 

Perhaps  no  better  practical  confirmation  of  this  view  can 
be  found  than  that  furnished  by  this  subscription  paper,  by 
which  the  proprietors  of  most  of  the  leading  hotels  and  res* 
taurants  of  the  city  subscribed  large  sums  of  money  to  help 
secure  the  holding  of  the  proposed  encampment.  It  is  scarcely 
to  be  presumed  that  these  men  were  willing  to  give  their 
money  for  the  mere  purpose  of  having  a  military  encampment 
held.  Such  exhibition  of  itself  was  no  more  to  them  than  to 
other  members  of  the  community.  They  doubtless  subscribed 
upon  business  principles  and  from  a  business  standpoint,  and 
because  they  believed  that  by  doing  so  they  could  best  promote 
their  own  business  enterprises.  In  view  of  the  practical  judg- 
ments of  these  men  thus  expressed,  the  courts  will  hardly 
undertake  to  say  that  the  objects  of  the  subscription  were  so 
foreign  to  the  business  which  the  defendant  was  incorporated 
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to  oarry  on  M  to  call  for  an  application  of  the  doctrine  of 
vltra  vires. 

The  point  is  made  that  said  snbscription  was  without  con* 
•ideration  and  therefore  Toid.  A  consideration  may  conaiat 
of  a  benefit  to  the  promiaor  or  of  a  detriment  to  the  promisee. 
Whether  said  subscription  in  fact  resulted  in  a  benefit  to  the 
defendant  or  not,  it  worked  a  detriment  to  the  plaintiff  in 
that,  on  the  faith  of  it,  the  plaintiff  expended  money  in  the 
promotion  of  the  enterprise  for  which  it  was  made.  In  fTud- 
$on  y.  Green  Hill  Seminary^  113  HI.  618,  in  discussing  the  eon- 
eideration  of  a  subscription  to  a  seminary^  we  said:  ^Hia 
promise  to  pay  was  a  mere  offer  until  acted  upon;  but  when 
money  was  expended,  or  materials  furnished,  or  labor  bestowed 
on  the  faith  of  it,  it  became  irrevocable  and  binding  as  a  prom* 
ise  to  pay,  and  this,  although  at  the  time  the  writing  was  ex* 
ecuted,  the  corporation  was  only  in  contemplation.  The  real 
consideration  upon  which  the  plaintiff  is  entitled  to  recorer 
in  such  cases  is,  that  it  has  expended  money,  famished  mate* 
rials,  or  bestowed  labor,  upon  the  faith  of  the  promise  in 
writing,  and  not  any  special  benefit  derived  or  expected  to  be 
derived  by  the  promisor  from  the  corporation.'' 

Several  questions  are  raised  upon  the  rulings  of  the  court 
in  the  instructions  to  the  jury,  most  of  which,  however,  are 
eubstantially  disposed  of  by  what  we  have  already  said. 
Complaint  is  made  of  the  refusal  of  the  court  to  give  to  the 
jury  the  defendant's  second,  third,  fourth,  fifth,  sixth,  and 
eighth  instructions  and  in  modifying  its  seventh  instruction. 

The  second  instruction  was,  in  substance,  that  if  at  the 
time  the  subscription  was  signed,  the  plaintiff  had  not  been 
organized  as  a  corporation,  there  was  no  contract  relation  be- 
tween the  parties,  and  the  plaintiff  could  not  recover.  That 
this  is  not  the  law  sufSciently  appears  from  what  has  been  al« 
ready  said. 

The  third  instruction  was  to  the  effect  that,  if  at  the  time 
the  subscription  was  signed,  the  plaintiff  was  organised  and 
existing  as  a  corporation  for  profit,  under  the  laws  of  this 
etate,  then  the  subscription  was  without  consideration  and 
void.  We  are  unable  to  see  how  the  question  of  the  suffi« 
ciency  of  the  consideration  was  necessarily  dependent  upon 
the  fact,  if  it  was  a  fact,  that  the  plaintiff  was  incorporated 
for  the  purpose  of  holding  a  military  encampment  for  profit 
The  saffioiency  of  the  consideration  depended  upon  whether 
the  plaintiff  expended  money  or  incurred  liabilities  on  the 
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ftltti  of  the  Btibseription,  and  tbat  might  be  the  ease  just  the 
eaiBie,'  whether  the  plaintiff  was  organised  under  the  etatate 
te  peooniary  proflt,  or  not  for  peeuniary  profit. 

The  fourth  instruction  sought  to  raise  a  question  as  to  the 
authority  of  Bemis,  the  defendant's  president,  to  execute  the 
subscription  paper  in  its  behalf  so  as  to  bind  it.  As  no  plea- 
yerified  by  affidavit,  denying  the  execution  of  said  instru- 
ment by  the  defendant,  was  filed,  the  authority  of  Bemis  to 
rign  the  paper  was  not  in  issue.  Under  the  provisions  of  the 
thirty-third  section  of  the  practice  act,  no  defendant  is  per- 
mitted to  deny,  on  trial  the  execution  of  any  instrument  in 
writing,  upon  which  any  action  may  have  been  brought,  with- 
out having  filed  a  plea,  verified  by  affidavit,  denying  its  exe- 
cution. In  Dwight  v.  Newell^  15  Dl.  883,  this  section  was 
held  to  apply  to  an  instrument  signed  for  a  corporation  by 
parties  purporting  to  act  for  it,  and  the  rule  was  there  laid 
down,  that  unless  a  plea  verified  by  affidavit,  putting  in  issue 
the  authority  of  the  parties  signing  the  instrument  was  filed, 
its  execution  was  admitted. 

The  fifth  instruction  held  that  if  the  plaintiff  was  a  corpora* 
tion  organized  under  the  laws  of  this  state,  and  if  the  objects 
of  its  organization,  as  expressed  in  its  articles  of  incorporation, 
was  to  conduct  a  general  hotel  business,  and  that  only,  the 
contract  sued  on  was  ultra  vires  and  void.  The  unsoundness 
of  this  proposition  has  already  been  sufficiently  shown. 

The  sixth  instruction  held  that  the  subscription  in  question 
was  incomplete  in  law,  until  notice  to  the  defendant  of  its 
acceptance  by  the  plaintiff,  and  that  until  such  notice,  the 
defendant  had  a  right,  at  any  time,  to  withdraw  from  said 
sabscription,  and  that  if  it  gave  the  plaintiff  notice  of  its  in- 
tention to  withdraw  before  it  had  received  notice  of  the  plain- 
tiff's acceptance,  the  subscription  was  not  binding.  We  know 
of  uo  role  of  law  which  made  said  subscription  inchoate  and 
incomplete,  though  accepted  and  acted  upon  by  the  plaintiff 
after  its  organization,  until  notice  to  the  defendant  of  its  ao- 
oeptanoe  by  the  plaintiff,  and  counsel  has  referred  us  to  no 
authority  which  so  holds.  We  think  the  instruction  was 
properly  refused. 

The  eighth  instruction  was  as  follows:  ^The  jury  are  tar* 
iher  instructed  that  the  plaintiff  was  bound  to  make  out  its 
ease  by  a  preponderance  of  the  evidence  upon  every  material 
point,  and  the  jury  are  the  sole  judges  of  the  weight  and 
preponderance  of  the  evidence;  and  if  in  weighing  the  evi* 
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dence  the  jury  think  that  the  evidenoe  apon  any  point  neoat- 
■ary  to  a  recovery  by  the  plaintiff  is  evenly  balanoedi  or  pro* 
ponderatea  ever  so  slightly  in  favor  of  the  defendant^  they,  the 
jnry,  should  find  for  the  defendant 

This  instruction,  in  laying  down  the  role  that  the  harden 
was  on  the  plaintiff  to  make  oat  its  case  by  a  preponderance 
of  the  evidence,  announced  a  correct  proposition  of  law;  but 
its  application  of  that  rule  to  the  issues  before  the  jury  was 
such  as  was  likely  to  mislead  them.  The  case,  as  submitted 
to  the  jury,  did  not  consist  solely  of  issues  upon  the  declara* 
tion,  but  also  included  affirmative  issues  raised  by  the 
defendant,  such  as  that  raised  by  the  defense  of  accord  and 
satisfaction,  of  fraudulent  representations,  and  of  failure  of 
consideration,  and  as  to  those  issues  the  burden  of  proof  was 
oh  the  defendant;  but  the  instruction  held  that  if  on  any 
point  necessary  to  a  recovery  by  the  plaintiff  the  evidence 
preponderated  in  favor  of  the  defendant  or  was  equally  bal« 
anced,  the  verdict  must  be  for  the  defendanL  The  plaintiff 
could  recover  only  by  having  every  point  or  issue  found  in  its 
favor,  and  that  of  course  included  those  as  to  which  the  bur- 
den of  proof  was  on  the  defendant;  and  so  the  instruction 
seems  to  throw  the  burden  of  proof,  even  as  to  them,  on  the 
plaintiff. 

The  defendant's  seventh  instruction  was  given  by  the  court 
to  the  jury  as  follows,  the  modification  complained  of  oonsist- 
ing  of  the  insertion  of  the  words  ^'  then  and  there  ":  — 

'^  If  the  jury  believe  from  the  evidence  that  the  president  of 
the  defendant  corporation,  after  the  signing  of  the  contract  of 
subscription  offered  in  evidence,  and  before  notice  of  any  call 
for  the  payment  of  said  subscription,  notified  the  plaintiff  or 
its  agents  that  the  stockholders  of  the  defendant  corporation, 
or  some  of  them,  were  dissatisfied  with  said  contract,  and  that 
said  president  then  offered  the  plaintiff  the  sum  of  one  hun* 
dred  dollars  in  satisfaction  of  said  contract,  and  that  said 
plaintiff,  by  its  officers  or  agents,  then  and  there  accepted 
such  sum  of  money  in  satisfaction  of  said  contract,  then  there 
is  no  further  liability  on  said  contract,  and  the  jury  should 
find  for  defendant." 

We  are  unable  to  perceive  any  substantial  objection  to  said 
modification,  especially  as  there  is  no  evidence  of  any  accept- 
ance of  said  one  hundred  dollars  by  the  officers  or  agents  of 
the  plaintiff  in  satisfaction  of  said  contract,  outside  of  the  evi- 
dence of  what  occurred  at  the  time  the  one  hundred  doUait 
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wts  paid  by  Bemis  to  an  officer  of  the  plaintiff.  If  that 
■lonej  was  ever  accepted  by  the  plaintiff  in  satisfaction  of 
the  subscription,  such  acceptance,  so  far  as  the  evidenoo 
shows^  was  then  and  there,  to  wit,  at  the  time  the  money  was 
paid. 

The  defense  set  up,  based  upon  the  alleged  representations 
and  promises  made  to  the  defendant  by  the  agents  of  the 
plaintiff  at  the  time  the  subscription  was  made,  presents 
mere  questions  of  fact  in  relation  to  which  the  evidence  is 
conflicting,  and  which  are  not  reviewable  here.  So,  also,  of 
the  defense  of  accord  and  satisfaction  sought  to  be  made  out 
from  the  occurrences  at  the  time  the  one  hundred  dollars  was 
paid  was  held  by  the  appellate  court|  as  well  as  by  the  jury 
in  the  trial  court,  not  to  be  proved.  Whether  it  was  or  not 
is  a  question  of  fact  as  to  which  the  judgment  of  the  appellate 
court  is  final. 

After  carefully  considering  the  entire  record,  we  are  of  the 
opinion  that  it  is  free  from  substantial  error,  and  the  judg- 
ment of  the  appellate  court  will  therefore  be  affirmed. 

Judgment  affirmed.  

HMonABUi  Instkttibnts  —  Fraud  ab  a  DnrsNai.  — To  avoid  payment 
if  a  note  on  the  ground  of  fraud,  the  f rand  mnat  extend  to  the  whole  oon- 
iiderationt  Harlan  t.  Bead^  Z  Ohio  285;  17  Am.  Deo.  694.  Defendant 
nay  show  that  the  note  waa  given  to  plaintiff  in  oonaideration  that  ha 
would  anrrender  certain  accepted  drafta  in  plaintiff*8  favor,  and  that»  after 
leoeiving  the  note,  plaintiff  refuaed  to  deliver  up  the  drafta  nntil  partial 
payment  had  been  made  thereon,  aooeptancea  eraaed,  and  receipt  in  fnU  had 
been  given  to  acceptor:  Shepard  v.  Hatoley,  1  Conn.  367;  6  Am.  Dea  244| 
bot  where  »  rarety  waa  induced  to  renew  a  note  upon  the  repreaentation  of 
the  payee  that  the  oonaideration  of  the  original  note  waa  for  money  paid  to 
the  principal  maker  over  the  oounter  of  a  hank  by  the  payee,  when  in  fact 
Che  oonaideration  waa  for  money  paid  by  the  payee  for  ^e  benefit  of  the 
principal  maker  to  another  party  for  the  pnrohaae  price  of  an  intereat  in  a 
patent  right,  no  anch  fraud  or  deceit  ia  ahown  aa  to  bar  the  recovery  on  the 
note  by  tiio  payee  againat  the  anrptys  Acker  v.  Warden^  4tl  Kan.  61. 

OomrmtATioHa  ^  SaBsoaiFnoNS  Pbiob  to  thb  OROAinzATioN  of  a  Com-. 
roKATiov  inare  to  ita  benefit  after  it  ia  formed:  QrUwold  v.  TVi/ateet,  26  IlL 
41;  79  Am.  Deo.  861;  Sdhiboro'  Academy  v.  BobitiBon,  37  Pa.  8t  210;  78  Am. 
Oeo,  421.  Snch  anbacriptiona  are  in  the  nature  of  a  oontinuing  offer  to  tho 
prapoied  oorporation,  which,  npon  acceptance  by  it  after  ita  formation,  be* 
Mine  aa  to  each  anbacriber  a  oontract  between  him  and  tho  oorporationt 
Pembteoi  R.  R.  Ckk  r.  Dummer^  40  Me.  172;  68  Am.  Dea  664;  MnmeospoSB 
^  MachUm  On.  t.  Davie,  40  Minn.  110;  Vz  Am.  8t  Bep.  701;  and  aa  aotioA 
■ay  be  maintained  by  the  corporation  when  formed  to  recover  the  anbaorip* 
tea:  MarfevUle  BUehie  Lighi  el&  Oa.  t,  Johnean,  98  OaL  638;  87  Am.  St. 
Bep.  215;  AtM  Muek  HaU  Ok  t.  Carey,  116  Maaa.  471;  Bed  Wing  Hold  Ox 
«•  IViMlrkA,  26  Minn.  112;  Huf^  v.  An^eUun  Ufq.  Co.,  84  Md.  816;  /oMr- 
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wklOifiwa  FcAr  efc  Au\  t.  WaXker,  83  Mich.  886;  88  Mioh.  62;  Cwr^  AftI 
0%  T.  if irfffm,  93  Mioh.  318;  bat  iha  lUbUitj  of  a  tnbwribor  maj  bo  ^palU 
fied  by  a  rabseqaent  agreoment  between  him  and  tho  eorporation:  Jfimigi 
ofj^UH  InduitricU  3xpo$Ui<m  r,  Bimon^  43  Minn.  77.  A  sabe<»iptio«i  paper  bj 
which  ^e  labBoribers  "promise  to  pay  the  tmatee  of  the  hotel  to  be  bnilt 
At  St.  Joseph  the  same  let  opposite  onr  names,  to  be  taken  as  stook  at  twenty* 
fiv^  dollars  per  share,"  is  insoffident  in  and  of  itself  to  form  a  oontract;  and 
when  two  of  the  snbsoribers  afterwards  ref ased  to  sign  a  more  formal  paper, 
and  the  corporatioOf  having  been  organised,  built  the  hotel  with  fnll  knowU 
edge  of  the  ref  asal,  it  was  held  that  the  snbscriptlons  coald  not  bo  reooToredr 
PtanJ^B  Tavern  Co.  ▼.  Burkhard,  87  Mich.  182. 

NwoTiABLB  Instbfmsnts  —  Abssnob  ov  Dollab  Mabk.— An  ordor 
drawn  for  "37.89"  withont  any  "I"  is  notrotd,  as  being  nnintelligiblo^ 
but  the  oonrt  will  intend  that  the  figures  are  need  as  whole  nnmbors  and  da* 
cimala  to  express  the  national  onrrenoy  of  the  United  States:  Northrop  T. 
Sanborn,  22  Vt.  433;  54  Am.  Dec.  83.  A  note  beginning  "$409.68  oenti^*^ 
and  proceeding  with  a  promise  to  pay  "  four  hnndred  and  nine  68-100  iia 
earreuoy,**  omitting  the  word  "  dollars,"  will  be  oonstrned  as  a  promise  ta 
pay  snoh  amount  in  dollars  and  oents:  Pettif  t.  FUUhei^  31  Tex.  169;^98  Am. 
Deo.  624. 

Corporations,  Powkrs  ov.  —  A  corporation  has  a  right  to  oondnot  its  !•• 
gitimate  basiness  by  all  means  necessary  to  effect  its  object^  and,  within  its* 
prescribed  range,  can  do  whateyer  a  natural  person  oonld  do;    KSSngnworth 
Y.  Portland  Tru9t  Oo,^  18  Or.  351;  17  Am.  St.  Rep.  737;  Wrighl  ▼.  ffughet,  119- 
Ind.  324;  12  Am.  St  Rep.  412;  but  powers  not  expressly  granted  cannot  be- 
exerciBed  unless  they  are  necessary  to  carry  into  effect  those  specifically  oon* 
ferred:  Chicago  Oaa  etc  Co.  r.  People's  Oa$  etc  Co,,  121  111.  530;  2  Am.  St. 
Rep.  124;  PUteburg  etc  R"y  Co.  ▼.  Lyon,  123  Pa.  St.  140;  10  Am.  St.  Rep.  617. 
An  incidental  power  is  one  that  is  directly  and  immediately  appropriate  to- 
the  execution  of  the  specific  power  granted,  and  not  one  that  has  a  slight  or 
remote  relation  to  it:   Pe(yple  t.  ChicaQO  Oasetc  Co,,  130  DL  268;  17  Am.  St. 
Rep.  319;  Elevator  Co.  ▼.  Memphia  etc  R,  R,  Co,,  85  Tenn.  703;  4  Am.  St.  Rep. 
798.    Where  the  corporation  is  confined  to  one  business  it  cannot  lawfnlly^ 
engage  in  enterprises  foreign  to  that  busines:  People  T.  River  RaiHn  etc  R*  R. 
Co,,  12  Mioh.  389;  86  Am.  Dee.  64;  TennMHe  etc  Traneportation  Olx  t.  Kam^ 
naugh,  93  Ala.  325;  Simmons  t.  Troy  Iron  Works,  92  Ala.  427.    In  oonstming 
a^antof  corporate  authority,  the  fact  that  a  particular  power  is  omitted 
from  those  enumerated  in  the  charter,  is  to  be  given  the  effect  of  a  prohi- 
bition against  its  exercise,  unless  there  is  an  imperative  implication  of  its 
inclusion:  Qrofs  Appeal,  128  Pa.  St.  621.    A  oontract  entered  into  by  • 
town  company,  incorporated  "for  the  purchasing  of  lands,  the  surveying 
and  platting  of  town  sites  and  selling  town  lots  and  other  lands,"  in  whieb 
it  was  agreed  that,  if  R.  would  remove  a  bank,  a  bam,  and  a  restaurant 
located  elsewhere  to  the  town  site,  the  town  company  would  oonvey  to  him 
certain  lots  in  the  town  and  pay  him  the  sum  of  $1,000,  tends  direotly  to 
enhance  the  value  of  the  remaining  property  of  the  oorporation,  and  is  nol 
asoessarily  nJUra  virev  Sherman  Oilier  Town  Gpw  t.  RueseH  46  Kao.  S8iL 
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lUflfiSB  AHD  SxRTAiiT  —  MiNOR  Emflotus.  «-If  ft  boj  employed  la  m  ftw» 
lovy  in  which  daogeroue  maohinery  ie  need  li  ol  laffioienfe  age,  intelth 
fenee^  mad  dieoretioii  to  ondentaiid  and  appreeUte  the  riske  to  whieb 
bo  ia  espoeed,  and  ia  informed  of  the  dangerona  nature  of  the  work  in 
which  he  ia  employed,  then  he  moat  be  held  to  have  aasomed  the  oidt* 
nary  hazarde  and  perils  of  such  employment  and  oannot  recover  for  an 
injury  which  ii  the  result  thereof. 

Ma9tkb  akd  Sbrvaht — iMBZPBRnNcaai  Emploteis.  --- Employers  owe  itat 
a  dnty  to  inexperienced  employeea  to  point  oat  the  dangers  of  which 
they  themselves  have^  or  onght  to  have,  knowledge  and  to  give  such 
warnings  as  may  lead  to  the  avoidance  of  injury  by  the  exercise  of  rea* 
aonable  care.  Most  especially  should  this  dnty  be  performed  where  tha 
dangers  and  the  meana  of  avoiding  them  are  not  apparent^  or  foUy  with* 
in  the  oomprehension  of  the  servant. 

Marsr  akd  SaRVANT^QnBOTioNS  lOR  THB  JvRT. — Whether  a  servanl 
was  such  a  person  as  was  entitled  to  have  special  inatmctions  concerning 
risks  to  which  he  was  exposed  and  the  means  of  avoiding  them,  and 
whether  the  duty  of  instructing  him  was  discharged  by  his  employer^ 
are  matters  for  the  jury  to  determine  from  all  the  faots  and  circum* 
stanoea  of  the  case.  The  burden  is  on  the  servant  to  prove  the  exist* 
enoe  and  breach  of  such  duty. 

Xactrr  and  Sbrvant.  — Ir  A  Minor  Emplotex  Knows  and  AppRBciATxa 
THK  Dangxr  and  peril  of  the  work  in  which  he  ia  engaged,  and  then 
diooees  to  engage  in  it»  he  must  assume  all  risks  to  which  he  thns  ex* 
posea  himself  and  cannot  recover  for  an  injury  resulting  to  him  there* 
from.  If,  on  the  other  hand,  from  his  youth  and  inexperience,  he  did 
not  know  and  appreciate  such  dangers  and  his  employer  knew,  or  had 
reason  to  know,  the  peril  and  danger  to  which  he  was  exposed  and  did 
not  explain  or  give  notice  thereof,  and  he,  while  not  guilty  of  negligence 
on  hia  part,  ia  injured  becanse  he  failed  to  understand  and  appreciate 
the  danger  to  which  he  was  exposed,  then  hia  employer  ia  answerable. 

VaouoRNOB  —  Ordinary  Cars.— In  determining  whether  a  minor  em* 
ployee  waa.  when  injured  by  dangerous  machinery,  exercising  ordinary 
aare,  the  jury  may  take  into  oonsideration  hia  age,  inteUigenoe,  and  die* 
OTSftion,  and  his  knowledge  of,  or  inexperience  with,  machinery.  Tha 
same  degree  of  oare  is  not  required  of  a  mere  boy  of  Inexperience  and 
immature  judgment  as  of  a  person  of  mature  years. 

Master  and  Sbrvant, — An  Infant  Servant  Must  be  Made  to  Undsb* 
ETAND  and  appreciate  the  perils  incident  to  the  work  npoa  which  he  i» 
engaged,  and  any  instruction  or  explanation  which  is  not  sufficient  to^ 
make  him  so  understand  and  appreciate  will  not  exonerate  the  master 
from  liability  for  injuriea  received  by  such  servant  from  snoh  perils  be* 
cause  of  hia  not  understanding  and  appreciating  them. 

BviDENCE  nr  Rebuttal. — If  witnesses  for  defendant  testified  that  it  war 
impossible  for  plaintiff 'a  hand  to  have  been  drawn  under  a  oertain  frame* 
vark  in  the  manner  testified  by  him,  it  ia  proper  in  rebuttal  to  reoeiv» 
avidenoe  of  other  witnesses  to  the  effect  that  they  knew  it  was  posaibla 
and  that  they  had  seen  similar  oocurrences  take  plaoe^ 
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5.  M.  ifiUardf  A.  0.  Bame$^  and  Hiram  Barber,  for  tlio  ap» 
pellant* 

Freeman  and  Walker^  for  the  appellee» 

Hagbudbb,  C.  J.  This  is  an  action  for  damages  for  a  peiw 
•flonal  injury  brought  in  the  circuit  court  of  Cook  County  bj 
Morris  Reinneiger,  a  boy  who  sues  by  his  next  friend,  against 
the  appellant,  the  Chicago  Anderson  Pressed  Brick  Company. 
The  trial  below  resulted  in  a  judgment  for  three  thousand  dol* 
lars  for  the  plaintiff,  the  appellee  here;  and  the  judgment  has 
been  affirmed  by  the  appellate  court. 

The  injury  occurred  on  November  17|  1888,  while  appellee 
was  in  the  employ  of  the  appellant  company.  On  that  day 
he  was  at  work  upon  one  of  appellant's  brick  machinesi  whea 
his  hand  was  caught  by  a  part  of  the  machine  and  so  crushed 
as  to  necessitate  an  amputation  of  the  arm  below  the  elbow. 

A  portion  of  the  brick-pressing  machine  consisted  of  a  cir- 
cular table  or  disc,  which  revolved  horizontally  around  its 
center.    In  the  table  are  eight  pairs  of  molds,  which  receive 
ihe  clay  from  which  the  bricks  are  made.    As  the  table  re- 
volves on  its  center,  the  molds  are  brought  under  a  spout,  from 
which  the  pulverized  clay  is  dropped  into  them  as  they  pass 
successively  under  it.    About  eleven  or  twelve  inches  from 
-the  feed  spout  is  the  frame,  made  of  an  upright  casting  of  heavy 
iron,  containing  what  is  called  the  '*  plunger."    The  plunger 
is  a  heavy  iron  or  steel  beam,  impelled  by  steam,  sliding  up 
and  down  within  the  frame,  and  fitting  into  the  mold  beneath, 
into  which  it  descends  with  great  power,  and  forms  the  bricks 
by  pressing  the  clay  into  the  molds.    Bach  mold,  after  pass- 
ing under  the  spout  and  being  there  filled  with  clay,  passes  oa 
under  the  plunger.    The  boy  was  required  to  oil  and  insert  a 
piece  of  metal  called  a  ^'  gib,"  used  to  give  an  ornamental  shape 
to  the  brick,  into  the  empty  mold  before  it  reached  the  feed 
spout,  and  then  to  step  into  the  space  between  the  feed  spout 
and  plunger,  and  with  his  hand  brush  off  the  superfluous  clay 
from  the  mold,  after  it  left  the  feed  spout  and  before  it  reached 
Ihe  plunger.    During  these  operations,  the  table  had  an  inter- 
mittant,  rotary  motion,  stationary  during  the  feeding  and 
pressing,  and  then  revolving  on  to  the  right  to  bring  the  next 
fiair  of  molds  into  proper  positions  for  being  filled  and  pressed. 

It  is  claimed  by  the  appellee  that  his  band,  while  he  was 
•engaged  in  removing  the  surplus  clay  from  the  mold  and  press* 
ing  what  was  left  to  make  it  even,  was  carried  forward  under 
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the  frame  and  thence  on  under  the  pinnger,  and  that  the  dan* 
ger  of  the  hand  being  thns  canght  was  inherent  in  the  mode 
of  operating  this  kind  of  a  machine,  and  that  the  hand  was 
particularly  liable  to  be  caught  in  the  machine  on  which  the 
boy  was  at  work  because  of  its  alleged  defective  character. 
On  the  other  hand,  the  appellant  claims  that  the  boy  must 
have  reached  around  to  the  opening  in  the  frame,  and  placed 
his  hand  nnder  the  plunger  with  the  idea  that  he  coold  re- 
move it  before  the  plunger  descended. 

The  plaintiff  did  not  request  the  giving  of  any  instructions^ 
but  the  court  gave  an  instruction  of  its  own  motion,  a  portion 
of  which  is  claimed  by  the  appellant  to  have  been  erroneous. 
By  it  the  jury  were  told  that  if  a  boy  employed  in  a  factory 
where  dangerous  machinery  is  in  use  ^  is  of  sufficient  age, 
intelligence,  and  discretion  to  understand  and  appreciate  the 
risk  to  which  he  is  exposed,  and  if  he  is  informed  of  the  dan* 
gerous  nature  of  the  work  in  which  he  is  engaged,  then  he 
must  be  held  to  have  assumed  the  ordinary  hazards  and  perils 
of  such  employment,  and  cannot  recover  for  an  injury  which 
is  the  result  of  the  ordinary  peril  and  danger  of  his  employ- 
ment." 

We  think  that  the  instruction  correctly  states  the  law: 
Hinckley  v.  Horasdawsky,  133  Ul.  359;  23  Am.  St.  Rep.  618; 
Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  672;  8  Am. 
Bep.  606;  Grizzle  v.  Froet,  3  Fost  &  F.  622.  It  is  a  general 
rule  that  when  a  contract  of  employment  is  made  with  a 
minor  he  assumes  the  ordinary  hazards  of  such  employment 
in  the  same  manner  as  an  adult  assumes  them:  Gartland  v« 
ToUdo  etc.  Ry  Co.,  67  111.  498.  But  the  rule  is  modified  in 
ease  of  young  persons  of  inexperience  and  immature  judg- 
ment^  who  are  not  capable  of  fully  understanding  and  appre- 
ciating the  perils  to  which  they  are  exposed.  They  are  entitled 
to  recover  for  injuries  which  result  from  such  perils  unless 
they  have  been  instructed  how  to  avoid  them.  Employers 
owe  it  as  a  duty  to  such  inexperienced  servants  to  point  out 
the  dangers  of  which  they  themselves  have,  or  ought  to  have, 
the  knowledge,  and  to  give  such  warnings  as  may  lead  to  the 
avoidance  of  injury  by  the  exercise  of  reasonable  care.  More 
especially  should  this  duty  be  performed  where  the  danger  and 
the  means  of  avoiding  it  are  not  apparent,  or  fully  within  the 
comprehension  of  the  servant:  1  Shearman  and  Bedfield  on 
Negligence,  4th  ed.,  sees.  218,  219. 

Whether  the  plaintiff  below  was  such  a  person  as  was  en- 
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titled  to  demand  of  the  defendant  tbe  performance  of  the  diitjr 
here  indicated,  and  whether  the  defendant  actually  discharged 
its  duty  towards  him  in  this  regard,  were  matters  for  the  jury 
to  determine  from  all  the  facts  and  oircamstances  of  the  case. 
The  burden  was  upon  the  plaintiff  to  prove  the  existence  and 
breach  of  such  duty:  StMivan  ▼.  India  Mfg.  Co,^  118  Mass. 
399.  None  of  the  instructions  given  hold  that  the  burden  of 
proof  in  this  respect  was  not  upon  the  plaintiff.  Nor  do  w» 
agree  with  counsel  for  the  appellant  that  there  was  no  testi- 
mony in  the  case  which  justified  the  submission  to  the  jury 
of  the  question  whether  or  not  plaintiff  was  entitled  to  a  modi* 
fication  in  his  favor  of  the  general  rule  above  stated. 

The  evidence  tended  to  show  that  appellee  was  only  sixteen 
years  old;  that  he  had  worked  for  appellant  about  a  year  in 
1887  and  1888,  but  only  five  or  six  times  upon  a  machine  lika 
this;  that  he  had  not  been  hired  for  any  particular  service, 
but  with  the  exception  of  the  five  or  six  times  aforesaid,  had 
been  at  work  as  a  common  laborer  wheeling  brick  in  a  wheel- 
barrow  from  the  press  to  the  kiln  and  cleaning  them;  that  at 
the  end  of  the  year  he  had  left  appellant's  service  and  re* 
mained  away  three  or  four  months;  that  he  had  only  been  at 
work  for  appellant  about  three  weeks  after  his  return  before 
the  accident;  that  he  had  not  been  put  at  work  upon  the 
machine  which  caused  the  injury  until  the  day  the  accident 
occurred,  and  had  only  been  so  at  work  for  a  very  short  time 
before  the  accident;  that  there  was  space  enough  between  the 
bottom  of  the  frame  and  the  surface  of  the  table  for  the  hand 
and  wrist  to  pass  under  the  frame;  that  this  particular  ma* 
chine  had  a  ''jerky  "  motion,  not  noticed  in  others  of  tbe  same 
manufacture,  so  that  it  would  suddenly  pull  the  mold  and 
the  hand  upon  it  under  the  frame;  that  the  ^'gib"  in  use 
when  the  accident  occurred  was  of  a  larger  size  than  the  '^gibs  ** 
which  the  plaintiff  had  handled  before,  and  required  the  re- 
moval of  a  greater  surplus  of  clay;  that  the  space  between  the 
feed  spout  and  the  plunger  was  only  about  eleven  or  twelve 
inches,  so  that  plaintiff  could  not  stand  in  front  of  the  table, 
but  was  obliged  to  stand  with  his  side  to  it;  that  within  the 
space  of  ten  or  fifteen  seconds,  while  the  mold  with  the  *'gib'' 
in  it  was  passing  from  the  feed  spout  to  the  plunger,  the  boj 
was  required  to  remove  about  two  handfuls  of  clay  from  the 
mold  and  press  the  remainder  evenly  in  the  corners,  judging 
by  the  eye  of  the  exact  quantity  to  be  removed,  so  that  the 
brick  should  not  be  spoiled  when  pressed  by  the  plunger; 
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that  the  hoy  was  put  at  work  upon  the  machine  in  queation 
<m  the  day  of  the  accideot  by  appellant's  foreman;  tiiat  .ap- 
pellant's pressman  bad  charge  of  the  machine  and  managed 
it  while  it  was  running;  that  the  pressman  was  supposed  to 
keep  his  eye  on  the  boy  and  to  see  that  he  did  not  get  into 
danger;  that  the  pressman  told  the  boy  to  look  out  and  be 
careful  and  not  get  too  close  to  the  plunger,  and  to  take  his 
clay  oat  in  time;  that  if  a  pressman  left  a  machine  ^for  a 
minute  or  so/'  he  would  tell  the  boy  at  work  to  be  careful; 
that  plaintiff  was  not  allowed  to  move  the  lever  to  stop  the 
machine;  that  just  before  the  accident,  while  the  machine 
was  in  motion  and  the  plaintiff  was  at  work,  the  pressman 
told  him  that  he  was  going  to  dinner,  and  after  he  had  turned 
his  back  upon  the  machine  and  taken  three  or  four  steps  the 
accident  occurred;  that  the  disc  performed  a  revolution  in 
one  minute  and  fifty-five  seconds,  turning  a  brick  out  of  the 
push-out  at  the  opposite  side  from  the  feed  spout  at  the  end 
of  every  revolution;  that  only  five  or  six  bricks  had  been 
turned  out  when  the  injury  was  inflicted.     While  the  evidence 
tends  to  show  that  certain  general  cautions  and  instructions 
were  given  to  the  boy  as  to  the  use  of  the  machine,  yet  it  does 
not  show  that  he  was  informed  of  the  extra  labor  made  neces- 
eary  by  the  use  of  so  large  a  **  gib,"  or  of  the  tendency  of  this 
machine  to  move  with  a  jerk,  so  as  suddenly  to  pull  the  mold 
under  the  frame. 

The  portion  of  the  instruction  given  by  the  court  of  its  own 
motion  which  followed  the  quotation  above  made  from  it  was 
authorised  by  the  evidence  and  correctly  set  for  the  principles 
of  law  applicable  thereto.    It  was  as  follows: — 

**  In  this  case,  if  you  believe  from  the  evidence  that  the 
plaintiff,  at  and  before  the  time  of  the  injury,  knew  and  ap* 
predated  the  danger  and  peril  of  the  work  in  which  he  was 
engaged  at  the  time  of  the  injury,  and  understood  the  same. 
and  then  chose  to  engage  in  Uie  work  which  exposed  him  to 
such  perils  and  danger,  he  cannot  recover,  and  your  verdict 
should  be  not  guilty;  and  in  determining  the  question  whether 
or  not  the  plaintiff  knew,  appreciated,  and  understood  the 
perils  and  dangers  of  the  work  in  which  plaintiff  was  engaged, 
you  will  consider  the  evidence  as  to  plaintiff's  age,  as  to  his 
previous  experience  with  the  machine  in  question  or  similar 
machinery,  and  all  other  evidence  bearing  upon  said  issue. 
If^  on  the  other  hand,  you  find  and  believe  from  the  evidence 
that  the  defendant  company  and  its  officers  knew,  or  had 
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Teason  to  know,  the  peril  and  danger  to  which  plamtiflT 
and  would  be  exposed  while  in  the  work  and  employment  in 
which  he  was  engaged  at  the  time  of  the  injury,  and  did  not 
explain  or  give  notice  of  such  danger  or  peril  to  the  plaintiff, 
and  if  you  further  find  that  at  the  time  of  the  injury  the  plain- 
tiff  was  not  guilty  of  negligence  and  was  exercising  ordinary 
care,  and  that  from  his  youth  and  inexperience  he  failed  to 
know,  understand,  or  appreciate,  and  in  fact  did  not  know, 
understand,  or  appreciate  the  risk  or  danger  or  peril  to  which 
he  was  exposed  in  the  work  in  which  he  was  engaged  at  the 
time  of  the  injury,  and  that  in  consequence  he  was  injured, 
then  the  defendant  is  liable,  and  you  should  find  the  defend- 
ant  guilty.'' 

We  do  not  think  the  instruction  is  erroneous  as  assuming 
that  the  machine  was  a  dangerous  one.  It  assumes  that  the 
work  upon  which  appellee  was  engaged  was  attended  with 
hazard  and  danger,  but  only  in  the  sense  in  which  any  em- 
ployment requiring  the  use  of  heavy  machinery  propelled  by 
steam  is  hazardous.  It  is  true  that  appellant  introduced  some 
testimony  to  show  that  the  act  of  removing  the  superfiuona 
elay  from  the  mold  was  not  necessarily  attended  with  difli- 
culty  or  danger,  but  it  was  admitted  that  there  was  danger  in 
being  near  and  working  upon  such  machinery  as  was  here  in 
use.  The  appellant  proved  that  its  foreman  and  pressman 
were  in  the  habit  of  warning  the  boys  to  keep  out  of  *'  danger.** 
The  very  theory  upon  which  both  sides  tried  the  case  and 
asked  instructions,  namely,  that  the  employee  assumes  the 
** ordinary  hazards  and  perils"  of  his  employment  impliee 
that  such  '*  hazards  and  perils  *'  exist. 

The  court  modified  an  instruction  asked  by  the  defendant 
which  announced  that  if  the  plaintiff,  in  the  exercise  of  ordi- 
nary care  and  caution,  might  have  seen  the  danger  and  avoided 
it,  and  his  omission  to  do  so  directly  contributed  to  the  in- 
jury, then  he  was  guilty  of  such  negligence  as  would  prevent 
a  recovery — by  stating  to  the  jury,  that  in  determining  what 
was  ordinary  care  on  the  part  of  the  plaintiff,  they  might  take 
into  account  his  age,  intelligence,  and  discretion,  and  his  knowl- 
edge of,  or  experience  with  machinery,  etc.  Appellant  claims 
that,  by  the  modification,  the  jury  were  told  that  want  of  in- 
telligence and  discretion  on  the  part  of  the  appellee  would  ex- 
cuse contributory  negligence  on  his  part  Such  was  not  the 
effect  of  the  modification,  especially  when  read  in  connection 
with  the  other  instructions  which  were  given.    The  same  de- 
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gre9  of  care  is  not  expected  or  required  of  a  mere  boy  of  inex- 
perience and  immature  judgment,  as  is  required  from  a  person 
of  mature  years:  Chietigo  etc,  K'y  Oo.  t.  Eininger^  114  111.  79. 
The  modification  could  not  have  done  the  defendant  any  in* 
jury  in  view  of  the  fact  that  the  court  gave  at  the  request  ol 
the  defendant  the  following  instructions:  — 

1.  ^'The  court  instructs  the  jury  that  the  burden  of  prov* 
ing  negligence  rests  on  the  party  idleging  it,  and  where  a  per* 
Bon  charges  negligence  on  the  part  of  another  as  a  cause  of 
action,  he  must  prove  the  negligence  by  a  preponderance  of 
evidence;  and  in  this  case,  if  the  jury  find  that  the  weight 
of  the  evidence  is  in  favor  of  the  defendant,  or  that  it  is 
equally  balanced,  then  the  plaintiff  cannot  recoveri  and  the 
jury  should  find  the  issues  for  the  defendant. 

2.  **The  court  instructs  the  jury  that  where  a  person  has 
attained  such  an  age  as  to  be  capable  of  exercising  judgment 
and  discretion,  he  is  held  to  such  a  degree  of  care  as  might 
reasonably  be  expected  of  one  of  his  age  and  mental  capacity. 
And  the  simple  fact  that  a  minor,  however  young,  has  been 
injured  by  another,  or  while  in  his  employ,  does  not  cast  lia- 
bility on  the  latter.  It  must  further  appear  that  the  latter 
was  guilty  of  negligence  or  some  wrong  in  violation  of  a  duty 
to  the  minor,  and  that  the  injury  proceeded  therefrom,  other- 
wise the  child  can  have  no  compensation  for  such  injury. 

3.  *^  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff, previous  to  undertaking  the  kind  of  work  in  which  ho 
was  engaged  at  the  time  of  the  injury,  was  cautioned  and  ad- 
vised by  the  defendant,  or  one  of  its  servants,  of  the  dangers 
Involved  in  such  work,  and  that  the  plaintiff,  at  the  time  of 
such  injury,  had  attained  such  age  as  to  be  capable  of  exer* 
cising  such  judgment  and  discretion  as  to  know  and  avoid 
such  dangers,  and  that  the  plaintiff  then  undertook  to  do  such 
work,  and  was  injured  by  disregarding  the  instructions  and 
advices  he  had  received,  the  plaintiff  cannot  recover." 

Appellant  also  assigns  as  error,  that  the  court  modified  the 
fifth,  sixth,  and  seventh  instructions  asked  and  given  for  the 
defendant  by  adding  to  the  requirement,  that  plaintiff  had 
BufiBcient  intelligence  to  comprehend  the  movements  of  the 
machine  on  which  he  was  working,  the  further  requirement  that 
he  knew  and  understood  and  appreciated  the  same.  The  modi- 
fication was  not  erroneous.  Such  knowledge  on  the  part  of 
the  infant  servant  necessarily  results  from  the  explanation, 
which  it  is  the  duty  of  the  master  to  give  him.  of  the  hasards 
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«nd  dangers  oonnected  with  thebusineas.  If  it  is  the  daty  of 
the  master  to  give  tlie  infant,  whom  he  takes  into  his  service, 
€ach  instructions  and  preoaations  graduated  to  his  youth* 
tgnoranoe,  and  inexperience,  as  are  necessary  to  make  bim 
«ware  of  his  danger,  and  to  place  him  in  the  same  situation  with 
reference  to  it  as  though  he  was  an  adult,  then  it  must  be  made 
to  appear  that  such  infant  understands,  as  well  as  that  he  has 
the  capacity  to  understand,  before  he  can  be  denied  the  right 
of  recovery:  2  Thompson  on  Negligence,  p.  977.  Of  course, 
it  will  be  assumed  that  he  understands  if  he  has  been  in^ 
structed,  but  he  may  have  the  capacity  to  understand  and 
jet  may  never  have  been  instructed.  Such  is  the  doctrine  of 
(the  text-books.  *^  It  is  the  master's  duty  to  warn  him  (the 
-servant)  of  any  danger  incident  to  the  business,  and  if,  with 
«uch  knowledge,  he  chooses  to  assume  the  risk  and  is  capable 
•of  appreciating  the  haxards  •  •  .  •  the  master  is  then  absolved 
from  liability  for  injuries  resulting  from  the  ordinary  hazards": 
Wood's  Master  and  Servant,  sec  349,  p.  718.  ^'  The  master 
must  warn  such  young  servants  against  the  dangers,  to  which 
their  employment  exposes  them,  and  he  must  put  this  warn* 
ing  in  such  plain  language  as  to  be  sure  that  they  understand 
it  and  appreciate  the  danger":  1  Shearman  and  Redfield  on 
-Nogligence,  4th  ed.,  sec.  219. 

There  was  no  error  in  refusing  the  instruction  as  to  the  right 
•of  recovery  under  the  first  count  of  the  declaration,  because 
it  assumes  that  the  plaintiff  was  directed  to  remove  the  clay 
from  the  molds  by  the  foreman.  The  foreman  ordered  the 
•plaintiff  to  go  to  work  upon  the  machine,  but  the  directiona 
«s  to  the  details  of  the  work  were  given  to  him  by  the  preaa- 
man,  who  had  charge  of  the  machine.  The  instruction  waa 
•calculated  to  confuse  the  jury  by  attributing  to  the  foreman 
what  had  been  done  by  the  pressman;  and  it  inooneetiy 
•represents  the  first  count  as  designating  the  foreman  alone 
whereas  it  refers  to  ^'  a  certain  then  foreman  or  servant  of  the 
Hlefendant"  There  is  the  same  objection  to  the  instruction 
as  to  the  right  of  recovery  under  the  second  count  Both 
these  instructions  are  also  objectionable  as  singling  out,  eaoh 
<ji  them,  a  single  circumstance  as  constituting  a  basis  for  the 
right  of  recovery,  and  giving  such  circumstance  an  nadae 
prominence  over  all  the  other  facts  disclosed  by  the  testimony. 
Such  instructions  have  often  been  condemned  by  this  oouri. 

There  was  no  error  in  refusing  to  submit  to  the  jury  the 
'Written  questions  of  defendant's  attorneys  calling  for  apeoial 
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findings  of  fact,  because  it  can  be  seen,  that  answeis  to  said 
questions  most  favorable  to  the  defendant  would  not  bars 
constituted  a  finding  inconsistent  with  the  general  irerdiot: 
Chicago  etc  Ry  Co.  y.  DwUeavy^  129  DL  132. 

It  is  claimed  that  the  court  erred  in  admitting  certain  tes* 
timony  introduced  hj  the  plaintiff  upon  the  rebuttaL  Wit- 
nesses for  defendant  had  sworn  that  the  boy's  hand  could  not 
have  been  drawn  under  the  framework  incasing  the  plunger 
in  the  manner  stated  by  him,  mainly  upon  the  alleged  ground 
that  there  was  not  space  enough  between  the  bottom  of  the 
frame  and  the  surface  of  the  disc  to  admit  the  hand.  The 
testimony  offered  in  rebuttal  was  that  of  other  workmen,  who 
had  worked  upon  that  machine  or  a  similar  one,  and  who 
swore  that  the  hand  could  be  drawn,  while  remaining  in  the 
mold,  sideways  under  the  framework  to  the  plunger,  and  that 
such  occurrences  had  actually  taken  place.  We  do  not  see 
why  the  evidence  was  not  competent,  as  being  in  rebuttal  of 
what  defendant  had  sought  to  show  as  to  the  impossibility  of 
noeiving  the  injury  in  the  manner  claimed  by  the  plaintifll 
,  The  judgment  of  the  appellate  court  is  affirmed. 


Misna  ARD  SsBVAMT^  Yomro  or  iNxxpiimiioiD  Ssrvabt — Asbitm^ 
mm  €9  Risks.  — >  Minor  employees  who  anderataad  that  an  employment  fa 
dangeroofl^  and  neTerthelees  engage  in  il  Tolantarily,  cannot  reoover,  aot- 
witheUndiog  their  yoath:  Kehler  r.  Sehioenk,  151  Pa.  St  605;  81  Am.  St 
Rap.  777,  and  note;  South  WeH  Imj^  Co.  ▼.  SmUk,  85  Va.  806;  17  Am.  St 
Bepu  09|»  and  note;  WMU  t.  WUUmann  LUhographie  Co.,  181  N.  T.  681. 
MiDor  amployeea  aseame  the  ordinary  risks  of  their  servioe  which  are  ob» 
wiana  to  them,  or  which  have  been  pointed  oat  to  them  in  a  manner  salted 
Is  tbmr  yoath  and  inexperience:  Smith  ▼.  Irwin^  51  N.  J.  L.  507;  14  Am.  81 
Rep.  699,  and  note;  Campbell  t.  BveUih,  83  Me.  50;  PraU  v.  ProMty,  168 
Man.  338;  Texaa  Oc  i?V  Oo,  v.  Brkk,  S3  Tex.  598.  A  minor  employes 
properly  instmoted  eonoeming  the  dangers  of  his  employment  stands  on  ths 
esms  plane  ss  other  serrants  with  reepect  to  the  dangers  of  the  employmenit 
Fkkr.  OmiralPac  JL  Jl.  Ox,  72  OsL  88;  1  Am.  8k  Repi  22,  and  extended 
notsu 

Mastkb  ahd  Skbivamt — Ma8tsb*8  Burr  to  Ivsntnor  Yoitho  ahd  Iirix* 
RBiBHOBD  SntVAVTS.  — In  an  action  by  a  yoang  and  inexperieneed  serrant 
against  Iris  master,  the  want  of  specific  instniotioas  as  to  the  dangers  of  the 
•srviee  is  recognised  as  a  soares  of  liability  against  the  SBaitert  Kehler  v, 
Sehwaik,  151  F^  St  605;  81  Am.  8t.  Rep.  777,  and  note;  note  to  Woffmr  v. 
Jap^e  Chemical  Ox,  80  Am.  8t.  Rep.  75a  It  is  a  master's  duty  to  instraol 
an  inexperienced  servant  in  reference  to  dangeroas  nmohinery:  Ingermam  v. 
Moore,  90  OO.  410;  85  Am.  8t.  Rep.  188^  and  note  with  essss  eoUeoted| 
Texaa  Jk  Pae.  JPf  (^  v.  iTrfei^  88  Tex.  698;  New  Albamg  etc.  Mtii  r.  Ooppm\ 
131  lod.  863;  King  t.  iVrf  Bimr  Lumber  Co.,  93  Mich.  17S. 

MaSTBR  AHD  SkRVANT  —  LUZPSRIBMUKD  SbRVAUT  *  QvWKmOV  von  JjJKU 

Whether  a  minor  knew  thai  his  employment  wss  dangerous  Aad  the  sstsnl 
AM.  Sr.  Bsr.,  Vciii  XZXm.— II 
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of  lb«  duifar,  mi4  bad  HmtMBm,  eBoiigh  to  mdoratend  It  bofoio  «nderliik» 
ing  tho  omplojToionl^  oio  qaaotioiu  of  bofe  lor  tho  jniy:  TesBiu  Jk  Pae,  MTf  O^ 
w.  BfidB.  83  Tox.  098;  Ootmonr.  GrUteg,  155  Mmi.  075;  Wpmmr.  ChoHK 
88  Go.  40;  ImiemaOimal  etcB^pOtkr.  HmmSe^  82  Tox.  823f  Itigarmtm  ▼•  jroQr% 
88  Oa.  410|  S5  Am.  Sk  Boffb  1881 


HaTOH   V.    KlZBB. 
[140  Uinioii*  m.] 

gPBUiyio  PxEFOBMAVcn  of  o  ooatraot  to  ooqtoj  roil  |iro|wrtj  wfll  not  W 

decreed  when  it  ia  shown  that  it  wm  entered  into  throogh  o  miaoppio* 
hension  of  both  parties  in  believing  that  the  legal  tiUe  was  Tested  ia  thm 
▼endoTy  and  it  appears  that  this  defense  ean  be  interposed  by  the 
dor  when  it  is  the  purchaser  who  is  seeking  «  decree  for  spocifio 
formanoo. 
flpBomo  Pkrformakob ^Laoub.  —Great  delay  in  complying  with  « 
tract  for  the  parchase  of  real  estate  or  in  filing  a  bill  to  enforce  th* 
rights  of  a  party  to  snob  contract^  amounts  to  an  abandonment  of  it  ca 
his  part»  and  forbids  the  interference  of  equity  in  his  behalf;  hence  thft 
■peoifio  perfonnance  of  a  contract  for  the  purchase  of  realty  will  not  bo 
ordered  if  the  complainant  has  delayed  for  eight  years  after  the  time  h» 
was  entitled  to  a  conveyance  by  the  terms  of  his  oontnot  before  he  filed 
his  bill  for  specific  performance. 

J7.  S.  MecartTheyy  for  the  appellant. 
Oeorge  SeoviUef  for  the  appellee. 

Wilkin,  J.  On  the  eight  day  of  October,  1890,  appellant 
filed  bis  bill  in  chancery  in  the  circuit  court  of  Cook  County, 
against  appellees,  to  specifically  enforce  the  performance  of 
the  following  contract:  — 

^This  agreement,  made  this  eleyentb  day  of  December,  1889^ 
by  and  between  John  Kizer  •  •  •  •  and  George  H.  Chisholm; 

^  Wi  tnesseth :  That  for  and  in  consideration  of  the  sum  of  1500^ 
— $25  of  which  the  second  party  hereby  pays  to  the  first  party, 
and  receipt  of  which  is  hereby  acknowledged,  and  the  remain- 
der, of  $475,  the  second  party  hereby  agrees  to  pay  on  or  before 
four  (4)  months  from  date  of  this  instrument, — the  first  party 
hereby  covenants  and  agrees,  upon  the  payment  of  the  said 
sum  of  $500,  to  deed,  by  good  and  sufficient  warranty  deed,  ia 
fee  simple  and  free  and  clear  of  all  encumbrance  whatever, 
except  as  to  taxes,  as  stated  below,  one  hundred  and  five  lots, 
situated  in  Kizer  and  Williams's  subdivision  of  the  north-east 
quarter  of  the  north-east  quarter  of  section  thirty-one  (81),  in 
township  thirty-seven  (37),  north,  range  fifteen  (15),  east  of 
the  third  principal  meridian,  in  town  of  Hyde  Park,  Cook 
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CoiiDty,  state  of  Illinois.  Party  of  the  second  part  agrees  to 
rnssume  all  taxes  now  due,  and  unpaid  by  said  party  of  the 
first  part  It  is  understood  by  the  parties  hereto  that  the  one 
hundred  and  five  lots  hereby  referred  to  are  now  owned  by 
said  Kiser,  as  shown  by  an  abstract  displayed  by  first  party 
to  second  party. 

'^To  the  fulfillment  of  tUs  covenant  we  bind  ourselves^  heirs^ 
administrators,  and  assigns. 

John  Eizxb.  (SeaL) 

Geo.  S.  CmsHOUL    (SeaL) 
^  Witnessed  by  Plbasant  AincK.'' 

By  an  indorsement  on  said  contract  it  is  shown  to  have  been 
filed  for  record  in  the  recorder's  office  of  Cook  County,  July  26^ 
1884.  The  bill  alleges  performance  of  the  contract  on  the  pari 
of  Chisholm,  and  a  refusal  by  Kizer  to  convey  said  real  estate. 
The  latter,  by  his  answer,  among  other  things,  alleged  in  de- 
fense, laches,  uncertainty  in  the  description  of  the  premises  in 
said  contract,  that  he  had  not  the  legal  title  to  said  premises 
as  was  understood  by  both  parties  when  the  contract  was 
made,  and  that  the  complainant  had  failed  to  pay  said  $476 
within  the  time  limited  in  said  contract.  There  was  a  hear* 
ing  in  the  circuit  court,  and  a  decree  entered  dismissing  the 
bill  at  complainant's  cost,  from  which  complainant  below 
prosecutes  this  appeaL 

We  think  the  decree  of  the  circuit  court  should  be  affirmed 
on  either  one  of  several  grounds.  In  the  first  place,  the  con- 
tract  itself  together  with  the  abstract  referred  to  in  it,  shows 
that  the  agreement  between  the  parties  was  entered  into  under 
a  mutual  misapprehension  as  to  the  title  to  said  lots.  It  shows 
that  both  parties  understood  that  the  legal  title  was  in  Kizer, 
It  is  not  claimed  that  such  mistake  was  the  result  of  fraud  or 
misconduct  on  the  part  of  Kizer.  He  furnished  an  abstract  of 
the  title  in  connection  with  the  agreement,  which  showed  that 
the  legal  title  was  in  another,  although  he  honestly  believed 
it  was  in  himself.  As  the  title  proved  to  be  in  a  third  party, 
Kizer  could  not  perform  the  contract  on  his  part,  neither  could 
he  have  required  Chisholm  to  do  so.  Whatever  might  have 
been  the  rights  of  the  parties  in  an  action  for  a  breach  of  the 
contract,  a  court  of  equity  would  not^  on  the  admitted  factSi 
decree  a  specific  performance  of  it  The  rule  is  that  such  a 
decree  will  not  be  entered  unless  the  agreement  has  been  made 
"*  perfect  fairness,  and  without  misapprehension^  misrep- 
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mentation  or  oppreerion  ":  FriAy  ▼.  BattancB^  4  Seam.  999; 
89  Am.  Deo.  409;  Bowmam  ▼.  Ckmnmgkam^  78  DL  48.  ''To 
entitle  a  party  to  a  deoree  for  a  performanoe  of  the  agreement, 
it  mast  be  reasonable,  &ir  and  equitable.  If  wanting  in  any 
«f  these  i>artioalars,  speoifio  performanoe  shonld  ne^er  be 
granted,  for  it  is  only  on  the  principle  that  it  is  unjust  and 
inequitable  to  permit  the  contract  to  remain  unexecuted,  that 
a  court  of  chancery  assumes  jurisdiction  to  enforce  it  **:  Tamrn 
▼.  Lavalle,  92  111.  263;  Wooda  y.  Evans,  113  HI.  186;  66  Am. 
Rep.  409. 

Again,  the  defense  of  laches  is  complete.  **  It  is  the  settled 
doctrine  of  courts  of  equity  in  England,  and  of  this  court,  that 
great  delay  of  either  party,  unexplained,  in  not  performing  the 
terms  of  a  contract,  or  in  not  prosecuting  his  rights  under  it 
by  filing  a  bill,  or  in  not  prosecuting  his  suit  with  diligenoo 
when  instituted,  constitutes  such  laches  as  would  forbid  the  in- 
terference of  a  court  of  equity,  and  so  amount,  for  the  purpose 
of  specific  performance,  to  an  abandonment,  on  his  part,  of  ibm 
contract ":  Fry  on  Specific  Performance,  218,  quoted  with  ajH 
proval  in  Hough  y.  Coughlan,  41  111.  134.  Eight  years  elapsed 
between  the  time  when  Chisholm  was  entitled  to  a  deed  by  the 
terms  of  the  contract  described  in  the  bill,  and  the  bringing 
of  this  action.  True,  Chisholm  himself  filed  a  similar  bill  in 
the  circuit  court  of  Kane  County  about  one  year  after  the  con* 
tract  was  made;  but  without  any  legal  excuse,  so  far  as  this 
record  shows,  he  neglected  to  prosecute  it,  and  about  the  time 
of  the  filing  of  the  present  bill  dismissed  it  of  his  own  motion. 
The  attempted  explanation  for  this  delay  is,  that  Kiser  from 
time  to  time  said  he  would  ^'  fix  it  up.''  There  is  no  prepon- 
derance of  evidence  in  favor  of  the  complainant  as  to  this  ex- 
planation, if  it  were  otherwise  sufficient  Kiser  swears  that 
from  the  time  it  was  discovered  that  the  title  to  said  lots  was 
not  in  him,  he  told  Chisholm  that  he  could  not  make  a  deed, 
and  offered  to  repay  him  the  twenty-five  dollars.  If,  as  is  now 
said,  it  was  the  duty  of  Kizer  to  make  a  deed  regardless  of  the 
outstanding  title,  Chisholm  should  have  prosecuted  his  suit  in 
Kane  County  to  that  end.  The  failure  to  prosecute  his  aotioD 
after  it  was  begun  was  as  fatal  to  his  right  to  a  specific  per- 
formance of  the  contract  as  would  have  been  his  laches  in 
bringing  the  suit:  Hough  v.  Coughlan^  41  111.  134;  Spring  t. 
Sebring,  43  N.  J.  Bq.  59.  There  is  also  a  failure  in  this  case 
to  show  by  a  clear  and  satisfactory  preponderance  of  the  evi- 
dence that  there  has  been  a  compliance  with  the  terms  of  the 
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contract  on  the  part  of  GhiBholm  or  bis  assignee.  See  Rall$ 
IL  BalU,  82  111.  24.S;  Rutherford  v.  Sargent,  71  111.  839. 

It  is  said  in  the  argument,  that  complainant  below  was  en* 
titled  to  a  decree  for  a  quitclaim  deed  at  least  That  is  not 
the  relief  prayed  for  in  the  bill,  nor  is  it  shown  that  Chisholm 
or  the  complainant  at  any  time  offered  to  accept  such  a  deed. 
Coarts  will  not^  however,  specifically  enforce  a  contract  on 
terms  not  expressed  in  the  agreement. 

We  think  ttie  decree  of  the  court  below  is  in  conformity  with 
the  law  and  evidence  of  the  casoi  and  should  be  affirmed. 

Decree  affirmed.  ^__^ 

Snoono  PiavomMiNGii^ErjiBOT  ov  MnrriKa  —An  agreement  iodueed 
hiy  »  nubtoke  of  fact  of  one  of  the  partiea  will  not  be  specifically  enforced 
againat  him:  Frisbp  t.  BcUUmce^  4  Scam.  287;  39  Am.  Dec  409,  and  notei 
Obrfe  T.  Qmineg^  166  Maaa.  189;  Campbell  r.  Durham,  86  Ala.  299;  Trigg  ▼. 
Mmdt  6  Haoiph.  629;  4S  Am.  Dee.  447,  and  note;  Meama  r.  Helm,  Sneed, 
S98;  2  Am.  Dec  716w  In  aetiona  for  the  speoifio  performance  of  oontraota 
for  the  aale  of  lands,  equity  will  look  to  the  intention  of  the  partiesx  STAom* 
InyA  T.  Fith,  11  Mont  63L    See  VaU  t.  TUlnum,  2  Wash.  476. 

SrrciFio  PnuroBMAHOi — Btfsot  of  Laohb.  —  Specific  performanoe  of  a 
aoQtiaet  for  tho  pvrohase  of  lands  will  not  be  decreed  at  the  instance  of 
Mba  Imyer  whoa  he  haa  been  gnilty  of  laches  or  unneoessary  delay:  Johnston 
▼.  Jaima,  86  Ala.  286;  MekUiRg  t.  Tr^  48  N.  J.  Bq.  638;  Pewroae  t.  Leeds, 
46  N.  J.  Bq.  294;  Kftose  v.SpraU,  23  Fla.  64;  Bequa  v.  Snow,  76  OaL  590.  A 
party  seekins;  specifio  performance  must  show  that  he  has  not  been  gnilty  of 
laehee  or  negligence^  but  that  he  hae  taken  all  proper  ateps  toward  a  per- 
formance on  hia  part:  JRogen  r.  Saunden,  16  Me.  92;  33  Am.  Deo.  635,  and 
aet^  Oreem  r.  Oovellaud,  10  OaL  317;  70  Am.  Deo.  725,  and  note;  Bryan  t. 
Iq^^  1  Rob.  12;  39  Am.  Dec  242;  PatUrmm  t.  MarUi^  8  Watt^  874;  34 
Daa  474g  and  note;  Nonhrup  ▼•  Btevene,  39^inn«  106w 


Covington  v.  Nbftzgeb. 

[IttlLIJNOlliMa.] 

i^nArum,  Aanom  bt,  Who  mjlx  Bring.  ^  A  bill  in  equity  pnrportiag  to 
be  by  a  Innatic  by  hia  next  friend,  and  seeking  to  set  aside  a  deed  ol 
aaoh  Innatic  should  be  dismissed.  No  person  can  maintain  anch  a  anil 
on  behalf  of  a  Innatic  nnlesa  he  has  authority  to  act  for  him  and  to  bind 
hia  estate,  and  thia  authority  hia  next  friend  doea  not  poaaeaa. 

Mulkey  and  Sawyer^  for  the  plaintiff  in  error. 
Jams$  E.  Courtney^  for  the  defendant  in  error* 

Cbaio,  J.  This  was  a  bill  in  equity,  brought  in  the  name 
tf  Qeorge  W.  Coyington,  by  his  next  friend,  Alexander  Cov« 
ington,  to  set  aside  a  certain  deed  executed  on  or  about  the 
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first  day  of  March,  1871,  by  the'  said  Oeorge  W.  CovingtoUt 
which  purported  to  convey  certain  premises  therein  described, 
situated  in  Pope  County.  The  ground  relied  upon  in  the  bill 
to  set  aside  the  deed  is,  that  Oeorge  W.  Covington,  at  the 
time  the  deed  was  executed,  was  insane,  and  that  he  has  re- 
mained insane  ever  since.  A  general  demurrer  was  inter* 
posed  to  the  bill,  which  the  court  sastained,  and  the  bill  was 
dismissed. 

There  is  but  one  question  of  any  importance  presented  by 
this  record,  and  that  is  whether  the  action  was  properly 
brought  in  the  name  of  George  W.  Covington,  the  insane  per- 
son, by  his  next  friend.  In  Story's  Equity  Pleading  the 
author  (sec.  64)  says:  ^'  The  care  and  commitment  of  the 
custody  of  the  persons  and  estates  of  idiots  and  lunatics  are, 
in  England,  the  special  prerogative  of  the  crown,  •  •  •  •  and 
whenever  one  is,  by  an  inquisition,  found  to  be  an  idiot  or  In* 
natic,  the  person  holding  the  great  seal  commits  the  cnstody 
of  the  person  and  estate  of  snch  idiot  or  lunatic  to  some  suit- 
able person  or  persons,  who  is  or  are  called  the  committee  or 
committees  of  the  idiot  or  lunatic.  In  all  such  cases,  the  idiot 
or  lunatic  must  sue  by  the  committee  or  committees  of  their 
estates,  all  of  them  being  made  parties  plaintiff."  In  section 
65  it  is  said:  "  In  some  of  the  states  in  America  the  courts  of 
equity  are  intrusted  with  the  like  authority  to  appoint  com- 
mittees  for  idiots  and  lunatics,  and  in  such  cases  the  idiots 
and  lunatics  sue  by  their  committees.  In  other  states  idiots 
and  lunatics  are  by  law  placed  under  guardians  appointed  by 
jther  courts.  In  such  cases,  the  idiots  and  Innatics  sue  and 
defend  by  the  proper  guardians,  unless  some  other  is  specially 
appointed  for  that  purpose.'^ 

A  very  interesting  case  on  this  subject  is  OrtUy  t.  Ifsr^ 
gere,  7  Johns.  Ch.  139,  where  a  bill  was  filed  in  the  name  of 
the  committee  alone,  to  set  aside  an  act  of  the  lunatic  A 
demurrer  was  interposed  to  the  bill,  on  the  ground  that  the 
lunatic  should  have  been  joined  as  a  party  with  the  commit- 
tee. Chancellor  Kent,  in  delivering  the  opinion  of  the  oourt| 
said:  *'  It  is  not  necessary  for  the  lunatic  herself  to  be  a  party 
plaintiff  with  her  committee  to  set  aside  an  act  done  by  her 
while  she  was  under  mental  imbecility.  The  same  objection 
was  made  in  the  case  of  Aitomey-general  t.  Parkhurst^  1  Ch. 
Cas.  113,  and  overruled  by  the  lord  keeper  •  •  •  •  In  another 
case  {RiMer  v.  Ridler,  1  Eq.  Cas.  Abr.  279)  the  bill  was  by  a 
lunatic  and  his  committee,  •  •  •  •  and  a  demurrer  was  put  in 
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because  the  lunatic  was  a  party  with  his  committee,  and  the 
demurrer  was  overruled.  It  would  seem,  therefore,  to  be  im- 
material, and  but  matter  of  form.  The  lunatic  may  be  joined 
with  the  committee,  or  omitted,  according  to  these  cases* 
•  •  •  •  The  general  practice,  howerer,  is  to  unite  the  lunatic 
with  the  committee,  as  was  done  in  AddUan  t.  Daio«on|  3 
Vero.  678;  but  there  does  not  appear  to  be  any  use  in  it^  or 
jiny  necessity  for  it,  as  the  committee  have  the  exclusiTe  cus- 
tody and  control  of  the  estate  and  rights  of  the  lunatic  The 
lunatic  may  be  considered  as  a  party  by  his  committee,  and, 
like  trustees  of  an  insolvent  debtor,  the  committee  hold  the 
estate  in  trust,  under  the  direction  of  the  court'' 

It  will  be  observed  that  the  principle  upon  which  the  chan« 
cellor  held  that  the  committee  was  the  proper  party  to  bring 
the  action  was,  because  they  have  the  exclusive  custody  and 
control  of  the  estate  and  rights  of  the  lunatic,  and  it  is  ob- 
vious that  a  person  not  clothed  with  authority  to  bind  the 
lunatic  or  control  his  estate  ought  not  to  be  permitted  to  file 
a  bill  to  set  aside  or  impeach  an  act  of  the  lunatic:  NieM  y. 
nomtUy  63  Ind.  42.  A  person  suing  as  next  friend  has  no 
authority  to  bind  the  lunatic  or  his  estate.  He  is  a  mere  vol* 
nnteer,  clothed  with  no  authority  from  any  court.  He  may 
be  liable  for  costs,  but  he  does  not  control  the  lunatic  or  his 
estate  in  any  manner  whatever,  and  it  would  be  a  dangerous 
rule  to  hold  that  such  a  person  might,  at  his  own  will  or  dis- 
cretion, come  into  court  for  the  purpose  of  impeaching  a  trans- 
action  in  which  he  has  no  interest,  as  trustee  or  otherwise,  and 
over  which  he  has  no  control.  The  rule  on  this  subject  is  well 
expressed  in  Dorsheimer  v.  Roarbackj  18  N.  J.  Bq.  4S9|  where 
it  is  among  other  things  said:  ^*The  rule  is  a  wise  one.  It 
should  never  be  permitted  that  any  volunteer  should,  by 
styling  himself  the  next  friend  of  an  idiot,  bring  suit  for  him, 
and  lose  or  jeopard  his  rights.'' 

We  think  it  is  a  well  settled  principle,  that  the  person  who 
brings  a  bill  to  avoid  the  deed  of  an  insane  person  must  have 
Iiower  to  act  for  such  person,  and  bind  him  and  his  estate: 
Nichcl  V.  2%oiiias,  63  Ind.  42.  The  lunatic  or  insane  person 
cannot  do  this  himselfl  He  has  no  disposing  mind.  He  can 
do  no  binding  acta  himself  while  his  insanity  continues.  Thm 
lunatic  may  act  on  regaining  his  sanity,  as  held  in  Hovey  v. 
Hob$on^  SB  Me.  451,  89  Am.  Dec.  706;  or  his  heirs  may  act 
after  his  death:  Breekenridge  v.  OrnMby^  1  J.  J.  Marsh.  286^ 
19  Am.  Dec.  71;  or  his  committee,  guardian,  or  conservatcf 
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may  bring  a  bill  daring  his  insanity;  but  we  do  not  think^ 
after  giving  the  subject  such  investigation  as  we  have  been 
able  to  do^  that  a  bill  can  be  maintained  in  the  name  of  tho 
lanatio  or  insane  person,  by  his  next  friend.  Provision  might 
be  made  by  statute,  under  which  a  bill  might  be  brought  by 
a  next  friend  in  a  case  like  the  one  involved;  but  we  have  no 
statute  authorizing  such  a  practice  where  real  estate  is  in- 
volved.  Chapter  86  of  our  Revised  Statutes  of  1874  provides 
for  the  appointment  of  conservators  for  insane  persons.  Sec* 
tion  6  of  the  act  provides  that  such  conservator  shall  havs 
the  care  and  management  of  the  real  and  personal  estate  of 
his  ward  and  the  custody  of  his  person,  unless  otherwise  or* 
dered  by  the  court  Section  13  declares  ^*  he  shall  appear  for 
and  represent  his  ward  in  all  suits  and  proceedings,  unless 
another  person  is  appointed  for  that  purpose,  as  conservator 
or  next  friend,''  while  section  6  of  the  chancery  act  provides 
that  suits  in  chancery  may  be  commenced  and  prosecuted  by 
infants,  either  by  guardian  or  next  friend,  and  by  conserva* 
tors  on  behalf  of  the  persons  they  represent.  While  the  stat- 
ute does  not  determine  in  whose  name  a  suit  of  this  character 
shall  be  brought,  the  language  used  seems  to  point  to  the  con« 
elusion  that  the  conservator  was  the  proper  person  to  bring 
the  action. 

We  have,  however,  been  referred  to  Lane  r,  Sehermerhom^  1 
Hill,  97,  as  an  authority  in  support  of  the  position  of  counsel 
for  plaintiff  in  error.  That  was  an  action  at  law  brought  by 
certain  persons,  as  a  committee  of  a  lunatic,  to  recover  money 
due  and  owing  to  the  lunatic,  and  the  court  held  that  an  ac- 
tion for  money  had  and  received  to  the  use  of  a  lunatio  can- 
not be  maintained  in  the  name  of  the  committee.  Whatever 
may  be  the  rule  at  law  in  an  action  to  recover  money  does  not 
affect  the  question  here,  as  this  is  a  proceeding  in  equity,  and 
as  we  understand  the  questioui  it  rests  upon  a  different  prin* 
oiple. 

J<me$  y.  Uoyd^  L.  B.  18  Bq.  Gas.  265,  has  also  been  cited. 
That  was  a  bill  brought  by  a  certain  person  described  as  a 
person  of  unsound  mind,  by  his  next  friend,  against  a  partner, 
for  the  protection  of  property  in  which  he  was  interested  as  a 
partner,  and  on  demurrer  to  the  bill  the  demurrer  was  over- 
ruled. But  while  the  court  overruled  the  demurrer,  it  expressly 
declined  to  decide  whether  a  decree  for  final  distribution  could 
be  made  without  the  appointment  of  a  committee  on  lunacy^ 
as  is  apparent  from  a  quotation  from  the  opinion,  as  follows: 
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^  I  do  not  say,  it  is  not  neoesaary  for  me  to  say,  at  the  preseDi 
moment,  whether  he  will  or  will  not  obtain  a  final  decree  with* 
oat  application  to  the  jurisdiction  on  lunacy.'' 

The  court  required  Covington,  the  next  friend^  to  file  bond 
tor  oostSy  but  this  cannot  be  construed  as  an  order  authorising 
him  to  sue  as  next  friend. 

We  think  the  judgment  of  the  circuit  court  was  correct^  and 
it  will  be  afiirmed. 

Judgment  aflSrmed. 

IifSAHB  PxBsovs  —  AonoHB  BT — Who  MlT  BaiHO.  —  loMse 
■ay  saa  by  their  next  friend  whan  they  hare  no  general  or  teetamentaiy 
gnardiaa:  Snuth  r.  Smiih,  IW  V.  0. 49Sf  Bee$e  v.  Beam,  9»  QtL  t46i  Sawmd 
T,  Howard,  S7  Ky.  SIS.  An  aetion  on  a  judgment  reooYored  hy  a  lonatie  ia 
ene  statfl^  ining  by  protein  and  may  be  maintained  in  another  state  hj  the 
lanatie  entng  by  the  aftme  next  friend:  Cook  r.  ThonOdUt  13  Tex.  293|  66 
Am.  Dee.  S3^  and  note.  *  When  a  bill  for  the  partition  of  lands  it  filed  in  the 
Jntveet  of  a  Innaiie^  it  most  be  filed  in  hit  name  by  hit  guurdian,  or  he  mml 
bt  joined  at  a  complainant  with  hit  gnardianx   WuL^.  IFeti^  90  AU  tffib 
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[140  iLLDIOIi^  64B.] 

A  WnuL  8Boiru>  Pottiss  Fova  RiQuisiria.  It  thould  bet  L  la  writittf 
ligned  by  the  testator  or  attested  with  hit  mark;  8.  Attetted  by  two 
•redibla  witneatet  who  tign  it  at  taoh  in  the  pretenoa  of  the  tettater  and 
by  hit  reqotatt;  8L  Proved  by  the  oath  of  tnoh  witntstet  or  of  one  of 
them  to  hare  been  tnbseribed  by  the  testator  and  by  them;  and,  A  The 
tsttator  ahonld  be  of  tonnd  mind  when  he  exeonted  the  wilL 

WiLU.  — Thb  Mark  or  ▲  TuTAToa  to  hit  will  it  Jnst  at  efleotiTt  at  wfaeo 
bo  tignt  his  name. 

Wnu.  —  Wmrxssia  to  ▲  Wol  Kbd)  Nor  Susaoam  Avr  Fosmal  Olauu 
or  ArntTATioM. 

Wnxa  —  Pabol  DxoLARATiom  or  a  TisTAToa  made  befort  or  after  tiio 
oxecntion  of  a  will  eannot  be  admitted  in  OTidenoe  for  the  purpose  of  in- 
validating iXf  bnt  may  be  reoeived  for  the  pnrpoeo  of  showing  his  knowl* 
odge  ol  its  eontentt  whea  it  it  elaiined  that  ho  wat  impottd  iqpon  by  not 
being  informed  thereoL 

WniA  ^  A  TsfTAToa  n  PamniaD  vo  Hayb  Knowv  nn  Oomtxhts  of  a 
will  when  bit  exeeation  of  it  it  proved  ia  taoh  manner  at  the  ttatntt 
reqniret. 

■fimoi^  Baaoa  n  RaoBiyxiro  WH»f  mat  wm  DnaiOAKosa  —If  iett&> 
aoay  only  tendt  to  establith  what  in  itt  absenoe  is  a  legal  piesnmption, 
it  may  be  irrelevant^  bnt  oannot  work  any  injury  when  ao  OTidenoe  it 
offered  tending  to  rebnt  tnoh  presumption. 

WnUb  —That  a  TuTAToa  Imtuidkd  ah  Ixsravinnrr  Buhwtbd  sr  Hm 
ten  Ha  Wm.  it  anflkMatly  maailetted  by  hit  ttlUag  a  thiiA 
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Ihal  1m  wm  making  his  willftad  reqnostiiig  iMh  lUfd  p«no&  to  witntv 
it  and  aigning  it  a  few  momenti  af tarwarda. 
Will,  what  u,  —  A  writing  doly  aignad  by  tha  paraoa  azaeatiiig  11 
aitaated  by  witnaaaaa  which  daolaraa  that  ha,  in  aonaideratiim  of 
doOar*  aa  wall  aa  hia  affaction,  aaaigna  and  aata  orar  to  hia  danghtor  all  hia 
proparty,  raal  and  paraonal,  to  haTO  tha  aama  af tar  hia  daath,  ia  a  wilL 

Bill  to  set  aside  the  will  of  Joseph  Robinson*    An  issno 

was  made  np  and  submitted  to  the  jary  as  to  whether  ibm 

paper  in  controversy  was  the  last  will  of  the  deoedent,  and  a 

verdict  was  returned  in  favor  of  the  wilL    The  alleged  will 

was  as  follows:  "Know  all  men  by  these  presents,  That  I, 

Joseph  Robinson,  for  the  consideration  of  one  dollar,  to  me  in 

hand  paid,  as  well  as  my  affection,  do  hereby  assign  and  set 

over  to  my  daughter,  Eliza  Jane  Brewster,  all  of  my  propertji 

both  personal  and  real,  to  have  the  same  after  my  death. 

''  Witness  my  hand  and  seal  this  7th  day  of  May,  1877. 

iiii 
^Attest:  "J.  S.  Post,  Josxph  x  Robinsok.    [SeaL] 

"E.  McClellan.'* 


IT.  0.  Johns,  for  the  plaintiffs  in  error, 

W.  T.  CamtM,  and  Buckingham  and  SchrcU^  tor  the  defend* 
-ants  in  error. 

Magkudbb,  C.  J.  1.  As  to  the  execution  of  the  instrnment 
admitted  to  probate  as  the  will  of  Joseph  Robinson,  deoeased* 
There  is  a  concurrence  of  the  four  requisites  which  have  been 
held  to  be  necessary  in  order  to  entitle  a  will  to  probate: 
•Canatsey  v.  Canatsey,  180  111.  897.  1.  The  instrnment  is  in 
writing  and  was  signed  by  Joseph  Robinson. '  McClellan 
swears  that  he  saw  Robinson  make  his  mark,  and  a  signatnra 
is  just  as  effective  where  the  testator  makes  his  mark,  as  where 
-he  signs  his  name;  Doran  v.  MuUen,  78  111.  842.  2.  The  in- 
atrument  is  attested  by  two  credible  witnesses,  McClellan  and 
Post.  The  subscribing  witnesses  signed  the  instrument  in  the 
presence  of  Robinson  and  at  his  request,  and  their  names  are 
written  opposite  or  under  the  word  *^ attest"  It  is  not  indie- 
pensable  that  the  witnesses  should  subscribe  any  formal  clanse 
4>f  attestation:  1  Redfield  on  Wills,  4th  ed.,  p.  232,  sec.  6,  and 
note  14.  8.  McClellan,  one  of  the  subscribing  witnesses,  sweara 
that  he  and  Post,  the  subscribing  witnesses,  were  present  when 
Robinson  signed  the  instrument,  and  that  he,  McCleUan,  saw 
Robinson  sign  it,  and  that  it  was  so  signed  by  him  in  the 
presence  of  the  two  subscribing  witnesses.  The  two  subscribe 
ing  witnesses  do  not  declare  on  oath  in  this  oase  that  thqr 
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were  present  and  eaw  the  testator  sign  the  instrnment  in  their 
yesenoe,  becaoee  one  of  them  died  before  the  will  was  ad- 
mitted to  probate  in  the  county  court;  but  section  6  of  the 
act  in  regard  to  wills  provides  that  ^  in  all  cases  where  any 
one  •  •  •  •  of  the  witnesses  to  any  will  •  •  •  •  shall  die  •  •  •  » 
so  that  his  •  •  •  •  testimony  cannot  be  procured,  it  shall  be 
lawftil  •  •  •  •  to  admit  proof  of  the  handwriting  of  any  such 
deceased  •  •  •  •  witness,  •  •  •  •  and  such  other  secondary  evi* 
dence  as  is  admissible  in  courts  of  justice  to  establish  written 
contracts  generally,  in  similar  cases.''  Here  it  was  proyen 
that  the  signature  of  J.  S.  Post,  as  subscribed  to  the  instru- 
ment, was  in  the  handwriting  of  said  Post,  and  that  the  in* 
strument  itself  was  in  his  handwriting,  and  that  he  was 
present  and  superintended  the  execution  of  the  instrumenti 
We  think  that  the  proof  required  by  section  6  was  furnished, 
and  that  under  that  section  the  will  was  as  much  entitled  to 
probate  as  though  the  deceased  witness  had  been  present 
4.  It  is  proven  by  the  testimony  of  McClellan  that  he  believes 
Robinson  to  have  been  of  sound  mind  and  memory  when  he 
signed  the  instrument.  We  are  of  the  opinion  that  the  execu- 
tion of  the  instrument  was  properly  established  by  prooC 

2.  It  is  claimed  by  the  plaintiffs  in  error  that  the  court 
below  erred  in  admitting  evidence  of  the  declarations  of  the 
testator,  made  before  and  subsequent  to  his  execution  of  the 
instrument  in  question.  It  is  also  claimed  that  the  court 
erred  in  instructing  the  jury  that  the  presumption  of  the  tes- 
tator's knowledge  of  the  contents  of  the  instrument  arising 
from  the  fiEust  that  he  signed  it,  might  be  considered  by  them 
'^in  connection  with  all  the  other  evidence  in  the  case  in  de- 
termining the  question  as  to  whether  he  actually  knew  the 
contents  of  the  paper  at  the  time  he  executed  it." 

The  parol  declarations  of  a  testator  made  before  or  after  the 
execution  of  the  will  cannot  be  admitted  for  the  purpose  of 
invaUdating  the  will:  Dickie  v.  Oarter,  42  IlL  876.  It  has 
been  held,  however,  that  declarations  of  a  testator  made 
subsequently  to  the  execution  of  a  will  may  sometimes  be 
admitted  merely  for  the  purpose  of  showing  his  knowledge  of 
its  contents  in  cases  where  it  has  been  charged  that  he  was 
imposed  upon  by  not  being  informed  of  such  contents:  1  Red- 
field  on  Law  of  Wills,  4th  ed.,  p.  567,  o.  10,  sees.  14,  IB.  In 
the  present  case  we  think  that  the  evidence  of  such  declara- 
tions might  well  have  been  omitted,  but  we  do  not  think  that 
they  could  have  done  the  complainants  any  harm.    Where  the 
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execution  of  a  will  by  the  testator  is  proven,  as  was  done  in 
this  ease,  in  such  manner  as  the  statute  prescribes,  it  will  be 
presumed  that  the  testator  knew  its  contents:  1  Redfield  on 
Law  of  Wills,  4th  ed.  p.  567,  c.  10,  sec.  14,  note  61.  Our 
statute  of  wills  does  not  require  that  the  party  executing  a 
will  shall  make  a  declaration  that  it  is  his  will:  Dickie  ▼• 
Carterj  42  IlL  876.  In  this  case,  however,  the  proof  does 
show  that  the  testator  told  McClellan  he  was  making  his  will 
and  wanted  McClellan  to  witness  it  The  paper  in  contro- 
versy was  produced  to  McClellan  a  few  minutes  after  he  waa 
asked  to  go  to  Post's  office  to  witness  a  wilL  It  is  true  thai 
the  instrument  was  not  read  over  to  Robinson  at  the  time  of 
its  execution,  nor  did  he  then  formally  declare  in  words  that 
it  was  his  will;  but  it  is  not  necessary  to  prove  that  the  tea- 
tator  knew  the  contents  of  the  will.  Such  knowledge  is  pre* 
sumed  from  the  fact  of  his  execution  of  it:  Daran  v.  Mullen^ 
78  111.  342;  KeUhley  v.  Stafford,  126  111.  607. 

In  the  case  at  bar,  the  complainants  introduced  no  proof 
whatever  to  rebut  the  presumption  of  knowledge  arising  from 
the  execution  of  the  instrument  If,  therefore,  the  evidence 
of  subsequent  parol  declarations  tending  to  show  knowledgo 
of  its  contents  had  not  been  introduced,  the  jury  would  have 
been  justified  in  finding  that  Robinson  knew  the  contents  of 
the  paper  from  the  fact  that  he  signed  it  The  evidence  of 
the  declarations  was  merely  cumulative  and  in  aid  of  the  pre- 
sumption arising  from  the  execution.  There  is  no  proof  thai 
any  fraud  or  imposition  was  practiced  upon  Robinson,  or  thai 
anything  was  done  to  conceal  from  him  the  nature  or  mean- 
ing of  the  instrument  which  he  was  signing.  Where  testi- 
mony only  tends  to  establish  what,  in  the  absence  of  proof,  is 
a  legal  presumption,  it  may  be  irrelevant,  but  it  can  certainly 
work  no  injury  in  the  absence  of  any  proof  tending  to  rebut 
or  overthrow  such  presumption:  Powell  v.  MeCordf  121  UL 
880;  In  re  WiU  of  Bonse,  18  111.  App.  433. 

8.  As  to  the  form  of  the  instrument  ^A  last  will  and  tee* 
tament  may  be  defined  as  the  disposition  of  one's  property,  to 
take  efiect  after  death  *':  1  Redfield  on  Law  of  Wills,  4th  ed., 
p.  5,  c.  2,  sec.  2,  par.  1.  The  instrument  in  controversy  is  a 
disposition  of  property  to  take  effect  after  death.  It  is  testa* 
mentary  in  character,  and  wholly  executory.  The  daughter 
was  not  to  have  or  become  the  owner  of  the  estate  until  her 
father's  death.  The  vesting  is  deferred  both  in  interest  and 
possession  until  the  death  of  the  maker.    The  statement  to 
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McClellan,  thai  he  was  making  his  will,  and  the  request  to 
UeClellan  that  he  come  and  witness  the  will,  made  as  such 
statement  and  request^  were  only  a  few  moments  before  sigQp 
ing  the  paper,  so  as  to  be  really  a  part  of  the  res  gettm^  indi* 
eate  that  it  was  Robinson's  intention  to  make  this  instrument 
his  will:  Frew  ▼.  Clarke^  80  Pa.  St  170;  Johman  v.  Yancey^ 
20  Ga.  707;  65  Am.  Deo.  646;  Badgley  ▼.  Votrain,  68  DL  26; 
18  Am.  Bep.  541;  Olney  ▼.  Howe^  89  IlL  556;  81  Am.  Rep. 
105;  Roth  Y.  Michalie,  125  111.  325;  Corner  ▼.  Comer,  120  IlL 
420. 

4.  The  instructions  given  conform  to  the  views  herein  ex- 
pressed. The  only  one  of  the  given  instructions  whish  is 
complained  of  has  already  been  noticed.  Counsel  for  plain* 
tiffs  in  error  urge  it  as  error  that  the  court  below  refused  to 
give  instructions  numbered  five  and  six  asked  by  the  com- 
plainants. Upon  a  careful  comparison  of  these  refused  in* 
strucUons  with  those  that  were  given,  as  they  are  set  forth  in 
the  record,  we  find  that  all  which  is  material  in  the  former 
is  expressed  in  the  latter. 

The  decree  of  the  circuit  court  is  affirmed. 

Wius  ^  RiQaisrm  ov.  —  A  will  most  1m  talraorilMd  by  at  laMt  two  dto* 
ialerwted  witnesses:  3immon§  t.  Leonard^  91  Tean.  183;  30  Am.  St  Bep. 
S75;  and  the  testator  mast  be  poesessed  of  saffioleat  inteUigenoe  to  appreoi* 
ate  what  he  was  doiog:  Bich/notuTt  Appeal,  59  Ooim.  226;  21  Am.  St.  Bepb 
S5,  and  note;  Oowfene  t.  Convene,  21  Vt.  168;  52  Am.  Dec.  58,  and  notef 
Ooauioek  ▼.  Hadlyrme  Bcc  Soe.,  8  Ooan.  254;  20  Am.  Deo.  100;  Olark  t.  Fisher, 
I  Paige»  171;  19  Am.  Deo.  402,  and  note;  and  it  mast  be  signed  by  the  tea* 
istor:  Sintnume  t.  Leonard,  91  Tenn.  183;  80  Am.  St.  Rep.  875,  and  note. 

Will— What  la.  — A  wiU  is  an  instrument  by  which  a  person  makea  a 
dispoeitioa  of  his  property,  to  take  effect  at  his  decease:  Barney  t.  Hctyee,  II 
Mont  671;  28  Am.  St  Bep.  495,  and  note;  Hazteton  ▼.  Reed,  46  Kan.  73;  26 
Am.  St.  Rep.  88,  and  note;  Cover  r.  SUm,  67  Md.  449;  1  Am.  St  Rep.  406^ 
and  note;  B<M  ▼.  Harriaon,  9  Rioh.  Bc|.  Ill;  70  Am.  Dea  203,  and  note. 

Wills— Wmnua  Ihstbumbnt  was  Intcndbd  as  Will— EyiDSNCs. 
In  determining  whether  an  instrament  execnted  by  a  testator  was  intended 
by  him  as  a  will,  eridenoe  as  to  the  instraotion  he  gave  the  dranghtsman  as 
to  the  natnre  of  the  paper  he  was  asked  to  draw  is  admissible:  Sharp  w.  Hall, 
86  Ala.  110;  11  Am.  St  Rep.  28,  and  note  with  oases  collected.  See  note 
to  Ssob  T.  Plmte,  20  Am.  St  Repb  845. 

Wills  — SmmoiSHOT  of  Tsstatob's  Marx  mm  a  Sioratvbs  et  Kams. 
A  testator  may  sign  his  will  by  making  his  mark:  Chaffee  t.  Bapiiat  Mieekn^ 
mry  €kmveitA>n,  10  Paige,  S5;  40  Am.  Dea  225,  and  note.  Oonira,  OrabfU  t. 
Biur,  6  Pa.  St  441;  47  Am.  Deo.  418,  and  note.  A  blind  testator's  mark  is 
eqoivalent  to  a  signatare  when  he  is  incapable  of  sabecribing  his  name:  Sag 
r.  am.  8  Stroll.  297;  49  Am.  Dee.  647. 

WauL  — Spgwcitwoi  ov  ArravrATioir:  See  SSmmme  t.  Leonard,  01  IWna. 
mi  m  Am,  9k,  Rap^  S75b  wcl  noto;  note  to  Oq/lm  ▼.  0#%  ^  Am  Dm 
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Mf  I  Mie  lo  JfoyiMnl  ▼.  Vkiiom,  90  Am.  Rap.  889;  MctMiaad  note  to  Witt  y 
Mmaner,  S8  Am.  lUpt^  fi9& 

WiLUL  —  DiOLAmAiiDHi  ov  TanAfOB  10  Impbaob  OB  laTAunm  as 
Wni4  8MDO«ittoifa«try/\Vi0^69  Am.  B(tpL899|  ITatowaoT. 
ii  Am.  Dita  80}  •ztoodad  note  to  iM«<i  ▼•  Trawkk  88  Am.  Dmi  WL 
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TlLLAOl  OxOAVtZATIOV  —  AvtAOK  BT  QlTO  WABBAXtO  OB  PBTmOB  lOB  0»» 
OAjriiATioii.  —  In  ^riio  warranto  prooeedingt  to  dotormiiM  tho  Talidity 
of  a  Tillage  inoorporation  ander  the  lUinoia  ttatata^  parol  oriddnoo  io 
admiuiblo  to  oontradiet  the  petition  lor  iaoorporatioii,  aod  to  aliov 
that  at  the  time  of  filing  it  the  territory  did  not  have  the  required  ^oipm* 
latton,  notwithstanding  the  recitals  in  snoh  petition  to  the  oontrary. 

TiLLAOX  Obqamisatiom  ^  Attaok  BT  Quo  WABRANTa  —  Under  the  DlinolB 
•tatnte^  the  dntiea  imposed  npon  a  ooanty  judge  in  reepeot  to  the  po» 
tition  for  inoorporation  and  the  steps  to  be  taken  therennder,  afe  purely 
Bdnisterial,  and  not  jndioial,  and  his  aotion  in  calling  an  election  for 
Tillage  tmstees  is  not  oonclnsiTe  of  the  validity  of  the  ineorporatioii^ 
whioh  may  be  attacked  by  quo  wxrranio,  and  the  recitals  in  the  petition 
for  organintion  may  be  contradicted  by  parol  evidence  in  sndh  proceed* 
ing. 

TiLLAGB  Oboamixation — JaarmoATioir  oh  Qvo  Wabbabto  —  SuinciBBorr 
OF  Answbb.  —  When  the  validity  of  the  incorporation  of  a  village  nndnr 
the  Illinois  statute  is  attacked  by  quo  toarranto,  the  incorporators  mnsi 
Justify,  and  in  doing  so,  must  allege  In  their  answer  and  prove  the  j«« 
risdictional  facta  necessary  to  the  validity  of  such  incorporation,  and 
their  failure  to  allege  such  facts  will  not  excuse  them  from  proving 
thenit  as  their  existence  is  essential  to  such  justification. 

TiLLAOB  OBOABIIATIOir  — Quo    W ABB AHTO  ^  ESTOFFBb  —  WhOB  fhc  Tul* 

idity  of  the  incorporation  of  a  village  is  attacked  on  0*9  warramio  bj 
fhe  state^  its  introduction,  in  evidence^  of  the  petition  for  incorporatioi^ 
BMrely  for  the  purpose  of  identifying  the  records  to  be  used  in  the  es* 
amination  of  witnesses  to  contradict  its  recitals,  will  not  ottop  it  horn 
introducing  evidence  io  contradict  such  recitals. 
TkLLAOB  OaoABiSATioir — Quo  Wabbanto  ^Laohis  as  DBraifSB.  ~  Whe« 
the  validity  of  the  incorporation  of  a  village  is  attacked  by  qm  isaminlB^ 
and  the  statute  of  limitations,  or  laches  in  prosecuting  the  action,  is  noi 
■et  up  in  the  answer,  no  snoh  defense  will  be  presumed  or  oonridered. 

Jame$  R.  Ward,  Frank  M.  OfWt&oiiM,  and  Edward  A.  /^ 
iMfOy  for  the  appellBotB. 

T.  J.  Selby^  8iate*$  attorney^  for  the  appellee. 

ScHOLFTSLD,  J.  The  first  qaestion  presented  in  argnmeni 
is,  whether  it  is  oompeteoty  in  a  proceeding  by  quo  foarranU 
te  determine  the  validity  of  a  claimed  incorporation  of  a 
lage  under  the  general  law,  to  receive  parol  evideuoa 
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to  proye  thai  there  was  not  a  popnlaiion  of  three  hundred  Iih 
habitants  residing  on  the  territory  sought  to  be  incorporated^ 
at  and  before  the  time  the  petition  to  become  incorporated 
was  presented  to  the  county  judge.  The  court  below  ad* 
miited  such  evidence  upon  the  trial,  and  its  judgment  was 
gmn  upon  a  finding  by  the  jury,  in  oonsequence  of  the  ad* 
mission  of  parol  evidence  that  there  was  not  that  amount  of 
popnlatiou  residing  on  the  described  territory  at  the  time^ 
mentioned. 

It  is  provided  in  section  6,  article  11,  chapter  24,  of  the 
Revised  Statutes  of  1874,  entitled  '^  cities,  villages,  and 
towns"  (page  242),  that  **  whenever  any  area  of  contiguous 
territory,  not  exceeding  two  square  miles,  shall  have  resident 
thereon  a  population  of  at  least  three  hundred  inhabitants^ 
•  •  •  •  the  same  may  become  incorporated  as  a  village,  under 
this  act,  in  the  manner  following:  Any  thirty  legal  voters 
resident  within  the  limits  of  such  proposed  village  may  peti* 
tion  the  county  judge  of  the  county  in  which  they  reside,  to> 
eause  the  question  to  be  submitted  to  the  legal  voters  of  such 
proposed  village  whether  they  will  organize  as  a  village  under 
this  act.**  It  is  further  provided  in  the  next  section  (section 
6),  that  '^npon  filing  such  petition  in  the  office  of  the  county 
clerk,  it  shall  be  the  duty  of  such  judge  to  perform  the  same 
duties  in  reference  to  fixing  the  time  and  place  of  such  elec- 
tion, giving  notice,  appointing  judges  thereof^  as  is  above  re- 
quired to  be  performed  by  the  president  and  trustees  in  towns 
abeady  incorporated."  And  it  is  provided  in  section  7,  thai 
^if  a  majority  of  the  votes  cast  at  such  election  is  for  village 
organization  under  the  general  law,  such  proposed  village^ 
with  the  boundaries  and  name  mentioned  in  the  petition^ 
shall  from  thenceforth  be  deemed  an  organized  village  under 
this  act,  and  the  county  judge  shall  thereupon  call  and  fix 
the  time  and  place  of  an  election  to  elect  village  officers.'' 

These  are  the  only  provisions  of  the  statute  relating  to  the 
question.  It  will  be  seen  that  the  calling  of  the  election  to 
determine  whether  the  territory  shall  be  organized,  the  hold* 
ing  of  that  election,  the  declaring  its  result,  and  the  declaring 
of  the  organization  of  the  village  pursuant  to  the  result  of  the 
election,  all  presuppose  that  there  is  at  least  a  population  of 
three  hundred  inhabitants  residing  on  the  territory  to  be  or* 
ganized,  that  the  county  judge  is  not  required  to  find  what 
the  fact  is  in  that  respect,  that  no  tribunal  or  mode  of  ascer* 
tainiug  what  the  fact  is,  in  that  respecti  is  provided  by  stat-^ 


ute,  and  tliat  fhe  etattite  does  not  make  the  petition  eonclaehr^ 
eTidence  of  the  truth  of  the  facts  therein  alleged.  It  is  there- 
fore impossible  that  anybody  can  be  oonoloded  by  the  ledtala 
of  the  petition  on  this  question. 

The  duties  imposed  upon  the  county  judge  are  upon  the 
individual  selected  and  designated  by  his  incumbency  of 
office,  and  they  are  purely  ministerial:  Owner$  of  Land  ▼.  P^e- 
pU,  113  111.  296;  People  y.  NeUon,  133  111.  566.  It  is  of  the 
essence  of  a  judgment,  conclusive  as  to  any  given  question^ 
that  there  shall  be  both  jurisdiction  and  an  actual  decision 
of  the  question.  But  here  no  tribunal  decides — petitionem 
merely  recite  —  what  was  the  number  of  inhabitants:  PeopU 
T.  McOowan,  77  III.  646;  20  Am.  Rep.  254;  Sehroeder  v.  Jtfsr- 
^hants^  etc.  Ins.  Co,,  104  III.  71;  and  Kelly  v.  PeopJs^  115  IlL 
689,  66  Am.  Rep.  184,  cited  by  counsel  for  appellants,  are 
therefore  wholly  unlike  the  present  case,  for  in  each  of  those 
oases  a  judgment  of  a  court  upon  the  particular  question  was 
tinder  consideration. 

It  was  incumbent  on  appellants  here  to  justify,  and  in 
doing  so  it  was  necessary  to  state  particularly  the  organisa* 
iion  of  the  village,  and  this  could  not  be  done  without  stating 
the  existence  of  the  jurisdictional  fact,  —  the  residence  of  the 
requisite  number  of  inhabitants  upon  the  territory  to  be  or* 
l^anized,  which  gave  the  right  to  file  the  petition  for  organiza* 
iion.  The  people  were  not  bound  to  show  anything:  Clark  v. 
People,  15  111.  217;  Carrico  v.  People,  123  111.  203.  The  fail- 
ure of  appellants  to  set  up  the  fact  of  the  residence  of  the 
requisite  number  of  inhabitants  can  upon  no  principle  excuse 
ihem,  in  this  proceeding,  from  proving  that  fact,  for  without 
euch  proof  they  do  not  justify. 

The  next  question  is,  whether  the  people  are  estopped  by 
the  recitals  in  the  petition,  because  of  the  petition  having 
been  read  in  evidence  by  the  state's  attorney  in  making  oat 
his  case  in  chief.  It  was  unnecessary  for  the  state's  attorney 
to  introduce  this  evidence,  and  it  should  properly  have  come 
from  the  other  side;  but  it  is  manifest  that  his  intention  ia 
introducing  it  was  merely  to  identify  the  records,  for  the  pur- 
pose of  calling  the  attention  of  the  witnesses  to  them,  in  their 
•examination,  on  the  contested  fact.  It  was  not  introduced  in 
prove  the  number  of  inhabitants,  but  as  a  basis  for  contra* 
4icting  its  recitals  in  that  respect  We  think  the  people  wove 
not  estopped  by  its  recitals. 

A  point  was  urged  in  argument|  that  great  injury  will  W^ 
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loli  from  now  allowing  this  soil  to  be  praweuted,  by 
of  mnxkj  important  acta  baring  been  done,  in  good  faith,  npoQ 
the  Talidit7  of  the  organisation.  It  ia  a  anffioient  answer  to 
this,  that  no  atatnte  of  limitations,  and  no  facts  constituting 
laches  on  the  part  of  the  people  in  prosecuting  the  suit,  are 
set  np  in  the  answer.  We  cannot  presume  the  existence  of 
each  laches  aa  should  bar  the  prosecution  of  the  suit  without 
allegation  or  proofl 

The  only  remaining  question  is  one  of  fact:  Does  the  eyi* 
dence  sustain  the  finding  of  the  jury  as  to  the  number  of  in* 
habitants  residing  on  the  territory  sought  to  be  organised,  at 
the  time  the  petition  for  that  purpose  was  presented?  We 
are  unable  to  say  that  it  does  not  In  our  opinion  there  ia 
ample  evidence,  if  believed  by  the  jury,  to  sustain  their  find* 
ing,  and  we  cannot  say  that  in  believing  it  they  must  have 
been  influenced  by  partiality  or  prejudice* 

The  judgment  ia  affirmed. 

Qvo  WAaaAHiD  —  DanonvsLT  Oboah isid  MvmanAL  OmroaAnoaft 
An  information  will  lia  againtl  «  d€  facto  mnnioipU  oorpomtioii  lor  tke 
vmrpation  of  oorponte  frnnohiMi^  or  to  o«ft  it  from  tho  onjoTnitnt  of  Um 
priTiiogMthttreoft  Sftrfer.  2Va^,48Mitt*497«  When  an  inf ormatUm  in  tha 
minio  of  a  fm  warranio  ia  filed  qnestioning  the  legality  of  the  organia^ 
Hmt  of  a  mnnieipal  corporation*  saoh  d€fado  corporation  ie  a  proper  defend* 
ant:  8iaU w.  Commiukmen, SOIX.  J.  Lb  467|  iVopttT.  Spring  Foifay^  129111 
I60L  For  a  diaeuttioQ  of  the  enbjeot  of  informatione  in  the  natori  of  fm 
warranto  against  mnnieipal  oorporatione,  ace  extended  Bote  tn  PaopU  ▼• 
BtM^Uur  £te.  B.  Jl  Co.,  dO  Am.  Dec  48^  49. 

Quo  WABBAirao— Lacho.  •*  Lapee  of  time  ie  no  bar  to  filing  an  Inlari 
gmtion  in  the  nature  of  a  quo  warranto  by  the  attorney-generals  8tat$  f^ 
htwttBDet  Tari^iU  Cb.,  S  ft.  L  621;  9A  Am.  Deo.  128^  and  noti» 
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Bauiiiff  DoMAXH— Uss  ov  SrRsm  bt  RAnjioAD— ^Davaohl— Wboa 
a  railroad  acqniree  the  right  to  lay  iti  tracks  In  the  etreeti  of  n  oilj. 
II  ia  not  required  to  inatitate  condemnation  proceedingi  ia  reopecl  to 
damagen  which  may  acome  to  ownera  of  property  abntUng  thereon; 
tad  when  ao  part  of  mch  property  ia  taken  for  anoh  pnUio  nse^  the 
•vner  ia  not  entitled  to  hare  proceedingi  institnted  nnder  the  eminent 
domain  law  to  aaeertain  wiiat  damagta  hia  property  may  wntain  hi 
oooeeqnence  of  the  conatmcticn  and  cperaticn  of  the  railroad.  Bo  li 
■omitted  to  hia  action  at  law  to  looovor  hia  danu^pB%  which  bumI  aU  he 
looorered.  In  one  action. 

AH.  ec  Bit.,  Vol*  xxxm. -IS 
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SwtKgw  —  Use  of,  bt  Railboad — DAMAnn.  —  A  railroad  oompaay  !■  liable 
lor  all  direct  physioal  damage  aoomiag  to  a  eoQtigaona  or  abat- 
ting  landowner  from  the  constnxotioa  and  operation  of  aiLoh  railroad 
in  the  street,  although  no  land  im  actually  taken;  and  in  snch  case,  the 
damages,  past,  present,  and  fata  re,  to  which  the  landowner  ia  entitled* 
must  be  recovered  in  one  action. 

Etf TNRNT  Domain  —  Publio  Use  —  Taking  Propbrtt  fob  Railroad  &. 
Railroads  are  qwui  public  corporations,  and  the  taking  or  damaging  of 
private  property  for  their  construction  or  maintenanoe  ia  a  publio  naa 
for  which  jast  compensation  must  be  made. 

Strebts  —  UsB  OF  BT  RAILROAD  —  LuuHOTioM  —  Davaobs. — An  Injono* 
tion  will  not  lie  at  the  suit  of  an  abutting  property  owner,  when  the 
•ntry  upon  a  street  by  a  railroad  ii  under  the  authority  of  the  mnnicU 
pal  agency  invested  with  the  oontrol  of  such  street.  In  such  oaacb  th* 
abutting  property  owner  has  an  adequaite  remedy  at  law  in  an  action  to 
recover  hit  damages,  and  there  ia  no  ground  for  the  interferanoa  of  a 
court  of  equity. 

BfBBjrrs  —  Uai  of  bt  Railroad  —  Damaqis  as  AOAnrsfT  Enoumbrahobrs  ob 
AuBNBBS.  —When  the  property  of  an  abutting  owner  is  taken  or  dam- 
aged by  the  construction  or  operation  of  a  railroad  in  a  street^  he  ia 
entitled  to  compensation  for  the  injury  received,  aa  against  the  oncnm- 
brancers^  alienees,  or  sucoessora  of  snch  railroad,  and  ita  franchtaes  and 
property,  unless  he  has  done  aome  act  amounting  to  a  waiver  of  hia 
right*  or  by  which  he  is  estopped  from  asserting  it^ 

fiSBBBTS—  UsB  OF  BT  RAILROAD — DaMAOBS  AS  AOAIirBF  AUBNBB  OB  ElT. 

ODMBRANOBBS.—  When  the  property  of  an  abutting  owner  ia  damaged  by 
the  construction  of  a  railroad  in  the  atreet,  be  may  be  without  means  of 
redress  until  by  appropriate  proceedings  ho  has  had  the  extent  and 
amount  of  his  damage  ascertained;  but  when  the  damages  are  asoertained 
in  the  moda  provided  by  law  the  right  of  suoh  owner  to  the  payment  of 
fhe  same  as  compensation  out  of  the  railroad  property  ia  abaolnte  aa  a 
oonditicn  to  the  continued  appropriation  of  the  street  to  such  public  oaa 
whereby  the  injury  is  inflicted,  and  it  is  not  in  the  power  of  the  raUroad 
oompany  by  alienation  or  .encumbrance  of  ita  property  to  defeat  thia 
right,  and  the  alienee,  encumbrancer,  or  successor,  will  take  with  notice 
of  the  provisions  of  law  restricting  the  power  to  take  or  damage  private 
property  for  a  public  use,  and  subject  to  the  burden  oaat  npon  the  rail* 
road  oompany  by,  through,  or  under  which  such  interest  is  acquired. 

SmNRNT  DoMAiB — Propbrtt  Takbn  OB  Damaobd  bt  Railroad —  Rboot- 
BBT  A0AIK8T  MoRTaAQBBS—  PuioRiTT  OF  LiBN.  —  When  a  mortgagee 
of  the  bonds  and  property  of  a  railroad,  ia  notified  by  the  face  of  tho 
bonds  that  they  are  issued  upon  a  projected  and  nnflniahed  road«  bo 
takes  with  notice  that  the  right  of  way  must  be  acquired  in  some  of  the 
recognised  modes  known  to  the  law,  and  that  when  the  road  ia  built 
tbroni(h  cities,  damagea  may  thereby  be  oaused  for  which  oompenaation 
moat  be  made,  and  when  such  damages  have  accrued  and  havo  bean  re- 
dnoed  to  judgment*  the  fact  that  the  bonds  and  the  mortgage  were 
executed  prior  to  the  recovery  of  such  Judgment,  will  not  give  themort* 
gage  any  priority;  on  the  contrary,  upon  a  foredoanre  thereof,  the  jndg* 
neat  for  damagea  must  be  first  aatiafied  oat  of  the  proceeds  of  the  fore- 
elosare  sale  of  the  railroad  property. 

■vniBicT  Domain  ^  Da VAOB  to  Prtfatb  Pbopbbtt^  Sitbtital  ov  Aonov. 
Whea  a  cause  of  action  has  aocrned  for  damagea  to  private  property 
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from  the  oonatraction  of  a  railroad,  and  tnit  haa  boon  institated  tihere- 
for  in  the  lifetime  of  the  party  damaged,  the  right  of  action  will  snrriTe 
and  pan  to  hii  personal  representative  npon  his  death  and  not  to  hit 
heir  or  doTisee. 

Kkiicsft  Don  aim  —  Dahaob  to  Pbiyatb  Propbrtt  —  Right  of  AcrnoH  » 
Mbasurk  of  Damaobs.  —  In  case  of  diimage  to  priyate  property  frost 
the  location  and  oonstmction  of  a  railroad,  a  right  of  action  aocrnes  npom 
the  completion  of  the  road  to  recover  not  only  present  bnt  prospeottre 
damaffee,  but  the  injared  party  may  bring  his  action  at  any  time  within 
five  years  from  the  accming  of  the  right  He  may  wait  until  his  perma- 
nent damages  have  become  susceptible  of  absolute  proof  before  bringing 
his  aodon,  if  brought  within  the  five  years,  and  then  recover  hit  perma* 
•ent  damages  instead  of  sooner  bringing  the  action  and  resorting  to  prool 
of  proepeotive  damages  arising  from  the  operation  of  the  road. 

EMiNBirr  Domain  —  Mbabubb  of  Dahaob  to  Pbitatb  Pbopbrtt^Sta*- 
UTB  OF  Limitations.  —  Whenever  a  right  of  action  for  damaget  for 
injury  to  private  property  from  the  location,  oonstmction,  and  operation 
of  a  railroad  has  accrued,  and  the  action  hat  been  brought  within  the 
period  of  the  ttatnte  of  limitations,  proof  may  be  made  of  the  permanent 
damages  to  the  property,  and  the  recovery  being  once  for  all,  may  in* 
dude  all  damaget  flowing  from  the  location  and  ordinarily  skilifnl 
operation  of  the  road. 

blNBMT  BOMAIN  —  DaMAOB  TO  PRITATB  PrOPBBTT  —  MXABUBB  OF  DAV- 

AOBS  TO  Tbnant.  —When  the  business  of  a  tenant  is  injured  by  the 
location  and  operation  of  a  railroad  in  front  of  the  leased  premises,  the 
meatnre  of  damages  which  may  be  recovered  by  the  tenant  it  limited 
to  the  loss  of  probable  profits  in  his  business  as  shown  by  the  evidence 
from  the  time  of  the  construction  of  the  road  and  its  operation  to  rack 
timo  at  the  tenant  might,  by  the  ezeroite  of  ordinary  diligence,  havt 
procured  another  plaoe  of  business  equally  eligible  for  the  transactioa 
of  his  business,  including  a  reasonable  time  for  removaL 
taiNBHT  Domain  —  iNvrrATioN  to  Looatb  Railroad  —  Estofpbl  to 
CLAnt  Dam AOBs.— When  the  owner  of  property  nrget  or  inducet  a 
railroad  company  to  locate  itt  road  on  an  adjacent  ttreet  he  will,  after 
the  invitation  hat  been  acted  upon,  be  estopped  from  claiming  damaget 
or  enjoining  the  operation  of  the  road,  bnt  to  create  such  estoppel  there 
Binst  be  tome  affirmative  act  by  tuch  owner,  in  reliance  upon  which  the 
railroad  oompany  has  acted  to  its  prejudice.  The  fact  that  such  owner 
requested  an  alderman  to  vote  for  an  ordinance  granting  the  right  to 
the  oompany  to  locate  itt  road  on  the  ttreet,  when  it  doet  not  appetr 
that  tnch  vote  wat  necessary  to  the  passage  of  the  ordinance,  doet  not 
ostop  him  from  recovering  for  damaget  to  hit  butinets  arising  from  the 
location  and  operation  of  the  road. 

Domain — Damaob  to  Pritatb  Profbrtt  ~  Judgmbnt  fob. 
Binding  on  Mortoagbbs  of  Railroad.  —  A  judgment  by 
default  agtintt  a  railroad  for  damages  to  adjoining  property,  anting 
from  the  construction  and  operation  of  the  road,  is  not  binding  tt  to 
amount  on  a  mortgagee  of  the  company  not  a  party  thereto^  and  in  a 
eontett  between  tuch  mortgagee  and  the  owner  of  the  property  damaged 
tt  to  priority  of  payment  out  of  the  prooeedt  of  a  tale  of  the  road  and 
properly  nnder  foredoeure,  the  court  may  reopen  tnch  Jndgnfttnt  and 
rsqnirt  a  roattcttment  of  the  damsgeti 
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MorrUon  and  IFbitfodk,  for  the  appellants. 

T.  B.  Merriit^  and  Casey  and  Dioight,  for  the  appellees. 

Shopb,  J.    The  principal  question  presented  in  this 


is,  whether  the  judgments  in  favor  of  appellees,  severallyi  were 
entitled  to  priority  of  payment  out  of  the  funds  produced  by 
the  sale  of  the  railroad  in  the  foreclosure  proceeding  instituted 
by  appellants,  or  was  the  lien  of  the  mortgage  of  July  1, 1882, 
paramount,  and  entitled  to  priority  of  payment  as  against 
those  judgments.  The  court  below  decreed  that  the  judg- 
ments, aggregating  $11,205,  were  entitled  to  priority,  and  dL 
Tected  the  master  to  pay  the  same  out  of  the  proceeds  of  the 
'Sale. 

The  Jacksonville  Southeastern  Railway  Company  was  or* 
tganized  under  the  laws  of  this  state,  to  construct,  build,  and 
•operate  a  line  of  railway  from  the  city  of  Jacksonville  to  the 
•city  of  Centralia,  in  this  state*  It  acquired  title  to  an  exist- 
ing railway  from  Jacksonville  to  the  town  of  Virden,  and 
thereupon  issued  three  hundred  bonds,  of  one  thousand  dol* 
lars  each,  and  executed  a  first  mortgage  on  the  road  from 
Jacksonville  to  Virden,  and  upon  its  projected  line  from  Virden 
to  Litchfield,  to  secure  the  same.  Subsequently,  on  July  1, 
1882,  it  executed  the  mortgage  in  question  upon  all  of  its 
§ine  of  road  then  conetructed  and  thereafter  to  be  built  firom 
Jacksonville  to  Centralia,  to  secure  eleven  hundred  and  twenty 
bonds,  of  one  thousand  dollars  each,  the  bonds  held  by  appel- 
lants being  parcel  thereof.  These  bonds  upon  their  face  con* 
tained  a  condition  that  the  trustees  therein  named,  or  their 
fiuccessors  in  trust,  might  enter  upon  and  take  possession  of 
the  mortgaged  road  if  the  interest  provided  for  therein  should 
remain  due  and  unpaid  for  six  months,  or  the  taxes  on  the 
mortgaged  property  should  remain  unpaid  six  months  after  the 
«ame  became  due,  and  might  declare  the  principal  of  the  bonds 
<1  ue  and  payable.  By  the  terms  of  the  mortgage,  the  bonds  were 
to  be  issued  as  the  work  of  construction  progressed,  at  a  rate 
not  exceeding  ten  thousand  dollars  for  each  mile  of  completed 
road.  The  length  of  the  proposed  road  was  110  miles.  The 
road  was  completed  to  the  city  of  Centralia  from  Virden  in 
October,  1883.  By  ordinance  of  the  city  of  Centralia,  passed 
Januarv  10, 1883,  the  railway  company  was  authorised  to  lay 
its  tracks  upon  and  along  Chestnut  Street  in  said  city,  which 
was  done.  Appellees  were  owners,  some  in  fee  and  others  by 
iMsehold  interests,  of  lots  abutting  upon  Chestnut  Street, 
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each  of  whom,  with  others,  claims  that  his  abutting  property 

was  damaged,  and,  as  to  appellees  Heiss,  Prill,  and  Buehler^ 

also  that  their  business  then  and  theretofore  carried  on  on 

said  street  was  damaged.    In  December,  1887,  and  January^ 

1888,  suits  were  brought  by  appellees,  seyerally,  against  th» 

railroad  company  to  recover  damages  therefor,  which  resulted 

in  judgments  for  the  plaintiffs.    Executions  issued  upon  these* 

judgments,  and  were  returned  nvUa  bona*    As  will  be  seen 

from  the  preceding  statement,  these  judgments  were  opened 

by  the  chancellor,  at  the  instance  of  appellants,  and  such 

proceedings  had  as  resulted  in  the  several  assessments,  by  a 

jury,  of  damages  to  the  property  of  appellees,  as  shown  by  tha 

decree.    The  authority  of  the  city  to  authorize  the  laying  of 

the  railroad  tracks  in  Chestnut  Street,  and  its  use  for  railroad 

purposes,  is  not  questioned. 

The  constitution  of  1870,  article  2,  section  18,  provide* 
"that  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Such  compensation^ 
when  not  made  by  the  state,  shall  be  ascertained  by  a  jury^ 
as  shall  be  prescribed  by  law."  It  has,  however,  been  repeat- 
edly  held  that  a  railroad  company  acquiring  the  right  to  lay 
its  tracks  in  the  streets  of  a  city  is  not  required  to  instituti^ 
condemnation  proceedings  in  respect  of  damages  which  may 
aoerue  to  owners  of  property  abutting  such  streets,  and  wher» 
no  part  of  the  land  of  an  abutting  lot  owner  is  entered  upon 
or  sought  to  be  condemned  for  public  use,  the  owner  is  not 
entitled  to  have  proceedings  instituted  under  the  eminent 
domain  law  to  ascertain  what  damage  his  property  may  sus- 
tain in  consequence  of  the  construction  and  operation  of  a 
railroad:  Peoria  etc.  Ry  Co.  t.  Seherit^  84  111.  186;  SUUon  ▼» 
Chicago  etc.  R.  R.  Co.^  76  IlL  74;  but  the  landowner  is  re* 
mitted  to  his  action  at  law  to  recover  his  damages.  The  right 
to  recover  damages  for  injury  to  private  property  occasioned 
by  the  occupation  of  a  public  street  by  a  railroad,  or  the  tak* 
ing  of  other  property  for  the  public  use,  is  secured  to  the 
property  owner  by  the  provision  of  the  constitution  quotedt 
Chicago  etc.  IL  R.  Co.  v.  Ayres,  106  BI.  611;  and  the  railroad 
company  will  be  liable  for  all  direct  physical  damages  acoru* 
ing  from  the  construction  and  operation  of  such  railroad  to 
such  contiguous  or  abutting  owner:  Stone  ▼.  Fairbury  ctc^ 
Jt.  JR.  Co.,  68  HI.  394;  18  Am.  Rep.  656;  Eberhart  r.  Ohicagi^ 
$le.  Ry  Co.,  70  111.  847. 
We  said  in  Chicago  eU.  R.  R.  Co.  ▼.  Loeh,  118  HL  208|  59 
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Am.  Rep.  841:  '^The  jast  compensation  to  be  made  for  dam* 
ages  to  land  was,  in  our  opinion,  intended  as  an  indemnity^ 
not  for  ■ucceBsivei  constantly  accruing  damages  reooverable 
as  they  may  afterwards  be  suffered,  but  for  all  the  damages 
the  landowner  may  suffer  from  all  the  future  consequences  of 
the  careful  and  prudent  operation  of  a  railroad,  it  being  the 
immediate  damage  done  to  the  landowner's  estate  by  chang* 
ing  its  permanent  condition  and  impairing  its  present  Talae. 
The  action  for  damages  may  be  regarded  as  in  the  nature  of 
one  kind  of  condemnation  proceedings.^  And  we  there  held 
that  under  the  clause  of  the  constitution  of  1870  restrictive  of 
the  exercise  of  the  power  of  eminent  domain  in  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  with* 
out  just  compensation,  the  proceedings  for  the  recovery  of 
damages  for  property  damaged  but  not  taken  should  be 
similarly  regarded  as  the  provision  in  regard  to  the  taking  of 
property  where  there  is  but  one  proceeding,  and  an  assess- 
ment of  compensation  for  damages  once  for  all;  and  that  in 
cases  where  no  land  was  taken  or  appropriated  there  should 
be  but  one  proceeding  for  recovery  of  damages,  ^*  in  which 
there  should  be  recovery  for  the  entire  damage,  past,  present| 
and  future.*' 

Tl:'^  constitution  of  1848  provided  only  that  private  property 
should  not  be  taken  for  public  use  without  just  compensationp 
and  it  was  held  that  damages  were  not  recoverable  for  injury 
to  private  property  not  touched  by  the  public  improvements 
To  obviate  this  supposed  defect,  the  constitution  of  1870  pro- 
vided that  private  property  should  not  be  taken  or  damaged 
for  public  use  without  just  compensation.  Property  is  neither 
to  be  taken  nor  damaged  without  just  compensation.  Both 
provisions  are  of  equal  importance,  and  are  alike  restrictions 
upon  the  exercise  of  the  power  of  eminent  domain.  It  is  true 
when  compensation  is  not  to  be  made  by  the  state  it  is  to  be 
ascertained  by  a  jury  as  may  be  prescribed  by  law.  But  it 
cannot  be  important  that  the  legislature  has  failed  to  provide 
in  the  eminent  domain  act  for  the  assessment  of  such  dam- 
ages. The  property  owner  is  not  thereby  left  remediless,  but 
may  nevertheless  have  his  action  at  common  law,  and  thereby 
have  his  compensation  "  ascertained  by  a  jury,"  as  required 
by  the  constitution.  It  became  necessary  for  the  legislature 
by  the  eminent  domain  act,  to  provide  for  the  right  of  entry 
vpon  and  possession  of  the  private  property  of  the  citizen, 
and  as  a  necessary  incident  to  prescribe  the  mode  of  asoor- 
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tainment  of  compensation  in  cases  where  the  property  was  to 
be  actually  appropriated  to  the  public  use;  but  no  such  neces- 
wkij  existed  when  there  was  not  a  physical  taking  or  appro* 
priatioa  for  the  reason  that  the  common  law  furnished  ample 
means  for  the  ascertainment  of  the  damages  done  the  prop- 
erty not  so  entered  upon  or  taken* 

The  right  of  eminent  domain  is  an  essential  attribute  of 
sovereignty,  inherent  in  every  independent  government,  and 
to  be  exercised  in  the  discretion  of  the  sovereign  power,  to 
promote  the  general  welfare  of  the  people.    The  right  of  the 
citizen  to  own,  possess,  and  enjoy  his  property  must  neces* 
•arily  give  way  to  the  right  of  the  state  to  appropriate  it  to 
public  uses,  when,  in  the  judgment  of  the  sovereign  power, 
public  interest  will  be  promoted.    It  is  universally  conceded 
that  railroads  are  qiuui  public  corporations,  and  that  the  tak* 
ing  or  damaging  of  private  property  for  their  construction  and 
maintenance  is  a  public  use,  within  the  meaning  of  the  con- 
stitution.   The  sovereign  power  of  the  state  has  seen  proper, 
for  wise  purposes  and  in  the  interest  of  natural  justice,  to 
place  an  absolute  restriction  upon  the  exercise  of  the  right 
either  to  take  or  damage  private  property,  that  just  compensa- 
tion for  the  taking  or  damaging  shall  be  paid.    It  has  been 
uniformly  held  in  this  country,  that  the  compensation  need 
not  be  paid  before  the  taking, — it  is  sufScient  that  provision 
be  made  for  compensation  afterwards,  provided  the  payment 
be  made  certain.     So  enactments  providing  for  taking  posses- 
sion of  property  sought  to  be  condemned  for  public  use,  upon 
giving  bond,  etc.,  have  been  held  valid.    The  rule  is  stated 
by  Chancellor  Walworth  {Bloodgood  v.  Mohawk  etc.  R.  IL  Oo*f 
18  Wend.  9,  31  Am.  Dec.  813)  that  the  compensation  must  be 
either  ascertained  and  paid  before  the  property  is  appropri- 
ated, or  an  appropriate  remedy  must  be  provided,  and  upon 
an  adequate  fund,  that  it  may  be  reached  by  the  owner  through 
the  medium  of  the  courts  of  justice;  and  in  Gardner  v.  Kil- 
lage  of  Newburgh^  2  Johns.  Ch.  162,  7  Am.  Dec.  526,  Chan- 
cellor Kent  held,  that  if,  in  any  case,  the  government  proceeded 
without  taking  these  preliminary  steps,  their  agents  and  offi* 
eers  may  and  should  be  restrained  by  injunction.    Potter's 
Dwarris,  892. 

It  will  be  unnecessary  to  pursue  this  branch  of  the  subjeoty 
for  the  reason  that  this  court  is  probably  committed  to  the 
doctrine  that  injunction  will  not  lie  at  the  suit  of  the  abutting 
property  owner  when  the  entry  upon  and  occupation  of  the 
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street  by  a  railroad  is  hj  the  authority  of  the  munidpal 
agency  invested  with  the  control  of  such  street:  8ut»<m  ▼• 
Chicago  etc.  R.  R.  Co^  76  HI.  74;  Pattenan  r.  Chicago  ote. 
R.  R.  Co.,  75  111.  588;  Chicago  etc.  R.  R.  Co.  ▼.  McGinni$,  79 
HI  269;  TruesdaU  v.  Peoria  etc.  Co.,  101  IIL  664;  Peoria  etc 
Ry  Co.  V,  ScheHz,  84  111.  185. 

It  was  held  in  these  oases,  that  the  proTisions  of  the  emi* 
nent  domain  act  providing  for  the  recovery  of  compensatioii 
for  property  damaged  but  not  taken,  applied  to  cases  where^ 
a  portion  of  the  land  having  been  taken,  damages  resulted  in 
consequence  thereof  to  the  residue  of  the  land  of  the  same 
proprietor,  but  the  damages  resulting  to  abutting  or  adjacent 
lands  in  consequence  of  the  construction  and  operation  of  a 
railroad  upon  its  own  land  or  upon  the  lands  of  another  was 
not  within  its  contemplation,  and  that  the  railroad  company, 
having  the  right  to  enter  upon  its  own  land  or  to  enter  upon 
the  street  by  license,  its  act  of  entry,  and  of  constructing 
thereon  its  road,  was  not  unlawful,  and  hence,  there  being  a 
remedy  at  law  in  an  action  for  the  damages  occasioned,  there 
was  no  ground  for  the  interference  of  a  court  of  equity.  After 
citing  numerous  English  authorities  it  is  said  in  the  case  of 
Stetson  V.  Chicago  etc.  iZ.  R.  Co.,  76  111.  74:  *Hhe  reason  given 
is,  the  impracticability  in  many  cases  of  knowing  whether  dam* 
age  will  be  sustained  or  not,  and  of  measuring  it  if  it  were 
certain,"  until  after  the  completion  and  operation  of  the  road; 
and  it  was  further  said,  that  the  company  was  not  bound  ta 
make  compensation  for  expected  damages  before  it  entered 
upon  the  work  it  had  a  lawful  right  to  perform.  ^The  party^ 
will  be  left  to  his  action.  When  he  has  settled  his  right  ta 
damages,  and  ascertained  the  measure  in  an  action  at  law,  if 
any  reason  exists  why  he  cannot  have  execution  of  the  same, 
equity  will  assist  him,  but  not  before:"  Dunning  v.  Oily  <tf 
Aurora,  40  111.  481;  Bliae  Y.  Kennedy,  43  IIL  67. 

Without  pausing  to  note  further  the  rulings  in  this  regard,. 
or  to  express  our  approval  or  disapproval  of  the  same,  it  will 
be  seen  that  the  right  to  recover  compensation  for  such  con*^ 
sequential  damages  as  may  accrue  to  abutting  property,  by 
the  appropriate  remedy  at  law,  is  clearly  recognized,  and  that 
the  want  of  power  of  a  court  of  equity  to  interfere  by  injuno^ 
tion  to  restrain  the  supposed  damaging  of  such  property  is- 
predicated  upon  the  impracticability  of  its  ascertainment  be^ 
fore  the  damage  has  been  occasioned,  and  also  a  clear  reoog- 
nition  of  the  power  of  a  court  of  equity  to  interpose,  by  way 
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«f  exaeutioii,  after  the  exhaustion  of  the  legal  remedy.  Manj^ 
eases  are  to  be  found  in  the  books  where  the  question  ha» 
arisen  as  to  the  right  of  compensation  to  the  landowner  where- 
Ms  land  has  been  taken  and  appropriated,  and  between  th» 
owner  and  encumbrancers  or  alienees  of  the  railroad  and  ita 
franchise  and  property,  and  the  uniform  holding  has  been^ 
unless  the  owner  has  done  some  act  amounting  to  a  waiver  of 
his  right  to  compensation,  or  by  which  he  is  estopped  from 
asserting  it,  that  his  right  to  compensation  remains  unaffected 
by  the  alienation.  In  many  of  the  cases  the  right  is  placed 
upon  the  ground  that,  the  compensation  not  having  been  paid, 
the  title  to  the  land  sought  to  be  taken  remains  in  the  original 
proprietor,  and  that  ejectment  will  lie  at  his  suit  to  recover 
the  land,  or,  where  the  amount  of  compensation  has  been 
ascertained  by  condemnation  proceedings,  it  may  be  treated 
as  a  forced  sale  of  the  land,  and  a  lien  in  the  nature  of  a  ven- 
dor's lien  enforced  against  the  property.  The  right  to  com» 
pensation,  before  the  owner  can  be  deprived  of  his  property^ 
being  secured  by  constitutional  provision,  such  title  cannot 
be  divested,  except  upon  payment  of  the  compensation  (or  its- 
equivalent),  by  any  act  of  the  legislature  or  of  the  railroad 
company,  and  an  alienee  or  encumbrancer  thereof  will  take 
turn  onere  the  right  of  the  owner  to  compensation,  and  is  not,, 
therefore,  an  innocent  purchaser:  Rio  Orande  etc  Ry  Co.  ▼» 
Ortiz,  75  Tex.  602;  Howe  v.  Harding,  76  Tex.  17;  18  Am.  Sk 
Rep.  17;  Borough  of  Ba8ton*$  Appeal,  47  Pa.  St.  255;  Lycoming- 
etc  Co.  V.  Moyer,  99  Pa.  St  615;  Western  Pennsylvania 
R.  R.  Co.  V.  Johnston,  59  Pa.  St  290;  Drury  ▼.  Midland 
R.  n.  Co.,  127  Mass.  671;  Mims  ▼.  Maeon  eU.  R.  R  Co.,  8  GkL 
833;  WhiU  v.  NashvUle  etc.  R.  R  Co.,  7  Heisk.  618;  Lake  Eri& 
etc  R'y  Co.  v.  Oriffin,  107  Ind.  464;  Pfeifer  ▼•  Sheboygan  etc 
R.  R.  Co.,  18  Wis.  155;  86  Am.  Deo.  751;  Adams  v.  St.  Johnsbury 
etc  R.  R.C0.,  57  Vt  240.  A  careful  study  of  these  and  like 
cases  will  disclose  with  what  care  and  pertinacity  the  courte 
have  sought  to  protect  the  constitutional  right  of  the  citizen 
against  encroachments  upon  his  property  without  indemity 
against  loss,  by  reason  of  the  appropriation  of  his  property  to- 
apublio  use. 

It  is  said  in  this  case,  however,  that  the  doctrine  of  these 
cases  does  not  apply,  for  the  reason  that  the  title  of  appellees 
to  their  property  is  unaffected,  and  it  is  not  sought  to  interfere 
with  their  right  of  possession  or  occupancy,  and  therefore,  na 
light  in  their  property  being  sought  by  the  railroad,  no  Iiei» 
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CAtk  be  declared  in  their  favor  for  the  consequential  damage! 
resulting  to  such  property  by  the  building  and  operatioii  of 
the  railroad.  It  must  be  conceded  that  the  right  of  appelleeti 
here,  cannot  be  predicated  upon  any  supposed  sale  of  their 
land,  so  that,  by  analogy,  a  vendor's  lien  might  be  declared 
in  their  favor.  Nevertheless,  there  is  a  forced  deprivation  of 
property  or  damaging  of  property  of  the  abutting  owners  with- 
out their  consent,  by  reason  of  the  appropriation  of  the  street 
io  the  particular  public  use,  and  there  is,  therefore,  in  every 
just  sense,  a  taking  of  the  private  property  of  the  abutting 
owner  to  the  extent  to  which  it  is  thus  damaged.  Property 
-consists,  not  of  the  physical  thing  of  which  it  is  predicated, 
but  in  the  dominion  that  is  rightfully  and  lawfully  obtained 
•over  it,  —  the  right  to  its  use,  enjoyment,  and  disposition.  If 
41  railroad  company,  by  building  its  road  upon  the  street  front* 
ing  upon  a  lot  reduces  the  value  thereof  from  five  thousand 
dollars  to  three  thousand  dollars,  it  has  as  certainly  taken 
from  the  owner  two  thousand  dollars  of  his  property  as  if  it 
had  occupied  a  strip  of  his  land  of  that  value,  —  and  this 
«eems  to  be  the  current  of  later  authority:  Lewis  on  Eminent 
Domain,  sees.  53-59,  and  cases  cited;  Rigney  v.  City  of  Chicago^ 
102  tU.  64.  But  for  the  consent  of  the  city,  a  mere  instru- 
mentality of  government,  to  the  occupation  of  this  street  by 
the  railroad  company,  it  must  have  acquired  such  right  ander 
the  eminent  domain  laws  of  this  state,  and  it  cannot  affect 
the  right  of  the  abutting  owners  to  compensation,  that  the 
fitreet  is  appropriated  to  the  public  use  by  the  railroad  by 
consent  of  the  government,  instead  of  having  been  acquired 
by  another  exercise  of  its  sovereign  power. 

It  is  not,  however,  as  we  have  already  seen,  an  open  ques- 
tion in  this  state  that  adjacent  lot  owners  may  recover  dam- 
age occasioned  by  the  building  and  maintaining  of  a  railroad 
in  the  streets  of  a  city  by  and  with  the  consent  of  the  muni- 
•cipal  authorities, — that  is,  that  damages  not  common  to 
property  in  general  resulting  to  abutting  property  from  the 
appropriation  of  the  street  by  the  railroad  is  damaging  pri- 
vate property  within  the  purview  of  the  constitutional  provis- 
ton  before  quoted:  Rigney  v.  City  of  Chicago^  102  IlL  64; 
{Jhicago  etc  R.  R.  Co.  v.  Loeh,  118  IlL  203;  59  Am.  Bep.  341. 
And  private  property  is,  by  the  constitutional  guaranty, 
secured  against  being  thus  damaged  for  such  publio  use 
without  compensation.  Therefore,  to  hold  that  a  railroad 
may  occupy  the  streets  of  a  city,  and  thereby  damage  the 
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private  property  of  abatttng  or  adjacent  lot  owners,  and  by 
reason  of  alienation  or  its  insolvency  may  continue  the  ocoa* 
pancy  and  infliction  of  the  injury,  without  indemnifying  such 
owner,  la  to  render  the  constitutional  provision  nugatory,  and 
the  safeguards  specifically  intended  by  the  people  to  be  thrown 
around  the  citizen  in  the  protection  of  the  right  of  privata 
property,  is  rendered  of  no  avail.  It  may  be,  as  we  have  be* 
fore  seen  it  has  been  held,  that  the  citizen  is  remediless  until 
the  damage  has  actually  occurred,  and  by  appropriate  remedy 
he  has  determined  the  extent  and  amount  thereof;  but  when 
the  damages  are  ascertained  in  the  mode  provided  by  law, 
the  right  of  the  lot  owner  to  the  payment  of  the  same,  as 
oompeiisation,  is  guaranteed  to  him  by  the  constitution  as  a 
condition  to  the  continued  appropriation  of  the  street  to  the 
public  use,  whereby  the  injury  to  his  private  property  is 
inflicted. 

As  we  have  seen,  it  is  not  in  the  power  of  the  railroad,  by 
alienation  or  otherwise,  to  defeat  this  constitutional  guaranty, 
and  the  alienee,  purchaser,  or  successor  will  be  required  to 
take  notice  of  the  provisions  restricting  the  power  to  take  or 
damage  private  property  for  public  use,  and  be  held  to  take 
subject  to  the  burthen  cast  upon  the  railroad  by,  through,  or 
under  which  the  interest  is  acquired.  It  by  no  means  fol* 
lows,  as  seems  to  have  been  supposed  in  some  of  the  cases, 
that  a  right  of  action  would  exist  against  the  new  company, 
who  might  as  successor  to  the  original  railroad  company,  be- 
come possessed  of  the  franchise  and  property;  but  when  a 
mortgagee  or  a  successor  company  insists  upon  a  continuation 
of  the  use,  or  where  there  is  an  appropriation  of  that  part  of 
the  railroad  whereby  the  damage  has  been  occasioned,  the 
right  of  the  lot  owner  to  compensation  out  of  the  re»  is  abso* 
late. 

It  is  said,  however,  that  appellants,  mortgage  bondholders, 
are  innocent  purchasers  of  the  bonds,  without  notice  of  any 
equities  in  appellees;  that  the  mortgage  by  which  the  bonds 
purchased  by  them  are  secured,  is  prior,  both  in  date  of  exe- 
cution and  recording,  to  the  judgments  of  appellees  and  to 
the  accruing  of  the  damages  for  which  the  judgments  were 
rendered.  It  is  true,  as  we  have  seen,  that  the  mortgage  was 
executed  July  1, 1882,  and  that  the  road  was  not  constructed 
along  the  street  in  question  until  October,  1888,  and  that  the 
damage  suits  were  not  brought  until  in  1887,  and  judgments 
not  recovered  until  August,  1888.    If  these  bondholders  were 
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not  required  to  take  notice  of  the  rights  of  appellees,  and  it 
is  necessary  to  bring  notice  home  to  them,  evidence  thereof  ia 
not  wanting  in  this  record.    They  were  notified  upon  the  faoe- 
of  the  bond  and  mortgage  that  the  bonds  were  issued  upon  aa 
unfinished  line  of  road,  and  that  they  were  to  be  issued  at 
the  rate  of  ten  thousand  dollars  a  mile,  as  the  projected  lino 
of  railroad  was  completed.    The  mortgage  executed  to  secure 
these  bonds  was  made  to  cover,  not  only  the  small  i)ortion  of 
the  road  then  constructed,  but  the  franchise  and  property  of 
the  railroad  company  then  owned  or  thereafter  to  be  acquired, 
and  the  projected  line  of  road  as  it  might  be  completed  through 
to  the  city  of  Centralia.    It  was  apparent  on  the  face  of  tho 
security  that  the  railroad  and  property  of  the  company  then 
in  existence  were  not  intended  as  the  sole  security  for  these 
bonds,  but  the  security  was  to  be  appreciated  and  perfected 
by  the  acts  of  the  railroad  company  in  the  building  and  com* 
pletion  of  the  railroad.    Every  person  buying  these  bonds 
must  be  presumed  to  have  known  that  the  right  of  way  must 
be  acquired  in  some  of  the  recognized  modes  known  to  the 
law,  and  that  when  the  road  was  built  through  cities,  dam- 
ages might  be  thereby  occasioned.    They  were  bound  to  take 
notice  of  the  provisions  of  the  constitution  of  the  state,  and  of 
the  rights  of  all  persons  whose  property  was  taken  or  dam* 
aged  in  the  completion  of  this  public  work  to  just  compensa* 
tion  for  such  taking  or  damaging.    It  is  apparent,  therefore^ 
that  in  respect  of  priority  over  the  judgments  of  appellees, 
appellants  are  in  no  better  condition  than  they  would  have 
been  had  the  mortgage  been  subsequent  to  the  accruing  of 
the  damages  or  the  rendition  of  the  judgments.    It  can  no 
more  be  said  that  the  fact  that  the  bonds  were  executed  at  a 
date  prior  to  the  building  of  the  road  will  entitle  them  to 
priority  against  persons  whose  property  was  damaged  for  the 
public  use,  than  it  could  be  that  they  are  entitled  to  priority 
as  against  persons  whose  lands  may  have  been  taken  and 
appropriated  to  the  public  use,  and  in  the  4atter  case  it  will 
not  be  contended  that  the  mortgage  would  have  priority. 
The  railroad  company  was,  in  a  sense,  agent  of  the  bond* 
holders  to  perfect  their  security,  and  the  latter  must  be  held 
bound  by  the  acts  of  the  company  in  respect  of  the  comple- 
tion of  the  projected  road,  so  far,  at  least,  as  such  acts  can  be 
held  to  have  been  clearly  within  the  contemplation  of  the 
parties  in  appreciating  and  perfecting  the  security. 

By  the  original  bill  it  was  sought  to  subject  the  corpu$  of 
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the  railroad  to  the  aatisfactioii  of  these  judgments  for  dam* 
ages.  The  bondholders  and  trastees  having  been  made  par* 
ties,  answered,  setting  up  their  bonds  and  mortgsge,  the  bonda 
haying  been  declared  due,  as  might  be  rightfully  done,  for 
the  nonpayment  of  the  interest,  filed  their  cross  bill  to  fore* 
dose  the  mortgage,  and  insisting  upon  the  priority  of  the 
mortgage  over  the  judgments.  The  foreclosure  was  decreed, 
and  the  question  sharply  presented  was  as  to  the  right  of 
appellees  to  satisfaction  of  their  judgments  out  of  the  proceeds 
of  the  sale  of  the  property.  It  is  apparent  that  appellants 
were  seeking  to  avail  of  the  security  as  it  had  been  perfected 
by  the  railroad  company.  This  appellants  could  not  do  with* 
out  incurring  the  obligation  to  discharge  the  liability  of  the 
railroad  to  appellees.  It  was  necessary  in  the  completion  of 
the  road,  in  the  exercise  of  the  discretion  committed  to  the 
railroad  company,  to  procure  the  right  of  way  in  Chestnut 
Street,  which  was  done,  and  the  road  constructed  therein. 
The  road  thus  constructed  formed  parcel  of  the  security 
which  appellants  were  seeking  to  avail  of.  Before  they  could 
do  this,  as  we  have  seen,  the  railroad  company  was  required 
to  pay  the  damages  occasioned  to  appellees  by  the  building 
of  the  railroad  and  the  continued  use  of  the  street  for  that 
particular  public  use,  which  was  guaranteed  to  appellees  by 
the  organic  law  of  the  land.  It  is  not  necessary,  as  seems  to 
be  supposed,  that  we  should  hold  that  a  lien  was  created  by 
the  constitutional  provision  for  the  damages  to  abutting  prop* 
erty.  It  is  sufficient  that  appellees  were  possessed  of  superior 
equities,  and  entitled  to  be  first  paid  out  of  the  proceeds  of 
the  sale  of  the  property.  The  right  to  the  continued  use  and 
enjoyment  of  the  railroad  upon  Chestnut  Street,  and  its  avail* 
ability,  therefore,  as  security  to  the  bondholders,  depended 
upon  the  payment  of  compensation  to  appellees  as  ascertained 
by  law.  We  therefore  hold  that  the  court  did  not  err  in  de- 
creeing that  the  damage  to  abutting  property  owners,  appel* 
lees,  should  have  priority  of  payment  out  of  the  proceeds  of 
the  sale  of  the  railroad  under  the  decree  of  foreclosure. 

There  are  some  minor  contentions  which  we  deem  it  neces- 
sary to  notice.  It  is  insisted  by  appellants  that  the  judgment 
in  favor  of  Vortride,  administrator  of  the  estate  of  Minnie 
Vortride,  deceased,  is  erroneous,  in  that  the  right  of  action 
surviTod  to  the  heir,  and  not  to  the  administrator.  The  suit 
was  originally  brought  by  Minnie  Vortride,  as  owner  of  the 
abutting  property  damaged,  and  she  having  died  pending  the 
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suit,  her  adminiBtrator  was  sabstituted  as  party  plaintiff;  and 
the  same  question  is  raised  in  respect  of  the  judgment  in  favor 
of  Barbara  Widmann,  administratrix  of  the  estate  of  Phillip 
Widmann,  deceased.    It  is  conceded  that  the  cause  of  action 
accrued  during  the  lifetime  of  the  decedent  owners,  and  the 
question  is,  to  whom  did  the  action  survive?    As  we  have  be* 
fore  seen,  the  recovery  in  this  class  of  actions,  where  the  struc- 
ture from  which  the  injury  flows  is  permanent  in  its  character, 
and  the  damages  therefore  permanent,  should  and  may  be  for 
all  damages  arising  therefrom,  past,  present,  and  prospective. 
It  was  said  in  Ohio  etc.  Ry  Co.  v.  Wackier^  123  ID.  440,  6  Am. 
St.  Rep.  532,  that  the  decisions  of  this  court  go  to  the  length 
of  holding  "that  all  special  damages,  present,  and  prospective, 
to  the  owners  of  lands,  resulting  or  to  result  from  properlj* 
constructing,  maintaining,  and  operating  a  railroad  under  the 
laws  of  this  state,  constitute,  as  to  such  landowner,  one  single, 
indivisible  cause  of  action,  which  may  be  enforced  under  the 
eminent  domain  act,  or  any  other  appropriate  form  of  action.** 
It  is  also  there  held  that  when  after  such  right  of  action  has 
once  accrued,  the  land  is  conveyed  to  another,  the  latter  can 
maintain  no  action  for  damages  which  could  have  been  an- 
ticipated  and  allowed  as  prospective  damages  in  a  suit  which 
the  grantor  might  have  brought.    The  right  of  action  accrued 
in  this  case  when  the  railroad  was  built  and  put  in  operation: 
Chicago  etc.  R.  R.  Co.  v.  Loeh,  118  111.  203;  59  Am.  Rep.  841; 
Wabash  etc.  Ry  Co.  v.McDougall,  118  111.  229;  Chicago  etc.  R.  R. 
Co.  v.  McAuleyy  121  111.  160.    And  it  does  not  appear,  from  the 
record,  that  any  element  of  damage  or  depreciation  in  value 
of  the  property  entered  into  the  judgments,  other  than  that  for 
which  the  right  of  recovery  existed  in  the  lifetime  of  the  own- 
ers.   The  right  of  action  was  then  a  personal  right,  unassign- 
able by  conveyance  of  the  land,  and  it  could  be  enforced  by 
the  owner  or  his  personal  representatives,  only:  1  Chitty's 
Pleadings,  177.    It  would  not  pass  with  the  land  to  his  grantee, 
devisee,  or  heir,  and  surviving  under  the  statute,  the  suits  were 
properly  prosecuted  in  the  name  of  the  personal  representa- 
tive of  the  deceased  owner. 

It  is  next  insisted,  the  court  erred  in  instructing  the  juries 
called  to  assess  appellees'  damages,  under  the  order  of  court| 
opening  the  judgment,  and  providing  for  the  trial  of  the  issues 
of  fact  as  to  such  damages.  It  is  sufficient  to  say  that,  tak- 
ing the  series  of  instructions  together,  the  law  was  given  in 
each  case  with  substantial  accuracy.    No  good  purpose  oaa 
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be  served  by  an  extended  discussion  of  the  yarious  points 
made.  Moreover,  the  verdicts  of  the  juries,  while  not  per- 
haps advisory  to  the  conscience  of  the  chancellor  merely,  aa 
in  ordinary  submissions  of  issues  of  fact  out  of  chancery,  were 
nevertheless  peculiarly  under  the  control  of  the  chancellor, 
and  upon  a  consideration  of  the  whole  case  he  could  reverse  or 
set  them  aside.  If,  therefore,  upon  consideration  of  the  whole 
case,  it  is  found  that  the  verdicts  were  warranted  by  the  proofis, 
error  in  instructions  would  not  necessarily  reverse  the  judg> 
ments.  But  as  before  said,  we  find  no  substantial  error,  either 
as  to  the  law  as  given  by  the  chancellor  to  the  jury,  or  in  the 
verdicts  upon  the  evidence  submitted. 

The  particular  objection  to  the  instructions,  however,  seema 
to  present  the  question  as  to  whether  the  recovery  should  be 
limited  to  the  damages  accruing  at  the  time  of  the  comple- 
tion of  the  road  or  within  a  reasonable  tim4  thereafter,  or 
whether  the  jury  would  be  at  liberty  to  consider  the  actual 
depreciation  from  the  location  and  operation  of  the  road  to 
the  time  of  bringing  the  suits.  As  we  have  seen,  the  right  of 
action  accrued  upon  the  happening  of  the  injury,  occasioned 
by  the  completion  of  the  road,  to  recover  not  only  present  but 
prospective  damages.  It  by  no  means  follows  that  because 
the  right  of  action  then  accrued  it  must  then  be  enforced. 
The  action  may,  under  the  statute,  be  brought  at  any  time 
within  five  years  firom  the  accruing  of  the  right,  and  the  rail* 
road  company  or  appellants  cannot  complain  that  the  plain- 
tiff baa  waited  until  his  damages  have  become  susceptible  of 
absolute  proof  before  bringing  his  action,  instead  of  resorting 
to  proof  of  prospective  damages.  The  authorities  are,  that 
whenever  the  suit  is  brought,  if  within  the  statute  of  limitap 
tions,  proof  may  be  made  of  the  permanent  damages  to  the 
property,  and  the  recovery  being  once  for  all,  may  include  all 
damages  flowing  from  the  location  and  ordinarily  skillful 
operation  of  the  road. 

It  is  also  said  that  the  court  erred  in  instructing  the  jury 
as  to  the  measure  of  damages  to  the  leasehold  interest  and 
business  of  appellee  Buehler.  The  court  instructed  the  jury, 
al  the  instance  of  appellants,  in  respect  of  the  loss  to  his  bnri* 
ness,  that  ^  the  measure  of  his  recovery  is  limited  to  the  loss 
of  probable  profits  of  his  business,  if  any  shown  by  the  evi* 
denoe,  firom  the  time  of  the  construction  of  the  railroad  track 
on  Chestnut  Street  and  its  operation,  and  such  time  as  the 
plaintiff  mighty  in  the  opinion  of  the  jury  from  the  evidenosi 
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ij  Um  use  of  reasonable  diligenoe,  have  procured  another 
fdaoe  of  businese  equall j  eligible  for  the  transaction  of  boat* 
ness  of  the  kind  he  was  engaged  in,  including  a  reasonable 
time  for  removal  to  the  same."  This  instruction,  it  is  con- 
^Mded,  lays  down  the  correct  rule.  It  is,  however,  said  that 
the  instructions  given  for  appellees  were  in  conflict  with  this 
instruction.  We  have  carefully  examined  the  instructions^ 
4ind  there  is  nothing  that,  in  our  judgmenti  conflicts  with  the 
principle  announced  in  the  instruction  quoted,  or  to  indicate 
that  the  jury  did  not  follow  it  in  considering  the  evidence 
and  making  their  finding.  Other  minor  objections  were  in* 
'sisted  upon,  but,  as  before  said,  we  find  no  prejudicial  error. 

It  is  next  insisted  that  appellee  Heiss  is  estopped  from 
•claiming  damages  to  his  property  by  reason  of  the  location 
and  operation  of  the  railroad  in  Chestnut  Street,  because  il 
was  thus  loc&ted,  as  it  is  claimed,  by  his  invitation.  The 
rule  as  laid  down  by  Mr.  Lewis  (Eminent  Domain,  sec  120) 
is:  ^*  Where  the  owner  of  property  urges  or  induces  a  railroad 
-company  to  locate  its  road  upon  the  adjacent  street,  he  will, 
after  the  invitation  has  been  acted  upon,  be  estopped  from 
•claiming  damages  or  enjoining  the  operation  of  the  road  **; 
And  the  same  principle  has  found  recognition  by  this  court  in 
IUinoi$  Cent.  R.  R.  Co.  v.  AUen^  89  111.  206,  and  Toledo  eie. 
Ry  Co.  V.  Hunter,  60  111.  326.  It  appears  that  Heiss  at- 
tended meetings  of  citizens  called  for  the  purpose  of  devising 
ways  and  means  to  procure  the  building  of  the  road  to  Cen* 
tralia,  and  it  is  shown  by  Huisseller,  a  member  of  the  city 
•council,  that  his  recollection  is  that  Heiss  asked  him  to  vote 
for  the  ordinance  granting  the  right  to  the  railroad  company 
to  locate  their  railroad  on  Chestnut  Streeti  and  that  after* 
wards  Heiss  and  Son,  of  which  firm  appellee  was  a  membert 
subscribed  one  hundred  dollars  toward  the  cost  of  building  a 
depot  at  Centralia,  a  fund  having  been  raised  therefor  by  the 
citizens  as  an  inducement  to  build  the  railroad  to  Centralia, 
In  respect  of  the  latter,  it  is  clear  that  it  had  nothing  to  do 
irith  the  location  of  the  road  on  the  particular  street  in  ques- 
tion. The  line  had  been  located  for  a  year  before  that  time 
to  Centralia.  Moreover  Heiss  and  Son,  who  thus  subscribed, 
are  allowed  nothing  by  the  decree.  If  it  be  regarded  as  true 
that  Heiss  urged  the  member  of  the  city  council  to  vote  ton 
the  ordinance,  it  does  not  appear  that  his  vote  was  neces* 
aary  to  its  passage,  or  that  the  ordinance  would  not  have  been 
jMLssed  but  for  his  action.    We  are  of  opinion  that  it  oannd 


Ifay,  1882.]    Psmr  Mutual  Lm  Ivb.  Co.  f .  Hnaa.  S88 

be  said  that  the  raOroad  eompan j  was  induced  to  loeate  its 
'ro^  upon  Cbestnut  Street  by  the  ioTitation  of  Heisi.  To 
create  Uie  estoppel  there  mast  be  some  affirmative  aot  by  the 
person  soaght  to  be  estopped,  in  reliance  npon  which  the 
company  has  acted  to  its  prejudice. 

It  was  not  error  for  the  court  to  open  the  judgmentSi  and 
require  a  reassessment  of  the  damages  by  a  jury.  The  ori^« 
nal  judgments  had  been  entered  by  default  against  the  rail« 
road  company  only.  If  appellants  were  liable,  or  the  property 
in  their  hands  liable  to  be  subjected  to  damages  which  had 
aoorued  to  appellees,  it  was  only  for  damages  actually  sue* 
iainedy  and,  as  to  such  damages,  appellants  were  not  bound 
by  the  original  judgments. 

We  find  no  error  in  this  record  for  which  the  decree  should 
be  reversed,  and  it  is  accordingly  affirmed. 

Railboab  iir  SntBira  «  Gowsbiit  c9  Asomiro  Owviaa  —  When  ■tr— li 
■r»  needed  for  nulroad  parpoeei^  the  rights  and  intereiti  of  the  abaltiiif 
enmers  mnet  be  obtaiQed^  with  their  ooosenl^  or  by  the  ezerdee  of  the  right 
of  eminent  domain:  Tkeobold  t.  LouimrUle  etc  i?>  Ok,  Sd  Miai.  279;  14  Am. 
UL  Bep.  664^  and  note  with  oaeee  diaonasing  this  eobjeot  oolleoted;  note  ts 
Jme9  T.  Brie  etc  J?.  R.  Oh.,  81  Am.  8t  Rep.  783. 

Railhoaos  ni  Strbrs.  —  Damages  to  ABumiro  Owmnss  See  note  to 
Jome9  T,  3rk  etc  R,  R,  On.,  81  Am.  St  Rep.  733.  An  owner  of  property 
who  haa  enetained  e peeial  damages  by  the  oonatmotion  of  a  railroad  in  elooe 
frozimity  to  hia  property,  may  recover  therefor  though  there  haa  been  no 
aetoal  taking  of  hia  property:  Omaha  etc,  R,  R.  Oa,  r,  Janeedt,  80  Neb.  276t 
27  Am.  8t  Rep.  399,  and  note;  Adanu  r.  Chieago  eie.  R.  R,  Ox^  39  Minn. 
28S;  12  Am.  St  Rep.  644,  and  note;  extended  note  to  Skeehif  r,  Kammu  Oli§ 
Me.  S'p  Oo.^  4  Am.  St  Rep.  402;  Fori  Worth  etc.  S'p  Chk  t.  JhmUe^  tt  Tei; 
383;  FcoB  T.  Baltimore  etc.  B^pOo.,U  W.  Va.  468. 

KMJWKin  Domain  —  Paaua  Usa  —  RAiLBOADS.— Taking  property  for 
railroad  pnrpoaea.ia  a  taking  for  pnblio  nae:  ToUio  etc  iTy  Oc  t.  Deiroit  etc 
IL  R,0iK,e2  Mioh.  564;  4  Am.  St  Rep.  875,  and  note;  Little  Rock  efb  JKL  A 
Oc  ▼.  Woodnff,  49  Ark.  381;  4  Ana.  St  Rep.  51,  and  note;  Brewm  t.  Bmm^^ 
84  Mtaa.  227;  69  Am.  Dec  389,  and  note;  8maU  t.  Georgia  etc  Jtp  Oc^  87 
Oa.  602:  Grand  Rapide  etcB'pOcr.  Weiden,  70  Mioh.  890.  See  ostendod 
note  to  Beekmam  t.  Saratoga  etc  R.  R,  Gc^  22  Am.  Deo.  69S. 

Railboadb  in  Strbcts.— >MBA8iTRa  Of  Damaqbs  TO  AsoTmio  OwHBast 
See  note  to  Jonee  t.  Wrie  etc  R.  R,  Ca,  81  Am.  St  Rep.  784;  Adame  t. 
4meagoetc  R.AGc,99  Minn.  286;  12  Am.  St  Rep.  644»  and  boU|  iWtoa 
T.  Short  RouUetc  Ccp  85  Ky.  640;  7  Am.  St  Rep.  619^  and  note, 

Xmirm  Domain ->  Railroads. —The  anooeaaofaiaintareat  to  a  railway 
«ra  Uable  for  the  valoo  of  landa  taken  by  the  old  railway  oompany  for  lail- 
wmy  pnrpoeea:  P/efferr.  Shebopgaaetc  B.M.Gc,U  Wc  US^  88  Am.  Deo, 
751,  and  note  diaonaaing  thia  anbjeet 

Bminbnt  Domain  ^Damaobs  to  Tbnant.  —>  Where  land  ooademned  lav 
ffaOroad  parpoaea  ia  ooonpied  by  a  tenant  ha  may  rooorer  for  daouge  dona 
^  hia  oropa  planted  before  notioe  that  hb  powiaaioM  would  bo  iaterfara4 
AM.  S&  &BP.,  Vou  XXXni.-]9 
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with,  but  he  eannot  eomplain  thai  the  valne  of  hia  term  haa  been  diminiahedt 
Laferty  v.  SekuyUuU  He  R.  R.  Co.,  124  Pa.  St  297;  10  AuL^t.  Rep.  687. 
See  aUo  FuWm  t.  Short  Route  etc  Co.,  85  Ky.  640;  7  Am.  St.  Rep.  619.   • 

Ehinknt  Domain  —  Railroads  —  Injuitotion.  ^  A  railroad  will  be  ao* 
Joined  from  appropriating  land  admitted  or  proved  to  belong  to  plaiiittt 
when  not  aathorized  to  do  to  by  ita  oharters  Bird  t.  WUmingiom  eic»  R.  JL 
Co.^  8  Rich.  Eq.  46;  64  Am.  Deo.  739,  and  note.  Sea  Kaney  T.  SekuifOM 
€k.R.R.Co^  133  Pa.  St  234;  19  Am.  St  Rep.  632. 
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[141  iLLnfon,  116.] 

MORTOAOB  AND  KOTBS  SECURED  ThSRKBT  C0N8TRUKO  ToaKTHKB.  —  WhoB 

a  mortga^  ia  given  to  aecure  the  payment  of  several  notes  describoci 
therein,  snoh  mortgage  and  notes  most  be  oonatmed  aa  one  inatrament 
or  contract 
Mo&TQAOS  SBCI7RIN0  DIFFERENT  N0TS8 — P&IORITT. — When  ft  mortgag* 
is  given  to  secure  several  notes  maturing  at  different  dates,  the  notaa 
are  entitled  to  priority  of  payment  from  the  prooeeds  of  the  propertjr 
embraced  in  the  mortgage^  in  the  order  in  whioh  they  respectively  be- 
come dne. 

ICORTOAaX  SEOURIirO  SrV REAL  NOTIS  —  PRIORITT  —  EVTDRNOR  TO  VaRT.  — 

When  a  mortgage  is  given  to  secure  several  notes  maturing  at  different 
dates,  parol  evidence  of  an  agreement  made  contemporaneously  with  tho 
mortgage,  by  which,  on  foreclosure,  the  prooeeds  of  the  sale  are  to  ba 
first  applied  to  the  payment  of  the  note  last  maturing  to  relieve  the  itt* 
dorser  thereof,  is  not  admissible  in  favor  of  such  indorser. 

liOBTQAOVS  —  EVIDESVOR  AdMISSIBLB  TO  ShOW  CONSIDSRATIOV,  BUT  HOT  TO 

Vart.  -—  When  the  consideration  expresaed  in  a  mortgage  ia  in  dispnto» 
parol  evidence  ia  admisaible  to  ahow  the  real  oonaideration;  but  wfa«a 
the  consideration  is  not  in  dispute^,  parol  evidenoe  ia  Hot  admissible  to 
change  the  terma  of  the  mortgage  in  regard  to  the  payraeiit  of  nota» 
described  therein. 

Assumpsit  by  the  Plankinton  Bank  against  Albert  Sohnlta 
to  recover  from  him  as  indorser  of  a  note  for  two  thousand 
dollars  executed  by  Henry  Schulti.  The  note  is  the  fifth 
mortgage  note  mentioned  in  the  opinion.  Judgment  for 
tiff.    The  defendant  appealed. 

Kraua^  Mayer ^  and  Stein^  for  the  plaintiff  in  error. 

Mosei  and  Pam,  for  the  defendant  in  error. 

Cbaio,  J.  On  the  trial,  the  court  excluded  the  parol 
ment  set  up  in  the  affidavit  for  a  continuance,  and  on  fht 
propositions  of  law  submitted,  held  that  a  parol  agreement 
•ntered  into  at  the  time  the  mortgage  was  executed,  was  not 
admissible  to  vary  the  contract  between  the  bank  and  Henry 
Bchultz,  embraced  in  the  chattel  mortgage,  and  the  propriMp 
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of  this  ruling  is  the  principal  question  presented  by  the  record 
for  our  consideration. 

Parol  evidence  is  not  admissible  to  vary  or  contradict  the 
terms  of  a  written  agreement.  This  principle  of  law  is  so  well 
understood  and  so  thoroughly  settled  that  it  will  not  be  neces- 
sary to  cite  authorities  in  its  support.  What  did  the  defend- 
ant undertake  to  prove  as  a  defense  to  the  note  ?  Upon  an 
examination  of  the  affidavit  relied  upon,  it  will  be  found  that 
the  defendant  undertook  to  show  that  at  the  time  Schultv 
executed  and  delivered  to  the  bank  a  chattel  mortgage  to 
secure  an  overdraft  of  $175.44,  and  five  promissory  notes,  in* 
eluding  the  one  in  suit,  it  was  agreed  between  Schultx  and 
the  bank,  that  when  the  property  embraced  in  the  mortgage 
was  sold,  the  note  in  suit  should  be  first  paid  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property.  If  the  alleged 
agreement  had  been  incorporated  in  the  mortgage,  of  course 
it  would  have  been  binding;  but  it  was  not,  and  the  question 
is,  whether  a  parol  agreement  made  at  the  same  time  the 
mortgage  was  executed,,  is  admissible  for  the  purpose  for 
which  it  was  offered. 

In  disposing  of  this  question,  the  mortgage,  and  the  prom- 
issory notes  described  in  the  mortgage,  must  be  considered 
together  and  treated  as  one  instrument.  When  this  is  done, 
it  appears  upon  the  face  of  the  mortgage,  by  its  terms,  that 
the  property  therein  described  was  conveyed  by  Henry  Schultz^ 
to  the  bank,  to  secure:  1.  An  overdraft  of  $176.44;  2.  A  note 
for  $2,600,  dated  March  8,  1888,  and  due  on  demand ;  8.  A 
note  for  $600,  due  August  13, 1888;  4.  A  note  for  $1,250,  due 
September  19,  1888;  6.  A  note  for  $2,000,  due  September  19, 
1888;  and  6.  A  note  for  $1,250,  due  October  15, 1888.  These 
notes  were  all  executed  by  Henry  Schultz,  and  the  several 
amounts  therein  specified  he  promised  to  pay  on  the  date- 
named  in  each  note.  The  mortgage  and  the  notes  constituted 
a  contract  in  writing  between  Henry  Schultz,  the  mortgagor,, 
and  the  Planldnton  Bank,  the  mortgagee.  As  stated  before, 
the  mortgage  was  given  to  secure  several  notes  which  became 
due  and  payable  at  different  dates.  The  law  is  well  settled, 
by  the  decisions  of  this  court  as  well  as  by  the  decisions  of 
other  courts,  that  where  a  mortgage  is  given  to  secure  the 
payment  of  several  promissory  notes  maturing  at  different 
dates,  the  notes  are  entitled  to  priority  of  payment  from  the 
proceeds  of  the  property  embraced  in  the  mortgage,  in  the 
order  in  which  they  respectively  become  due  and  payable. 
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The  first  becoming  dae  has  the  firat  lien  on  the  mortgigei 
property  for  paymenti  the  next  note  becoming  doe  will  htLim 
the  second  lien,  and  so  on  to  the  last:  Van9ant  ▼•  AUmant  2t 
HL  81;  WalUr  ▼.  Dement,  42  DL  272;  Oardn^r  ▼.  DMsfidk^ 
41I1L168. 

The  role  on  this  subject  Is  well  stated  in  8taU  Bamk  r. 
Tweedy,  8  Blackf.  447,  46  Am.  Dec.  486,  where  it  is  held  thai 
the  different  installments  in  a  mortgage,  where  secured  by 
corresponding  notes,  may  be  regarded  as  so  many  suooesslTS 
mortgages,  each  having  priority,  according  to  its  time  of  be> 
coming  payable.  Applying  this  rule  of  construction  to  ths 
mortgage  in  question,  three  thousand  dollars  of  the  mortgage 
indebtedness,  in  addition  to  the  overdraft,  became  due  befim 
the  note  indorsed  by  the  defendant,  and  that  amount  was  en- 
titled to  be  paid  out  of  the  proceeds  of  the  mortgaged  property 
before  the  bank  was  under  any  obligation  to  apply  any  of  the 
proceeds  on  the  note  indorsed  by  the  defendant,  which  would 
exhaust  all  the  proceeds  of  the  mortgaged  property,  and  leaTS 
nothing  to  apply  on  the  note  indorsed  by  the  defendant;  bat 
if  the  parol  agreement  made  at  the  same  time  the  mortgage 
was  executed  is  admissible,  what  is  the  result  ?  The  terms 
of  the  mortgage  —  the  written  contract  between  the  parties  — 
are  changed  by  the  parol  evidence,  and  the  note  which  stands 
in  the  fifth  order  of  payment  is  advanced  to  the  first.  We 
are  aware  of  no  rule  of  law  under  which  this  can  be  done* 
Indeed,  the  admission  of  the  evidence  would  violate  one  of  the 
elementary  rules  of  evidence. 

But  it  is  said  the  agreement  proposed  to  be  proved  is  colla- 
teral to  the  mortgage,  and  upon  that  ground  it  is  admissible. 
The  parol  agreement  was  made  at  the  same  time  the  mortgage 
was  executed.  It  was  made  by  and  between  the  mortgagor 
and  mortgagee.  It  related  to  the  same  subject  embraced  in 
the  mortgage  contract,  and  it  is  nothing  but  a  part  and  parcel 
of  the  mortgage  contract,  which  the  parties  Cetiled  to  incorpo- 
rate therein  as  a  part  of  their  contract 

It  is  also  sidd  the  parol  agreement  was  the  consideration 
for  the  mortgage,  and  under  the  general  rule  which  admits 
parol  evidence  to  explain  the  consideration  in  a  deed  or  show 
a  different  consideration  for  the  one  expressed,  this  evidence 
may  be  admitted.  It  is  a  well  understood  rule  that  parol 
evidence  may  be  given  to  explain  a  receipt,  and  upon  the  same 
principle  the  acknowledgment  of  the  receipt  of  a  certain  con- 
sideration expressed  in  a  deed  may  be  changed  or  varied  hf 
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parol  evidence;  but  that  doctrine  has  no  application  to  the 
question  involved  here.  The  consideration  named  in  the  mort* 
gage  was  not  in  dispute.  Whether  it  was  one  sum  or  another 
had  no  special  hearing  on  the  case.  The  oflfered  evidence  had 
no  bearing  on  the  consideration  of  the  mortgage.  Its  object 
and  only  purpose  was  to  change  the  terms  of  the  mortgage  in 
regard  to  the  payment  of  the  notes  described  in  the  mortgage^ 
and  as  such  it  was  not  admissible  on  the  pretense  that  it  had 
a  bearing  on  the  consideration  named  in  the  mortgage. 

But  it  is  said  the  defendant  is  not  a  party  to  the  mortgage 
or  in  privity  with  a  party  to  it,  and  being  a  stranger  he  may 
contradict  it,  by  parol  or  otherwise.  It  is  true  that  the  de* 
fendant  is  not  a  party  to  the  mortgage,  but  he  claims  under 
it.  He  introduced  it  in  evidence.  Indeed,  the  mortgage  is 
the  foundation  of  the  defendant's  claim.  Take  the  mortgage 
out  of  the  case  and  the  defendant  has  no  ground  whatever  to 
stand  upon.  Claiming,  then,  as  defendant  does,  under  the 
mortgage,  and  under  a  contract  alleged  to  have  been  made  by 
the  mortgagor  and  mortgagee  at  the  time  the  mortgage  was 
executed,  he  has  no  more  right  to  introduce  evidence  to  vary 
or  contradict  the  terms  of  the  mortgage  than  he  would  if  he 
was  a  party  to  the  instrument  / 

Many  authorities  have  been  dted  by  counsel  in  their  argu- 
ment to  sustain  their  position.  These  authorities  have  been 
•zamined,  and  the  questions  presented  have  been  carefully 
oonsidere'd,  but  we  perceive  no  ground  upon  which  the  pard 
agreement  set  up  in  the  affidavit  can  be  admitted  in  evidence. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

MonroAeB  ahb  Hons  Sbookvd  Thbkibt  Oonstbubd  ToasTRiR.~A 
Snst  deed  bj  a  banking  ftnoeiatioo  to  teenre  notes  issaed  in  violatioD  of  a 
■liilnto  is  void:  LeaM  v.  PaXmer^  8  N.  Y.  19;  51  Am.  Dea  S33;  Hdmm 
V.  Warner^  112  Mus.  S71;  17  Am.  Rep.  86,  and  note  disonning  the  prop- 
•ettioa  aa  to  whether  or  not  a  mortgage  ia  Toid  when  the  note  whidh  II 
eeenree  ia  void. 

lf<»roAoa  Ssdranro  Skvibal  Norai— PBioarrr.— When  a  mortgagt 
la  givea  to  aecnre  aoTeral  notea  which  mature  at  different  times  and  aie 
aaaigned  to  different  persona,  and  the  prooeeda  of  the  mortgaged  proper^ 
are  not  avffioient  to  pay  all  the  notes,  snoh  proceeds  mast  be  distribntad 
asMNig  the  different  holders  prs  rote  irrespeetiTe  of  the  datea  of  the  nolaa 
er  the  datea  of  the  asaignmentB:  Pmael  v.  Brookmkt,  51  Ark.  105:  14  Am.  . 
8t.Bepw  S3,  and  note  with  eaasacoUeoteddiseoaainfthiasabJeots  WkUtkni 
V.  JfoviO;  106  K.  a  8ft. 
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IKiToiiai — DsnHDAHT  nr  OaimMXT  Khtrlbd  to  Make  Dkruk  —  Whaa 
a  defendant  in  a  loit  for  diroroe  is  in  oontampk  in  failing  to  obey  tho 
Older  of  the  ooart  for  the  payment  of  temporary  alimony»  the  ooort  hao 
BO  power  to  prevent  him  from  inteipoeiiig  a  defense  to  the  meriti  of  tiM 
bin  by  striking  oat  his  answer. 

DnroBOB  iob  Abultxbt — Goumtkrohabos  bt  Dbibbdabt  ni  Oobtbhpk 
When  the  party  suing  for  a  divorce  on  the  groond  of  adoltery  is  gni^y 
of  the  same  offense,  the  defendant  may  allege  it  in  defense.  His  an* 
swer  eannot  be  stricken  out  beoanse  ho  is  in  oontempt  for  lailaro  !• 
pay  temporary  alimony  as  ordered  by  the  oonrL 

DlTORCB.  — AoULTBBT  TO  JUSTITT  DiVOROB  MUST  BB  VOLOirrABT  and  Ml* 

oommitted  by  the  wife  when  she  is  oompelled  by  foroe  or  ravishment^ 
nor  when  she  has  interoonrae  with  a  man  not  her  husband  by  mistako 
in  believing  him  to  be  her  husband,  nor  where  she  marries  and  livoo 
with  another  man  in  the  belief  that  her  husband  is  dead,  nnlew  tiio 
•tatnte  makes  the  second  marriage  void  and  not  voidable^  in  whioh  oaao 
Tolnntary  cohabitation  under  the  second  marriage  is  adultery* 

DiTORCi  ^  Adultkbt  what  is  3I0T. — If,  after  a  formal  divoros^  a  I^r^ 
thereto  should  suppose  it  valid  when  it  is  void  for  facts  not  known  to 
him,  cohabitation  under  a  second  marriage  does  not  oonstitnto  adalteiy^ 
unless  continued  after  knowledge  of  the  facts. 

Dxvorgb — Cohabitation  unobb  Sboond  Marriagb,  whbit  Adultbroub. 
When  after  the  hearing  of  an  action  for  divoroe,  the  attorney  for  tiio 
wife  bauds  her  what  purports  to  be  a  copy  of  a  decree  of  divorce^  and 
informs  her  that  she  is  free  to  marry  again,  and  she,  acting  opon  snoh 
information,  thereupon  without  investigating  the  faets  which  are  opOB 
to  her,  marries  another  man  and  cohabits  with  him  for  twenty  days 
prior  to  the  time  when  the  decree  of  divorce  is  aetnally  rendered,  thB 
second  marriage  is  void  and  such  oohabitation  is  adolteroos  on  her 
part. 

OivoROB — Sbooicd  Marriagb  wbkb  Void.  —The  marriage  of  m  mut  and 
woman  when  one  of  them  has  a  husband  or  wife  then  living  Bad  nn» 
divorced  is  void,  although  the  parties  in  oontraoting  the  seoood  BwrriagB 
acted  in  the  honest  belief  of  a  priw  divorce. 

D.  21  Duncombe  and  Ernest  Langtry^  for  the  appellaiit. 

Frank  Ives^  for  the  appellee. 

Grato,  J.  Two  questions  are  presented  by  this  leoord: 
1.  Whether  the  court  erred  in  striking  out  the  answer  of 
the  defendant,  George  B.  Gordon,  for  his  failure  to  pay  tem- 
porary alimony,  as  decreed  by  the  court;  and  2.  Whether 
Ada  E.  Gordon,  the  complainant,  was  guilty  of  adultery  by 
her  marriage  with  Harvey  Wilson  on  the  seventh  day  of  May, 
1887,  and  her  subsequent  cohabitation  with  him  as  his  wife 
firom  that  date  until  the  second  day  of  March,  1889,  when  she 
•discovered  that  her  decree  for  divorce  was  invalid. 
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The  questions  involved  are  importanti  and  not  entirely  free 
from  difficulty.  It  is  clear  that  the  defendant  was  in  con* 
tempt  of  court  in  failing  to  obey  the  decree  of  the  court  in  op* 
dering  the  payment  of  temporary  alimony,  and  while  tb^ 
court  bad  the  power  to  resort  to  such  means  as  are  provided  in 
chancery  practice  to  enforce  obedience  to  its  decrees,  whether 
the  court  had  the  power  to  go  so  far  as  to  prevent  the  defend* 
ant  firom  interposing  a  defense  to  the  merits  of  the  bill,  while 
he  was  in  contempt  of  court  in  failing  to  comply  with  a  decree 
for  the  payment  of  temporary  alimony,  presents  a  serious 
question.  There  are  authorities  which  sustain  the  ruling  of  the 
court.  Walker  v.  Walker^  82  N.  Y.  260,  may  be  regarded  as  a 
leading  case  on  the  question.  There,  as  here,  the  defendant 
in  a  suit  for  divorce  was  in  contempt  because  of  disobedience 
of  an  order  of  the  court  directing  the  payment  of  alimony^ 
and  it  was  held  that  an  order  directing  defendant's  answer  to 
be  stricken  out  unless  he  obey  the  previous  order  within  five 
days,  and  also  an  order  striking  out  the  answer  upon  his  fail* 
ure  to  obey,  and  directing  a  reference  to  take  proof  of  Um 
facts  stated  in  the  complaint,  were  proper. 

Where  a  complainant  is  in  contempt  there  may  be  cogent 
reasons  for  holding  that  his  proceedings  shall  be  stayed  so 
long  as  he  remains  in  contempt,  under  the  well-known  maxim 
that  *'  he  who  seeks  equity  must  do  equity."  But  this  well- 
known  principle  cannot,  in  reason,  be  applied  to  a  defendant 
who  is  merely  defending  himself  against  attack.  Indeed,  a 
rule  denying  a  defendant  a  right  of  defense  solely  upon  the 
ground  that  he  had  failed  to  pay  a  money  decree  in  a  divoroo 
proceeding  would  seem  to  be  a  harsh  one,  and  one,  too,  which 
in  many  cases  might  work  great  injustice.  The  rule,  there- 
fore, in  Walker  v.  Walker,  82  N.  Y.  260,  has  not  been  looked 
upon  with  favor,  and  in  many  of  the  states,  in  its  application 
to  divorce  oases,  the  courts  have  not  followed  it,  but  held  the 
contrary  doctrine:  Peel  v.  Peel,  60  Iowa,  521;  Baily  v.  Baity^ 
69  Iowa,  77;  Johnson  v.  Superior  Courts  63  CaL  678.  These 
cases  hold  that  although  the  defendant  maybe  contumacious, 
the  court  cannot  deprive  him  of  the  right  of  defense.  In 
Haldine  v.  Eekford,  L.  R.  7  Bq.  425,  where  the  doctrine  con- 
tended for  was  attempted  to  be  applied,  the  vice-chancellor 
said:  '^Although  the  contempt  committed  by  the  defendants 
had  been  of  the  most  flagrant  kind,  yet  as  what  they  asked 
was  for  the  purpose  of  defending  themselveSi  he  had  no  jurie- 


296  GoBDQV  «.  QouxMb  [niinoli^ 

diction  to  refuse  the  order  '^  See  also  King  ▼•  JBryanl,  t  Myliie 
ft  C.  191;  WOaan  v.  Bates,  8  Mylne  A  0. 197. 

The  power  of  the  court  to  commit  the  defendant  until  lie 
obeyed  the  order  of  the  court  or  showed  a  satisfactory  excuse 
for  a  failure  to  oomply,  is  not  questioned  or  denied;  but  upon 
what  principle  of  justice  can  a  ruling  be  sustained  which  de» 
nied  a  defendant  all  right  to  be  heard  in  defense  of  the  caso 
made  in  the  bill?  If  the  court  had  the  power  to  strike  oat 
the  answer  it  necessarily  had  the  power  to  refuse  to  hear  any 
evidence  the  defendant  might  offer  in  answer  to  the  bill  or  in 
support  of  the  matters  set  up  in  the  answer.  A  rule  of  thia 
character  once  established  in  divorce  oases  would  not,  in  our 
judgment,  have  a  beneficial  effect  upon  the  rights  of  parties, 
and  in  many  cases  the  tendency  of  the  rule  would  be  to  bring 
the  law  into  disrepute.  Under  our  practice  divorces  are  granted 
and  marriage  contracts  set  aside  quite  as  readily  as  could  be 
desired,  if  proper  regard  is  given  to  the  well-being  of  society; 
but  should  a  defendant  be  denied  the  right  of  all  defense  for 
nonpayment  of  alimony,  in  many  cases,  doubtless,  divorces 
would  be  granted  and  marriage  contracts  set  aside  upon  iialse 
or  insuflScient  evidence,  for  the  reason  the  defendant  was  de» 
nied  the  right  to  expose  a  false  or  fictitious  case.  It  is  true 
that  the  defendant's  counsel  was  permitted  to  cross-examine 
complainant's  witnesses,  but  this  did  not  cure  the  error.  When 
the  answer  was  stricken  out  the  foundation  for  the  defendanVe 
defense  was  gone.  He  had  the  right  to  presume  that  no  evi- 
dence would  be  allowed  or  considered  in  defense  of  the  matteie 
relied  upon  to  defeat  the  bilL 

Section  10  of  chapter  40  of  the  Revised  Stotntes  of  1874 
provides  that  in  suits  for  divorce  when  adultery  is  the  ground 
of  complaint,  if  it  appears  that  both  parties  have  been  guilty 
of  adultery,  no  divorce  shall  be  decreed.  The  defense  inter«^ 
posed  in  this  case  was  that  the  complainant  had  been  guilty 
of  adultery,  and  if  the  facts  as  they  appear  in  the  record  are 
sufficient  to  sustain  that  charge,  although  the  answer  was 
stricken  from  the  files,  the  decision  of  the  appellate  court 
holding  that  complainant  had  been  guilty  of  adultery  will 
have  to  be  affirmed. 

In  Bishop  on  Marriage  and  Divorce,  voL  1,  sec  1607,  the 
author  lays  down  the  rule  that  adultery,  to  justify  divorce, 
must  be  voluntary.  The  doctrine  is  also  laid  down  that 
adultery  is  not  committed  where  the  party  is  compelled  by 
force  or  ravishment,  or  where  the  wife  has  intercourse  with  a 
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mail  not  her  husband  through  mistakey  aha  heHaidiig  bim  to 
be  her  husband,  or  where  the  wife  marries  another  man  through 
the  belief  that  her  former  husband  is  dead,  and  during  the 
continuanoe  of  this  belief  lives  in  matrimonial  interoourse 
with  hinu  The  author  then  adds:  ^If  in  the  case  last  men- 
tioned  the  statute  makes  the  second  marriage  Toidable,  •  •  •  • 
in  distinction  from  void,  a  cohabitation  under  it  is  not  adul* 
texy."  In  section  1611  the  author  says:  **  If  the  second  mar- 
riage is  Toidy  a  yoluntary  cohabitation  under  it^  otherwise 
than  through  innocent  mistake,  as  just  explained,  will  be 
adultery."  In  section  1514  the  author  says:  ^If,  after  a 
formal  divorce,  the  defendant  should  suppose  it  valid  when  it 
was  void  because  of  some  fact  he  had  no  knowledge  of,  then, 
Bince  parties  are  not  concluded  to  know  facts,  cohabitatioQ 
under  a  second  marriage  contracted  by  him. would  not  be 
adultery,  unless  continued  after  he  became  aware  of  the  fiuyts.'^ 

As  we  understand  the  argument  of  appellant's  counsel^  they 
rely  mainly  on  the  doctrine  last  announced  by  Bishop.  In 
the  argument  it  is  said:  ^*  What  the  appellant  did  in  this  case 
she  did  under  the  sanction  of  the  law  and  under  a  decree  of 
the  court  When  she  married  the  second  time  that  decree 
remained  absolutely  good,  and  was  binding  until  it  was  set 
aside,  and  she  has  the  right  to  claim,  as  she  had  the  right  and 
atiU  has  the  right  to  claim,  the  protection  under  that  decree 
op  to  the  time  it  was  set  aside.'' 

In  order  to  determine  whether  complainant  falls  within  any 
of  the  rules  heretofore  alluded  to,  it  will  be  necessary  briefly  to 
refer  to  the  facts. 

On  the  second  day  of  March,  1887,  complainant  filed  her 
bill  for  divoroe  against  Oeorge  B.  Gordon,  in  the  superior 
court  of  Cook  County,  on  the  ground,  as  alleged  in  her  bill,  of 
emel  treatment  and  adultery.  Service  was  had  by  publica- 
tion, and  defendant  did  not  appear.  On  the  seventh  day  of 
May,  1887,  the  cause  was  called  for  trial,  and  complainant 
testified  as  a  witness  in  the  case.  After  the  hearing,  and  on 
the  same  day,  complainant  was  informed  by  her  solicitor  that 
•he  had  obtained  a  decree  of  divorce,  and  he  gave  her  what 
purported  to  be  a  copy  of  the  decree,  certified  by  him,  as 
notary  public,  and  informed  her  that  she  had  a  right  to  marry. 
He  went  with  her  to  the  office  of  the  county  clerk  and  ob» 
trined  a  license,  and  on  that  day  she  was  married  to  M.  H» 
inison,  and  oohabited  with  him  as  his  wife  until  Marehi 
1889.    It  turned  oot^  however,  that  no  decree  was  rendered 
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on  Maj  7th,  bat  on  May  27tb,  more  evidence  wae  taken,  and 
a  decree  of  divorce  entered  on  May  28,  1887.  In  July  or 
August,  1887,  complainant  learned  that  the  paper  her  solicitor 
had  furnished  her  was  not  a  copy  of  a  decree,  and  she  then 
procured  a  certified  copy  of  the  decree  of  May  28th,  and  in 
the  following  January  she  was  again  married  to  Wilson.  On 
February  7,  18S9,  the  defendant  appeared  in  court  and  filed 
a  petition  to  se^  aside  the  decree  of  divorce,  on  the  ground  that 
it  had  been  obtained  by  false  and  fraudulent  evidence,  and 
on  April  13th  the  decree  was  vacated  and  set  aside.  On  Sep- 
tember 19,  1889,  the  complainant,  Ada  E.  (Gordon,  filed  this 
her  second  bill  against  George  B.  Gordon,  charging  him  with 
adultery. 

It  will  be  observed  that  the  complainant  cohabited  with 
Wilson  as  his.  wife  from  May  7th,  until  May  28th,  —  a  period 
of  twenty-one  days,  —  while  she  was  the  lawful  wife  of  the  de- 
fendant, before  she  obtained  a  divorce,  so  that  during  this 
period  she  cannot  claim  the  protection  of  any  decree,  either 
void  or  voidable,  as  no  decree  was  in  existence  until  May  28, 
1887.  It  will  tlierefore  serve  no  useful  purpose  to  enter  upon 
a  discussion  of  the  question  whether  the  decree  of  May  28th9 
was  void  or  voidable,  or  whether  the  cohabitation  of  com- 
plainant with  Wilson  after  the  rendition  of  that  decree  was 
adulterous  or  not,  because  if  the  complainant  was  not  guilty 
of  adultery  by  cohabiting  with  Wilson  after  the  decree  was 
rendered,  the  question  would  still  remain  as  to  the  legal  effect 
of  her  cohabitation  before  the  decree  was  rendered.  We  will 
therefore  confine  what  we  may  say  to  that  branch  of  the 
case. 

Bailey  v.  Bailey^  45  Hun,  280,  has  been  cited  and  relied  on 
by  counsel  for  appellant  In  that  case  a  decree  of  divorce 
having  been  granted  in  favor  of  the  complainant,  he  at  once 
married  another  woman.  Subsequently,  the  defendant  ap- 
pealed, but  the  complainant  continued  to  cohabit  with  his 
wife  by  the  second  marriage  for  about  ten  months,  when  the 
judgment  was  reversed,  and  the  question  presented  was, 
whether  complainant  was  guilty  of  adultery  with  a  woman 
under  a  second  marriage  while  the  judgment  granting  him  a 
divorce  was  in  full  force,  and  the  court  held  he  was  not 
Without  stopping  to  determine  whether  the  rule  laid  down  in 
this  case  is  the  correct  one  or  not,  it  is  manifest  that  the  case 
cannot  be  regarded  as  an  authority  on  the  question  involved, 
for  the  reason  that  the  cohabitation  of  complainant  with  Wit 
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flon,  relied  npon  here,  was  not  under  a  jadgment  or  decree  of 
oourt. 

The  next  ease  relied  upon  is  VaUeau  t.  VaUeaUy  6  Paige, 
207,  In  this  case  the  hasband  deserted  his  wife  for  more 
iban  five  years*  and  after  an  absence  of  seven  years,  the  wife, 
not  knowing  that  the  husband  was  alive,  in  good  faith  mar- 
ried and  cohabited  with  a  second  husband,  and  it  was  held 
that  the  wife  was  not  guilty  of  adultery.  This  decision  is 
predicated,  to  a  great  extent,  on  a  statute  of  New  York,  which 
provides  that  a  second  marriage  contracted  in  good  faith, 
where  the  first  husband  has  absented  himself  for  five  years 
without  being  known  by  the  wife  to  be  living,  is  only  voidable. 
See  Bishop  on  Marriage  and  Divorce,  sec.  283. 

Oram  v.  Oram^  8  Redf.  300,  has  also  been  cited.  This  was 
an  application  to  revoke  letters  of  administration  granted  to 
a  wife  on  the  estate  of  a  second  husband,  the  former  husband 
being  alive  when  the  second  marriage  was  entered  into,  and  it 
was  held  that  the  second  marriage  was  void,  and  the  letters 
of  administration  granted  to  her  as  the  widow  of  the  second 
husband  should  be  revoked.  This  case  has  no  special  bear- 
ing on  the  question  involved. 

Smith  V.  Smithy  64  Iowa,  682,  has  also  been  cited,  but  this 
case,  upon  examination,  will  be  found  not  to  be  in  point  In- 
deed, no  authority  has  been  cited  which  holds  that  the  cohab- 
itation of  the  complainant  with  Wilson  before  a  decree  of 
divorce  was  granted  is  not  adultery,  and  so  far  as  our  inves- 
tigation has  gone,  we  have  found  no  such  authority,  —  indeed, 
the  authorities  all  seem  to  hold  a  contrary  view.  Stewart  on 
Marriage  and  Divorce,  sec.  242,  says:  "  bona  fide  but  erroneous 
belief  of  a  husband  that  his  wife  is  divorced  from  him  does  not 
eave  his  intercourse  with  another  woman  from  being  adultery.** 

State  y.  GoodenoWj  65  Me.  32,  is  a  case  in  point  The  de- 
fendants were  on  trial  for  adultery,  and  they  offered  to  prove, 
as  a  defense,  that  Hussey,  the  former  husband,  deserted  his 
wife  and  married  another  woman;  that  the  justice  of  the 
peace  who  united  the  defendants  in  marriage  advised  them 
that  on  account  of  such  desertion  and  marriage  they  had  the 
right  to  intermarry,  and  that  they  believed  the  statement  to 
be  true,  and  acted  upon  it  in  good  faith.  It  is  there  said: 
**  The  defendants  say  that  they  were  misled  by  the  adrice  of 
the  magistrate  of  whom  they  took  counsel  concerning  their 
marital  relations.  But  the  gross  ignorance  of  the  magistrate 
cannot  excuse  them.    They  were  guilty  of  negligence  and 
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fault  to  take  his  advioa.  They  were  boond  to  know  or  asoep* 
tain  the  law  and  the  facta  at  their  periL  •  •  •  •  The  &ota 
proved  may  mitigate  but  cannot  excaae  the  oflTenae  charged 
against  them." 

Moors  ▼.  MoorSf  121  Mass.  232,  is  also  a  case  in  point.  It  is 
there  said:  **  The  decree  niri  heretofore  entered  in  this  casOi 
as  the  term  imports,  is  provisional  only,  and  did  not  have  the 
effect  of  dissolving  the  marriage  between  the  parties.  The 
libelant  was  not  entitled  to  a  full  divorce  until  he  had  proved 
that  he  had  given  the  notice  required  by  the  rule  of  the  court 
under  the  statute,  and  that  no  cause  to  the  contrary  had  beeo 
made  to  appear.  Of  course,  the  subsequent  marriage  which 
the  libelant  has  undertaken  to  contract  with  another  woman 
is  illegal  and  void:  Graves  v.  Oraves^  108  Mass.  814;  Edgerly 
y.  Edgerly ^  112  Mass.  63.  It  is  urged  that  as  the  libelant  acted 
under  the  belief  that  he  had  obtained  a  divorce  and  was  at 
liberty  to  marry  again,  his  intercourse  with  the  woman  whom 
he  had  since  married  was  not  adulterous.  But  we  do  not  find 
in  the  facts  •  •  •  •  anything  to  justify  him  in  such  assump- 

tion If  he  acted  in  good  faith,  and  under  an  honest 

mistake  as  to  his  rights  and  duties,  that  fact  might  properly 
be  considered  in  mitigation  of  punishment  if  he  should  be  in* 
dieted  for  adultery,  but  it  would  be  of  no  avail  as  a  ground  of 
defense.^  See  also  Bishop  on  Statutory  Construction,  sec.  664; 
Simonds  y.  Simondsj  103  Mass.  572;  4  Am.  Rep.  676;  Com^ 
wumwealth  y.  Thompson^  11  Allen,  23;  87  Am.  Dec.  685. 

It  is  true  that  after  the  hearing  the  complainant's  solicitor 
gave  her  what  purported  to  be  a  copy  of  a  decree  of  divorce^ 
which  he  cerUfied  as  a  notary  public,  and  the  complainant 
also  testified:  ^After  the  hearing  Mr.  Beatty  told  me  I  had 
my  decree,  and  that  I  could  marry,  or  do  as  I  pleased.^  Bell- 
ance  seems  to  be  placed  upon  what  the  complainant's  solicitor 
did  and  said,  as  a  justification  of  the  complainant's  inter- 
course with  Wilson  before  she  obtained  a  decree  of  divorce. 
If  the  complainant  was  on  trial  on  a  charge  of  adultery,  and 
had  acted  in  good  faith,  in  an  honest  belief  of  the  truth  of 
what  her  solicitor  said  and  did,  such  facts  might  properly  be 
considered  in  mitigation  of  punishment;  but  such  &ets  can 
not  be  relied  upon  as  a  ground  of  defense  in  this  action.  The 
complainant  seems  to  have  been  a  woman  of  intelligence,  and 
at  least  of  ordinary  business  capacity.  She  appeared  at  the 
trial  on  her  application  for  divorce.  Wilson,  the  man  she 
fnarried,  was  also  present,  and  she  had  an  opportunity  to  con* 
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•alt  with  him.  There  was  no  diflScuItj  in  ascertaining  whether 
•he  had  obtained  a  decree  of  divorce,  or  not.  If  she  or  Wil- 
•OQ  had  gone  to  the  clerk  of  the  coart,  he  would  have  informed 
them  in  regard  to  the  matter.  It  was  the  duty  of  complain- 
ant  to  ascertain  and  know,  before  she  entered  into  the  mar* 
riage  relation  with  another  man,  that  she  had  procured  a 
divorce.  She  had  no  right  to  rely  upon  the  falsehood  of  an 
Qnserapulous  attorney,  when  without  trouble  or  expense,  she 
OGold  have  gone  to  the  clerk  of  the  court  where  the  cause  was 
heard  and  learned  the  truth,  and  the  ignorance  or  dishonesty 
of  her  solicitor  cannot  be  relied  on  as  an  excuse  for  her  negli* 
gence.  As  said  before,  the  complainant  was  present  at  the 
bearing,  and  had  as  good  an  opportunity  to  learn  and  know 
the  result  of  her  case  as  did  her  solicitor,  and  under  such  cir. 
eomstances  she  had  no  right  to  rely  upon  any  false  statement 
her  solicitor  might  see  proper  to  make.  Indeed,  while  the 
«mduct  of  complainant's  solicitor  in  furnishing  her  a  copy  of 
a  decree  when  none  had  been  rendered,  and  saying  to  her  that 
•he  was  at  liberty  to  enter  into  the  marriage  relation,  cannot 
be  excused,  at  the  same  time  the  facts  surrounding  the  trans- 
action seem  to  indicate  that  undue  haste  for  a  second  mar- 
riage had  at  least  some  influence  on  the  conduct  of  com* 
plainant.  Her  marriage  with  Wilson  before  she  obtained  a 
divorce  from  Gk>rdon  was  void. 

The  law  on  this  subject  is  well  settled  by  the  decisions  of 
this  court,  as  well  as  by  the  decisions  in  other  states.  In 
Beev€%  y.  Reev$$j  54  111.  833,  on  a  petition  for  a  divorce,  it  was 
held  that  the  marriage  of  a  woman  with  a  man  whose  wife  by 
a  former  marriage  was  still  living  undivorced,  was  void.  In 
Cartwrighi  v.  MeOown^  121  111.  388, 2  Am.  St.  Rep.  105,  in  con- 
sidering the  effect  of  a  second  marriage  where  a  divorce  had 
not  been  granted,  it  is  said :  '*  The  marriage  of  a  man  and 
woman  where  one  of  them  has  a  husband  or  wife  of  a  prior 
marriage  who  is  then  living  and  undivorced,  is  void,  and  not 
merely  voidable.'' 

If  the  marriage  of  the  complainant  with  Wilson  was  void, 
as  held  in  the  oases  cited,  we  are  aware  of  no  principle  upon 
which  it  can  be  held  that  her  cohabitation  with  him  was  not 
adulterous.  The  marriage  with  Wilson  being  void,  she  occu* 
pled  the  same  position  that  she  would  have  occupied  if  she 
had  cohabited  with  him  without  marriage. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Shop%  J*f  dissenting. 
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Contempt  ^Dstcndaht  nr,  whkthxe  Entitlxd  to  Makb  Dmfehsil— > 
A  defendant  in  oontempt  ean  oeither  file  an  answer  nor  be  permitted  t» 
make  a  motion  to  dismiu  a  bill  until  he  !•  discharged  of  such  oontempt  by 
order  of  the  court:  0<ini  ?•  Oani^  10  flamph.  464;  58  Am.  Dea  730,  and  nottb 
The  application  of  a  party  in  oontempt  for  a  favor,  and  not  for  a  matter  ef 
strict  rights  will  not  be  granted  nntil  he  has  purged  himself  of  the  otm^ 
tempt:  Johnmm  ▼•  Finney^  1  Paige,  646;  19  Am.  Dee.  469,  and  note. 

DlYOROS  fOR  AdULTBRT.  —  ADULTERY  MUST  BS  VOLUHTART,  hcnoe  adul^ 

ery  by  an  insane  person  is  not  cause  for  a  divorce:  Nic/ioU  ?.  NidiolB,  31  V^ 
828;  73  Am.  Dec  352.     See  note  to  Matchin  ▼•  MatrJUn,  47  Am.  Dec  469. 

Marrtaor  and  Divoros  —  Second  Marrtaqb  when  Void.  —  A  marriage 
contracted  while  a  previous  marriage  of  the  husband  remains  nnaannlled* 
though  he  had  previously  obtained  a  void  decree  of  divoroe  in  another  states 
has  no  legal  force  whatever:  CoIUm  v.  VoorheeM^  47  N.  J.  Eq.  315;  24  Am. 
St.  Rep.  412.  A  marriage  is  void,  and  no  decree  is  required  to  avoid  il^  if 
either  of  the  contracting  parties  has  a  husband  or  wife  then  living  and  un* 
divorced:  Cartwrhjht  v.  McOown,  121  III.  388;  2  Am.  St.  Rep.  105,  and  note^ 
Freeman  r.  Freeman,  49  N.  J.  Eq.  102.  A  marriage  contracted  with  a  third 
party  by  a  divorced  person  within  the  period  allowed  for  an  appeal  from  th* 
Judgment  granting  the  divorce  is  void,  although  they  continue  to  live  to* 
gether  as  man  and  wife  after  the  time  within  which  they  oould  lawfully 
marry:  Bslate  qf  Smith,  4  Wash.  702;  notes  to  Oreenltow  ▼.  Jamee,  66  Anu 
Rep.  609,  and  Oathhtge  t.  WUliamat  44  Am.  Dec  54,  discussing  the  legality 
ef  marriages  where  prior  marriages  remain  undissolved*  See  alio  igoisacii  ▼• 
Baweon,  156  Mass.  57«i 
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Banks  and  Bankino  —  Sptcial  Dsposrr.  —  When  money  of  any  deeoriptte 
la  deposited  in  bank,  and  the  identical  gold  or  silver  or  bank  bilU  depos- 
ited are  to  be  returned  to  the  depositor,  the  deposit  ia  speoiaL  It  it 
then  the  duty  of  the  bank  to  safely  keep  and  return  the  identical 
money. 

pANKS  AND  Banking — Gbniebal  Deposit.  —  When  money  la  deposited  In  m 
bank  without  any  nnderstanding  that  the  identical  money  shall  be  re- 
turned, but  only  that  a  like  aum  of  lawful  money  ahall  be  repaid,  the 
deposit  is  general,  the  bank  is  permitted  to  use  the  money  In  its  business 
nnd  the  relation  of  debtor  and  creditor  Is  ereated  by  the  transaotion* 

Banks  and  Banking— Gsnsrai.  Dsposrr  —  Check  Dkpobitbd  as  Indbm* 
NITT. — When  a  check  is  deposited  in  bank  to  indemnify  the  snretieB  oa 
an  appeal  bond,  and  the  bank  issues  a  certificate  of  deposit  reciting  the 
appeal  and  the  giving  of  the  bond,  and  that  when  the  sureties  are  die* 
charged  the  deposit  is  to  be  returned,  the  deposit  is  a  general  one^  and 
after  it  has  been  mingled  with  the  other  money  of  ^e  bank,  and  Its 
identity  lost,  the  depositor  is  not  entitled  to  a  prior  lien  as  against  the 
other  creditors  of  the  bank  in  the  event  of  its  insolvency.  Snob  deposit 
creates  the  relation  of  creditor  and  debtor  as  between  the  bank  and  the 
depositor,  and  the  latter  is  only  entitled  to  the  rights  of  n  general 
ereditor* 
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TrU9VF|7KD8  —  OONYBBSIOV — RlOflTP  OV  BlNXTIOIAL  OWNIR  TO  RbOOYBB. 

When  a  tmatas  changes  the  form  of  tnut  property,  the  right  of  the 
beneficial  owner  to  reach  it  and  compel  its  transfer  may  still  exist  if  the 
trust  property  can  be  identified  as  a  distinct  fund,  and  is  not  so  mingled 
with  other  property  that  it  can  be  no  longer  separated.  If  it  has  lost 
ils  identity,  the  beneficial  owner  mnst^  and  nnder  other  eironmstanoea 
nay,  resort  to  the  personal  liability  of  the  wrongdoing  trustee. 
Tbubt  Fdhds  —  Con VBRSI05  ^  Right  of  BaNBridAL  Owvbb  to  Foli^w 
nrro  Hands  of  Assionkb.  —  When  a  trastee  has  converted  trnst  funds 
into  money,  and  mingled  it  with  his  other  money,  so  that  it  cannot  be^ 
separated  therefrom,  the  beneficial  owner  occupies  the  position  of  » 
general  creditor  of  the  estate,  and  cannot  follow  the  tnut  funds  int» 
the  hands  of  an  assignee  for  the  benefit  of  creditors^ 

Action  by  the  Mutual  Accident  Association  to  recover  tho 
sum  of  six  thousand  dollars,  deposited  by  check  with  the 
banking  house  of  Samuel  A.  Kean  &  Ca  as  indemnity  on  an 
appeal  bond.  The  plaintiff  claims  this  money  as  a  special 
deposit,  held  in  trust  by  said  Kean,  notwithstanding  his  in* 
solvency;  and  it  also  claims  the  right  to  recover  it  of  his 
assignee,  the  defendant,  B.  F.  Jacobs,  as  soon  as  the  sureties 
on  the  appeal  bond  named  in  the  following  certificate  of  de* 
posit  issued  by  the  bank  have  been  discharged: — 

"Chic AGO,  October  4, 1890. 
''This  Is  to  certify  that  the  Mutual  Accident  Association  of 
the  Northwest  has  deposited  with  Samuel  A.  Kean,  of  the 
county  of  Cook,  state  of  Illinois,  the  sum  of  six  thousand  dol* 
lars,  to  be  held  by  the  said  Kean  upon  the  following  con* 
ditions:  Whereas,  one  Emma  A.  Tuggle,  of  the  county  of 
HcDonough,  recovered  a  judgment  against  the  said  accident 
company  for  the  sum  of  five  thousand  dollars  and  costs,  from 
which  the  said  accident  company  have  taken  an  appeal  to 
the  appellate  court;  and  whereas,  the  said  Samuel  A.  Kean 
and  Jesse  H.  Cummings  have  signed  the  appeal  bond  in  the 
said  case,  now,  therefore,  this  six  thousand  dollars  deposited 
with  Samuel  A.  Kean  is  to  be  held  by  the  said  Kean  to  in« 
demnify  himself  and  the  said  Jesse  H.  Cummings  from  any 
loss  or  liability  incurred  by  them,  or  either  of  them,  by 
reason  of  having  signed  said  appeal  bond,  and  after  the  said 
Jesse  H.  Cummings  and  Samuel  A.  Kean  are  fully  discharged 
from  all  liability  under  said  bond,  then  the  said  six  thousand 
dollars  is  to  be  returned  to  the  said  Mutual  Accident  Associap 
lion,  but  not  otherwise.  ''S.  A.  Kean  &  Ca  (Branoh)i 

''Wbsley  L.  Knox,  Manager.^ 

Judgment  for  the  defendant.    Plaintiff  appealed. 
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Albert  H.  Vseder  and  Mason  B.  Loomiif  for  tbe  appellant* 

JeM$$  A*  Baldvrinf  and  Krau$^  Mayer^  and  Steins  in  thm 
Appellee. 

CbaiOi  J.  The  dz  thousand  dollars  was  not  passed  orer 
to  EL  A.  Eean  in  currencj  or  other  money,  but  as  appears 
from  the  evidenoe,  the  officers  of  the  accident  association 
•drew  a  check,  payable  to  the  order  of  8.  A.  Eean  A  Co.,  for 
aiz  thousand  dollars,  on  the  Union  National  Bank,  and  de- 
livered the'check  to  Kean  A  Co.,  and  the  money  was  drawn 
on  the  check  and  used  by  Kean  in  his  banking  business.  1% 
is  also  plain  from  the  evidence  that  the  accident  assodatioii 
knew  that  the  check  was  paid,  and  that  the  money  passed 
into  the  bank  and  was  used  by  the  bank  in  the  same  manner 
as  other  funds  which  were  received  by  the  bank  in  the  usual 
oourse  of  business.  Under  such  circumstances,  can  it  be  held 
that  the  bank  received  the  money  as  a  special  deposit, — that 
the  money  became  a  trust  fund,  and  was  of  such  a  character 
that  the  court  was  authorized  to  take  it  out  of  the  hands  of 
the  general  creditors  and  turn  it  over  to  petitioner? 

If  the  evidence  established  the  fact  that  the  six  thousand 
dollars  had  been  placed  in  the  hands  of  Eean  A  Co.  as  a 
epecial  deposit,  we  think  the  petitioner  was  entitled  to  be 
protected.  But  was  this  a  special  deposit?  As  we  under- 
etand  the  question,  there  is  a  wide  difference  between  a  special 
and  a  general  deposit  as  those  terms  are  understood,  not  only 
by  bankers,  but  by  the  public,  who  are  transacting  business 
-daily  with  banks.  Where  money  of  any  description  is  de- 
posited in  a  bank,  and  the  identical  gold  or  silver  or  bank 
bills  which  were  deposited  are  to  be  returned  to  the  depositori 
and  not  the  equivalent,  the  deposit  will  be  special,  while  on 
the  other  hand,  a  general  deposit  is  **  a  deposit  which  is  to  be 
returned  to  the  depositor  in  kind  ":  Anderson's  Law  Diction* 
ary,  344;  1  Morse  on  Banking,  sec.  190;  2  Am.  A  Bng.  Enofm 
of  Law,  92;  Keene  y.  Collier,  1  Met.  (Ey.)  415. 

Where  gold  or  silver  coin,  or  a  package  of  bills  or  curren^^. 
Is  received  in  a  bank  as  a  special  deposit,  the  identical  money 
to  be  returned,  the  bank  has  no  authority  to  use  the  money 
in  its  business, — its  duty  is  to  safely  keep  and  return  the 
identical  money;  but  where  there  is  a  general  deposit,  the 
tmderstanding  being  that  a  like  sum  of  lawful  money  should 
be  returned,  the  bank  is  permitted  to  use  the  money  in  ita 
general  business,  and  the  relation  of  debtor  and  oreditor  ia 
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-created  by  the  transaction.  There  is  nothing  in  the  certificate 
of  deposit  which  was  issued  by  Eean  A  Co.  which  indicates 
that  a  package  amounting  to  six  thousand  dollars  had  been 
deposited,  there  to  remain  for  a  time  and  be  returned.  Thai 
was  not  the  transaction,  but  as  is  clearly  shown  from  the  evi* 
•dence,  the  petitioner  gave  Kean  ft  Ga  a  check  on  another 
bank,  which  went  through  the  clearing  house  and  was  paid, 
and  Eean  &  Ga,  with  the  knowledge  of  the  petitioner,  mingled 
the  money  with  the  general  funds  in  the  bank.  This  six 
thousand  dollars  was  commingled  with  the  general  funds  of 
the  bank  in  the  same  manner  as  money  deposited  by  other 
depositors.  The  money  thus  became  the  funds  of  the  bank, 
and,  as  such,  upon  the  failure  of  Eean  A  Co.,  could  not  be 
followed  by  the  petitioner.  If  the  six  thousand  dollars  had 
been  placed  in  a  separate  package  and  thus  deposited  in  the 
bank,  and  had  never  been  mingled  with  the  general  funds  of 
the  bank,  the  position  of  the  petitioner  might  be  sustained; 
but  such  was  not  the  case. 

Oli$  y.  Orosa,  96  IlL  612,  86  Am.  Rep.  167,  is  a  case  where 
the  same  principle  was  involved  as  here.  There  moneys  had 
been  deposited  under  an  order  of  court,  but  had  not  been  kept 
separate  from  the  general  funds  of  the  bank,  and  it  was  held 
that  the  deposit  was  not  a  special  one  or  a  mere  bailment,  bnt 
the  money  deposited  became  that  of  the  bank. 

School  Trustees  v.  JTtnrin,  25  HI.  78,  is  a  case  where  the 
eame  principle  is  involved;  and  in  Union  Nat.  Bank  y.  Ooete, 
188  111.  127, 82  Am.  St.  Rep.  119,  after  referring  to  the  Eirwin 
case  and  various  other  authorities,  it  is  said:  ^  Many  other 
•cases  might  be  cited,  but  enough  has  been  shown  to  clearly 
indicate  the  line  of  decisions  holding  the  doctrine  that  trust 
funds  can  only  be  pursued  when  they  can  be  clearly  distin- 
guished from  other  property  held  by  the  trustee  or  by  those 
representing  him,  and  this  court  is  fully  committed  to  thia 
role." 

WetherM  y.  (?£rien,  140  IIL  146,  88  Am.  St  Rep.  221,  is 

also  a  case  in  point    There  a  deposit  had  been  made  with  a 

banker,  the  intention  of  the  depositor  being  that  the  deposit 

should  be  invested  in  a  loan  on  real  estate  to  be  procured  by' 

the  banker,  and  it  was  insisted  that  the  money  was  deposited 

for  a  special  purpose,  and  hence  a  trust  for  that  purpose  arose. 

In  the  decision  of  the  case  it  is  said:  ^  Where  the  money  which 

is  delivered  to  a  bank,  even  though  it  be  for  some  specified 

purpose,  as,  for  instance,  investment  in  a  mortgage  security, 
AH.  sa  Rsr..  Vol.  xxxm.-9S 
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has  been  mingled  with  the  funds  of  the  bank,  as  was  donii 
here,  there  is  no  reason  why  the  depositor  should  be  preferred 
above  any  other  creditor.  Where  a  trustee  changes  the  form 
of  the  trust  property,  the  right  of  the  beneficial  owner  to  reach 
it  and  compel  its  transfer  may  still  exist  if  the  property  can 
be  identified  as  a  distinct  fund,  and  is  not  so  mixed  np  with 
other  moneys  or  property  that  it  can  no  longer  be  specifically 
separated.  *  If  the  trust  property  has  been  transferred  to  a 
bona  fide  purchaser  for  value  without  notice,  or  has  lost  ita 
identity,  the  beneficial  owner  must,  and  under  other  circum- 
stances he  may,  resort  to  the  personal  liability  of  the  wrong* 
doing  truRtee ':  2  Pomeroy's  Equity  Jurisprudence,  sec  1058w 
Where  a  trustee  has  converted  a  trust  fund  into  money  and 
mingled  it  with  his  other  moneys  so  that  it  cannot  be  separ 
rated  from  the  latter,  the  beneficial  owner  occupies  the  posi- 
tion of  a  general  creditor  of  the  estate,  and  cannot  follow  the 
fond  into  the  hands  of  an  assignee  for  the  benefit  of  creditors: 
niinaU  etc.  Bank  v.  Smithy  21  Blatchf.  275,  and  cases  there 
cited.  Its  identification  is  a  prerequisite  to  the  exercise  of 
the  right  to  follow  it:  2  Story's  Equity  Jurisprudence,  sec 
1259.  While  it  may  not  be  necessary  to  point  to  the  particu- 
lar pieces  of  money  or  the  particular  bank  bills  that  were  de- 
posited with  the  trustee,  if  the  trust  property  be  money,  yet 
there  must  be  a  preservation  of  the  distinctness  of  the  trust 
fund." 

Here  the  money  passed  into  the  bank  as  a  general  deposit. 
It  was  mingled  with  other  funds  deposited  in  the  bank,  so 
that  there  is  no  means  of  separating  it  from  other  moneys 
received  by  the  bank  in  its  usual  course  of  business,  and  the 
petitioner  occupies  the  position  of  a  general  creditor. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Bavk— LunuTT  lOB  SraciAL  Dsposna  — A  ipoottl  deposit  eamiofc  be 
Qsad  or  appropriated  by  the  bank  withoat  a  breach  of  trust:  foiier  v.  JBwai 
Bankt  17  Maat.  479;  9  Am.  Dec.  168,  and  note  with  oaeet  ooUeoted;  note  to 
Bawei  T.  BliMekweU,  22  Am.  St.  Rep.  87S.  The  relation  between  the  bank 
and  a  depositor  is  that  of  debtor  and  creditor,  unless  the  deposit  Is  speoiair 
OrkBom  r.  Oammerckd  NaJL  Bank,  87  Tenn.  850;  10  Am.  St.  Bep.  669.  A 
bank  and  a  depositor  are  bailee  and  bailor,  where  funds  are  deposited  in  the 
bank  to  be  held  and  returned  in  the  same  bills  or  ooin:  Markm  Piml  t« 
CBboMUer,  87  IlL  025;  81  Am..  Deo.  249.  See  extended  note  to  MmUtr  (^ 
WrwMm  Bank,  19  Ans.  Dec  423,  for  a  disenssion  of  special  d«poalti»  See 
■lee  reOmirr.  O'BHm,  140  lU.  146;  onf^  p.  221,  and  note. 

BAina— OnraRAL  Diposrr— Rklatiov  vo  Doooroa.  — Abank  in  re» 
•eiving  ordinary  deposits  becomes  the  debtor  of  the  depositors  /onfo  ▼•  £mi» 
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dm  etc  BaaiJt^  92  CU.  14;  27  Am.  St  Rep.  82,  and  note;  SlOjpman  r.  Bank^ 
126  N.  Y.  318;  22  Am.  8b.  Rep.  821,  and  note;  extended  note  to  NaUonai 
Bant  T.  Smiih,  23  Am.  Rep.  60;  Marine  Bank  T.  Chandler,  27  IlL  626;  81 
Am.  Deo.  249.  and  note. 

Trust  Funds — GoNTiBsioir  —  Rioht  of  Bkxbfioial  Ownbr  to  Pvb* 
sew. — A  trost  fond  which  has  wrongfully  been  converted  into  other  prop* 
•rty  may  ao  long  aa  its  identity  can  be  traced,  be  pnrsned  and  held  liable  ia 
its  new  form  to  the  rights  of  the  cestui  que  trust,  except  as  against  a  bonajtde 
pnrohaser  without  notice;  but  this  right  fails  when  the  means  of  ascertain* 
iag  its  identity  are  lost.  This  is  always  the  case  when  the  subject-matter  is 
turned  into  money,  or  becomes  mixed  in  a  general  mass  of  property  of  th« 
ssoM  desoriptioat  Uniom  Nat.  Bank  t.  Ooetz,  138  HL  127;  82  Am.  St  Rep. 
119^  and  aztended  note  at  page  126  discnssiiuc  this  sabjeot  See  also  aoto 
la  BgiUng  r.  Orbg,  24  Am.  St  Bepi  800. 


HousB  V,  Beak. 

p.41  Tl.T.TNOn,  290.1 

Sfnmrai — Books  aw  Aooount.  —  At  common  law  II  was  necessary,  §m 
order  to  make  books  of  account  admissible  in  evidence,  that  the  entries 
tiiersin  should  be  proved  by  the  clerk  or  servant  who  made  them,  if  ho 
wua  aliTe  and  could  be  prodaced,  and  that  they  should  have  been  made 
by  a  penon  whoee  duty  it  was  to  make  them,  and  that  they  were  made 
in  the  ordinary  oourse  of  business,  and  contemporaneously  with  the  do* 
liTery  of  the  goods,  so  as  to  form  a  part  of  the  res  geetok  The  Illinois 
statute  has  simply  enlarged  this  rule  without  repealing  it,  by  permitting 
the  owner  who  keeps  the  books  to  testify  to  the  original  entries  mads 
therein* 

MnDExam — Books  of  Aoooukt  Ksn  bt  Pabtt.  —  When  s  party  to  an  so* 
tioD  keeps  his  own  book  of  original  entries,  it  Is  admissible  to  sustain 
SB  aoeount  therein  composed  of  many  items  upon  proof  that  some  of  the 
srtioles  wers  deliyered  at  or  about  the  time  the  entries  purported  to 
liave  been  made;  that  sucli  entries  were  in  the  handwriting  of  the  party 
prodnoing  the  book;  that  he  kept  no  clerk  at  the  time^  and  that  his  cus- 
iomers  had  settled  by  the  book  and  found  it  to  be  bSr  and  correot 

SrmBROS — Books  ov  Aoooust.  —  When  the  clerk  who  makes  original 
SBlHea  in  books  of  aooount  has  no  knowledge  of  their  correctness,  but 
■ttkea  tiiem  as  the  items  are  furnished  by  another,  it  is  essential  that 
the  party  furnishing  the  items  should  testify  to  their  correctness^  or 
that  satisfactory  proof  thereof  from  other  sources  should  be  produosd 
before  the  books  are  admissible  in  evidence. 

MftDEMcm,  Books  ov  Aooouht.  — When,  in  an  action  on  aooount^  the  eUrk 
who  kept  the  books  of  original  entries  testifies  to  their  correctness,  and 
ttie  party  famishing  the  items  to  such  clerk  testifies  to  the  ooneotness 
of  snob  items,  and  it  is  also  shown  that  the  goods  described  were  deliv* 
sred  to  defendant^  who  paid  part  of  the  aooount  without  objection,  and 
•eeepted  a  statement  thereof,  saying  it  was  aU  right,  and  without  ob- 
Jseting  to  its  oorreetness  for  three  years,  the  books  of  account  are  ad- 
Missiblo  in  evidence. 

Osamior  ''ov  Sals  and  Rbtukk"  n  ah  Aobsbmsbt  by  which  goods  srs 
dsUvsrod  by  a  wholssalo  to  a  retail  dealer*  to  be  paid  for  at  a  oertaia 
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i»ie  if  Mid  afftta  by  the  latter,  and  if  not  told,  to  be  rfttanied  wiHub  m 
feaeonable  time^  if  no  time  is  apeoifled.  Wha*  ia  aaoh  reaaenabia  tiaM 
dependa  upon  the  eirenmataaoea  of  eaoh  eaae, 
Umsn  A  CoHTRAor  *'oir  Salb  axd  Rctubh,"  if  the  vendee  retoma  the 
gooda  within  a  reasonable  time,  no  time  being  apeoifled  for  their  retnra, 
the  oontract  of  a&le  ia  at  an  end;  if  he  doea  no^  the  aala  beoouMa  abao* 
Inte^  and  the  prioe  of  the  gooda  may  be  reoovared  ia  an  aotian  for  gooda 
■old  and  delivered. 

UVDBB  A  OONTRAOr  "OIT  SaU  AMD  BMIURM,"  PaoraBTT  O  TBE  GOOOS 

Passis  to  ths  PaBOHAsae,  anbject  to  an  option  ia  him  to  retnm  then 
within  a  reasonable  time.  If  the  prioe  ii  fixed  at  the  tioM  of  the  aala 
and  delivery  of  the  gooda,  the  pnrohaser  deab  with  them  aa  hie  own, 
diipoaes  of  them  aa  he  pleaaea,  for  eaah  or  oa  oredit^  ia  nader  ao  obliga- 
tion to  give  any  aoconnt  of  his  diapoaition  of  them,  and  ia  only  liabk  t« 
pay  for  them  at  a  prioe  fixed  beforehand,  without  referenee  to  the  prioa 
at  whioh  he  sells  them. 
43oNTRAor  *'ov  Sals  or  Rbtvrn  *— LrABiLrrr  ov  PffBOBABBB.  <— Goatnela 
"on  sale  or  return"  are  subject  to  a  condition  aabaeqoeat  that  if  tiia 
gooda  are  not  sold  they  shall  be  returned.  The  property  in  the  gooda 
vests  presently  in  the  vendee,  defeasible  on  the  performanoe  of  the  oon« 
<Ution;  and  if  the  vendee  disables  himself  from  performing  the  oonditioia 
or  faib  to  perform  it  within  a  reaaonable  time,  hie  liability  to  pay  tiia 
prioe  fixed  beoomea  unconditional,  and  the  plaintiff  may  declare  aa  upoa 
an  M/diittUtu  asaumpsU, 

CONTRAOV    "  DM    SaLB    OB    RlTaBN "— LlABILITT    OF    PaBOHASBB.  —  Puiw 

chaser  of  goods,  to  be  paid  for  at  a  given  prioe  when  aold,  and  those  not 
sold  to  be  returned,  is  liable  for  all  the  goods  at  the  price  agreed  npoa 
when  none  are  retarned  for  more  than  three  year%  and  no  offer  to  ra» 
turn  them  is  made  when  a  statement  of  the  aoconnt  is  randered. 
CoNTBAOT  *'0N  Salb  ob  Rbtubn " — LiABiLiTT  OF  PaBOHASBB. —Under, 
a  contract  "on  sale  or  return,"  the  buyer  makes  himaelf  liable  for  tha 
prioe  fixed  by  refusing  to  return  the  property  upon  demand  nuide  bj  tha 
aeller;  but  if  the  seller  does  not  want  the  property,  and  makea  no  do* 
mand  for  it,  the  buyer  will  become  liable  for  the  price  fixed  npoa  fail* 
tng  to  return  the  property  within  a  reasonable  time. 

Assumpsit  on  an  account  under  a  oontract  by  the  pnrchaa- 
ers  of  goods  to  pay  a  certain  price  for  those  sold  by  them  and 
to  return  those  not  sold*  Judgment  for  the  plaintiffs^  and 
the  defendant  appealed. 

Flower^  Smithy  and  Musgrave,  for  the  appellant. 

Weigley^  BulkUy^  and  Oray^  for  the  appellees. 

Maobudbb,  G.  J.  It  is  assigned  as  error  that  tlie  trial 
«ourt  received  in  evidence  the  books  of  account  of  Beak  and 
Bucher  showing  the  items  of  the  accounts  sued  upon.  It  is 
claimed  that  a  proper  foundation  was  not  laid  tat  the  intro- 
duction of  the  books,  and  that  therefore  they  should  not  have 
been  admitted. 

We  think  that  the  books  were  properly  admitted  in  oon- 
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nection  with  the  evidence.  The  court  did  not  determine  the 
weight  of  the  books  as  testimony,  but  simply  their  admissi* 
bility.  It  was  for  the  jury  to  decide  what  weight  should  b* 
given  to  them.  The  defendants  had  the  right  to  introduce 
proof  for  the  purpose  of  contradicting  them,  or  showing  their 
incorrectness,  but  they  failed  to  introduce  any  testimony 
whatever;  and  the  books,  together  with  the  other  evidence 
which  accompanied  them,  made  a  prima  facie  case. 

The  third  section  of  the  act  in  regard  to  evidence  and  depo<^ 
ritions  in  civil  cases  is  as  follows:  **  Where  in  any  civil  action^ 
■uit,  or  proceeding  the  claim  or  defense  is  founded  on  a  book 
account,  any  party  or  interested  person  may  testify  to  his 
account  book,  and  the  items  therein  contained;  that  the  same 
is  a  book  of  original  entries,  and  that  the  entries  therein  were 
made  by  himself,  and  are  true  and  just;  or  that  the  samo 
were  made  by  a  deceased  person  or  by  a  disinterested  person, 
a  nonresident  of  the  state  at  the  time  of  the  trial|  and  were 
made  by  such  deceased  or  nonresident  person  in  the  usual 
course  of  trade,  and  of  his  duty  or  employment  to  the  party 
80  testifying;  and  thereupon  the  said  account  book  and  en* 
tries  shall  be  admitted  as  evidence  in  the  cause '':  1  Starr  and 
Curtis  on  Annotated  Statutes,  1076. 

This  statute  permits  the  party  himself  to  testify  to  his  own 
books.  The  party  himself  was  not  allowed  so  to  testify  at 
common  law.  The  common  law  requires  that  the  entries  in 
the  book  should  be  proved  by  the  clerk  or  servant  who  mads 
them,  if  such  clerk  or  servant  be  alive  and  can  be  produced: 
Burnham  v.  Adams^  5  Vt.  313.  It  was  necessary,  in  order  to 
make  the  book  admissible,  that  the  entries  therein  should 
have  been  made  in  the  ordinary  course  of  business  by  a  per* 
son  whose  duty  it  was  to  make  them,  and  that  they  should 
have  been  made  contemporaneously  with  the  delivery  of  the 
goods,  so  as  to  form  a  part  of  the  res  gestm:  1  Greenleaf  on 
Evidence,  sees.  116-120;  Chicago  etc.  A'y  Co.  v.  IngersoU^  65 
ni.  399.  Section  8,  which  was  first  passed  in  1867  (Laws  of 
1867,  sec.  8,  p.  184),  adds  to  and  enlarges,  but  does  not  re- 
peal, the  common-law  rule.  A  contrary  statement  made  in 
Preebyterian  Church  v.  Emerson^  66  IlL  269,  was  mere  dictum^ 
and  not  necessary  to  the  decision  of  the  case.  It  was  not  the 
intention  of  the  statute  to  prohibit  the  introduction  in  evi* 
dence  of  books  of  account  kept  by  a  clerk,  when  such  clerk  ie 
living  in  the  state  and  is  able  to  testify  to  the  correotoess  of 
the  books. 
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In  Taliaferro  y.  IveB,  51  IlL  247,  we  said  tliat  this  statoto 
of  1867  did  not  materially  change  the  rule  annonnoed  in  B^fymt 
T.  fiftvMt,  8  Scam.  120.  It  was  held  in  the  latter  case,  that 
the  rale  in  England,  which  allows  the  books  of  a  tradesman 
to  be  introdaced  in  evidence  when  they  are  supported  by  the 
oath  of  the  clerk  who  made  the  entries,  was  the  rule  also  io 
this  state.    Bee  also  R^iggUe  y.  QaiUm,  60  DL  412. 

In  Kibhe  y.  Bancrofts  77  111.  18,  we  again  held  that  the  stat- 
ute of  1867  did  not  materially  change  the  existing  rule  as  to 
the  admission  of  books  of  account  in  evidence,  but  merely 
permitted  an  interested  witness  to  testify  to  all  the  facts,  tho 
proof  of  which  had  theretofore  been  decided  to  be  necessary, 
in  order  to  lay  a  foundation  for  the  admission  of  the  account 
books. 

The  existence  of  the  common-law  rule,  which  permits  tho 
olerk  who  has  kept  the  books  to  testify,  was  again  recogniied 
in  Stettauer  v.  White,  98  111.  72. 

In  a  number  of  cases,  we  have  held  that  there  are  certain 
limitations  upon  the  rule  permitting  such  books  of  account  to 
be  introduced  in  evidence.  In  Boyer  y.  Sweet,  8  Scam.  120, 
where  the  party  kept  the  books  himself,  the  books  of  original 
entries  were  held  to  be  admissible  to  sustain  an  account  com- 
posed of  many  items,  upon  proof  being  made  that  some  of  tho 
articles  were  delivered  at  or  about  the  time  the  entries  pur- 
ported to  have  been  made;  that  the  entries  were  in  the  hand- 
writing of  the  party  producing  the  books;  that  he  kept  no 
clerk  at  the  time;  and  that  persons  having  dealings  with  him 
had  settled  by  the  books,  and  found  them  to  be  fair  and  cor- 
rect. 

In  Humphreys  y.  Spear,  15  111.  275,  the  same  state  of  facts 
was  shown  to  exist  as  in  Boyer  v.  Sweet,  8  Scam.  120,  exoept 
that  the  books  were  kept,  not  by  the  tradesman  himself,  but 
by  his  clerk;  the  clerk  was  introduced  as  a  witness,  and  gave 
evidence  tending  to  show  the  correctness  of  the  account;  and 
we  there  said:  '*It  is  very  clear  that  the  books  were  admissi- 
ble in  evidence  in  connection  with  the  testimony  of  the  clerk. 
It  is  well  settled  in  this  country  that  entries  made  by  a  clerki 
in  the  regular  and  usual  course  of  business,  are  admissible  in 
evidence  after  his  death  on  proof  of  his  handwriting;  and  dar- 
ing his  life,  if  authenticated  by  him.  Such  entries  form  part 
of  the  re$  gestm,  and  are  admissible  as  original  evidence.  •  •  •  • 
If  it  appears  that  some  of  the  goods  were  delivered  oontempo- 
laneously  with  the  entries  made  by  the  clerk,  and  that  tha 
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books  were  fairlj  and  honestly  kept«  the  Jury  may  reasonably 
conclude  that  the  entire  account  is  correct''  See  also  Zaw- 
rmee  r.  SiUes^  16  HU  App.  489.  The  doctrine  of  Humphi*ey$ 
T.  Spear,  15  111.  275,  was  not  changed  by  the  statute  of  1867. 

In  Suttauer  y.  White^  98  IlL  72,  it  was  held  that  where  the 
elerk  who  m«akes  the  entries  has  no  knowledge  of  their  correct- 
ness, but  makes  them  as  the  items  are  furnished  by  another, 
it  is  essential  that  the  party  furnishing  the  items  should  tes- 
tify to  their  correctness,  or  that  satisfactory  proof  thereof 
(such  as  the  transactions  were  reasonably  susceptible  of) 
from  other  sources  should  be  produced.  It  is  to  be  observed 
that  in  the  Stettauer  case  there  was  no  evidence  except  the 
carrier's  shipping  receipt  that  any  portion  of  the  articles  had 
been  delivered.  In  KerU  y.  Gamn,  1  Qray,  148,  one  of  the 
cases  upon  which  the  Stettauer  case  is  based,  the  failure  ''to 
show  that  at  the  time  the  charges  were  made,  any  articles, 
similar  in  character  to  those  charged,  were  delivered  by  the 
plaintiff  to  the  defendant"  is  commented  upon  as  significant 

In  the  case  at  bar  there  is  evidence  that,  of  the  goods  de- 
scribed in  the  accounts,  an  amount  exceeding  in  value  five 
thousand  dollars  was  delivered  to  the  defendants;  and  not 
only  does  Henry,  who  kept  the  books  of  original  entries,  swear 
to  their  correctness,  but  in  addition  to  this,  Richard  Beak, 
who  furnished  the  items  to  Henry,  testifies  to  the  correctness 
of  the  items. 

The  proof  establishes  all  the  facts  necessary  to  bring  the 
present  case  within  the  requirements  of  the  cases  of  Boyer  y. 
Sweety  3  Scam.  120;  Humphreys  v.  Spear^  15  111.  276;  Rugglen 
y.  Oailon,  50  III.  412;  and  Stettauer  v.  White,  98  111.  72;  ex- 
cept as  to  one  matter.  We  find  no  evidence  by  any  customer 
of  Beak  and  Bucher,  that  he  settled  with  them  by  their  books 
and  found  them  correct:  Ingenoll  v.  Banister^  41  III.  388.  The 
failure  of  the  proof,  however,  in  this  regaid  would  not  have 
justified  the  exclusion  of  the  books  in  view  of  the  facts,  that 
the  defendants  paid  one  thousand  dollars  upon  the  account 
late  in  December  without  questioning  it,  and  accepted  a  state- 
ment of  the  account,  as  assigned,  with  the  remark  that  it  was 
^all  right,"  and  although  more  than  three  years  elapsed  after 
the  account  was  presented  before  suit  was  brought,  during 
which  time  many  applications  were  made  to  them  or  some 
one  of  them  for  payment,  they  at  no  time  ever  urged  any  ob- 
jections to  the  correctness  of  the  account.  A  careful  examina- 
tion of  the  authorities  hereinbefore  referred  to  will  show,  that 
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beforo  the  statute  of  1867  was  passed,  testimony  from  third 
persons,  as  to  settlements  made  bj  the  books,  was  more  os* 
peciallj  required  in  oases  where  the  tradesman  had  do  clerk^ 
but  kept  his  own  books.  In  such  eases,  the  party  testifying^ 
to  the  correctness  of  the  books  being  interested,  it  was  held 
that  his  testimony  should  be  supported  by  that  of  customers 
who  had  settled  by  the  books:  Boyer  v.  Sweety  8  Scam.  120; 
Ingersoll  y.  Banister^  41  111.  388;  Rugglea  y.  Gallon^  60 I1L412^ 
Waggeman  v.  Peters^  22  111.  42. 

It  is  further  assigned  as  error,  that  the  court  refused  to  in- 
struct for  the  defendants  as  follows:  ^  The  jury  are  instructed 
that  as  to  the  claim  of  plaintiffs  for  goods  claimed  to  have 
been  consigned  by  plaintiffs  to  defendants,  there  is  no  sufficient 
evidence  to  support  a  verdict,"  etc.  The  point  is  made,  that 
a  portion  of  the  goods  was  consigned  to  the  defendants  to  be 
paid  for  when  sold,  and  to  be  returned  if  not  sold,  and  that 
an  action  of  assumpsit  on  the  common  counts  cannot  be  main* 
tained  to  recover  for  the  goods  so  consigned,  because  there  is 
no  evidence  of  their  sale  by  the  defendants,  or  of  a  demand 
for  their  return  by  the  plaintiffs. 

Under  the  proofs  in  this  case,  the  goods  in  question  were 
not  consigned  to  the  defendants  to  be  sold  by  the  latter  a» 
agents  of  the  plaintiffs,  but  the  agreement  between  the  parties 
was  what  is  known  as  a  contract  *'  on  sale  or  return.^  ^A  con* 
tract  'on  sale  and  return '  is  an  agreement,  by  which  goods- 
are  delivered  by  a  wholesale  dealer  to  a  retail  dealer  to  be  paid 
for  at  a  certain  rate,  if  sold  again  by  the  latter;  and  if  not  sold 
to  be  returned":  Story  on  the  Law  of  Sales,  sec  249.  If  the 
vendee  returns  the  goods,  the  contract  of  sale  is  at  an  end;  if 
he  does  not,  the  sale  becomes  absolute,  and  the  price  of  the 
goods  may  be  recovered  in  an  action  for  goods  sold  and  de- 
livered. If  no  time  is  specified  within  which  the  return  is  to* 
be  made,  the  law  implies  that  they  are  to  be  returned  within 
a  reasonable  time.  What  is  a  reasonable  time  will  depend 
upon  the  circumstances  of  each  case:  Story  on  the  Law  of 
Sales.  In  such  cases,  the  property  in  the  goods  passes  to  the 
purchaser  subject  to  an  option  in  him  to  return  them  within 
a  fixed  or  reasonable  time;  the  price  is  fixed  at  the  time  of  the 
sale  and  delivery  of  the  goods;  the  purchaser  deals  with  the 
goods  as  his  own,  disposes  of  them  as  he  pleases  for  cash  or 
on  credit,  is  under  no  obligation  to  give  any  account  of  his 
disposition  of  them,  and  is  only  liable  to  pay  for  them  at  a^ 
price  fixed  beforehand,  without  any  reference  to  the  price  at 
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which  he  Bells  them:  Jameson  y.  Gregory^  4  Met  (Ky.)  868;. 
/» rv  Ltn/orlA,  4  Saw.  870;  jBx  parU  WhUe^  in  r$  NeviUe,  L.  R. 
6  Cb.  897. 

In  Hon  T.  Sweety  20  L.  J.  Q.  B.  (U.  S.)  167«  where  goods  were 
delivered  to  the  defendant  to  sell  again,  upon  his  agreement 
to  account  for  such  as  were  sold  at  the  invoice  price«  with  ai^ 
option  to  return  the  residue  within  a  reasonable  time,  and 
where  he  sold  a  portion  but  failed  to  return  the  rest,  it  was- 
held  that  his  failure  to  return  rendered  him  liable  as  upon  an 
abeolute  sale,  and  to  an  action  for  goods  sold  and  delivered* 

The  bargain,  called  '^  sale  or  return/'  means  ^  a  sale  with  a- 
right  on  the  part  of  the  buyer  to  return  the  goods  at  his  op- 
tion within  a  reasonable  time,  and  •  •  •  •  the  property  passes; 
and  an  action  for  goods  sold  and  delivered  will  lie,  if  the 
goods  are  not  returned  to  the  seller  within  a  reasonable  time  ^i 
2  Benjamin  on  Sales,  6th  Am.  ed.,  sec.  913,  p.  794. 

Such  sales  may  be  regarded  as  subject  to  a  condition  sub- 
eeqnent,  that  is,  upon  condition  that,  if  the  goods  are  not 
0old,  they  are  to  be  returned.  Therefore,  the  property  vesta 
presently  in  the  vendee,  defeasible  on  the  performance  of  the 
eondition.  If  the  defendant  disables  himself  from  perform- 
ing the  condition,  or  fails  to  perform  it  within  a  reasonable^ 
time,  his  liability  to  pay  the  price  fixed  becomes  uncondi*^ 
tional,  and  the  plaintiff  may  declare  as  upon  an  indebitatUBr 
OitumpHi:  Ray  v.  Thompson^  12  Gush.  281;  59  Am.  Deo.  187» 

These  definitions  of  a  contract  ^  on  sale  or  return ''  fit  tho 
facts  in  the  case  at  bar.  The  prices  were  fixed  upon  the* 
goods  when  they  were  ordered.  The  consigned  goods  were  to* 
be  paid  for  when  sold  at  the  prices  invoiced,  and  such  as  were^ 
not  sold  were  to  be  returned.  As  no  time  for  the  return  waa- 
fixed,  a  reasonable  time  was  implied.  The  defendants  kept 
the  goods  for  more  than  three  years  without  offering  to  return, 
them,  and  accepted  itemized  accounts  of  them  without  objec- 
tion* Demands  were  frequently  made  upon  them  to  pay  for 
the  consigned  goods,  and,  if  such  goods  were  unsold  at  the 
dates  of  such  demands,  offers  should  have  then  been  made  to^ 
return  them.  Under  the  circumstances,  we  think  the  defend- 
ants failed  to  exercise  their  option  within  a  reasonable  time^ 
and  are  liable  as  upon  an  absolute  sale.  There  was  therefore 
no  error  in  refusing  the  instruction. 

The  cases  of  Ored  v.  Kirkham^  47  111.  844,  and  Johnston  t* 
Salisbury^  61  IlL  816,  have  no  application  here,  as  in  those- 
eases  there  was  no  sale  of  the  personal  property  by  a  vendor 
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to  the  vendee  bo  ae  to  vest  the  title  thereto  In  the  latter  at  the 
time  of  delivery.  Nor  do  we  think  that  the  case  o{Jone$  T* 
Wrightf  71  IlL  61,  oonflicts  with  the  doctrine  here  announoid. 
It  was  there  said,  that  the  arrangement  was,  in  legal  effecti  a 
sale  with  the  privilege  of  returning  the  property  when  the 
bayer  should  choose  to  make  such  return,  or  on  the  demand 
of  the  seller.  The  buyer  may  make  himself  liable  to  pay  the 
price  fixed  in  the  agreement  by  refusing  to  return  the  prop^ 
erty  upon  demand  made  for  it  by  the  seller;  but,  if  the  seller 
does  not  want  the  property  and  makes  no  demand  for  it,  it  is 
none  the  less  true  that  the  buyer  will  become  liable  to  pay 
the  price  fixed,  apon  failing  to  return  the  property  within  a 
reasonable  time.  In  the  present  case,  demands  made  for  the 
price  of  the  consigned  goods,  unanswered  by  either  the  pay- 
ment of  the  money  or  an  oflfer  to  return  the  goods,  amounted 
eubstantially  to  such  a  refusal  to  surrender  on  demand,  as 
was  held  to  be  sufficient  in  the  Jones  case. 
The  judgment  of  the  appellate  court  is  aflSrmed. 

EviDBKCB — Books  of  Aooount.  —  Aa  acconnt  book,  fair  on  its  faoa,  sad 
«hown  to  have  been  kept  ia  the  iisaal  ooarse  of  basiaesf,  is  admissible  la  evU 
denoe  eyen  in  favor  of  the  party  by  whom  it  was  kept:  Anchor  MUling  Oik  ▼• 
Wal$h,  lOS  Mo.  277;  32  Am.  St.  Rep.  603,  and  note  with  the  oases  disonss- 
tng  this  subject  collected;  extended  note  to  Union  Bank  r*  Knapp^  16  Am. 
Dea  191. 

Contracts  ot  "Sals  or  Rrruair.'* — Sach  afpreements  are  upon  aeon- 
dition  that  the  buyer  may  return  the  goods  within  a  fixed  or  reasonable  time 
at  his  option.  It  has  been  held  that  the  goods  so  sold  pass  to  the  pnroliaser« 
enbjeot  to  the  option  in  him  to  return  them,  and  if  he  fails  to  exercise  the 
option  within  the  proper  time,  the  price  of  the  goods  may  be  recovered  at 
upon  an  absolute  sale:  note  to  Hotclikisa  v.  Ilujgifu,  52  Am.  Rep.  586;  ChOdi 
▼.  McDonnell,  S4  Mich.  538;  Jameaonr.  Oregoi-y,  4  Met  (Ky.)  363;  ^iiiiM  ▼« 
StotU,  31  Mo.  16a 

Where  one  pnrohasee  goods  nnder  an  agreement  that  for  all  be  aaea  er  die- 
poses  of  he  shall  pay  for  below  the  invoice  price,  with  the  privilege  of  return- 
ing such  as  are  not  used  or  disposed  o(  if  he  refuses  or  fails  to  retarn  on 
demand  the  goods  not  used  or  sold,  the  sale  become  absolate  and  he  will  be 
liable  aooordiag  lo  the  eontraot  prioe:  Jont§  v.  IFH^  71  HL  tt. 
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LTioMS— PuBCHASi  B7  0IAXOTOB  OF.  —A  direetoT  in  a  priTata 
poralioQ  whose  duty  it  is  to  praaerre  ito  property  and  proteot  it  againol 
lan^  ao  Car  aa  that  caa  bo  done  by  the  exerolie  of  ordinary  oare  and  dili> 
genoe,  eannot  hiimell  become  the  porohaaer  of  any  property  of  the  OQ^ 
poration  which  it  is  his  doty  to  sell. 

TBcamxB  —  Pubchabb  bi  at  thbib  own  Salb.  —  A  tnutee  is  disqualified 
to  act  by  the  iatervention  of  a  personal  interest  in  the  performance  of 
liis  tlnties  as  trustee,  and  he  eannot  obtain  title  to  property  when  he  has 
»  doty  to  perform  inoonsistont  with  the  character  of  a  purchaser  on  hit 
€fwn  aeoount. 

8alb — RATiriOATiON.  —  Whether  ornot  a  ratification  of  a  sale  is  effectiTa 
in  any  case  depends  upon  whether  those  assuming  to  ratify  might  hart 
legally  authorised  the  sale  to  be  made  in  the  first  instance. 

OOBFOBATIOMS  —  RiOHT    OF    MaJOBITT    StOOKHOLDBB     TO    PaBOHABB    RB 

Fbofertt  on  Windino  itf  m  Affaibs.  —  When  it  is  datormiued  to 
wind  np  a  corporation  and  to  settle  its  business,  the  holder  of  a  majority 
€f  its  stock  eannot  make  or  ratify  a  sale  of  all  its  property  to  himself 
against  the  protest  of  a  holder  of  minority  of  ito  stock  and  in  disregard 
of  his  rights,  but  the  minority  owner  may  elect  to  treat  the  majority 
owner  as  a  purchaser  and  require  him  to  account  for  the  Yalne  of  the 
property. 

COKFOBATIONB  —  RlORT  OF  MAJOBITr  SrOOKHOLDieB  OB  WiNDINO  UP. — A 

majority  stockholder  in  a  corporation  may,  when  the  law  authorizes  a 
Toto  of  stockholders,  so  Foto,  upon  any  mattor  of  policy  in  the  conduct 
of  the  corporation,  as  to  best  subserre  his  own  intorests,  and  this  may 
lelato  to  the  ceasing  to  do  corporate  business,  the  winding  up  of  its  affairs, 
•ad  the  sale  of  its  property;  but  the  action  resulting  from  such  Toto  must 
■ot  be  so  detrimental  to  the  corporation  itself  aa  to  lead  to  the  necessary 
inference  that  the  interests  of  the  majority  of  the  shareholders  lie  wholly 
outside  of  and  in  opposition  to  the  interests  of  the  corporation  and  of 
the  minority  of  the  shareholders,  and  that  the  action  of  the  majority  ia 
a  wanton  or  fraudulent  destruction  of  the  rights  of  the  minority. 
TkvsTBBB — RiOBTS  TO  Bbcomb  Intbrbstkb  in  Trust  Profbrtt.  —  When 
one  person  has  the  power  to  dispose  of  the  property  of  another  without 
the  consent  of  the  lattor,  he  is  not  allowed  to  becomo  personally  intor> 
•sted  in  it  himself,  without  regard  to  any  question  of  fairness  in  tho 
transaction,  as  he  is  not  allowed  to  occupy  a  position  where  self-interest 
win  tempt  a  betrayal  of  duty. 

OQBFORATIOBB—  PURORASB  OF  PROFBBTT  BY  MaJOBITT  StOOKHOLDBB.  -—It 

is  illegal  and  fraudulent  for  a  majority  stockholder  to  purchase  the  prop- 
erty of  the  corporation  at  a  sale  authorised  by  himsali^  and  snob  pur- 
chase may  be  set  aside  in  the  same  way  and  to  the  same  extent  that  a 
puohaee  of  oorporate  property  by  a  director  may  be  set  aside  at  the  in* 
staaoe  of  a  minority  stockholder. 
OntPOBATioNB — Imfbofbb  Salb  of  Pbopbrtt,  Sbttiho  Abidb.  —  A  sale  of 
tlie  property  of  a  corporation  under  a  resolution  appointing  ite  president 
and  secretary  a  committee  to  dispose  of  it,  will  be  set  aside  on  tho  suit 
el  a  oonteating  stockholder,  when  such  sale  is  made  to  a  purchaser  nn- 
dnr  an  agreement  with  the  secretary  for  their  joint  acquisition  of  the 
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pnipgfty.  Li  raeh  oate^  tbt  power  conferred  on  the  president  and  sec- 
retary reqniree  the  action  of  both,  jointly,  and  the  aeoretary  ia  diaqvalW 
Had  to  aot|  on  acconnt  of ^hia  personal  interest 
OoBPOBATioMa — Imfropxr  Sals  of  PaoFiBrr,  SaTrnra'Aaios.'— 'An  aetioA 
to  act  aaide  a  aaie  of  property  of  a  corporation  beoanse  in  fraud  of  it*' 
atockholders,  may  be  maintained  by  one  of  the  latter  without «  previooa- 
demand  on  tha  corporation  to  bring  the  action,  when  it  appeara  that  tba 
directors  thereof  are  under  the  control.of  the  person  in  whoae  intereat 
the  sale  was  made. 

PURORASBB  UNDKB  OOMTRAOr  BSTWSBM  ThIBD  PbBSONS,  WHRHXR  AFnOTBD- 

BY  Existing  BQurrua. — When  a  party  furnishes  the  money  and  1m> 
oomes  the  purchaser  of  property  under  a  contract  made  between  third 
persons,  he  takea  subject  to  such  contract  and  all  equities  eziBtiiiip 
against  it. 

Bill  in  chancery  by  C.  T«  Yerkes,  a  stockholder  in  th» 
Chicago  Hansom  Cab  Company,  against  such  company,  War- 
ren  Springer,  Rose  Abernethy,  and  others,  to  have  a  certain 
sale  and  conveyance  of  the  property  of  the  company  to  Aber- 
nethy declared  void  and  set  aside,  and  for  an  injunction  and 
the  appointment  of  a  receiver.  Upon  the  final  hearing,  oom- 
plainant  filed  a  supplemental  bill  to  wind  up  the  affairs  of 
the  corporation,  sell  the  property  belonging  thereto,  apply  the 
proceeds  to  the  payment  of  the  corporate  debts,  and  distribute 
any  surplus  remaining  among  the  stockholders.  The  court 
granted  the  relief  prayed  for,  and  Springer  and  Abernethej 
appealed. 

The  Chicago  ^Hansom  Cab  Company  was  organized  as  » 
corporation  in  1884,  with  a  capital  stock  of  one  hundred  thoas. 
and  dollars,  divided  into  one  thousand  shares  of  one  hundred 
dollars  each.  It  acquired  the  property  in  dispute  in  its  busi- 
ness, but  as  that  business  proved  unprofitable,  and  as  it  waa 
largely  indebted,  some  of  its  debts  having  been  reduced  la 
judgment  and  others  secured  by  mortgage  on  its  property,  it 
was  the  desire  of  all  the  stockholders  to  wind  up  its  affairs 
and  close  out  its  business.  A  meeting  of  stockholders  waa 
called  by  Yerkes  for  this  purpose,  on  April  18,  1889,  but  that 
meeting  was  adjourned  to  April  16, 1889.  On  April  13, 1889, 
Yerkes  requested  C.  A.  Needham,  the  secretary  of  the  corpo- 
ration, to  inform  all  stockholders  that  he,  Yerkes,  would  sell 
his  stock  or  purchase  theirs  for  thirty -five  cents  on  the  dollar. 
On  that  day  Needham  entered  into  the  following  agreement 
with  one  Warren  Springer:  — 

"This  agreement,  made  April  16,  1889,  between  Warren 
Springer,  party  of  the  first  part,  and  Charles  A.  Needham^ 
party  of  the  second  part,^ 
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'^  Witnesseth,  tbat  said  parties  mutually  agree  to  purchase 
the  stock  of  the  Chicago  Hansom  Cab  Company,  and  thus 
obtain  control  of  its  property,  real  and  personal,  and  then  to 
pay  the  debts  of  and  wind  up  the  affairs  of  the  said  companji 
and  diride  the  property  of  the  same,  as  hereinafter  provided. 
To  accomplish  this,  the  said  first  party  agrees  to  furnish  the 
anm  of  sixty  thousand  dollars  to  purchase  said  stock  and  pay 
the  debts  of  said  company, — thirty-five  thousand  dollars  to 
purchase  the  stock  of  said  company,  and  twenty  thousand 
dollars  to  pay  the  debts  of  said  company,  except  two  judg- 
ments, one  in  favor  of  Sophia  Havlick,  for  the  sum  of  three 
thousand  five  hundred  dollars,  and  one  in  favor  of  John  Mc« 
Garthy,  for  the  sum  of  fifteen  hundred  dollars,  and  to  pay 
aaid  judgments  in  case  they  or  either  of  them  shall  be 
aflSrmed,  with  interest  Second  party  agrees  to  furnish  the 
money  required  to  pay  all  of  the  debts  of  said  company,  and 
to  purchase  the  stock  of  the  same,  except  that  above  agreed 
to  be  furnished  by  first  party. 

**  It  is  further  agreed  that  said  stock  shall  be  bought  in  the 
name  of  ....  ,  and  duly  and  legally  transferred  to  the  said 
first  party,  to  be  held  by  him  as  security  for  the  money  ad« 
▼anced  by  him  to  purchase  said  stock  and  pay  said  debts,  till 
the  division  of  said  property,  as  hereinafter  provided.  When 
said  stock  shall  have  been  all  acquired,  and  said  debts  paid 
as  aforesaid,  it  is  mutually  agreed  that  the  real  estate  belong- 
ing to  said  company,  consisting  of  seventy-five  feet  front  on 
Clinton  Street  by  one  hundred  and  fifty  feet  deep,  and  now 
occupied  as  the  barn  and  ofiice  of  said  company,  shall  be 
deeded  to  the  party  of  the  first  part,  free  and  clear  of  all  liens 
and  encumbrances,  except  the  judgments  above  mentioned, 
and  that  all  the  personal  property  now  belonging  to  said 
company  shall  be  legally  and  properly  transferred  to  said 
aecond  party. 

^  It  is  mutually  agreed  that  said  Needham  shall  have  the 
right  to  carry  the  appeals  already  taken  from  said  judgments 
to  the  appellate  courts  or  supreme  court,  if  he  shall  see  fit  so 
to  do,  he  agreeing  to  pay  all  costs  and  expenses  of  the  same. 
In  case  said  judgments,  one  or  both,  shall  be  affirmed,  the 
eaid  first  party  agrees  to  pay  the  same,  with  interest,  but  if 
either  one  or  both  shall  be  defeated,  and  said  company  saved 
from  liability  on  account  of  the  same,  then  the  amount  saved 
shall  be  divided  equally  between  the  parties  heretOi  the 
expense  from  this  time  being  first  paid  by  said  Needham. 
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*'  Said  second  party  agrees  that  at  the  time  said  personal 
property  is  transferred  to  him,  he  will  makOi  executa,  and 
deliver  to  the  said  first  party  his  three  notes  for  five  thousand 
dollars  each,  payable  on  or  before  eight,  sixteen,  and  twenty- 
four  months  after  date;  and  as  a  part  of  the  purchase  price 
of  said  personal  property,  and  payment  for  the  aid  given 
by  said  first  to  said  second  party  in  settling  the  affairs  of 
said  company,  said  second  party  agrees  that  if  said  notes  of 
five  thousand  dollars  are  not  paid  within  those  dates,  be  will 
pay  to  said  first  party  the  sum  of  one  and  one  half  per  cent 
per  month  upon  the  amount  unpaid  as  liquidated  damages. 
Baid  second  party  also  agrees  to  make,  execute,  acknowledge^ 
and  deliver  to  said  first  party,  to  secure  his  said  notes  and 
agreement,  a  chattel  mortgage  upon  the  entire  amount  of 
said  personal  property,  and  to  insure  the  same  in  the  sum  of 
fifteen  thousand  dollars  for  the  benefit  of  said  first  party,  and 
keep  the  same  so  insured  until  the  said  notes  are  paid. 

*'  It  is  mutually  agreed  that  said  second  party  shall  have 
the  bills  receivable,  cash  on  hand,  and  the  earnings  of  said 
company  until  said  property  shall  be  divided,  and  that  be 
shall  have  the  right  to  sell  fifty  hansom  cabs,  twenty  har- 
nesses, and  forty  horses  for  such  prices  and  upon  such  terma  as 
he  shall  see  fit,  said  Needham  agreeing  to  turn  over  the  avails 
of  said  sale,  except  the  sum  of  two  thousand  five  hundred 
dollars,  to  the  said  first  party  to  apply  on  said  notes.  Said 
Needham  guarantees  that  the  debts  of  said  company  do  not 
exceed  twenty-three  thousand  dollars,  exclusive  of  said  judg- 
ments. Until  said  personal  property  is  transferred,  said  seo- 
ond  party  is  to  pay  said  first  party  the  sum  of  three  hundred 
dollars  per  month  for  rent  of  said  real  estate,  from  date 
thereof." 

At  the  time  this  contract  was  executed  the  stock  of  the  cor- 
poration was  owned  as  follows:  C.  T.  Yerkes,  376  shares;  A. 
B.  Pullman,  265  shares;  W.  M.  Van  Northwick,  100  shares; 
E.  Leger,  80  shares;  G.  L.  Dunlap,  100  shares;  N.  L.  Jones, 
50  shares;  J.  W.  Cotton,  60  shares;  W.  Flagg,  5  shares;  An* 
derson,  5  shares;  J.  N.  Cutler,  10  shares;  and  the  officers  and 
directors  of  the  corporation  for  the  year  1889  were  A.  B.  Poll* 
man.  President;  C.  H.  Needham,  Secretary;  and  these,  to* 
gether  with  W.  M.  Van  Northwick,  J.  W.  Cotton,  and  C.  T. 
Yerkes,  directors.  When  the  stockholders'  meeting  was  held 
on  April  15th,  Needham  had  purchased  all  the  oertifioates  <tf 
shares  in  the  corporation  except  those  standing  in  (he  naiii#. 
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of  Yerkes  and  Pullman,  paying  Springer^s  money  therefor,  and 
he  afterwards,  on  May  S,  1889,  completed  the  purchase  of 
Pullman's  shares  in  the  same  way.    At  the  time  of  such 
meeting  Yerkes  was  ignorant  of  the  contract  existing  between 
Needham  and  Springer,  and  of  the  purchases  of  stock  made 
by  the  former  for  the  latter,  and  with  money  furnished  by 
him.     By  direction  of  Springer,  290  shares  of  the  stock  thus 
purchased  for  him  were  transferred  to  K.  Himrod,  and  80 
of  such  shares  were  transferred  to  T.  A.  Haggerty*    On  May 
6, 1889,  such  original  certificates  of  stock  were  taken  up  and 
canceled,  and  new  ones  issued  in  lieu  thereof  directly  to  Him- 
rod  and  Haggerty.    At  the  stockholders'  meeting  held  on 
April   15,  1889,  Pullman  offered  to  buy  Yerkes's  stock  at 
thirty-five  cents  on  the  dollar,  with  money  furnished  by 
Springer  and  as  his  agent,  although  the  latter  facts  were  un- 
known to  Yerkes,  who  refused  the  offer  and  declined  to  sell. 
No  other  action  was  taken  at  this  meeting  in  regard  to  the 
sale  of  the  corporation    property.      Another  stockholders' 
meeting  was  held  on  May  6, 1889,  when  the  following  resolu- 
tion  was  adopted  by  the  vote  indicated  therein^  as  shown  by 
the  record  of  that  meeting: — 

**  Whereas,  the  object  of  this  meeting  being  to  devise  ways 
and  means  to  raise  money  to  meet  the  indebtedness  of  this 
company,  and  as  part  of  this  indebtedness  is  past  due  and 
must  be  met  at  once;  therefore  be  it 

^Besolved,  That  a  committee,  consisting  of  the  president  and 
•eereiary,  be  appointed  to  mortgage  or  sell  all  or  part  of  the 
property  of  the  company,  at  their  discretion,  and  be  author- 
ised to  sign,  seal,  and  deliver  any  mortgage,  deed,  or  bill  of 
sale  necessary,  and  to  report  at  an  adjourned  meetingi  May 
8th,  at  2:30  p.  ic,  at  the  same  place. 

^  The  following  was  the  stock  voted  for  or  against  said  res- 
olution: In  favor  of  the  same — Cutler,  10  shares  (by  A.  B. 
PoUman);  Pullman,  265  shares;  Himrod,  290  shares;  Cotton, 
80  shares  (by  Himrod);  Haggerty,  80  shares;  total,  625 
shares.  Against  said  resolution — ^Yerkes,  876  shares  (by 
Furbeck,  proxy). 

**  There  being  a  majority,  the  resolution  was  oarried,  and 
there  being  no  other  business,  meeting  adjourned  to  Wednes- 
day, May  8th." 

The  minutes  of  snob  adjourned  meeting,  held  May  8, 1889, 
showed  that  the  secretary  read  the  following  nporti  and  also 
tha  tranaaotion  of  other  business  as  follows: — 


tSO  Chicago  Hansom  Cab  Ca  «.  Ysbkb8.      [lUinoiB, 

^Report  of  A.  B.  PuUma^  preddentf  and  Oharlei  A.  Need* 
Aaimf  teeretary: — 

^  Under  inBtractions  contained  in  a  reeolotion  passed  at 
•ctookbolders'  meeting  held  May  6thy  and  knowing  it  was  the 
wish  of  all  the  stockholders  that  the  business  of  the  company 
be  immediately  closed,  we  have  to  report  that  we  have  sold 
the  real  estate  of  the  company,  consisting  of  the  property 
^here  the  stables  are  now  located,  for  the  sum  of  $40,000  in 
^eash,  and  have  received  the  money  therefor,  less  the  amounts 
<if  encumbrances  and  liens  thereon,  which  the  purchaser  has 
-assumed  and  agrees  to  pay;  less,  also,  the  sum  of  $14,500,  for 
^hich  a  certified  check  has  been  given  and  placed  in  the 
^faands  of  a  third  party,  to  be  handed  to  us  as  soon  as  the  first 
mortgage,  which  has  been  paid,  is  released,  there  being  no 
record  to  show  that  the  same  has  been  released,  although  said 
$14,600,  and  interebt,  has  been  paid;  and  we  have  also  sold 
the  personal  property  of  the  company  for  the  sum  of  $20,000, 
and  received  cash  therefor;  that  the  debts  of  the  company 
amount  to  the  sum  of  $10,540.38,  exclusive  of  liens  on  said 
ifeal  estate;  that  checks  have  been  prepared  and  signed  to 
pay  the  debts  of  said  company  and  the  amounts  coming  to 
the  stockholders.  We  have  acted  thus  because  we  know  it 
io  be  the  wishes  of  the  stockholders  that  the  business  of  the 
company  be  closed/' 

The  secretary  then  handed  around  the  checks  and  vouchers 
-for  inspection.    Mr.  Himrod  offered  the  following  resolution:— 

*' Resolved,  That  the  foregoing  report  be  approved  and  in 
•all  respects  ratified;  and  further  resolved,  that  the  business 
of  this  company  be  declared  ended,  and  the  president  and 
secretary  are  authorized  and  requested  to  pay  the  debts  of 
said  company,  and  divide  the  moneys  left  pro  rata  among  the 
•stockholders,  and  that  the  books  and  papers  remain  in  the 
hands  of  the  secretary .'* 

The  president  having  put  the  above  resolution,  it  was 
Toted  for  as  follows:  For — A.  B.  Pullman,  276  shares;  Elirk 
Himrod,  850  shares;  total,  626  shares.  Against — C.  T« 
Yerkes,  875  shares.     Resolution  declared  carried. 

The  sale  was  made  to  Springer  and  Needhami  the  former 
itarnishing  the  money,  and  both  the  real  estate  and  the  pep* 
«onal  property  of  the  corporation  was  conveyed  to  Rose  Ab> 
-ernethy  by  his  direction,  the  conveyances  being  delivered  to 
liim.  These  conveyances  were  executed  by  Pullman  and 
Needhanii  as  president  and  secretary  of  the  corporation,  and 
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dated  Maj  6, 1888.  After  May  8, 1889,  Needham  eontlnwd 
the  business  formerly  carried  on  by  the  corporation,  under  a 
lease  from  said  Abernethy,  executed  by  said  Bpringeri  her 
attorney  in  fact. 

MiUer^  Starr^  and  Isman^  for  the  appellants 

Ooudy^  Oreen^  and  Otmdy^  for  the  appellee. 

ScHOLFiBLD,  J.  From  the  foregoing  statement  it  Is  clear 
that  when  Needbam  entered  into  the  contract  with  Springer, 
the  former  was  a  director  in  the  Chicago  Hansom  Cab  Com« 
pany,  and  its  secretary.  As  director  he  owed  the  duty  to  the 
company  to  preserve  its  property  and  protect  the  company 
against  loss,  so  far  as  that  could  be  done  by  the  exercise  of 
ordinary  care  and  diligence,  and  he  could  not  himself  be* 
come  the  purchaser  of  any  property  of  the  corporation  which 
it  was  his  duty  to  sell:  Wardell  v.  RaUroad  Co.,  103  U.  8. 651« 
The  contract  between  Needham  and  Springer  requires  the 
purchase  of  all  the  property  of  the  cab  company,  and  the  sub* 
sequent  transfer  of  the  personal  property  to  Needham.  It  is 
an  entire  and  indivisible  contract,  and  Needham  is  therefore 
directly  interested  in  every  part  of  the  claimed  contract  of 
sale  by  the  company  to  Springer. 

But  it  is  claimed  the  authority  to  make  this  sale  is  derived 
^m  a  vote  of  a  majority  of  the  stockholders.  That  vote  was 
given  at  the  stockholders'  meeting  on  the  6th  of  May,  1889, 
in  these  words:  **  Therefore  be  it  resolved  that  a  committee, 
consisting  of  the  president  and  secretary,  be  appointed  to 
mortgage  or  sell  all  or  part  of  the  property  of  the  company, 
at  their  discretion,  and  be  authorized  to  sign,  seal  and  deliver 
any  mortgage,  deed  or  bill  of  sale  necessary,  and  to  report  at 
an  adjourned  meeting.  May  8th,  at  2:30  p.  m.,  at  the  same 
place."  This  required  the  exercise  of  judgment  and  discre- 
tion by  both  the  president  and  the  secretary,  and  being  a 
special  power,  it  could  not  be  exercised  by  one  only:  Perry  on 
Trusto,  sec.  418;  Hartford  Fire  Ins.  Co.  v.  Wilcox,  57  HI.  180; 
and  so  necessarily  if  one  was  disqualiiBed  to  act,  neither  coold 
act  The  resolution  of  the  stockholders  invested  Needham, 
as  well  as  Pullman,  with  a  special  confidence  and  trust,  which 
nquired  that  he  should  act  solely  with  a  view  to  the  best  in* 
terests  of  all  the  stockholders.  But  he  was  disqualified  to 
thus  act  by  reason  of  his  previous  contract  with  Springer, 
which  gave  him  a  personal  interest  to  be  promoted  by  his 
action  under  the  resolution.    The  rule  is  familiar  that  a  trustee 
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is  disqualified  to  act  by  the  intervention  of  a  personal  interest 
in  the  performance  of  his  duties  as  trustee.  He  cannot  ob- 
tain title  to  property  where  he  has  a  duty  to  perform  incon- 
sistent  with  the  character  of  a  purchaser  on  his  own  account: 
Borders  y.  Murphy,  125  111.  677. 

It  is,  however,  contended  that  this  sale  was  ratified  by  a 
vote  of  a  majority  of  the  stockholders  at  their  meeting  on  the 
8th  of  May.  Whether,  in  any  case,  a  ratification  is  efiective, 
depends  upon  whether  those  assuming  to  ratify  might  have 
legally  authorized  the  act  to  be  done  in  the  first  instance.  At 
the  time  this  vote  was  taken  Springer  either  really  owned  or 
had  contracted  to  purchase,  and  by  virtue  thereof  was  entitled 
to  and  did  control  a  majority  of  the  shares  of  stock,  — indeed, 
all  except  those  owned  by  Yerkes;  and  so,  upon  the  record  of 
the  meeting  of  the  8th  of  May,  the  names  and  votes  of  Pull- 
man,  Himrod,  Haggerty,  Cotton  and  Cutler,  being  the  votes 
in  favor  of  the  ratification  of  the  sale,  are  but  another  form 
of  expressing  the  name  and  votes  of  Springer  in  favor  of  it. 
The  question  is  therefore  presented  whether  after  it  is  deter- 
mined to  wind  up  a  corporation  and  settle  its  business,  it  iB 
competent  for  a  holder  of  a  majority  of  its  shares  of  stock  to 
make  or  ratify  a  sale  of  all  its  property  to  himself,  against 
the  protest  of  a  holder  of  a  minority  of  its  shares,  and  in 
disregard  of  his  rights. 

That  a  holder  of  a  majority  of  the  shares  of  stock  in  a 
corporation  may,  where  the  law  authorizes  a  vote  of  stock- 
holders, so  vote  upon  any  matter  of  policy  in  the  conduct  of 
the  corporation  as  to  best  subserve  his  own  interests,  and 
that  this  may  relate  to  the  ceasing  to  do  corporate  business, 
the  winding  up  of  its  affairs  and  the  sale  of  its  property,  we 
do  not  question;  but  the  authorities  cited  by  counsel  for  ap- 
pellant {Gamble  v.  Queens  County  WaUr  Co.,  123  N.  Y.  91, 
and  Northwest  Transportation  Co.  v.  Beatty,  L.  R.  12  App.  Cas. 
589),  concede  that  even  in  such  cases  the  action  resulting 
from  such  vote  must  not  be  so  detrimental  to  the  corporation 
itself  as  to  lead  to  the  necessary  inference  that  the  interests 
of  the  majority  of  the  shareholders  lie  wholly  outside  of  and 
in  opposition  to  the  interests  of  the  corporation  and  of  the 
minority  of  the  shareholders,  and  that  their  action  is  a  wanton 
or  a  fraudulent  destruction  of  the  rights  of  such  minority.  In 
the  cases  cited,  and,  so  far  as  we  are  informed,  in  all  other 
cases  where  the  majority  of  the  stockholders  may  by  their 
Totes  lawfully  afiect  the  interests  of  the  minority  of  the  0tock« 
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bpIderSy  the  interests  of  the  minority  are,  theoretically  at  least, 
protected  either  by  directors  or  trustees  of  the  corporation^ 
who  it  will  not  be  presumed  will  betray  their  trust  by  acting 
in  the  interest  of  one  stockholder  to  the  prejudice  of  another^ 
or  by  reason  of  the  transaction  being  such  as  is  presumed  to 
be  alike  beneficial  to  all  stockholders,  —  as  where  the  corporate 
property  is  in  good  faith  appropriated  to  the  payment  of  the 
corporate  debts,  or  is  sold  at  a  fair  sale;  and  no  case  cited  or 
within  our  knowledge  goes  to  the  extent  of  holding  that  a 
majority  of  the  stockholders  may  take  the  property  of  th» 
corporation  and  retain  it  if  the  minority  shall  elect  to  deny 
its  right  to  acquire  title  to  it  in  that  way.  Undoubtedly  if  in 
such  case  the  minority  of  the  stockholders  shall  elect  to  treat 
the  majority  as  purchasers,  they  may  do  so,  and  require  them 
to  account  for  the  value  of  the  property.  Here  Springer,  who 
through  Pullman,  Hirarod,  Haggerty,  Cotton  and  Cutler  as-^ 
somes  to  ratify  this  sale,  is  the  same  Springer  who  with  Need-^ 
ham  is  the  purchaser  of  the  property,  —  in  other  words,  h» 
aasuroes  to  ratify  a  sale  to  himself;  but  a  man  cannot  be  both 
bayer  and  seller  in  the  same  transaction,  and  where  he  assumes 
to  be  such,  his  action  simply  amounts  to  a  taking  of  the  prop- 
«rty,  and  would  be  quite  as  valid  without  as  with  the  circum* 
location  of  the  form  of  a  sale  through  dummies. 

The  right  of  a  majority  of  the  stockholders  to  sell  the  cor* 
porate  property  can  by  no  reasonable  construction  be  held  U> 
involve  the  right  to  seize  the  property  to  their  own  use.  A 
sale  conducted,  as  it  must  be,  fairly  and  openly,  cannot,  theo- 
rstically,  operate  to  the  prejudice  of  one  stockholder  more- 
than  to  another.  There  is  in  such  case  no  presumptive  an- 
tagonism  between  the  different  stockholders;  but  where, 
under  pretense  of  a  sale  to  themselves,  the  majority  seize  the 
property  and  undertake  to  invest  themselves  with  title,  their 
interests  are  wholly  hostile,  for  the  gain  of  the  one  is  the  loss 
of  the  other. 

It  is  a  general  rule,  administered  by  courts  of  equity,  that 
where  one  person  has  the  power  of  disposition  of  the  property 
of  another  without  the  consent  of  that  other,  he  shall  not  be 
ilbwed  to  become  personally  interested  in  it  himself,  —  and 
this  without  regard  to  any  question  of  fairness  in  the  imme* 
diate  transaction,  —  for  he  shall  not  be  allowed  to  occupy  a 
position  where  self-interest  would  tempt  a  betrayal  of  duty» 
This  rule  is  plainly  applicable  here,  and  it  has  been  so  ap- 
plied in  adjudicated  cases.     It  is  said  in  Cook  on  Stock* 
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holdersy  sea  656:  ^  It  is  illegal  and  fraudulent  for  the  major- 
ity of  the  Btockholders  to  purchase  the  property  of  the  company 
at  a  sale  authorised  by  themselves.  Such  a  purchase  by  the 
majority  may  be  set  aside  in  the  same  way  and  to  the  same 
extent  that  a  purchase  of  corporate  property  by  a  director 
may  be  set  aside/'  See  also  2  Bigelow  on  Frauds,  645,  where 
it  is  said,  ^  no  act  of  the  majority  can  purge  the  fraud  **  of 
appropriating  the  common  property  to  their  own  benefit  by 
any  portion  of  the  corporators;  and  to  like  effect  is  the  ruling 
in  Meeker  y.  Winthrop  Iron  Co.^  17  Fed.  Rep.  49,  and  Ervin  T. 
Oregon  R.  R.  etc.  Co.,  20  Fed.  Rep.  577;  and  see  also  Menier 
▼.  Hooper^B  Telegraph  Worh^  L.  R.  9  Ch.  850;  Brewer  t. 
BoBion  Theatre,  104  Mass.  378;  Preeton  ▼.  Grand  Collier  Doeh 
Co.,  11  Sim.  327;  HodgkinBon  y.  National  etc.  Ine.  Oo^  26 
Beav.  473;  Atwok  ▼.  Merryweather,  L.  R.  6  Bq.  464,  and 
note. 

The  action  of  the  board  of  directors  on  the  8th  of  June,  aa 
affecting  the  validity  of  the  sale,  is  not,  under  the  pleading^ 
properly  before  us  for  consideration.  Counsel  for  appellant 
are  mistaken  in  saying,  as  they  do,  that  appellee  in  his  sup- 
plemental bill  relies  upon  it.  The  allegation  of  the  supple- 
mental bill  to  which  reference  is  made  is  this  only:  ^' Your 
orator  further  shows  that  a  majority  of  the  stockholders  of 
said  corporation  having  resolved  to  discontinue  the  business 
of  said  corporation,  the  directors  of  said  corporation,  sinoe 
the  filing  of  said  bill,  have  ratified  such  action  of  the  major- 
ity of  the  stockholders.^'  There  is  no  reference  whatever  to  the 
eale  of  the  property.  **  Such  action  "  means  plainly  the  reso- 
lution to  discontinue  the  business  of  the  company. 

We  think  it  unimportant  whether  the  money  furnished  by 
Springer,  and  used  by  Needham  in  purchasing  the  stock  of 
the  corporation  and  in  paying  for  the  property  claimed  to  be 
purchased  from  it,  was  that  of  Rose  Abernethy,  as  said  by 
Springer  at  the  time  he  began  negotiating  with  Needham,  or 
whether,  as  the  evidence  strongly  tends  to  prove,  it  was  in 
fact  that  of  Springer,  for  in  either  view  the  money  was  fur- 
nished and  used,  as  is  shown,  in  performance  of  the  contract 
between  Needham  and  Springer;  and  Rose  Abernethy  can 
therefore  only  take  subject  to  that  contract,  and  she  must  ba 
affected  by  whatever  has  been  done  by  Needham  and  Springsr 
to  acquire  title  to  the  property. 

It  appears  from  the  evidence  that  the  directors  of  the  cor- 
poration were  in  the   interest   and   under   the  control  of 
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Springer,  so  that  a  demand  upon  the  corporation  to  bring 
suit  against  him  woald  have  been  unavailing,  and  the  suit  i» 
therefore  properly  brought  bj  Yerkes:  Chicago  v.  Cameron^. 
120  111.  447. 

We  are  unable  to  perceive  any  snfficient  reason  for  revers- 
ing  the  decree  below.    It  is  therefore  aflSrmed. 


OoBFOKATioifa — DntsoroHS — Donxs  and  Powsrs  ov  nr  Rbspicv  to 
OoBTOBAn  Pbopbrtt.  —  An  agreement  by  the  directors  of  a  corporation  by 
which  its  property  is  disposed  of  for  their  own  use  and  benefit  will  not  be 
upheld  against  the  creditors  or  stockholders:  Ooodin  t.  CindnnaU  etc  Camt 
Ga.,  18  Ohio  St.  169;  98  AnL  Dec  95,  and  note.  The  directors  of  a  corpora^ 
tioa  are  trnstees  of  its  assets  and  may  be  prohibited  from  porohasing  th» 
trost  property  and  thns  secnring  a  preference  over  other  creditors:  Beaek  v.. 
Miller^  130  Xll.  102;  17  Am.  St.  Repu  291,  and  extended  note.  See  also  •>» 
te4ided  notes  to  QarreU  t.  BwUngion  Plow  Ca,  59  Am.  Rep.  466,  and  Hodgew 
V.  Kew  England  Sertw  Gx,  53  Am.  Dec.  637»  in  which  the  rights  and  liability 
of  directors  as  trnstees  of  the  property  of  the  corporation  is  discussed. 

GORPORATIOHS —  ACTIONS  BT  STOCKHOLDERS  TO  ANNXTL  ImPSOPEB  AOIB  OV 

DueoroRS.  —  A  stockholder  can  appeal  to  a  court  of  equity  to  prevent  the 
directors  or  »  majority  of  the  stockholders  from  doing  some  act  which  ia 
■ftrv  mrsi  or  from  making  some  fraudulent  disposition  of  the  corporate  prop* 
srty:  Dcui9  t.  Qemmdlt  73  Md.  530,  or  for  redress  where  some  such  wron|t 
has  been  done:  Ptrrff  t.  Twhaloomi  He.  Mill  Co.,  93  Ala.  364;  Miller  ▼.  Mur*^ 
roff,  17  CoL  408;  Woodroqfr.  Howee,  88  GaL  184;  Oam5&T.  Queene  County 
Water  Co.,  123  N.  T.  91;  RoOnodL  r.  Bobhu<m^  89  Minn.  1;  12  Am.  St  Rep^ 
608^  and  note;  Alexander  ▼.  Searqf,  81  Oa.  536;  12  Am.  St.  Rep.  837;  Seare 
w,  HetebHUf  25  Conn.  171;  65  Am.  Dec.  557,  and  note.  In  the  three  cases 
last  cited  as  in  the  principal  ease  the  majority  sought  to  purchase  the  prop- 
srty  of  the  corporation  for  their  own  benefit.  See  extended  note  to  Heree^ 
▼•  reosji^  41  Am.  De&  867»  for  »  further  disonssion  of  this  subjecl 

RATiFiaATiON. — There  oannot»  in  law,  be  a  ratification  of  a  contract^  which 
eoald  not  have  been  made  binding  on  the  ratifier  at  the  time  it  was  made  be* 
caosethe  ratifier  was  not  then  in  existence:  Me  Arthur  t,  Timee  Printing  Co., 
4S  Minn.  819;  31  Am.  St  Rep.  653.  The  officers  of  a  corporation  without 
the  antliority  to  bind  the  corporation  by  their  acts  hare  no  power  to  ratify 
an  nnanthoriaed  eontraot  by  a  failure  to  repudiate  a  claim  arising  out  of  itt 
IgmUm  MillOo.  r.  Lgmdom  Literary  etc.  /jw<.,  63  Vt  581;  25  Am.  St  Rep.  783. 
^MtJ^Duier.Marikam,  105  N.a  131;  18  Am.  St  Rep.  889,  as  to  the  power 
eC  a  corporation  to  ratify  a  eontraot  which  it  could  not  legally  make. 

A  SlOOKHOLDBa  OV  A  OoaPOBATIOH  MaT  PcTROHASa  fOR  HiS  OWN  BiNl- 

m  the  oorporate  property  at  a  sheriff's  sale  thereof,  and  in  the  absence  of 
Ihrnd  cannot  be  called  toaoeonnt  to  the  other  stockholders,  although  the  pnr- 
«hnNWMal  a  low  prises  ifictof  r.  ifoctolsr  eta  ^ttni^  II  PMg^  118;  42Am. 
Ue.lQL 
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Onni  —  DniTiRTt  What  dois  hot  Constituti.  -— If  •  father  exMatit 
and  ftekoowledges  a  deed  pnrportiog  to  grant  aa  ettate  to  his  three  adaU 
■ona,  and  to  operate  presently,  and  then  delirert  the  deed  to  one  «f 
them,  laying^  **  Take  this  deed  and  pnt  it  in  onr  box  at  the  bank," 
without  doing  any  other  act  showing  an  intention  to  formally  deliver 
the  deed,  and  himself  retaining  possession  of  the  land  granted,  reoeiTing 
the  rents  and  profits  during  his  lifetime^  the  instrument  is  inoperatira 
as  a  deed  for  want  of  sufficient  delivery. 

dDsBDB—  DsLiTERT,  What  IB  NOT.  —  When  a  grantor  in  a  deed  hands  it  to 
the  grantee,  telling  him  to  **  take  this  deed  and  put  it  in  our  box  at  tlw 
^bank,"  this  does  not  constitute  a  present  delivery  of  the  deed  to  the 
grantee,  but  a  mere  employment  of  him,  as  agent  of  the  grantor,  to  do 
an  act  for  the  grantor  whereby  the  latter  oould  retain  tha  enstody  of 
the  deed. 

Dud  to  Intant  —  Dslitert,  whbic  SurrioniiT.  —  When  a  parent  ezo- 
cutes  a  deed  to  an  infant  child  and  in  his  interest,  and  manifestsi  by 
his  words  aad  conduct,  an  intention  that  the  deed  shall  operate  at  onoet 
«  delivery  will  be  presumed,  and  proof  of  aotual  delivery  is  nnneoessary, 
because  it  is  the  duty  of  the  parent  to  accept  and  preserve  the  dead  for 
such  infant  until  be  arrives  at  his  majority, 

Dj»d  —  Dblivert,  whin  SurrioiKNT.  —  If  a  grantor  intends,  when  ezo> 
cuting  a  deed,  to  be  understood  as  delivering  it^  that  will  be  sufficient 
as  a  delivery,  or  when  he  induces  the  grantee  to  believe  that  a  deed  haa 
been  executed  which  makes  him  the  owner  of  land  on  which  he  is  after* 
wards  permitted  to  erect  valuable  improvements,  the  grantor  is  not 
allowed  to  set  up  that  the  deed  is  in  faot  inoperatiTe  for  want  of  forosnl 
delivery. 

Slieen  and  Lovettj  for  the  appellant 

Puterbaugh^  Page^  and  Puterbaugh^  for  the  appelleeab 

ScHOLFiBLD,  J.  Thomas  Boylan  and  John  Boylan  ffled 
their  petition  for  partition  in  the  circuit  court  of  Livingston 
County,  praying  for  the  partition  of  a  certain  tract  of  land 
lying  in  that  county,  which  they  allege  was  conveyed  to  them 
and  their  brother,  Charles  Boylan,  as  tenants  in  commoHi  by 
deed  of  their  father,  Patrick  Boylan.  Mary  W.  Hayes  and 
Charles  Boylan  were  made  defendants  to  the  petition,  and 
they  each  answered, — the  answer  of  Mary  W.  Hayes  denying 
that  the  deed  under  which  the  petitioners  claim  was  ever 
delivered,  and  alleging  that  the  land  in  question  was  devised 
by  the  last  will  and  testament  of  Patrick  Boylan  to  Charles 
Boylan,  in  trust,  in  part  for  her  use.  On  hearing,  the  circuit 
court  decreed  that  the  prayer  of  the  petition  be  granted,  and 
that  partition  be  made  accordingly,  and  Mary  W.  Hayes  by 
iier  appeal  brings  that  decree  before  us  for  review* 
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The  decree  finds  that  title  was  vested  in  the  petitioners  hy 
Tirtue  of  the  deed  of  Patrick  Boylan.  That  deed  is  incon- 
sistent with  and  repugnant  to  the  rights  of  the  heirs  at  law  of 
Patrick  Boylan,  deceased,  if  he  died  intestate,  and  it  is  also 
inconsistent  with  and  repugnant  to  the  devises  in  what  is  set 
up  in  the  answers  as  his  last  will  and  testament.  The  ques* 
tion,  therefore,  whether  the  decree  of  the  circuit  court  is  erro- 
neous, depends  entirely  upon  whether  that  deed  operated  as  a 
valid  conveyance  of  the  land,  and  in  the  determination  of  that 
question  it  can  not  be  necessary,  nor  even  proper,  to  either 
pass  upon  the  validity  of  the  will  or  to  give  construction  to 
its  terms. 

The  only  evidence  in  the  record  in  regard  to  the  execution 
of  the  deed  is  that  of  Charles  Boylan.  The  evidence  of  John 
Boylan  having  been  objected  to  for  incompetency,  must  be 
excluded  tinder  section  2,  chapter  51,  page  488,  of  the  Revised 
Stetutes  of  1874. 

Charles  Boylan  produced  the  deed,  and  testified  in  regard 
to  its  execution,  thus:  *'My  father  signed  a  deed  to  the  Liv- 
ingston  County  land  at  my  house,  in  my  presence,  while  he 
was  residing  with  me.  No  one  else  was  present.  I  have  the 
deed  with  me.  This  is  it.  I  think  father  signed  it  the  day  it 
i)ears  date.  He  signed  it  the  day  before  Mr.  Hough  took  the 
acknowledgment.  •  •  •  •  No  part  of  the  six  thousand  dollars 
mentioned  in  the  deed  was  paid  father.  Nothing  was  paid 
for  it.  After  father  signed  the  deed  it  remained  in  his  room. 
I  think  I  saw  him  hand  it  to  Hough.  When  Hough  signed 
It  he  gave  it  to  father,  and  father  kept  it.  I  went  down  stairs 
with  Hough  and  came  back,  and  he  handed  me  the  deed  and 
said:  *Take  this  deed  and  put  it  in  our  box  in  the  bank.' 
Before  his  sickness  we  each  had  one  private  box  in  the  bank. 
His  eyes  were  so  bad  that  he  could  not  attend  to  it  Some- 
times he  had  the  cashier  at  the  bank  to  look  over  his  papers. 
He  bad  me  bring  his  box  home  and  look  his  papers  over,  and 
took  sach  of  his  papers  as  he  thought  valuable  and  put  them 
all  in  the  box  with  mine.  He  said:  *Take  this  deed  and  put 
it  in  the  box  in  the  bank.'  When  he  gave  me  the  deed  he 
said:  *The  boys  need  not  know  anything  about  this  till  after 
my  death';  that  was  all  he  said.  I  put  the  deed  with  the 
other  papers  as  directed,  and  it  remained  there  till  after  fath« 
er's  death.**  On  cross-examination  he  further  testified,  among 
other  things:  ^  John  was  there  one  day  talking  about  his  fam- 
ily.    He  had  a  large  family  of  girls,  was  hard  up,  and  owed 
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father  some  Interest,  and  father  said:  'Yon  are  better  off  than 
you  think  you  are, — you  will  get  two  thousand  dollars  out  of 
the  land  over  the  river  after  I  am  dead,  and  that  will  come 
handy';  about  two  thousand  dollare,  I  think,  is  the  way  he  put 
it  Father  retained  possession  of  the  land  through  John  Kane- 
and  his  sons  during  his  life.  They  had  a  written  lease.  In 
1890,  after  making  the  deed,  he  got  some  cash  rent  from  there. 
.  •  •  •  When  father  first  spoke  of  making  the  deed  he  spoke 
of  reserving  the  rents;  that  was  a  couple  of  months  before  ho 
made  it.  •  •  •  •  The  deed  was  given  to  me  immediately  after 
it  was  acknowledged.  He  told  me  to  put  it  in  the  box  —  ia 
the  box  he  and  I  kept  our  papers  in,  —  and  I  did  so.  It  was 
my  box,  and  he  had  papers  in  it,  and  the  deed  was  put  in 
there.    It  was  delivered  the  way  I  stated." 

This  leaves  no  doubt  that  no  act  was  done  by  the  grantor 
intended  as  a  present  delivery  of  the  deed,  for  handing  it  to 
Charles  Boylan,  and  at  the  same  time  telling  him  to  **  take 
this  deed  and  put  it  in  our  box  in  the  bank,'*  was  not  a  deliv- 
ery to  Charles,  but  it  was  the  mere  employing  him,  as  an  agent 
of  the  grantor,  to  do  an  act  for  him,  whereby  he  could  retain 
the  custody  of  the  deed  during  his  life.  In  thus  taking  and 
depositing  the  deed  the  act  of  Charles  was  the  act  of  Patrick^ 
and  although  the  box  in  the  bank  belonged  to  Charles,  yet 
since  it  was  used  by  both  Patrick  and  Charles,  and  under  the 
control  of  each,  the  deed  in  that  box  was  just  as  much  within 
the  possession  and  control  of  Patrick  as  if  he  had  retained  it 
about  his  person:  Jordan  v.  Davis,  108  IlL  836;  Bovee  v.  Hinde^ 
136  m.  137;  Chadmck  v.  Webber^  8  GreenL  141;  14  Am.  Dec 
222. 

It  is  plain  that  the  intention  of  Patrick  Boylan  was  to  have 
the  deed  to  take  effect  only  after  his  death.  On  its  face  the 
deed  purported  to  operate  presently,  but  he  intended  to,  and 
did,  retain  the  possession  of  the  land,  and  received  and  en* 
joyed  its  rents  during  his  life.  He  did  not  deliver  the  deed 
in  escrow,  to  a  third  party,  with  direction  to  him  to  deliver  it 
to  the  grantees  therein  named  after  his  death,  but  he  retained 
its  possession  himself  until  his  death,  intending  that  it  should 
become  operative  only  after  that  event;  in  other  words,  he  in* 
tended  it  should  operate  precisely  as  a  will,  without  having  it 
executed  and  witnessed  as  a  will. 

It  has  been  held  that  where  a  parent  executes  a  deed  to  an 
infant  child  which  is  beneficial  to  the  child,  and  manifesta 
by  his  words  and  conduct  that  he  intends  that  the  deed  shall 
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operate  at  onoe,  a  deliveij  will  be  presamed,  and  proof  of 
actual  delivery  is  unnecessary;  but  this  is  because  the  infant 
is  incapable  of  doing  any  act  in  regard  to  the  deed  which  he 
might  not  avoid  on  reaching  his  majorityi  and  it  is  the  duty 
of  the  parent^  as  his  natural  guardian,  to  accept  and  preserve 
the  deed  for  him:  Bryan  v.  f/ash^  7  IlL  568;  Mastenon  v.  Cheeky 
23  nL  72;  Newton  v.  BeaUr,  41  Iowa,  834  The  grantees  in 
this  deed  were  all  beyond  the  age  of  infancyi— men  of  &mi* 
lies,  who  had  for  many  years  been  acting  for  themselves.  It 
has  also  been  held  that  where  a  grantor  intends  when  exe* 
cuting  a  deed  to  be  understood  as  delivering  it,  that  will  be 
sufficient;  and  also  that  where  the  grantor  induces  the  grantee 
to  believe  that  a  deed  had  been  executed  which  made  him  the 
owner  of  certain  premises,  and  afterwards  permite  such  gran* 
tee  to  act  upon  this  belief  in  the  construction  of  valuable  im* 
provemento  on  the  land,  he  can  not  then  be  allowed  to  say 
that  the  deed  was  in  fact  inoperative  for  want  of  a  formal 
delivery:  MaaUrson  v.  Cheek,  23  IlL  72;  Walker  v.  Walker,  42 
IlL  311;  89  Am.  Deo.  445;  Reed  v.  DotHhit,  62  HL  848;  but 
it  has  been  seen  that  Patrick  Boylan  did  not  here,  as  evinced 
by  anything  proved  to  have  been  said  or  done  by  him  at  the 
time,  intend  when  executing  the  deed  to  be  understood  aa 
delivering  it,  and  no  act  is  proved  to  have  been  done  by  the 
grantees  upon  the  faith  of  anything  said  by  him  as  to  the 
execution  of  the  deed. 

This  case  is  analogous  to  OIvm  v.  JontSy  111  111.  563,  only 
there  the  ciroumstences  tending  to  prove  that  what  was  done 
was  intended  as  a  delivery  of  the  deed  were  much  stronger 
than  they  are  here.  There,  John  Cline  went  alone  before  a 
justice  of  the  peace  and  had  drawn  up,  and  he  signed  and 
acknowledged,  a  warranty  deed  of  the  land  in  controversy  to 
Mrs.  Jones,  his  daughter,  the  deed  reciting  it  was  made  in 
consideration  of  filial  love  and  affection,  and  one  dollar.  At 
the  time,  the  grantor  told  the  justice  that  he  had  given  all  his 
ether  ehildren  land,  but  none  to  Mrs.  Jones,  and  he  felt  he 
ought  to  give  her  this  land.  The  grantor  took  the  deed  away 
and  ever  after  reteined  it  in  his  possession  till  his  death.  He 
also  kept  possession  of  the  land,  received  the  rente  from  it 
and  paid  the  texes  on  it  until  his  death.  After  he  had  thus, 
signed  and  acknowledged  the  deed  he  told  different  persons 
^hat  he  had  made  it;  that  he  had  made  all  his  children  equal; 
iliat  the  land  would  be  Mrs.  Jones's  at  his  death;  and  to  Mrs. 
Jonea  and  her  husband  he  said,  several  times,  he  had  fixed  it 
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flo  that  the  land  would  be  hers  at  his  death,  hut  that  if  aha 
would  move  oo  it  and  live  there,  it  should  then  be  hen.  This 
she  did  not  do.  We  held  there  was  no  delivery  of  the  deed, 
and  that  for  that  reason  it  conveyed  no  title.  The  conclusion 
was  reached  after  a  careful  examination  of  all  the  authorities 
bearing  upon  the  question,  and  the  reasons  therefor  are  given 
in  an  elaborate  opinion  by  Mr.  Justice  Sheldon.  Among  other 
things  it  is  said  in  the  opinion:  '*  The  deed  by  its  purport  was 
absolute,  conveying  the  grantor^s  entire  interest,  to  operate 
immediately;  but  the  evidence  shows  the  deed  was  not  in- 
tended to  be  absolute,  but  to  be  qualified  in  its  effect;  that  it 
was  not  intended  to  convey  the  grantor's  whole  interest,  but 
that  he  meant  to  have  a  life  estate  unless  the  grantee  should 
move  upon  the  land,  which  she  never  did;  that  the  deed  was 
not  intended  to  operate  presently,  but  only  upon  the  grantor's 
death,  or  going  upon  the  land  to  reside.  The  evidence  shows 
the  distinct  intention  not  to  create  a  present  estate  in  the 
grantee.  As  then  there  was  never  any  actual  delivery  of  the 
deed,  but  the  grantor  ever  kept  it  in  his  own  possession,  and 
aff  it  n^ver  was  his  intention  that  the  deed  should  presently 
take  efF^ct  and  become  operative  according  to  its  terms,  there 
was  no  delivery  of  the  instrument  as  the  deed  of  the  grantor, 
and  it  was  not  valid  as  a  deed.  As  Mrs.  Jones  never  moved 
on  the  land,  this  made  the  deed  one  to  take  effect  at  the 
grantor's  death,  which  was  a  disposition  of  property  of  a  tee* 
tamentary  character,  and  invalid  because  not  in  compliance 
with  the  statute  of  wills."  See  also  Byar$  v.  Spencer^  101  IlL 
429;  40  Am.  Rep.  212;  Price  v.  Hudson,  125  IlL  284;  Bofm  r. 
Hinde,  135  111.  187. 
The  decree  of  the  court  below  is  reversed. 


Dbids^What  Kioessart  to  CoKsnTun  Valid  Dsutbrt.— To 
fltitate  a  valid  delivery  the  dominion  over  the  instrnmeDt  mnrt  pats  from 
^he  grantor  with  the  intent  that  it  past  to  the  grantee  if  the  latter  wiU 
ftooept  it:  Tyler  v.  ffaO,  106  Mo.  313;  27  Am.  St.  Rep.  337|  Deem  r.  Podhr, 
S8  Cal.  283.  In  determining  the  question  of  delivery  in  any  ease  the  inten« 
tion  with  respect  thereof  is  the  controlling  element:  Owdon  ▼.  AdamM,  127 
IlL  223;  Vreeland  r.  Vreeland,  48  N.  J.  Bq.  66;  Prio$  t.  Hudttm.  12S  lU. 
284.  It  is  essential  to  the  delivery  of  a  deed  that  the  grantor  sureoder  all 
power  and  control  over  it  for  the  benefit  of  the  grantee  at  the  time  of  the 
delivery t  Pofier  v.  Woodhoute^  69  Conn.  668;  21  Am.  St.  Rep.  181,  and  notei 
SeJit^eH  V.  OroU^  88  Mich.  650;  26  Am.  St.  Rep.  816,  and  note  with  eaaea 
collected.  For  a  further  discussion  at  to  the  sufficiency  of  the  deUvary  ef 
deeds  and  the  evidence  to  show  the  same,  see  extended  notes  ts  JVtte  v* 
Smithy  68  Am.  Rep.  289,  and  /ones  v.  Jonf,  16  Am.  Deo.  S8L 
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Dim — SiTTTioreifor  w  Dblitxbt  or  to  iKriirra.  —  A  rolontarj 
▼eyuioe  alMolote  in  form  and  beneficial  in  effect  by  a  parent  to  one  who  is 
oofe  md  JmHa^  and  placing  it  upon  record,  althoagh  poesibly  not  effeotnal  m 
%  dettvoij  botween  adalfei»  Is  deemed  to  evince  an  unmietakable  intent  on 
the  part  of  ttio  grantor  to  giro  tho  deed  effect  and  to  pan  the  title  to  tho 
grantees  OoUe  ▼.  OoUe,  122  Ind.  109;  17  Am.  8k  Rep.  845»  and  note;  (Ml 
▼.  Beaver,  28  Iowa»  241;  4  Am.  Rep.  174. 
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RaoBiTSB— Qbdeb  Aptointuio^  Collateral  Attack.  —  When  the  court 
appointing  a  receiver  for  an  insoUent  corporation  has  Jarisdiction  of  tho 
■nbject- matter  and  of  the  parties,  its  order  appointing  tho  reoeiveiE^  ao 
matter  how  erroneons,  cannot  be  collaterally  attacked. 

CoRFORATiOHB  —  AssiQHMBNT  BT  OpFiORRS  OF.  — UndoT  a  resolotion  passed 
by  the  board  of  directors  of  an  insoWent  corporation  anthorinng  its  presi« 
dent  and  secretary  *'to  hereafter  execnte  judgment  notes,  chattel  mort- 
gages^ bills  of  sale^  or  other  instmments  in  their  judgment  necessary  to 
the  financial  interests  of  the  company,**  snob  officers  have  power  to  mako 
an  assignment  of  the  book  acoonnts  of  the  corporation  toa  oreditor  hold* 
ing  its  jndgment  notes. 

Corporations.  — Purohasb  of  Its  Own  Stogk  bt  a  Corporation  by  ex- 
change for  its  property  of  eqaal  value,  though  made  in  good  faith  and 
without  any  element  of  fraud,  or  anything  in  the  apparent  condition  of 
the  corporation  to  interfere  with  the  making  of  the  exchange^  will  not 
be  allowed  when  it  injuriously  affects  a  creditor  of  the  corporation,  even 
though  the  fact  of  the  indebtedness  is  not  at  the  time  established  or 
known  to  the  stockholders. 

O0RFORATIOR8 — Capital  Stock — Trust  Fuiid  m  Hands  of  Dirbctorb  or 
Btockholdrrs.  — The  capital  stock  of  a  corporation  is  a  fund  set  apart 
for  the  payment  of  its  debts,  and  the  directors  hold  it  in  trust  for  that 
purpose.  The  stockholders  of  the  corporation  are  conclusively  charged 
with  notice  of  the  tmat  character  which  attaches  to  its  capital  stock) 
as  to  it  they  cannot  occupy  the  status  of  innocent  purchasers,  and  when 
they  have  in  their  hands  any  of  this  trust  fund,  they  hold  it  cum  onerep 
subject  to  all  equities  which  attach  to  it. 

C6RP0RATI0N8  —  AbSIONMRNT  OF  BoOK  ACCOUNTS  —  WhBN  SuBJROT  TO  Db- 

IBN8BS.  —  When  an  insolvent  corporation  buys  some  of  its  capital  stock, 
giving  its  note  secured  by  an  assignment  of  its  book  accounts  in  pay- 
ment therefor,  and  the  payee  of  the  note  transfers  it  as  well  as  tho 
book  accounts  to  an  innocent  purchaser  for  value  before  the  maturity  of 
the  note,  such  purchaser  takes  the  note  free  of  all  defenses,  but  he  takes 
the  accounts  subject  to  all  defenses^  and  therefore  subject  to  the  claim 
kj  the  creditors  cl  the  oorporation  that  tnch  assignment  is  based  upon 
an  illegal  consideration. 

AmoNMBNTS — Dbfbnsbs  AQAIN8T  AssiGNBR.  — Each  snocessive  assignee  of 
a  chose  in  action  takes  it  subject  to  the  equities  existing  between  the 
original  assignor  and  his  immediate  assignee. 

Wwkxm  —  Equttt  will  not  Rblibtb  AGAINST.  —  A  party  will  not  be  per- 
■dtted  to  come  into  a  court  of  equity  to  enable  him  to  reap  the  fruits  of 
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frandl  and  if  It  Is  fonad  thai  th^  right  aoaght  to  ba  enforeed  it 
■obnable^  or  baa  been  obtainad  bj  frandt  daoail^  ar  oorii^  a  aout  of 
aqoity  will  not  lead  ifts  aid. 
VftAUD— BQUirr  wha  hov  Rusvb  AQAxnn  FrnkmauuT  Ammnatn^ 
A  QToditor  of  an  insoWent  corporation  who  obtain*  an  aMignmant  of  ita 
book  acoounts  through  fraud  is  not  entitled  to  the  aid  of  a  court  ol  aqai^ 
to  enforce  his  claim  nnder  the  anignmeni* 

Bill  by  creditors  to  dissolve  a  private  corporation  known 
as  the  J.  L.  Regan  Printing  Company.  On  October  27, 1887, 
one  J.  J.  West  held  the  judgment  notes  of  such  corporatioD 
for  more  than  forty  thousand  dollars.  Such  corporation  also 
owed  the  Kalamazoo  Paper  Company  12,576,  West  acting  as 
the  agent  of  the  latter  company  for  the  purpose  of  closing  its 
indebtedness  with  the  former  corporation.  One  Yaggy  owned 
130  shares  of  the  stock  of  the  printing  company,  and  also  its 
note  for  a  large  amount;  and  West  refused  to  advance  any 
more  money  to  such  company  until  Yaggy's  stock  was  pur- 
chased and  his  note  paid.  West  then  purchased  the  stock 
held  by  Yaggy  for  said  company,  transferred  such  stock  to 
said  company,  and  took  its  judgment  note  for  thirteen  thou- 
sand dollars  therefor,  such  note  being  payable  to  the  order  of 
the  maker  ninety  days  from  date,  and  indorsed  in  blank  by 
said  company.  On  October  11,  1887,  the  printing  company 
executed  to  the  Ealamasoo  Paper  Company  its  note  for 
$2,576.25,  payable  three  months  from  date.  A  warrant  of  atf 
torney  authorizing  confession  of  judgment  was  attached  to 
both  these  notes.  On  October  27, 1887,  West  procured  from 
said  printing  company  a  written  assignment  of  all  its  book 
accounts  amounting  to  more  than  thirty  thousand  dollars. 
This  assignment,  though  absolute  on  its  face,  was  taken  as 
ooUateral  security  for  the  notes  held  by  West  and  the  Eala> 
mazoo  Paper  Company,  and  on  the  same  day  West  had  judg» 
ment  to  the  amount  of  forty-five  thousand  dollars  entered  oo 
all  the  notes  except  the  one  for  thirteen  thousand  dollars.  On 
the  same  day  a  sheriff  under  direction  of  West  took  posses* 
sion  of  all  the  property  of  the  printing  company  except  said 
book  accounts,  which  West  immediately  took  and  carried 
away  without  the  knowledge  or  consent  of  said  company,  and 
deposited  them  with  his  attorney.  Two  days  later  West  took 
the  thirteen  thousand  dollar  note  given  by  said  company  for 
the  Yaggy  stock,  together  with  the  assignment  of  the  book 
accounts,  and  delivered  them  to  the  Commercial  National 
Bank  as  collateral  security  for  a  loan  of  twenty-five  thousand 
dollars  from  the  bank.    All  of  the  property  of  said  printing 
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company  was  seized  under  executions  issued  upon  the  judg- 
ments in  favor  of  West,  whereupon  the  ereditors  of  said  com* 
pany  filed  th«  present  bilL  Other  &cts  are  stated  in  Um 
opinion. 

W4igUy^  BulhUy,  and  Oray^  for  the  appellant. 

'  MaUhew  P.  Brady^  and  CraUy  Broihen^  for  the  reodver. 

Shops,  J.  The  original  bill  was  a  proceeding  under  section 
25,  chapter  32,  of  the  Revised  Statutes,  entitled  **  Corpora- 
tions,"  to  dissolve  the  corporation  known  as  the  J.  L.  Regan 
Printing  Company,  to  enjoin  the  sale  of  its  property,  and  to 
procure  the  appointment  of  a  receiver  to  wind  up  its  affairs. 
The  objection  is  made  that  the  original  bill  fails  to  show  a 
right  in  the  circuit  court  to  entertain  jurisdiction  and  to  ap* 
point  a  receiver.  The  objection  is  based  on  the  assumption 
that  the  proceeding  is  a  creditor's  bill,  which  will  not  lie  un« 
til  the  creditor  has  first  reduced  his  demand  to  judgment,  and 
exhausted  his  remedy  at  law  by  the  return  of  an  execution 
nvUa  bona.  *  The  propriety  of  the  original  decree  appointing 
the  receiver  is  not  involved  on  this  appeal.  The  decree  was 
entered  by  consent  of  the  corporation  and  most  of  its  officers, 
and  the  receiver  was  acting  under  that  decree  when  leave  was 
granted  to  the  Commercial  National  Bank  and  Kalamazoo 
Paper  Company  to  intervene.  They  each  filed  their  petition, 
not  to  vacate  any  former  order  or  decree,  nor  questioning  the 
power  and  jurisdiction  of  the  court  in  the  appointment  of  a 
receiver,  but  for  an  order  directing  the  receiver  to  pay  the 
petitioners'  claims  in  full  out  of  the  collections  made  by  him 
oat  of  the  book  accounts  of  the  insolvent  corporation.  This 
was  the  relief  sought.  The  court  denied  this  relief  and  dis- 
missed the  petition,  and  from  this  order  they  severally  ap- 
pealed to  the  appellate  court  The  appeals  will  not  bring  up 
for  review  the  order  appointing  the  receiver  and  directing  the 
property  to  be  turned  into  his  hands.  The  relief  asked  by 
petitioners  was  in  subordination  to  such  orders,  and  in  recog« 
nition  of  their  validity.  Moreover,  the  attack  is  here  made 
eoUaterally,  and  as  the  court  had  jurisdiction  of  the  subject 
matter  and  of  the  parties,  its  order,  no  matter  how  erroneous, 
cannot  be  thus  attacked:  Harris  v.  Leaier^  80  111.  807;  Wing 
V.  Dodge,  80  111.  564;  Hernandez  v.  Drake,  81  IlL  84;  IFenndr 
V.  Thornton,  98  Ul.  160. 

The  order  dismissing  the  petitions  is  sought  to  be  upheld 
upon  the  ground  that  the  president  and  secretary  of  the  print* 
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ing  company  were  without  power  or  authority  to  execute  the 
assignment  to  West,  and  that  it  is  therefore  Yoid.  It  appears 
that  the  board  of  directors  had,  prior  to  this  assignment^ 
passed  a  resolution,  as  follows:  '*  The  president  and  secretary 
of  this  company  are  authorized  to  hereafter  execute  judgment 
notes,  chattel  mortgages,  bills  of  sale,  or  other  instruments  in 
their  judgment  necessary  to  the  financial  interests  of  thecom* 
pany."  We  are  inclined  to  concur  with  the  appellate  court 
that  the  president  and  secretary,  under  such  resolution,  had 
power  and  authority  to  execute  said  assignment 

The  only  remaining  question  to  be  considered  is,  whether 
the  court  below  erred  in  refusing  to  direct  the  payment  of  the 
money  of  the  insolvent  debtor  corporation,  derived  from  the 
collection  of  the  book  accounts,  to  be  first  applied  on  the  claims 
of  the  intervening  petitioners.  In  respect  of  the  petition  of 
the  Commercial  National  Bank  we  are  inclined,  after  full 
consideration  of  the  case,  to  adopt  the  opinion  of  the  appellate 
court,  which  is  as  follows:  — 

**The  sole  consideration  of  the  thirteen  thousand  dollar 
note,  to  satisfy  which  the  bank  now  seeks  to  have  the  book 
accounts  which  were  assigned  to  West,  and  by  him  to  the 
bank,  applied,  was  the  purchase  of  a  portion  of  the  capital 
stock  of  the  printing  company.    The  financial  condition  of 
the  printing  company  at  the  time  that  West  purchased  the 
said  shares  of  stock  was  not  such  as  would,  under  the  law  as 
announced  by  our  supreme  court,  permit  it  to  thus  diminish 
its  capital  stock  and  impair  the  rights  of  its  creditors,  —  and 
that  condition  was  known  to  West    The  purchase  of  the 
stock  by  West  from  Yaggy  made  West  a  stockholder  of  the 
company,  and  he,  knowing  its  condition,  could  not  sell  that 
stock  to  the  company  in  such  a  manner  as  to  hold  property 
received  from  the  company  in  consideration  thereof^  against 
then  existing  creditors  of  the  company.    The  question  is  set- 
tled by  the  decision  of  the  case  of  Clapp  v.  Petenum^  104  IlL 
26,  where  it  is  held  that  the  purchase  of  its  own  stock  by  a 
corporation  by  the  exchange  of  its  property  of  equal  value^ 
though  made  in  good  faith  and  without  any  element  of  fraud 
about  it,  there  not  being  anything  in  the  apparent  condition 
of  the  company  to  interfere  with  the  making  of  the  exchange, 
will  not  be  allowed  where  it  injuriously  affects  a  creditor  of 
the  company,  even  though  the  fact  of  the  indebtedness  was 
not  at  the  time  established  or  known  to  the  stockholders. 
The  court  holda  that  the  capital  stock  of  an  incorporated 
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company  is  a  fand  set  apart  for  the  payment  of  its  debts,  and 
that  the  directors  of  the  company  bold  it  in  trust  for  tbat 
pnrpoee,  and  say:  'The  shareholders  of  the  corporation  are 
condasively  charged  with  notice  of  the  trust  character  which 
attaches  to  its  capital  stock.'  As  to  it  they  cannot  occupy 
the  gUUus  of  innocent  purchasers,  but  they  are  to  all  intents 
and  purposes  privies  to  the  trust.  When,  therefore,  they 
hare  in  their  hands  any  of  this  trust  fund,  they  hold  it  cum 
anere  subject  to  all  equities  which  attach  to  it.  Now,  the  evi- 
dence, so  f:ir  as  it  shows  the  purpose  for  which  the  assign* 
ment  of  the  book  accounts  was  made,  establishes  that  it  waa 
made  as  security  for  the  note  for  thirteen  thousand  dollars^ 
given  in  consideration  of  the  transfer  of  the  stock  to  the  com- 
pany, and  as  security  for  the  payment  of  the  debt  due  to  the 
Kalamazoo  Paper  Company.  This  is  the  testimony  of  West 
and  of  the  secretary  of  the  company,  and  is  substantially  un- 
contradicted. The  transfer  of  the  notes  from  West  to  the 
bank  having  been  made  before  the  note  was  due,  made  the 
bank  an  innocent  holder  of  the  note  for  value,  and  protected 
it  under  the  rule  which  protects  the  innocent  purchaser  of 
negotiable  paper;  but  the  book  a<;counts  were  mere  choses 
in  action,  and  the  assignment  of  them  a  transfer  of  so  much 
of  the  property  of  the  J.  L.  Regan  Printing  Company  to  West 
to  satisfy  the  said  note.  Each  successive  assignee  of  a  chose 
in  action  takes  it  subject  to  the  equities  existing  between  the 
original  assignor  and  his  immediate  ;.ssignee.  Therefore,  if 
West  could  not  hold  the  book  accounts  as  collateral  security 
for  the  payment  of  the  thirteen  thousand  dollar  note,  th« 
bank  cannot  hold  it,  for,  as  far  as  the  assignment  of  the  book 
accounts  was  concerned,  the  bank  stands  in  the  shoes  of  West. 
It  holds  its  negotiable  promissory  notes  relieved  from  all  de* 
fenses,  but  held  the  book  accounts  subject  to  all  defenses,  and 
therefore  subject  to  the  claims  of  the  creditors  of  the  corpora- 
tion. The  court  therefore  properly  dismissed  the  intervening 
petition  of  the  said  bank,  but  such  dismissal  will  not  operate 
to  prevent  said  bank  from  proving  up  its  claim  upon  the  note, 
and  sharing  pro  rata  in  the  assets  of  the  printing  company  ia 
the  hands  of  the  receiver.*' 

In  respect  of  the  decree  dismissing  the  intervening  petitioa 
of'  the  Kalamazoo  Paper  Company,  we,  however,  feel  con** 
strained  to  differ  with  that  court  in  the  result  reached.  There 
is,  as  it  is  said,  no  question  that  the  claim  of  the  paper  com* 
pany  was  bona  fide.    The  Regan  Printing  Company  was  at 
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the  time  a  Koing  corporation,  and,  as  Baid  by  this  oonri  io 
Bureh  T.  West^  184  HL  258,  it  is  clear  that  the  officers  of  tb« 
<M>rporation  did  not  contemplate  that  the  corporation  would 
make  a  Yoluntary  assignment  of  its  property,  and  that  those 
in  charge  of  its  business  were  using  every  endeavor  to  tide 
over  the  indebtedness  of  the  corporation  with  a  view  of  an 
improvement  in  its  affairs.  In  that  case  the  question  was, 
whether  the  execution  and  delivery  of  the  judgment  note 
amounted  to  a  voluntary  assignment,  and  it  was  held  that  it 
did  not  The  court  there  found  that  the  judgments  sought 
to  be  enjoined  were  based  upon  full,  adequate,  and  valuable 
-considerations,  and  it  was  said  that  nothing  appears  in  the 
record  to  charge  any  of  the  judgment  creditors  with  fraud,  or 
to  show  that  the  judgments  were  oollusively  entered.  The 
judgments  being  in  nowise  impeached  under  the  statute 
{Rev.  Stats,  p.  69,  sec.  7),  could  not  be  enjoined,  and  it  wae 
accordingly  held  that  the  bill  seeking  to  enjoin  the  collection 
of  the  judgment  was  properly  dismissed.  In  this  case  no  at- 
tack is  made  upon  the  judgment  of  the  Kalamazoo  Paper 
Company,  nor  is  it  sought  in  any  way  to  interfere  with  its 
•collection.  On  the  contrary,  the  Kalamazoo  Paper  Company 
comes  into  a  court  of  equity  and  seeks  affirmative  relief  in 
its  own  behalf.  To  entitle  it  to  such  relief  it  must  come  with 
•clean  hands,  and  be  prepared  to  do  equity.  A  party  will  not 
he  permitted  to  come  into  a  court  of  equity  to  enable  him  to 
reap  the  fruits  of  fraud;  and  if  it  appears  that  the  right 
-sought  to  be  enforced  in  equity  is  unconscionable,  or  has  been 
obtained  by  fraud,  deceit,  or  covin,  a  court  of  equity  will  not 
lend  its  aid. 

It  is  conceded  that  James  J.  West  was  the  authorized  agent 
of  the  Kalamazoo  Paper  Company.  At  the  time  of  the  exe* 
cution  of  the  note  to  the  paper  company  and  the  assignment 
of  the  book  accounts  to  West,  he  knew  that  the  J.  L.  Regan 
Printing  Company  was  an  insolvent  corporation,  that  it  was 
largely  indebted  to  other  persons  and  corporations,  and  un* 
able  to  pay  its  debts.  The  Kalamazoo  Paper  Company  must 
be  held  responsible  for  the  knowledge  and  conduct  of  its  agent| 
West  He,  by  his  representations  and  conduct,  had  led  the 
president  of  the  Regan  Printing  Company  to  believe  that  he 
was  friendly  to  it,  and  would  aid  it  financially.  The  proof 
tends  to  show  that  West  applied  in  the  afternoon  to  the  presi* 
•dent  of  the  company  for  the  execution  of  the  assignment^ 
«aying  in  effect  that  he  only  wanted  it  as  protection  in  th« 
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«Tent  that  anything  happened;  that  the  president  might  be 
killed  in  going  np  and  down  the  elevator,  and  the  like;  that 
it  was  intended  to  pat  the  notes  away  where  they  oould  not 
Im  seen,  and  the  assignment  would  be  used  only  in  the  event 
<if  disaster  overtaking  the  company,  and  that  the  president 
was  induced  by  these  representations  to  execute  the  formal 
assignment  On  the  same  afternoon,  after  procuring  the  as- 
signment. West  caused  judgments  to  be  entered  up  upon  the 
notes  which  he  held  for  over  forty  thousand  dollars,  and  exe- 
-cation  immediately  to  be  issued,  and  the  sheriff  put  in  posses- 
sion of  all  the  property  of  the  company  on  the  same  day,  and 
its  business  closed.  On  the  same  afternoon,  in  the  absence  of 
the  officers  of  the  company,  and  in  apparent  violation  of  the 
understanding,  the  books  were,  by  West's  orders,  loaded  into  a 
wagon  and  taken  to  the  office  of  West's  attorney,  and  two  days 
later  delivered  into  the  possession  of  the  Commercial  National 
Bank  as  collateral  to  the  note  of  West.  As  said  by  the  appel- 
late courti  ^  the  fact  that  West  intended,  at  the  time  he  took 
the  assignment,  to  enter  up  his  judgments  and  levy  upon  the 
remaining  property  of  the  company,  and  leave  other  creditors 
with  their  debts  unpaid,  may  be  fMrly  inferred  from  the  evi- 
dence"; but  there  is  more  than  this.  He  procured  the  prefer- 
ence by  unquestioned  fraud  and  overreaching,  and  now  he  or 
his  principal,  for  whom  he  acted,  seeks  the  aid  of  a  court  of 
equity  to  reap  the  fruits  of  his  fraudulent  practices. 

We  fully  recognize  the  doctrine  that  the  law  favors  the  dili* 
fent  creditor,  and  will  uphold  him  in  pursuing  all  legitimate 
means  to  secure  or  satisfy  his  debt,  whether  the  debtor  be  an 
insolvent  corporation  or  an  insolvent  person;  but  here  the 
means  resorted  to  were  not  legitimate,  but  were  in  the  highest 
sense  culpable  and  fraudulent.  The  officers  of  the  company 
were  led  to  believe  that  by  taking  this  step  they  would  be  per- 
mitted to  go  on,  with  a  fair  hope  of  meeting  the  obligations 
of  the  corporation.  Without  the  active  fraud  practiced,  it  is 
dear  the  assignment  would  not  have  been  made.  As  said  by 
this  court  in  Fortier  v.  Daratj  31  111.  212:  ^A  party  who  comes 
into  a  court  of  equity  asking  for  equitable  relief,  which  a 
eourt  of  law  cannot  afford  him,  and  exhibits  a  case  all 
blotched  over  with  fraud  and  overreaching,  as  this  is,  must 
expect  but  little  favor  or  sympathy  at  our  hands.''  Here  the 
assignment  was  obtained  through  falsehood,  fraud,  and  de« 
eeption,  and  possession  of  the  books  of  account  taken  forcibly 
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and  without  leave  of  the  company,  and,  as  before  said,  at 
least  in  apparent  violation  of  the  understanding. 

It  is  not  necessary  to  here  determine  whether  the  officers 
of  an  insolvent  corporation,  knowing  it  to  be  insolvent,  may 
prefer  creditors,  for  the  preference  here  obtained  was  not  by 
the  consent  fairly  or  lawfully  obtained  from  any  officer  of 
this  corporation*  In  equity  and  good  conscience  it  should 
be  treated  as  if  no  assignment  had  been  attempted  to  be 
made. 

We  are  of  opinion  that  the  appellate  court  erred  in  revers- 
ing so  much  of  the  decree  of  the  circuit  court  as  dismissed 
the  intervening  petition  of  the  Kalamazoo  Paper  Company, 
and  in  so  far  the  judgment  will  be  reversed.  In  all  other  re» 
apects  the  judgment  is  affirmed. 

It  being  admitted  that  the  debt  was  bona'fidef  there  U  no 
objection  apparent  in  permitting  the  Kalamazoo  Paper  Com* 
pany  to  prove  its  claim,  and  share  pro  rata  in  the  assets  in 
the  hands  of  the  receiver  with  the  other  unsecured  creditors. 

Judgment  affirmed  in  part,  and  in  part  reversed. 


OoRPORAnonB— Pbopibtt  ov  —  Tbust  Fuitd  ioe  Patmbht  cm  Crbdtiw 
DBS.  —The  property  of  a  oorporaUon  is  a  trnst  fond  for  the  payment  of  ite 
debti!  Hoape$  r,  NorlhmuUm  Mfg.  Ob.,  48  Minn.  174;  SI  Am.  St  Rep.  637» 
and  note.  The  capital  etook  of  a  corporation,  inolndiug  unpaid  snbecrip* 
tions  thereto^  conetitate  a  tmet  fund  for  the  benefit  of  the  creditors  of  the 
oorporationi  Marshall  Foundry  Oo,  v.  Killian,  09  N.  a  601;  6  Am.  St  Rep. 
639;  Thompaon  ▼.  Beno  8a9,  Bank,  19  Ker.  103;  3  Am.  St  Rep.  797,  and  ex* 
tended  note;  IfOemathnal  Fair  eie.  Au'n  v.  Walker,  S8  Mich.  62. 

OoBFOBATiovs — PowiB  TO  Makb  AssioKniiTSL  —  A  Conveyance  by  % 
oorporation  of  all  of  ite  property  for  the  payment  of  all  of  ite  orediUwa  with* 
oot  preference  ii  validi  Pope  v.  Brandon^  2  Btew.  401;  20  Am.  Dea  49;  Bar* 
gmU  V.  Webster,  13  Met  497;  46  Am.  Dec  743»  and  note;  Leaeingtom  etc.  /m. 
Okv.  Page,  17  B.  Mon.  412;  66  Am.  Dec  165,  and  note;  Tripp  r.  Norikwet^ 
em  Kal.  Bank,  41  Minn.  400. 

EQvrrr,  —  Hi  that  Combs  nrro  EQinrr  xust  Comb  with  Clbah  HARDSt 
MeVey  r,  Brendel,  27  Am.  St  Rep.  630;  Solii  Cigar  Co.  ▼.  Pom^  25  Am.  St 
Rep.  285;  Power's  Appeal,  125  Pa.  St  176;  II  Am.  St  Rep.  881  A  court 
of  equity  will  not  lend  ite  aid  until  all  the  cirenmetanom  of  the  caee  are  dii- 
elosed,  that  it  may  eee  that  there  ia  no  f rand  and  that  cTcrything  it  fairt 
Clay  ▼.  Williams,  2  Munf.  105;  5  Am.  Dec  453.  Relief  against  impoeitioB 
and  oppression  may  be  obtained  in  chancery,  but  the  applicant  mnst  b» 
guiltless  of  fraud  or  chicanery:  McDonald  v.  NeUsou,  2  Cow.  139;  14  Am* 
Dec43L 

AanoNKBRT— RiQHn  em  AssioirBBB.  — An  assignee  of  a  non-negotiabl* 
ehcee  in  action  takes  it  subject  to  the  equities  existing  against  it  in  the  hands 
of  the  assignor  at  the  time  of  the,  assignments  Timms  ▼•  Skatuum,  19  Md. 
296;  61  Am.  Dec  682,  and  note;  Bobesom  v.  Boberis,  20  Ind.  166;  88  Am* 
Dec  308;  Warner  v.  Whiiiaher,  6  Mich.  133|  72  Am.  Dec  66^  and  note;  8tai% 
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r.  ffemm,  109  N.  C.  150;  SeoU  t.  Maghughlin,  133  IlL  33;  (hoM  ▼.  Evans, 
134  K.  T.  514;  Stephem  ▼.  fTe^tion,  151  Pa.  St.  520. 

C^BTOKATioir — Power  ot  to  Porchasb  its  Own  Capital  Stock.  — In 
ftigliad  the  mle  ia  well  settted,  both  at  eominou  law  and  niider  the  stat* 
utei»  that  a  corporation  haa  no  power  to  purchase  its  own  capital  stock 
either  directly  or  indirectly,  unless  it  is  given  authority  so  to  do  either  by 
and  under  its  charter  or  its  articles  of  association.  In  the  absence  of  an- 
tbority  expressly  given  to  traffic  in  its  own  stock,  the  purchase  thereof  by 
the  oorporation  is  uUra  vire$  and  invalid  as  an  attempt  to  reduce  the  capital 
of  the  company  and  does  not  relieve  the  selling  shareholder  from  liability 
for  his  contributory  share  in  the  settlement  of  the  debts  of  the  com- 
pany on  a  winding  np  of  its  affairs:  Hop^  v.  International  etc  8oe,,  L.  R.  4 
Oh.  Div.  327;  HaWs  Case,  L.  R.  5  Ch.'707;  In  re  London  etc.  Bank,  L.  B. 
9  Ch.  444;  3»  parte  Morgan,  1  Macn.  ft  O.  225;  DanielCs  Cass,  82 
Beav.  43;  Bapmonii's  Case,  8  De  Qex  ft  a  96;  Walter's  Second  Case,  3  De 
Gex  ft  a  2M4;  BenneU's  Case,  5  De  Gex,  M.  ft  O.  284;  Eyre's  Case,  81  Beav. 
177;  Morgan's  Case,  1  De  Oex  ft  S.  750.  The  object  of  this  mle  manifestly 
it  to  preserve  the  righte  of  the  corporate  creditors  by  preventing  a  diminn* 
tifltt  oi  the  stockt  and  also  to  confine  the  oorporation  within  the  express 
powen  given  it,  and  the  implied  powers  necessary  to  the  transaction  of  its 
bnsinea.  On  the  other  hand  if  the  corporation  is  expresaly  or  impliedly 
uthoriied  to  purchase  its  own  stock  by  its  articles  of  incorporation,  it  may 
as  pnrohase  from  a  shareholder  and  he  will  then  be  relieved,  at  to  the  shares 
is  purchased  by  the  oorporation,  from  all  liability  for  contribution  on  the 
winding  up  of  the  corporate  affairs.  And  thii  ii  true,  although  the  transfer, 
ef  the  shares  sold  by  tho  stockholder  to  the  oorporation  ii  not  made  in  strict 
•Qoordance  with  the  provisions  of  the  articles  of  association:  Nieols*  Case,  3 
De  Gex  ft  J.  387;  CoekbunCs  Case,  4  De  Gex  ft  a  177;  Orady's  Case,  1  De 
Oex,  J.  ft  8.  488;  TeasdaU^s  Case,  K  R.  9  Ch.  54;  Thomas's  Case,  L.  R. 
IS  Sq.  437.  The  articles  of  association  of  some  corporations  empower  them 
to  accept  a  nurender  or  forfeiture  of  his  shares  from  a  stockholder.  In 
snch  case  the  power  will  be  strictly  construed,  and  if  any  doubt  exists  as  to 
the  fa/3ts  or  any  irregularity  appears  in  the  transaction  it  will  be  held  to  be 
a  sale  instead  of  a  surrender  and  oancellation,  and  the  stockholder  will  be 
deemed  liable  for  his  oontribntory  share  on  the  winding  np  of  the  affairs  of 
the  corporation:  Halts  Case,  L.  R.  6  Ch.  707. 

BsU  in  UnUsd  States,  -^In  America  the  great  weight  of  authority  sustains 
a  doctrine  directly  opposed  to  that  announced  by  the  English  courts,  and  ia 
this  country  it  ii  very  generally  uMintained  that  in  the  absence  of  statutory 
prohibition,  a  solvent  oorporation  or  its  officers  may  invest  its  funds  in  the 
porehase  of  its  own  stock;  or  may  take  such  stock  in  payment  of  debts  dne 
it  from  a  stockholder;  or  may  take  it  in  exchange  for  other  property  owned 
hy  the  oorporation.  It  seems,  from  an  examination  of  the  decisions  upon 
this  subject  that  the  creditors  of  the  oorporation  can  question  such  purchase 
sr  exchange  only  when  the  circumatanoes  are  such  as  to  show  that  tho 
tnnsaetioo  was  fraudulent  in  fact,  or  that  the  oorporation  was  insolvent, 
•r  ia  ptoocM  or  contemplation  of  dissolution  at  the  time  the  purchase  or 
fiehange  was  made,  and  also  that  the  transaction  diminished  their  security 
hr  the  debts  dne  them.  No  case  has  been  found  maintaining  that  the  share- 
holders have  any  right  to  question  the  authority  of  the  corporation  to  pur* 
its  own  stock  vnder  any  eironmstances,  while  on  the  other  hand  H 
said  that "  there  are  numerous  cases  which  hold  that  a  corporatioa 
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woMf  do  MH  Mid  Tlolato  no  duty  to  the  stockbolderSi  nnleM  proliibited  by  its 
•barter  "t  OhetkUn  r.  BepMh  Lift  Ina.  Co.^  86  UL  220>22S. 

Tbo  ooatroUiag  doctrine  m  deduced  from  a  majority  d  tho  eaaea  li 
•ellently  and  clearly  stated  in  Fraaer  ▼.  Bitchi^  8  UL  App.  fi54,  ae  loUoi 
*'It  most  be  admitted  that  no  fixed  nor  very  well-defined  role  ia  dedneiblo 
from  the  anthoritiee  as  to  tho  rigbt  of  a  corporation  to  nsa  its,  corporato 
funds  or  property  in  the  parchate  of  its  stock.  The  doctrine  as  eommonly 
stated  in  genwal  terms  is  that  the  capital  stock  of  a  corporation  constitntoo 
a  trust  fund  for  the  payment  of  its  debts*  such  stock  being  regarded  aa  n 
Bubstitnte  for  the  personal  liability  which  subsists  in  private  partnocskipa. 
It  is  said  that  when  debts  are  incurred,  a  contract  arises  with  the  creditom 
that  the  capital  stock  or  property  of  the  company  shall  not  be  withdrawn  or 
applied  otherwise  than  to  the  satisfaction  of  their  demands;  that  the  orodi- 
tors  have  a  lien  upon  it  in  equity,  and  that  if  diTerted,  they  may  follow  it 
aa  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of  their  daims,  as* 
eept  as  against  holders  who  haTc  taken  it  bona  fdt  for  a'  Talnable  oonaider» 
ation  without  notioe.  This  principle,  as  a  general  proposition^  wonld  seam 
to  be  fonnded  in  reason  and  justice,  and  may  be  regarded  aa  eettled  law. 
But  it  remains  to  be  considered  whether  the  principle  as  stated  is  one  of 
universal  application,  admitting  of  no  exceptions,  or  whether  it  is  limited  is 
its  application,  depending  upon  the  circumstances  of  each  particular  caae^ 
the  time  and  manner  of  its  application,  the  prorisions  of  the  charter  of  the 
corporation,  the  nature  of  its  business,  eta  In  England  the  doctrine  aeema 
to  be  settled  that  corporations,  whatever  may  be  the  nature  of  their  buaiP 
Aoss,  cannot^  without  an  express  authority  in  their  charters,  deal  In  their 
own  stock.  The  current  of  American  authorities,  on  the  other  hand,  aeema 
to  be  to  the  effect  that  nnder  certain  circumstances,  and  for  certain  purpoees, 
moneyed  corporations  and  corporations  possessing  banking  powers,  and  in 
some  iniitances  other  corporationi^  may  invest  their  funds  in  the  purchase  of 
their  own  stock,  subject  to  certain  restrictions  and  limitations,  one  of  which 
is  that  it  shall  not  be  done  at  a  time  and  in  such  manner  as  to  take  away  the 
security  upon  which  the  creditors  of  the  corporation  have  a  right  to  rely  for 
the  payment  of  their  claims,  or,  in  other  words,  so  as  not  to  diminish  the 
fund  created  for  their  benefit.  Each  case  must  therefore  depend  upon  and 
be  determined  by  its  own  facts  and  the  circumstances;  and  the  difficulty 
sometimes  met  with  grows  out  of  the  proper  application  of  the  rule  of  law 
to  the  facts  of  a  particular  ease.  Upon  principle  we  think  it  wonld  be  push- 
ing  the  doctrine  of  trusts  as  applied  to  the  capital  stook  of  a  corporation  too 
far  to  hold  that  it  takes  away  the  power  of  the  corporation  to  purchase  ita 
own  stock  nnder  any  and  all  drcumstancea^  for  this  wonld  be  to  deprive  it 
of  the  right  to  make  an  investment  which,  in  a  given  esse,  might  be  highly 
advant'igcous  both  to  the  creditor  and  the  corporation,  and  would  moreover 
ignore  all  distinctions  between  a  corporation  which  is  insolvent^  or  in  prooesa 
of  dissolution,  and  one  which  is  engaged  in  a  prosperous  and  active  business^ 
with  abundant  means  to  meet  all  its  obligationa.  If  in  oontemplation  of 
wtinding  np^  or  when  insolvent^  a  corporation  should  attempt  to  divide  its 
effects  among  its  stockholders,  either  directly  or  indirectly,  by  accepting  a 
surrender  of  their  stook  in  exchange  for  the  oorporate  property*  the  transao- 
iion  would  not  be  upheld  as  against  the  equitable  rights  of  creditors,  and 
tfii%  it  is  apprehended,  is  the  limited  application  of  the  doctrine  which  the 
American  courts  and  text-writers  have  intended  when  speaking  of  the  trust 
property  of  the  capital  stock,  rather  than  that  general  and  universal  appli- 
•ataon  which  would  deprive  a  corporation  of  all  power  and  discretioii  in  ra> 
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■paet  to  the  ^^osition  of  its  capital  stock.  WiUiont  going  more  at  large 
iato  this  branch  of  the  case,  our  conclasioo  is,  that  the  weight  of  anthoritj 
m  Uiis  ooantry  is  in  favor  of  the  power  of  a  corporation  to  purchase  its  own 
eapital  etoek,  except  where  the  circnmstances  are  snoh  as  to  show  that  the 
porehaa*  was  fraudulent  in  fact*  or  that  the  corporation  was  insolvent^  or  la 
yroceas  or  contemplation  of  dissolution,  at  the  time  of  the  purchase. 

^  Most  of  the  cases  which  we  have  examined  were,  it  is  true,  cases  relating 
to  financial  or  commercial  corporations,  bnt  we  are  unable  to  see  any  valid 
grounds  for  holding  that  a  corporation  for  manufacturing  purposes  may  not» 
as  between  itself  and  its  creditors,  invest  its  surplus  earnings  in  the  purchase 
•f  ahares  of  its  stock,  which  would  not  apply  with  equal  force  to  the  former 
ebaa**:  FroMerv,  Ritehk,  8  III.  App.  658-4^1.  To  the  same  effect  ia  Clapp 
T.  Ptienont  104  IlL  26,  maintaining  that  private  corporations  may  purchase 
their  own  stock  in  exchange  for  money  or  other  property,  and  hold,  reissue^ 
m  retire  it^  if  it  ia  done  in  good  faith  for  equal  value,  and  is  free  from  fraud, 
aetoal  or  constructive,  and  if  the  corporation  is  not  insolvent  or  in  process 
of  diaaolntton,  and  the  rights  of  creditoirs  are  not  thereby  affected  to  their 
mjury.  The  courts  in  FbrU  NaL  Bank  v.  Sakm  etc  Fiour  MilU  Co.,  39  Fed. 
B«pw  89,  also  maintained  that  the  rule  is  well  settled  in  the  United  States 
that  a  corporation  may,  unless  prohibited  by  a  statute,  purchase  its  own 
stock,  if  this  is  done  in  good  faith  without  intent  to  injure  the  corporate 
sreditors,  and  they  are  not  injured  thereby. 

**  A  oorporattoa  may,  if  it  acts  in  good  faith,  buy  and  sell  shares  of  its  own 
stook.  The  evrrender  by  stockholders  to  the  company  of  the  oertificates  of 
stoek  upon  which  twenty  per  oent  had  been  paid,  and  the  issuance  to  snch 
stookholders  of  certificates  for  paid-up  stock  was  in  substance  and  in  legal 
effect  a  pnrohase  by  the  company  of  the  unpaid  stock  at  its  par  value.  The 
traasaotioa  was  not  uUra  vires.  It  was  based  upon  resolutions  adopted  by 
the  oorporatioa  at  a  stockholders*  meeting.  It  does  not  appear  that  any 
stockholder  has  ever  objected  either  to  the  resolutions  or  to  the  transfers  of 
•took,  whioh,  in  eonformity  therewith,  took  place  between  the  oorporatioa 
aad  snoh  of  the  stookholders  as  elected  to  avail  themselves  of  the  privilege 
given  thereby.  The  oontracts  were  valid  as  between  the  company  and  the 
stockholders^  who  gave  np  their  part>paid  stock  for  one  fifth  the  amount  re* 
linqnished.  The  transaction  was  binding  upon  the  company,  and  the  stock- 
holders who  sold  their  stook  to  the  corporation  should  be  protected  against 
farthsr  payments  npon  their  snbeoriptions,  unless  there  were,  at  ths  time  of 
each  transaction,  existing  creditors  in  respect  to  whose  rights  it  was  frauda« 
lent.  It  Is  to  be  noted  that  thereafter,  as  between  such  stockholders  and  ths 
company,  there  was  no  indebtedness  to  the  company  in  regard  to  the  snb- 
sflriptions  for  stocks  BepMie  L{f€  /aa  Ox  v.  Swigeri^  185  IlL  150-181 
The  right  of  a  eorporaticm  to  purchase  shares  of  its  own  oapital  stook  is  reo* 
egniaed  in  Pennsylvuiia,  although  the  court  in  OoUmam  v.  CMmmhia  OU  Oo,^ 
81  Pa.  Sk  74,  said  that^  "the  employment  of  corporate  funds  to  speculate  la 
the  stook  of  the  company  to  which  the  funds  bekmg  Is  not  a  practice  to  be 
eneonragsd*  Bnt  the  preeent  plaintiff  (a  stookholdsr)  is  not  in  position  to 
censure  the  practise.  As  to  him,  we  must  regard  the  pnrohase  as  valid  and 
iur,  aad  all  ws  have  to  deoide  is  how  far  it  inures  to  his  benefit. "  The  court 
then  proceeded  to  give  its  reaeons  why  a  stockholder  could  not  object  to 
sndi  purchase,  and  said:  *'  When  a  company  buys  in  shares  of  its  own  stock 
satstanding,  it  enrichee  the  shares  of  every  holder;  for  whether  the  pur- 
shassd  shares  be  sunk,  or  sold  at  a  profit^  or  distributed  pro  rata  among  the 
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■tockholden,  the  ohanoe  for  an  increase  of  dividend  or  of  shares  enhan< 
Taloe  of  each  existing  share." 

A  oorporation,  while  solvent^  may  purchase  and  retire  a  portion  of  to 
aapital  stock,  and  anch  act  will  not  reliave  the  other  stockholders  from  their 
liability  for  calls  after  the  company  has  become  bankrapti  /•  rs  RepMic 
Im,  Co.,  8  Biss.  462. 

It  is  nniformly  and  well  settled  that  a  banking  or  other  moneyed  corpora* 
iion,  if  solrent,  may  purchase  shares  of  its  own  stock  or  take  it  in  payment 
of  a  debt  due  from  the  shareholder:  Taylor  v.  Miami  Bxporiing  Co.,  6  Ohio^ 
177;  and  the  corporation  may,  after  saoh  purchase,  hold  the  stock  nnex* 
tingnished,  and  it  may  resell  and  reissue  it:  CUy  Bank  ▼•  Brwe^  17  N.  Y. 
007;  VaU  t.  ffamilUm,  85  K.  Y.  453-467;  Hartridf^  ▼.  JioekweU,  R.  Bl. 
Gharlt  260;  Robinson  ▼.  BttdU  26  Ga.  17:  ChilUeoihe  Branch  rf  BtaU  Bamk 
▼.  Fox,  3  Blatchf.  431;  WiUianu  r.  Bavage  Mfg.  Co.,  8  Md.  Oh.  418-408| 
Baa  ^parU  Holmes,  6  Cow.  426.  Although  it  is  generally  said,  in  the  for»* 
going  cases,  that,  in  the  absence  of  prohibitory  statute,  a  banking  corpo- 
ration may.  purchase  its  own  stock,  still  it  is  determined,  in  Farmei^s  de. 
Bank  r,  Champlam  TransportaHon  Co.,  18  Vt.  181,  that  a  clause  in  the  char- 
ter of  such  corporation  which  prohibits  it  from  dealing,  directly  or  indi- 
rectly, in  buying  or  selling  any  goods,  wares,  or  merchandise,  or  commoditiaa 
whatsoeTcr,  will  not  prevent  it  from  buying  the  stock  of  one  of  its  share- 
holders,  if  the  purchase  Is  made  in  good  faith.  Although  a  oorporation  ia 
not,  strictly  speaking,  a  banking  or  moneyed  institution,  it  may  make  a  Talid 
and  binding  contract  for  the  purchase  of  its  own  stock  when  one  of  the  ex- 
pressed purposes  of  its  organisation  and  incorporation  is  to  *'  purchase  and 
hold,  sell  or  exchange  any  real  estate  or  other  property  deemed  desirable  in 
the  transaction  of  its  business, "  and  when  the  purchase  of  its  stock  by  it  is 
lonafide,  and  not  in  fraud  of  creditors:  Iowa  Lumber  Co.  t.  Foster,  49  Iowa, 
25;  31  Am.  Rep.  140.  In  regard  to  the  enforcement  of  a  contract,  by  a  cor- 
poration, for  the  purchase  of  its  own  stock,  it  was  said,  in  Bhiodb  r,  Ker^ 
nersville  Mfg.  Co.,  110  N.  C.  09-103,  that,  *'  in  the  absence  of  statutory  pro- 
Tision  to  the  contrary,  it  might  buy  such  shares  for  its  own  benefit  from 
tlie  owner  of  them  upon  such  terms  as  might  be  as^reed  upon,  subject  to  the 
jights  of  its  creditors  in  proper  cases  to  resort  to  its  capital  stock,  paid  and 
unpaid,  as  a  trust  fund  out  of  which  they  may  be  entitled  to  hare  their 
debts  paid.  It  is  bound  by  its  agreements  with  persons  from  whom  it  may 
purchase  such  shares  of  stock,  and  they  may  enforce  the  same  by  proper 
legal  remedies,  just  as  they  might  do  in  case  of  like  agreements  in  respect 
to  any  other  species  of  property.  Hence,  if  it  made  its  promissory  notes  to 
one  of  its  stockholders  for  the  price  of  any  part  that  it  had  agreed  to  pay 
him  for  his  shares  of  stock,  he  would  have  his  remedy,  so  far  as  it  is  con- 
•emed,  just  at  any  other  creditor  would,  certainly  subject  only  to  the  possible 
rights  of  other  creditors  against  him  as  a  stockholder  in  some  cases  wherein  he 
might  be  liable.**  Thus,  a  railway  corporation  may,  for  legitimate  purposes^ 
purchase  shares  of  its  own  stock  which  it  has  issued  to  indiTiduals  or  muni- 
eipal  corporations,  and  such  purchase  is  a  sufficient  consideration  to  support 
an  agreement  to  pay  money:  Chioago  eie.  R,  R.  Co.  T.  MarseiOes,  84  lU.  146, 
643;  and  a  corporation  with  the  usual  powers  may,  in  the  absence  of  statu- 
tory prohibition,  contract  for  a  surrender  as  well  as  a  purchase  of  its  own 
■tock:  RolUns  ▼.  Shaver  Wagon  Co.,  80  Iowa,  380,  20  Am.  St.  Rep.  427;  or 
for  an  exchange  of  its  property  for  its  stock:  Morgany,  Lewis,  46  Ohio  St.  1. 
A  oorporation,  chartered  with  power  to  purchase  and  hold  water  power  and 
real  estate,  may,  when  its  water  privileges  can  no  longer  be  used  with  profit^ 
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•ad  ita  water  power  has  been  extinguished,  lawfally  sell  its  lands  and  !•• 
eeive  its  own  stock  in  payment  therefort  Dupee  v.  Bostcn  Water  Power  Co., 
114  Mass.  S7*  In  this  case,  the  oonrt  said  that,  "in  the  absence  of  legisla- 
tive provision  to  the  contrary,  a  corporation  may  purchase  its  own  stock, 
m  reoeive  it  in  pledge  or  in  payment^  in  the  lawful  exercise  of  its  corporate 
powers." 

In  the  abeence  of  proof  of  the  powers  of  a  foreign  corporation  in  regard  to 
the  purehasa  of  its  own  stock,  it  will  be  presamed  for  the  purpose  of  uphold- 
iag  a  contract  that  the  corporation  possesses  snch  powers:  YtaUm  ▼•  Ba^ 
OU  tie.  Odc,  4  Wash.  183.  The  assignment  to  a  corporation  of  its  own  stock 
M  collateral  security  for  a  debt  due  it  from  its  stockholder  will  divest  the 
title  of  the 'assignor  so  that  the  stock  cannot  be  sold  under  an  execution 
^ffAoMl  him:  JKiWy's  Appeal,  89  Pa.  St.  411;  Bhy^.  Queti,  94  Pa.  St  16a 

Abdfc  Not  Merged  cr  Reduced  bf  Pwrehaee. — When  a  corporation  purchases 
■harea  of  its  own  capital  stock,  snch  stock  is  not  thereby  reduced  by  that 
amount  nor  is  the  stock  merged:  StaU  v.  Smith,  48  Vt.  266;  C%  Bank  v. 
'Brwee,  17  K.  Y.  607;  Vait  v.  ffamUion,  85  K.  Y.  453-456;  ChUUeothe  Branch 
estate  Bank  v.  fbx,  3  Blatchf.  431;   Wdlianu  v.  Savage  Mfg.  Co.,  3  Md.  Oh. 
4ia     In  CommomDeaUh  v,  Boeion  etc.  R.  R.  Co.,  142  Mass.  146-155,  it  was 
aid,  **  It  has  not  been  considered  in  this  commonwealth  that  shares  in  a  cor- 
poration are  necessarily  extinguished  by  being  transferred  to  the  corporation, 
ea  that  they  cannot  be  reissued,  or  that  the  amount  of  capital  stock  is  thereby 
flodnoed,  nor  has  such  rule  prevailed  in  this  country  generally."    So  long^ 
however,  as  the  corporation  retains  the  ownership  of  the  purchased  stock  the 
latter  is  lifeleea  and  it  cannot  be  voted:  Slate  v.  Smith,  38  Vt.  266;  but  the 
corporation  holds  it  as  unextinguished  and  may  at  any  time  resuscitate  it 
by  selling;  reissuing,  and  transferring  it  to  a  purchaser:  CUy  Bank  v.  Bruce^ 
17  N.  Y.  507;   WilUame  v.  Savage  etc  Mfg  Co.,  3  Md.  Ch.  418;  Chillieoihe 
Branch  of  State  Bank  v.  Fox,  3  Blatohf.  431;  State  v.  Smith,  48  Vt.  266;  C»r- 
rier  v.  LOanon  Slate  0^,  56  N.  H.  262-268.     In  VaU  v.  HamiUon,  85  N.  Y. 
453-457,  it  was  claimed  that  shares  of  stock  purchased  by  the  corporation 
first  issuing  constituted  a  merger  of  so  much  of  the  stock,  but  the  court  said: 
*'  The  shares  transferred  ought  not  to  be  so  treated,  as  to  them  at  least,  there 
was  no  merger  in  the  general  fund  of  the  company.    They  were,  in  the  first 
instance,  duly  issued  for  value  received  by  it,  and  might  be  lawfully  repur- 
ehased  or  retaken  in  payment  of  debts  due,  or  otherwise  acquired  by  the  cor^ 
poration.    In  some  way  it  had  become  the  owner  of  these  shares,  not  for  the 
purpose  of  diminishing  its  capital  stock,  but  for  enjoyment  as  property.     As 
each  they  stood  upon  its  books,  until  in  the  regular  transaction  of  business 
the  stock  was  transferred  to  Conklin.    The  company  had  a  right  to  hold  it 
unextinguished,  and  a  right  to  reissue  it." 

Fmrehaee  of  Stock  aa  Affected  bg  CretOtor^e  Righte.  —  In  the  cases  already 
oonsidered  the  rights  of  creditors  of  the  corporation  buying  its  own  stock 
were  not  directly  involved,  and  as  a  consequenoe  they  universally  maintain 
tiiat  tttoh  pundiase  is  valid,  although  they  also  state  the  rule  to  be  that  if 
the  corporation  at  the  time  of  making  a  purchase  of  its  own  stock  is  in  aa 
insolvent  condition,  or  about  to  dissolve  and  wind  up  its  affairs,  or  if  for  any 
other  reason  the  purchase  is  to  the  prejudice  of  corporation  creditors,  by 
diminishing  their  chances  of  collecting  their  claims,  a  different  doctrine 
would  be  applied.  We  will  now  consider  those  cases  where  the  rights  of 
areditors  are  directly  involved  in  the  purchase  by  a  corporation  of  its  own 
•took.  These  cases  generally  hold  that  snch  purchases  will  be  declared 
iUflgsl  and  voidable  at  the  instanoe  of  corporate  oreditors  who  ars  u 
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thereby.    The  latter  may  alwaye  object  that  under  and  by  meh  porchftae- 
the  corporate  fiioda  are  expended,  and  no  property  it  received  by  the  corpo- 
ration, except  the  right  to  resell  the  stock.    These  cases  also  maiutain,  aa  »> 
general  rale^  that  the  money  paid  by  the  corporation  for  its  own  stock  ia  » 
trast  fnnd  in  the  hands  of  the  stock  seller,  and  that  it  may  be  panned  hy 
the  corporate  creditors  when  the  purchase  is  to  their  injury:  Orandatt  t.  Lm* 
eUn,  62  Conn.  73;  62  Am.  Rep.  660;  Cuirier  y.  Lebanon  Slate  Co.,  66  N.  H. 
262;  OiU  ▼.  Balis,  72  Mo.  424;  Heggie  ▼.  PeopU*$  etc  A$8%  107  N.  G.  6S1;. 
Bent  Y.  Hart,  10  Mo.  App.  143-147;  Oerman  Sav.  Bank  y.    Wul/ekuhier, 
19  Kan.  60;  Coppin  y.  Oreenlee  etc  Co,,  38  Ohio  St.  275;  43  Am.  Rep.  426, 
The  reasons  underlying  the  doctrine  announced  by  these  cases  are  well 
stated  in  Crandall  y.  Lmeoln,  62  Conn.  73-99,  62  Am.  Rep.  660,  where  it 
was  said  that,  *' where  it  is  provided  by  law  that  each  stockholder,  in  case  of 
insolvency,  shall  be  liable  to  contribute  a  sum  equal  to  the  nominal  value  ol 
his  stock,  there  is  an  obvious  reason  why  the  company  cannot  become  » 
stockholder.    If  it  may,  it  withdraws  from  the  fund  designed  to  secure  cred- 
itors a  sum  equal  to  the  nominal  value  of  the  stock  so  owned.    But  in  thia 
ease  and  in  other  cases  where  stockholders  are  not  liable  to  contribution,  the 
only  security  which  creditors  have  being  the  capital  stock,  it  is  very  important 
that  the  law  should  guard  that  security  with  the  greatest  care  and  Yigilanoe^ 
and  not  allow  trust  funds  belonging  to  creditors  to  be  appropriated  by  stock- 
holders who  have  no  equitable  right  to  them.     These  views  are  abundantly 
austained  by  authority.     We  do  not  intend  to  say  that  under  no  circum- 
stances can  a  corporation  legally  become  the  owner  of  its  own  stock.    Should  it 
loan  money  to  a  stockholder,  and  be  obliged  to  take  its  own  stock  in  payment^ 
^hat  would  not  be  illegal  per  ec    So  it  may  be  allowable  for  a  company  to 
purchase  stock  temporarily  with  its  surplus  earnings;  but  stock  should  not 
be  held  indefinitely;  it  should  be  disposed  of  in  a  reasonable  time.    If  not» 
and  shonld  creditors  thereby  be  prejudiced,  perhaps  the  managers  of  tho 
company  might  be  liable.     Nor  do  we  intend  to  say  that  a  direct  purohaso 
would  be  declared  illegal  at  the  instance  of  a  party  to  the  transaction.    If 
the  stock  is  reissued,  and  creditors  are  not  prejudiced,  probably  the  oourta 
would  not  interfere.     But  as  a  rule,  to  which  there  are  few  if  any  exceptions, 
when  a  stockholder  conveys  his  stock  to  the  company,  and  receives  in  return  * 
portion  of  the  capital,  he  holds  the  money  so  received  as  subject  to  the  supe- 
rior equities  of  creditors.    Our  conclusion  ia  that  the  capital  stock  of  tho 
company  being  impaired  when  the  stock  in  this  case  was  purchased,  and  tho 
stock  in  each  case  having  been  paid  for  from  the  capital,  the  transactiono 
were  illegal,  and  cannot  be  sustained.    If  the  view  we  have  taken  of  tho 
character  and  nature  of  this  stock  is  sound,  that  it  is  a  trust  fund  for  the 
security  of  creditors,  and  we  haYe  no  doubt  that  it  is,  the  conclusion  inevi* 
tably  follows  that  under  no  circumstances  can  a  stockholder  sell  his  stock  to 
the  company  and  take  therefor  his  portion  of  the  capital  stock  to  the  preju- 
dice of  creditors.     The  illegality  of  the  transaction  does  not  at  all  depend 
upon  the  actual  knowledge  or  mala  fdee  of  the  seller,  if  he  in  fact  sella  to 
the  company  and  receives  in  return  a  part  of  the  capital;  the  policy  of  tho 
law  requires  him  to  know  it»  and  conclusively  charges  him  with  knoivledgeu 
Thus  selling,  he  sells  at  his  peril.     In  no  other  way  can  the  rights  of  credi- 
tors be  protected.     The  seller  can  protect  himself  by  selling  to  other  parties^ 
or  he  may  hold  his  stock,  taking,  as  he  is  bound  to,  the  risk  of  his  invest- 
ment.    The  creditor  is  not  bound  to  assume  any  part  of  the  stockholderV 
risk,  and  he  has  no  way  of  protecting  himself.    The  law  is  his  only  proteo^ 
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tioo.*  In  Beta  r.  ffari,  10  Mo.  App.  143-147,  the  eonrt  said:  **  Soppoae  th» 
■hareholder  lella  and  transfers  the  share  or  right  held  hy  hiin  to  another  for 
a  Boney  oonaideration  I  II  the  transfer  be  to  the  corporation  itself,  it  is- 
ohriooa  that  the  money  paid  is  only  so  mnch  of  the  shareholder's  original 
eontrilnitioi&  returned  to  him.  In  other  words,  the  capital  stock  is  dimin- 
ished Id  that  extent.  The  corporation  relinquishes  a  part  of  the  very  fond 
▼hieh  iha  creditors  have  relied  upon  for  the  secnrity  of  their  claims,  and 
gets  literally  nothing  in  retara.  -A  certain  claim  upon  its  future  dividend* 
is  extinguished;  but  with  that  extinction  is  destroyed,  at  the  same  time,  tho 
corresponding  quota  of  working  capital  which  was  to  help  create  tbem.  The 
transaction  is  in  this  aspect  a  violation  of  trusty  and  equity  in  a  proper  casa- 
win  annul  it.**. 

In  Heggie  v.  People's  etc  An\  107  N.  0.  581,  it  was  decided  that  a  cor» 
poration  might  buy  in  and  cancel  its  own  stock  if  creditors  were  not  affected 
injarionsly  thereby;  but  that  this  could  never  be  done  in  derogation  of  the- 
rights  of  corporate  creditors.  Hence  a  corporation  could  not  settle  with  ita- 
members  and  stockholders  by  the  application  of  its  assets  to  the  retirement 
or  redemption  of  its  stock'  until  it  had  first  settled  and  discharged  all  ita 
liahilitiaa.  Any  agreement  between  the  corporation  looking  to  such  an 
■nangement  will  he  void  as  to  creditors.  Under  the  New  Hampshire  stat- 
nta  an  insolvent  corporation  cannot  purchase  a  part  of  its  own  stock,  and 
whan  the  stock  of  such  corporation  ia  fixed  and  limited  and  has  not  b^ en  fuUy^ 
paid  in  the  corporation  cannot  relieve  a  delinquent  stockholder  from  the 
payment  of  assessments  on  his  shares  by  a  purchase  thereof,  as  against  the- 
•bjection  of  another  stockholder:  Currier  v.  Lebanon  Slate  Co,t  66  N.  H.  262. 

dues  Denying  Right  <if  Corporation  to  Purchaae  ite  Stock,  —  A  few  of  the- 
American  cases  adopt  the  English  rule  and  deny  the  right  of  a  solvent  cor- 
poration to  purchase  its  own  stock  under  any  circumstances,  unless  expressly 
empowered  so  to  do  by  statute,  or  perhaps  to  secure  a  debt  due  from  tha 
■tockholder  from  whom  it  purchases.     These  cases  maintain  this  doctrine 
without  any  regard  as  to  whether  the  corporation  is  solvent  or  insolvent,  or 
whether  it  is  free  from  liability  to  creditors  or  not:  German  Sav.  Bank  v. 
WMffekuJUer,  19  Kan.  60;  Abeke  t.  Cochran,  22  Kan.  405;  31  Am.  Rep.  194;. 
State  T.  Oberlin  etc,  Aes'n,  35  Ohio  St.  258;  Coppin  t.  Oteenles  etc.  Co,,  38- 
Ohio  St.  275;  43  Am.  Rep.  426;  Cartwright  t.  Dickinson,  88  Tenn.  476;  17 
Am.  St.  Rep.  910;  SL  Louie  Carriage  Mfg.  Co.  ▼•  tiilbert,  24  Mo.  App.  338. 
In  Cartwright  t.  Dickinson,  88  Tenn.  476,  17  Am.  St  Rep.  910,  it  was  held 
that  although  a  eorporation  may  have  the  right  to  deal  in  its  own  stock  to- 
ira  a  debt^  it  cannot  reduce  its  authorised  oapital  stock  by  purchasing  its- 
for  cancellation;  and  in  St.  Louis  Carriage  Mfg.  Co.  ▼.  NHhert,  Si- 
Ma  App.  338^  it  was  decided  that  a  business  corporation  cannot  exchange 
Us  goods  for  its  capital  stock  so  as  to  reduce  or  retire  the  latter.    The  cor^ 
poration  may  deny  the  legality  of  a  contract  for  such  exchange  when  it  haa> 
not  received  the  benefit  of  the  consideration.    The  court  said  in  this  caset 
''The  better  reason  is  that  a  trading  corporation  should  not  be  permitted  to- 
toaffic  in  ita  own  stock,  where  by  so  doing  it  decreases  the  security  which' 
•11  parties  dealing  with  it  have  in  the  individual  liability  of  stockholders^ 
Isr  the  unpaid  part  of  the  stock."    The  case  of  Johnson  t.  Bush,  8  Barb.  Ctu 
9JI,  is  also  in  harmony  with  this  mling* 

In  the  casa  of  Oerman  Sao.  Bank  t.    Wuifekuhler,  19  Kan.  60-65,  th» 
«4brt  said:  **  A  hank  cannot  purchase  its  own  stock,  except  in  some  few 
for  th«  pnrpcss  ol  securing  some  previously  existing  debt.    There  i» 
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tto  Uw  that  attempts  to  give  a  bank  any  tneh  power,  and  the  parchasing  by 
#  bank  of  its  own  itock  it  not  one  of  the  objects  for  which  banks  are  created, 
•nd  is  not  legitimate  banking  business.  For  a  bank  to  nae  its  funds  in  tfaa 
l^rehase  of  stook  is  to  withdraw  that  much  of  its  capital  from  legitimate 
banking  business,  and  to  purchase  its  own  stock  is  in  effect  a  withdrawal  of 
that  much  of  its  stock  from  actual  existence,  and  in  that  way  the  bank 
might  reduce  the  amount  of  its  capital  stock  below  the  amount  required  by 
law,  and  might  also  impair  or  even  destroy  all  security  given  by  law  to  the 
creditors  of  the  bank.  The  law  provides  in  effect  that  not  only  the  bank, 
with  all  its  property,  shall  be  liable  for  its  debts,  but  also  that  each  stock* 
liolder  in  the  bank  to  the  amount  of  his  stock,  shall  also  be  held  liable; 
but  if  a  bank  may  purchase  in  all  its  stock,  and  own  it  itself,  then  where 
would  be  the  security  to  the  creditors  of  the  bank,  except  in  the  bank  it- 
eelf?  They  could  not,  after  exhausting  the  property  of  the  bank,  find  any 
«tockholders  to  sue.    The  law  never  contemplated  such  a  thing." 

Again  in  State  r,  Oberlm  etc   Ae$\  35  Ohio  8t  258,   263,   the  oonrft 
'■aid:  "  We  do  not  deny  that  a  corporation  has  power  to  receive  shares  of  its 
«tock  as  security  for  a  debt  or  other  similar  purpose;  but  here  the  associaf 
iion  purchased  its  own  shares  of  stook  in  several  instanoes  for  the  purpose  of 
disposing  of  them  to  persona  not  intending  to  become  members  of  the  asso- 
ciation, and  with  a  view  of  making  such  shares  the  basis  of  loans  to  such  per> 
«ons.    The  law  trill  not  uphold  such  transactions."    In  Ooippin  v.  OreaUm 
^te.  Co.,  38  Ohio  St.  275,  43  Am.  Rep.  425,  the  right  of  a  oorporation  to  pnr- 
ehase  its  own  stock  at  pleasute  was  denied  and  the  court  held  that  a  con* 
tract  between  a  mauufacturing  corporation  and  one  of  its  stockholders  for  its 
purchase  of  his  stock  could  not  be  enforced  either  in  an  action  for  specifio 
performance  or  for  damages.    The  court  said:  *'  And  if  a  oorporation  can  bay 
COS  share  of  its  stock  at  pleasure  why  may  it  not  buy  every  share!    If  the 
right  of  a  corporation  exists  to  purchase  its  own  stock  at  pleasure,  and  is 
tinlimited,  where  is  the  provision  intended  for  the  benefit  of  creditors?    This 
tM  not  the  security  to  which  the  constitution  invites  the  creditors  of  a  cor- 
poration.    I  am  aware  that  the  amount  of  stock  required  to  be  issued  it  not 
fixed  by  the  constitution  or  by  statute,  and  also  that  provision  is  made  by 
statute  for  the  reduction  of  the  capital  stock  of  corporations,  but  of  these 
matters  creditors  are  bound  to  take  notice.     They  have  a  right  to  assume, 
liowever,  that  stock  once  issued,  and  not  called  back  in  the  manner  provided 
by  law,  remains  outstanding  in  the  hands  of  stockholders,  liable  to  respond 
^  creditors  to  the  extent  of  the  individual  liability  prescribed.     In  this  view 
it  matters  not  whether  the  stock  purchased  by  the  corporation  that  issued  it» 
'becomes  extinct,  or  is  held  subject  to  be  reissued.  It  is  enough  to  know  thai 
-the  corporation,  as  purchaser  of  its  own  stock,  does  not  afford  to  creditors  the 
security  intended;  and  surely,  if  the  law  forbids  the  organization  of  a  oorpora- 
tion without  stock,  because  the  required  security  is  not  given  or  furnished,  it 
cannot  be,  that  having  brought  the  corporation  into  existence,  it  invests  it 
with  power  to  assume  at  pleasure  the  identical  character  or  relation  to  the 
-pnblic  that  was  an  insurmountable  objection  to  the  giving  of  corporate 
-existence  in  the  first  place."    In  accord  with  this  view  it  was  decided  ia 
Barton  v.  Port  Jaehton  etc  Road  Oo.,  17  Barb.  397,  that  it  was  against  pub- 
lic policy  to  allow  a  corporation  to  enter  into  a  binding  agreement  to  pnr* 
ehase  its  own  stock.    Statutes  may  be  and  frequently  are  passed  prohibit* 
Ing  corporations  from  purchasing  or  dealing  in  its  own  stock.    Thus  under 
ihM  Revised  Statutes  of  the  United  States,  section  5201,  national  banks  v 
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prohibited  from  porchasing  their  own  etock,  nnlen  neoeenrj  to  prerent  loH 
vpon  a  debt  prerioosly  oontraoted  ia  good  faith,  and  in  thm  latter  caee  tho 
•lock  parchaaed  must  be  sold  or  reiaened  within  eix  months  from  the  timt 
•f  the  porehate,  or  a  receiver  may  be  appointed  to  wind  np  tht  aflbln  ol  tht 
•QipontioBi  JohmaUm  ▼.  Lm/Un,  103  U.  &  80(M09; 


Harding  v.  Hawkins. 

(141  tLLOtCn,  872.] 

OoixinxAL  Smubiti  —  Emov  of  RsDaoDio  to  JunQwarr,  —A  creditor 
who  holds  the  note  of  a  third  person  indorsed  to  him  by  his  debtor  at 
eoUateral  seenrity  for  his  debt  may,  after  maturity,  redaoe  the  ooUat- 
«al  to  judgment.  The  judgment  will  then  take  the  place  of  the  ooUat* 
cral  and  stand  as  security  for  the  payment  of  the  debt,  but  satisfaction 
of. the  debt  is  also  a  satisfaotion  of  the  judgment^  npon  whioh  no  action 
can  thereafter  be  maintainod. 

■nDiMOB.  —  Allkoatiohs  m  an  Answbb  hot  Rbsponsttb  to  the  bill  are 
not  e^idenoe  in  faror  of  the  defendant,  but  to  be  available  as  a  defense 
must  be  proved. 

JvDOMBNTs — Rbubv  AOAnfST  IB  Equiit. -*  When  a  party  to  an  action  at 
law  neglects  to  make  a  defense  known  to  him,  or  whioh  might  have  been 
known  by  the  exercise  of  proper  diligence^  the  judgment  rendered  there- 
in will  not  be  enjoined,  or  the  party  relieved  in  equity  from  the  result 
of  his  own  want  of  proper  care  and  diligence,  noless  he  was  prevented 
from  discovering  and  availing  himself  of  such  defense  by  the  fraud  of  the 
opposite  party,  or  by  other  cause  beyond  his  controL 

IVDOHBKTS  —  Reuev  AOAiNflT  IB  Bquitt.  —  A  judgment  at  law  may  be  tii* 
joined  or  other  equitable  relief  given  against  it  notwithstanding  an  in* 
effectual  attempt  to  defend  at  law,  if  an  eziiting  equitable  defense  wat 
not  available  in  the  action  in  which  such  judgment  was  rendered. 

IVDOMBNTB.  —  EQurrT  WILL  Orant  Reltbt  AGAINST  a  judgment  at  law  only 
when  it  ii  shown  that  there  is  a  good  and  valid  defease  on  the  merits,  of 
which  defendaot  was  ignorant  at  the  time  of  the  trial,  and  which  he 
could  not  have  discovered  by  the  esercise  of  reasonable  and  proper  dill* 
gence  in  time  to  set  it  up,  or  when  an  existing  equitable  defense  is  not 
available  in  the  action  at  law.  This  rule  applies  as  well  to  sureties  as 
to  prinoipals  or  other  parties. 

IvDoiiBBTS  —  AonoRS  OB  —  Plba  ov  Patmknt. — In  an  action  on  a  judg. 
Bient,  the  defendant  may  plead  payment  and  this  issue  will  then  1>e  sub- 
aiittad  to  a  jury,  and  if  it  is  found  that  the  judgment  ii  in  faot  paid,  the 
oonrt  will,  on  motion,  stay  further  proceedings,  and  order  aa  catiy  of 
the  satisfaction  of  the  judgment  to  be  made  on  the  record. 

IviiOMBim-^EQaiTABLi  Rblibf  against,  ¥rHBB  RsrirsBik— Tho  ooneo- 
tioB  of  a  judgment  will  not  be  enjoined  or  relieved  against  Ib  equity  on 
tho  ground  that  it  was  recovered  on  a  prior  judgment  on  a  note  held  as 
oollateral  security  when  the  debt  was  paid  long  before  the  recovery  of 
Hie  seoond  judgment,  if  the  debtor  might  haTc  ascertained  that  fact  by 
inquiry  or  the  exercise  of  reasonable  diligence^  and  had  an  ample  rem- 
•dy  at  law,  by  motion  before  the  seoond  judgment  waa  reodered,  to  hare 
«B  entry  ol  satisfaction  made  of  record* 
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WiUiam  J.  Ammen,  for  the  appellaot 

D.  Blachman^  for  the  appellee. 

Shopb,  J.    This  was  a  bill  filed  by  Charles  and  Frederick 


Hawkins  in  the  Cook  circuit  court  against  George  F. 
and  R.  M.  Whipple  to  enjoin  the  collection  of  a  judgment 
covered  by  Harding  in  the. superior  court  of  that  county, 
December  20,  1888,  against  the  complainants  on  a  prior  jadg- 
ment  in  favor  of  Harding  and  against  them,  recovered  in  the^ 
superior  court  of  Chicago,  in  May,  1867,  for  $3,530.31.  Th» 
bill  was  taken  as  confessed  as  to  Whipple.  Harding  answered 
under  oath,  the  oath  not  being  waived,  and  the  cause  was 
heard  on  the  bill,  answer,  replication,  exhibits,  and  the  testi- 
mony  of  the  parties  and  witnesses  taken  in  open  court  The 
circuit  court  dismissed  the  bill  for  want  of  equity.  Complain* 
ants  appealed  from  this  decree  to  the  appellate  court,  where 
the  decree  of  the  trial  court  was  reversed. 

A  brief  statement  of  the  facts  is  necessary  to  an  under* 
standing  of  the  points  determined.  Ou  December  19,  1866, 
Whipple  gave  to  Harding  five  promissory  notes,  aggregating 
$32,150.47,  two  of  which  were  signed  "  R.  M.  Whipple  &  Co.," 
and  the  others  "  R.  M.  Whipple."  At  the  lime  of  their  execu* 
tion,  Whipple  delivered  to  Harding  divers  notes  and  obliga* 
tions  as  collateral  security  for  the  payment  of  said  notea,. 
among  which  was  the  note  of  Charles  and  Frederick  HawkinSt 
upon  which  judgment  was  obtained  by  Harding,  as  before 
mentioned,  in  1867.  The  note  was  for  three  thousand  five 
hundred  dollars,  payable  to  Whipple  three  months  after  date, 
and  by  Whipple  assigned  to  Harding  as  collateral  to  said  five 
principal  notes.  As  between  the  Hawkinses  and  Whipple  it 
was  accommodation  paper.  There  is,  however,  no  evidence 
charging  Harding  with  notice  thereof.  Whipple  gave  te 
Harding  a  power  of  attorney,  authorizing  him  to  sell  so  much 
of  these  collaterals  as  might  be  necessary  to  pay  the  principal 
debt,  and  Harding  agreed,  in  writing,  to  return  the  residue  to 
Whipple.  As  we  understand  the  record  it  is  not  claimed  that 
more  than  fifteen  thousand  dollars  of  the  principal  debt  had 
been  paid  at  the  time  Harding  recovered  judgment  against 
Hawkins  on  said  collateral  note.  Harding  then  had  the  right 
to  reduce  the  collateral  to  judgment,  and  a  defense  by  the 
makers,  so  far  as  appears,  would  have  been  wholly  unavailing. 
The  judgment  took  the  place  of  the  notes,  and  stood  as  secnir* 
Hf  merely  for  the  payment  of  the  residue  of  the  principal 
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^ebi.  On  the  6th  of  April,  1887,  Harding  brought  an  action 
•of  debt  in  the  superior  court  of  Cook  County,  founded  upon 
this  judgment  rendered  against  the  Hawkinses  upon  said  note. 
Appellees  interposed  the  plea  of  niU  tiel  record  only.  The 
isBue  was  found  in  favor  of  Harding,  and  judgment  entered 
against  appellees  for  eight  thousand  two  hundred  dollars. 

This  bill  is  filed  upon  the  theory  that  before  the  entry  of 
the  last  judgment  the  five  promissory  notes  given  to  Harding 
by  Whipple  had  been  fully  paid  and  discharged  by  Whipple. 
It  is  conceded  that  if  Harding  had  received  full  payment  from 
Whipple  the  Hawkins  note  would  be  released  from  pledge  as 
collateral,  and  under  the  contract  between  Harding  and  Whip- 
ple should  be  returned  to  Whipple  by  Harding  unless  he  had 
acquired  a  right  to  retain  the  benefit  of  the  judgment  in  some 
other  way.    Upon  the  return  of  the  note  to  Whipple,  it  being 
accommodation  paper,  as  before  stated,  it  would  cease  to  be 
binding  upon  the  Hawkinses.    It  is  conceded  that  the  note  in 
controversy  originally  came  into  the  hands  of  Harding  as  col- 
lateral merely  to  said  principal  debt.    Harding,  in  his  orig- 
inal answer,  sets  up  that  after  the  delivery  and  maturity  of 
the  said  three  thousand  five  hundred  dollar  note,  by  virtue  of 
the  transaction  with  Whipple,  he  became  the  absolute  and 
sole  owner  of  said  note;  and  by  his  amended  answer  'Hhat 
shortly  after  the  said  collateral  was  deposited  with  him  by 
said  Whipple,  and  before  said  notes  upon  which  it  was  de- 
posited as  collateral  became  due,  he  bought  the  note  of  said 
complainants  described  in  said  bill, of  said  Whipple,  and  paid 
in  cash  or  its  equivalent,  to  the  said  Whipple,  the  value  thereof 
at  par,  in  full.''    Both  the  original  and  amended  answers 
deny  notice,  when  purchasing  of  Whipple,  of  any  defense  to 
said  collateral  note.    These  allegations  of  the  answer  are  not 
responsive  to  the  bill,  and  to  be  of  avail  as  a  defense  to  com- 
plainants' right  of  recovery,  must  be  proved:   1  Darnell's 
Chancery  Practice,  844,  and  note. 

On  the  hearing  the  five  principal  notes  mentioned  were  pro* 
doced  by  Whipple  who  testified  that  Harding  had  surrendered 
the  notes  to  him  in  May,  1873.  Harding  testifies  that  accord- 
ing io  his  recollection  they  were  surrendered  in  July,  1869; 
but  under  what  circumstances,  why  they  were  surrendered, 
and  what  took  place,  the  testimony  of  Whipple  and  Harding, 
who  alone  have  knowledge  upon  the  subject,  is  wholly  irre- 
concilable. Their  interests  in  the  result  are  equal.  If  Hard* 
ing  recoTerSy  Whipple  will  be  liable  over  to  the  Hawkinses. 


350  Hardinq  v.  Hawkins.  [IHinoia^ 

Whipple  testifies  that  the  notes  were  paid.  Harding  insists 
that  in  some  way — how  he  is  not  definite  or  certain  —  there 
was  a  mere  change  in  the  form  of  the  indebtedness.  The 
notes  having  originally  come  to  the  hands  of  Harding  as  col* 
lateral  merely,  the  presumption  would  be  that  he  still  held 
them  in  that  capacity:  1  Qreenleaf  on  Evidence,  sec.  41.  Th» 
principal  notes  being  produced  by  Whipple  from  his  posses- 
sion, the  presumption  was  that  they  were  paid:  Walker  ▼» 
Douglas,  70  111.  445;  Sutphen  v.  Omhman,  35  IlL  186.  The 
burden  being  upon  Harding  to  establish  his  ownership  of  the 
Hawkins  note,  it  is  apparent  he  must  fail  if  his  evidence  and 
that  of  Whipple  are  to  he  regarded  as  of  equal  credit,  unless 
other  evidence  can  be  found  to  overcome  the  presumptions 
arising  from  the  possession  of  the  original  notes  by  Whipple^ 
and  the  original  possession  of  the  note  as  collateral  by  Hard* 
ing.  There  are  in  this  record  some  circumstances  tending  to 
corroborate  Harding.  If  the  original  notes  were  paid  in  1869| 
at  the  time  Harding  says  they  were  surrendered,  or  in  1873, 
when  Whipple  says  they  were  paid,  it  is  at  least  strange  that 
neither  Whipple  nor  appellees  procured  an  assignment  or  sat- 
isfaction of  the  judgment  then  standing  of  record  against  ap- 
pellees. The  note  upon  which  it  was  rendered  having  been 
accommodation  paper,  it  was  the  duty  of  Whipple  to  haTS 
had  satisfaction  entered. 

But  it  is  unnecessary  to  determine  the  case  on  the  merits. 
The  real  question  presented  is  whether  conceding  the  com- 
plainants*  case,  they  have  a  standing  in  a  court  of  equity. 
The  general  rule  is,  that  if  the  complainants  had  a  defense  at 
law  they  cannot  be  relieved  from  the  judgment  entered  in  the 
common  law  suit  by  application  to  a  court  of  equity.  Where 
a  party  neglects  to  make  a  defense  at  law  which  is  known  to 
him  or  might  have  been  known  by  the  exercise  of  proper  dili- 
gence, the  judgment  will  not  be  enjoined,  or  the  party  relieved 
in  equity  from  the  result  of  his  own  want  of  proper  care  and 
diligence,  unless  he  was  prevented  from  discovering  and  avail* 
ing  himself  of  such  defense  by  the  fraud  of  the  opposite  party 
or  by  other  cause  beyond  his  control:  1  Black  on  Judgments, 
sec.  387;  More  v.  Bagley^  Breese,  94;  12  Am.  Dec.  144;  Beauge'- 
non  V.  Tureotte^  Breese,  167;  Palmer  v.  Bethard,  66  111.  629; 
Ames  V.  Snider.bo  111.  498;  Winchester  y.  Orosvenor^  48  III.  617; 
Galena  etc.  R.  R.  Co.  v.  Ennor,  116  IlL  65;  Warren  v.  Cook^  116 
111.  199;  Tone  ▼.  Wilson,  81  111.  529. 

It  is  here  insisted  that  complainants'  case  is  taken  out  of 
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the  rule;  1.  Becanse  they  were  ignorant  of  the  defense  to  the 
entry  of  the  judgment  in  favor  of  Harding;  and  2.  That  the 
plea  of  payment  could  not  be  interposed  in  the  action  of  debt 
epon  the  former  judgment,  and  therefore  the  defense  was  una* 
Tailing  at  law. 

A  judgment  at  law  maybe  enjoined  when  the  defense  is  ao 
equitable  one,  and  not  available  in  an  action  at  law.  If  the 
matter  relied  upon  by  the  complainants  could  not  have  beeu 
received  as  a  defense  in  the  action  at  law,  equity  may  relieve, 
notwithstanding  an  ineffectual  attempt  to  defend  at  law: 
1  Black  on  Judgments,  888;  Vennum  v.  DaviB^  36  111.  668; 
Crim  ▼.  HandUyy  94  U.  8.  652.  A  party  will  also  be  excused 
from  failing  to  interpose  a  legal  defense  under  certain  circum* 
stances,  where  he  is  ignorant  of  such  defense  at  the  time  of 
the  trial  of  the  common-law  action  in  which  the  judgment 
was  rendered.  It  is  said:  ^^It  may  be  regarded  as  well  set- 
tled, upon  the  authorities,  that  equity  will  grant  relief  against 
a  judgment  at  law  when  it  is  shown  that  there  is  a  good  and 
valid  defense  to  the  action  on  the  merits,  of  which  the  defend* 
ant  was  ignorant  at  the  time  of  the  trial,  and  which  he  could 
not  have  discovered,  by  the  exercise  of  reasonable  and  proper 
diligence,  in  time  to  set  it  up  at  law.  But  it  is  an  important 
corollary  to  the  above  rule  or  indeed,  an  integral  part  of  the 
rule,  that  mere  ignorance  of  the  defense  is  not  sufficient  It 
must  be  shown  that  the  party  is  guilty  of  no  negligence,  and 
that  he  could  not  possibly  have  ascertained  it  by  the  exercise 
of  careful  and  reasonable  diligence.  It  must  appear  that  the 
defendant's  ignorance  was  not  due  to  any  lack  of  diligence  on 
his  part,  or  that  it  was  caused  by  the  act  of  the  opposite  party," 
It  is  not  enough  to  call  into  activity  the  court  of  conscience 
that  the  complainant's  case  should  be  meritorious,  but  he  must 
have  acted  in  good  faith  and  with  proper  diligence.  It  can 
make  no  difference  that  appellants  occupied,  in  effect,  the 
position  of  sureties  originally,  for  although  if  Harding  had 
had  notice  that  their  note  was  accommodation  paper,  they 
would  still  be  required  to  make  their  defense  at  law  if  avail- 
able,  and  upon  neglect  to  do  so  could  not  afterwards  be  re- 
lieved in  a  court  of  equity:  Samsey  v.  Perlejft  84  IlL  604; 
MeOMdjt  r.  Amtin^  69  IlL  15. 

It  eeems  that  at  common  law,  prior  to  the  statute  of  4th 
Anne  (o.  16,  sec  12),  payment  after  the  day  could  not  be 
pleaded  to  an  action  for  money  due  by  deed  or  other  spe- 
eialty:  3  Saund,  48a,  note  h;  2  Black  on  Judgments,  sec  976. 
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By  the  statute  referred  to,  not  in  force  in  this  state,  it  is  pro- 
dded, among  other  things,  that  if  the  defendant  had  paid  the 
Judgment,  he  might  plead  payment  in  bar  of  the  action  npoa 
the  judgment  It  would  seem  that  we  have  no  equivalent 
legislation  in  this  state.  The  remedy  at  common  law  would 
•have  been  audita  querela  (Com.  Dig.,  tit.  A;  Bac.  Abr.,  tit» 
Audita  Querela;  8  Bla.  Com.  406),  or  the  defendant  had  a 
right  to  demand  a  warrant  to  some  attorney  of  the  court  an- 
thorizing  him  to  enter  up  satisfaction  on  the  roll:  BryUy  ▼• 
Sugg,  1  Dev.  &  B.  Eq.  366;  1  Archbold's  Practice,  825;  2 
Saunders's  Practice  Cases,  713.  In  most  of  the  states  the 
•use  of  the  writ  audita  querela  has  been  superseded  by  the 
more  summary  mode  of  application  to  the  court  for  relief  by 
motion:  1  Am.  &  Eng.  Ency.  of  Law,  1008.  It  also  seems  to 
tiave  fallen  into  disuse  in  England,  although  perhaps  revived 
'within  a  later  date:  8  Bla.  Com.  406;  Sutton  v.  Bishop,  4 
Burr.  2286.  We  are  not  aware  that  the  writ  ha^  been  resorted 
to  in  this  state,  the  more  convenient  and  less  expensive  mode 
of  proceeding  by  motion  having  been  adopted  in  its  stead: 
People  V.  Barnett,  91  111.  422.  It  is  unnecessary  to  determine 
now  whether  the  writ  can  be  used  with  propriety  under 
^ur  practice.  Nor  do  we  intend  to  be  understood  as 
iiolding  that  where  the  judgment  has  been  paid  in  full  the 
plea  of  payment  may  not  be  interposed  as  a  bar  to  an  action 
•on  such  judgment.  It  is  stated  by  Black  on  Judgments,  sec. 
975:  ^'There  can  be  no  question  that  such  a  plea  would  now 
be  good  in  all  the  courts  of  this  country":  4  Wait's  Actions 
and  Defenses,  494,  and  cases  cited  by  the  author.  We  do 
not,  however,  find  it  necessary  in  this  case  to  determine  that 
question.  It  cannot,  however,  be  questioned  that  if  the  plea 
of  payment  was  not  good  under  our  practice,  appellees  had 
their  remedy  by  the  writ  of  audita  querela,  if  it  is  not  to  be 
regarded  as  obsolete,  or  by  motion  in  the  same  court  to  have 
ihe  judgment  of  1867  satisfied,  at  any  time  before  it  was 
merged  in  the  later  judgment.  Both  of  these  remedies  were^ 
as  we  have  seen,  provided  by  the  common  law.  In  this  state, 
where  a  judgment  is  in  fact  paid,  the  court  on  motion  may 
•stay  further  proceedings,  and  compel  the  entry  of  satisfaotion 
H>f  record:  RusseU  v.  Hogan,  1  Scam.  652;  Hoag  v.  Starr,  69 
IlL  866;  Neal  v.  Hartley,  116  IlL  423;  56  Am.  Bep.  784; 
Black  on  Judgments,  1014.  The  same  rule  has  been  adopted 
elsewhere:  Lister  v.  Mundell,  1  Bos.  &  P.  428;  Smock  v.  Dade^ 
6  Band.  639;  16  Am.  Dec.  780;  Job  t.  WalUr^  8  Md.  189; 
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Ihmlap  T.  ClemenU,  18  Ala.  778;  ChamberB  r.  Neat^  18  K 
Motu  256;  Marsh  y.  Haywood^  6  Humph.  210;  MeMiUan  r. 
Baker,  20  Kan.  50;  Spafford  r.  JanesviUe,  15  Wia.  475;  lf> 
Jkmald  r.  Falvey,  18  Wis.  571. 

In  cases  arising  upon  motion  it  would  seem  that  the  same 
mode  of  trial  ought  to  prevail  as  prevailed  at  common  law 
in  proceedings  by  the  writ  of  a^idiUjk  querela^  and  such  we 
find  to  be  the  practice.  An  issue  is  made  and  sent  to  the 
Jury  to  be  tried,  as  any  other  issue  of  fact:  Lister  r.  Mundellf 
1  Bos.  A  P.  427;  Homer  r.  Hower,  89  Pa.  St  126;  Cooky  t. 
{fregory,  16  Wis.  803;  Baker  v.  Ridgeway,  2  Bing.  41;  9  MoorSi 
114;  Black  on  Judgments,  1014.  The  parties  are  thereby 
given  their  right  of  trial  by  jury.  If,  therefore,  it  be  con* 
ceded  the  plea  of  payment  could  not  be  interposed,  it  is  appa* 
rent  that  appellees,  if  the  theory  of  their  bill  be  true  and  the 
judgment  was  in  fact  in  any  way  satisfied,  had  an  adequate 
remedy  at  law  at  any  time  after  satisfaction  was  made.  The 
latest  period  at  which  any  one  places  the  satisfaction  is  that 
given  by  Whipple  as  May,  1873,  so  that  from  1878  until  the 
entry  of  the  judgment,  in  1888,  the  right  to  require  satisfao* 
tion  of  the  former  judgment  at  law  clearly  existed.  It  is  not 
shown  or  pretended  that  appellees  were  prevented  from  seek- 
ing redress  or  relief  from  the  judgment  by  any  act  of  appel* 
lant  or  by  any  one  acting  for  or  on  his  behalf.  They  having 
been  served  with  process  in  the  original  action  must  have 
known  of  the  rendition  of  the  judgment,  which  remained  un- 
satisfied of  record.  After  the  bringing  of  the  last  action  by 
Harding  they  might  still  have  proceeded  to  obtain  satisfac- 
tion of  the  judgment  upon  which  that  action  was  predicated. 
Both  actions  were  brought  in  the  same  court,  and  the  court, 
in  the  exercise  of  its  sound  discretion,  would  undoubtedly 
have  postponed  the  action  of  debt  until  the  determination  of 
the  motion  for  the  entry  of  satisfaction,  upon  proper  applica- 
tion being  made  therefor. 

It  is  insisted  that  appellees  were  ignorant  of  the  fact 
that  payment  of  the  principal  notes  had  been  made  at  the 
time  of  the  rendition  of  the  second  judgment  This  may  be 
conceded  without  at  all  affecting  the  result  No  sufficient 
leason  is  shown  why  they  did  not  ascertain  the  fact,  if  fact  it 
was.  It  is  apparent  from  the  whole  record  that  Whipple, 
whom  they  now  produce  to  testify  to  such  payment,  not  only 
had  knowledge  thereof  during  all  the  years  mentioned,  bi^ 
that  the  exercise  of  the  slightest  diligence  on  the  part  of  ap> 
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pellees  would  have  apprised  them  of  the  same  fact  There  is 
no  proof  of  anything  tending  to  raise  a  presumptioa  that 
Whipple  was  in  any  way  hostile  to  them  or  would  have  de- 
clined giving  the  information  upon  simple  inquiry.  It  is  troe 
that  when  Whipple  testified  on  the  hearing  of  this  cause, 
practioally  twenty  years  after  the  transactions  in  controversy, 
he  was  unable  to  give  the  detail  of  what  was  done,  or  the  pre- 
cise terms  of  the  satisfaction,  without  reference  to  papers  and 
documents  in  his  control,  which  apparently  were  for  a  time 
mislaid;  but  the  fact  that  the  principal  debt  had  been  paid, 
and  thereby  the  judgment  upon  the  collateral  note  discharged, 
was  susceptible  of  proof,  in  any  event,  as  early  as  1873,  and 
continuously  thereafter. 

We  are  of  opinion  that  appellees,  upon  the  theory  of  their 
bill,  and  conceding  it  to  be  true,  had  a  complete  defense  at 
law,  and  that  they  have  not  shown  such  a  state  of  facts  as 
will,  under  the  rules  governing  this  and  other  courts  in  like 
eases,  excuse  them  from  not  interposing  the  same  in  the  com- 
mon-law courts.  There  is  a  failure  to  show  that  diligence 
and  good  faith  necessary  to  authorise  the  interposition  of  a 
court  of  equity  in  their  behalf  The  judgment  of  the  appel- 
late court  is  therefore  reversed,  and  the  decree  of  the  eirooit 
court  dismissing  the  bill  is  affirmed. 

Judgment  reversed. 

JuDOMSNTB— RxLiBF  AOADiCT  DT  EQinTTs  Sm  SulOmm  T.  SkeU,  M  8.  CL 
078;  81  Am.  St.  Rep.  894,  and  note;  Dougla$$  r.  Todd,  96  CU.  65S;  81  Am. 
St  Bep.  247,  and  note;  Came^  y.  ManeiUe$,  186  III  401;  S9  An.  Si  Bmf, 
828;  Orodter  v.  AUen,  84  &  a  452;  27  An.  St  Bepw  881,  mad  wM. 

JvDGMKNis— AonoHS  oh  —  Patmbht  am  Dsnrai.  — FaynMBt  auiy  1m 
pleaded  in  hard  a  Judgment  In  New  Jereeys  OuBek  t.  Loder^  18  N.  J.  I^  68| 
S8Ani.Dee.71L    See  eleo  i8«eel  v.  iMik  i  Bead.  689;  16  An.  Dee.  TlQl 
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Walton  v.  Oliver. 

OHraunoat^OJtOAHnATioir  of.  — A  eorporatioa  iniiti  Iiatv  a  fall  aad 
•omplete  organiiation  and  existenoe  a«  aa  enlaty  aod  ia  aooordmaoe  wUk 
fh*  Uw  to  which  it  owes  iti  origin  before  it  can  assume  its  franchise  or 
enter  into  any  kind  of  contract  or  transact  any  business^  and  whateTor 
be  the  mode  prescribed  by  the  act  of  incorporation,  a  substantial  oom- 
plianea  with  all  the  provisions  of  the  law  under  which  it  is  ereated  i» 
required  before  the  eorporation  oan  be  said  to  have  snoh  aa  ezistonoe  •» 
wiU  entitle  it  to  do  business. 

Obunhutiohs — iMPiancrr  Organ izatiov  —  Pbbsonal  Liabiutt  or  Hi* 
BBOTORa.  —When  a  oorporato  charter  is  doly  filed  in  the  ofilce  of  th* 
•eeretary  of  state  naming  certain  persons  as  cUreotors  of  the  oorporatloiv 
bat  BO  other  or  further  steps  are  ever  taken  to  oompleto  the 
•ry  organisation,  at  to  comply  with  the  law  for  the  goremment  of 
porattoBS^  snoh  corporation  has  no  such  existence  as  will  authorise  itt 
eAoora  to  oontraot»  transact  any  business^  or  inour  any  liability  ia  ito 
aaoM^  aad  when  the  directors  named  in  the  ehartor  oontraet  and  inoBr 
liability  ia  the  name  of  snoh  eorporation,  they  reader  themselres  pev^ 
Boaally  liabki 

EaUm^  Pcttoekf  and  Love^  for  the  plaintiffs  in  error. 

Haekneyj  Shariel^  and  Browne  and  H,  D.  Cumming$^  for  tbe 
defendants  in  error. 

Qbeen,  C.  This  action  was  commenced  in  the  district 
court  of  Cowley  County  by  the  defendants  in  error  to  recover 
the  sum  of  $295  debt  and  $45.40  costs  from  the  plaintiffs  in 
error,  who  were  alleged  to  be  the  directors  of  the  Arkansas 
City  Athletic  Association.  The  petition  charged  that  after 
making  and  filing  a  charter  in  the  office  of  the  secretary  of 
stale,  the  defendants  never  perfected  the  organization  of  the 
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corporation  hj  opening  books  for  the  purpose  of  receiving 
subscriptions;  that  they  did  not  levy  and  collect  any  money 
from  themselves,  nor  adopt  any  by-laws  or  other  rules  for  the 
government  of  the  corporation;  that  no  meeting  had  ever  been 
called  for  the  election  of  directors  or  other  officers;  that  the 
defendants  had  failed  to  comply  with  any  of  the  requirements 
of  the  law  for  the  government  of  corporations  after  the  articles 
of  incorporation  had  been  filed;  that  on  the  eighteenth  day  of 
January,  1889,  the  plaintiflTs  recovered  a  judgment  against 
such  corporation  for  the  sum  of  $295  and  $45.40  costs;  that 
an  execution  was  issued  upon  such  judgment  and  returned 
^no  property  found."  It  was  further  alleged,  ^'That  after  the 
filing  of  the  said  act  of  incorporation  the  defendants  assumed 
to  act  as  such  corporation,  and  for  that  purpose  leased  real 
estate,  and  purchased  of  the  plaintiffs  material  and  lumber, 
with  which  they  erected  a  grand  stand  or  amphitheater  upon 
said  leased  ground  to  the  amount  and  value  of  several  hun- 
dred  dollars,  and  paid  to  the  plaintiffs  thereon  all  but  the 
amount  represented  by  the  aforesaid  judgment,  and  in  all 
their  dealings  with  the  plaintiffs,  dealt  in  the  name  of  said 
judgment  defendant  hereinbefore  referred  to;  and  the  plain- 
tiffs aver  that,  knowing  of  the  filing  of  the  aforesaid  articles 
of  incorporation,  and  believing  that  said  defendants  were  act- 
ing in  good  faith,  and  that  they  were  complying  with  tha 
provisions  of  the  laws  of  Kansas  in  such  oases  made  and  pro- 
vided in  all  things,  and  having  no  cause  to  think  otherwise, 
on  the  faith  and  credit  of  these  men  they  sold  said  lumber 
and  building  material  to  them,  and  charged  it  to  said  corpo* 
ration,  of  which  they  were  the  proprietors  and  incorporators, 
by  their  direction  and  instruction;  that  but  for  all  of  which 
the  plaintiffs  would  not  have  furnished  them  with  said  mate- 
rials and  credit;  that  after  said  execution  had  been  issued 
and  returned  unsatisfied,  the  plaintiffs  applied  to  these  defend- 
ants for  the  names  of  the  officers  and  stockholders  of  said  cor* 
poration,  and  these  defendants  declined  to  furnish  either  the 
names  or  the  places  of  residence,  and  insolently  informed  the 
plaintiffs  that  there  were  no  officers,  no  books,  no  directors, 
no  stockholders,  and  no  subscriptions,  and  that  if  the  plain- 
tiffs thought  they  had  any  remedy  looking  to  the  collection  of 
said  judgment,  interest,  and  costs  they  were  mistaken,  eta,  and 
now  refuse  to  give  the  plaintiffs  any  information  of  any  kind 
relative  thereto  whatsoever;  that  plaintiffs  only  learned  the 
foregoing  facts  after  the  rendition  of  the  aforesaid  judgment** 
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The  defendants  filed  a  demurrer  to  this  petition,  which  was 
oyermled  by  the  court,  and  judgment  was  rendered  for  the 
amount  prayed  for  in  the  petition.  The  defendants  elected 
to  stand  upon  the  demurrer  and  bring  the  case  here  for  re- 
view. 

It  ia  first  urged  by  the  plaintiffs  in  error  that  the  petition 
did  not  state  a  cause  of  action;  that  the  petition  did  not  show 
that  the  goods  furnished,  for  which  the  original  judgment 
was  rendered,  were  furnished  at  the  request  of  the  plaintifiiai 
in  error  before  the  Arkansas  City  Athletic  Association  became 
a  body  corporate;  but  that  the  petition  showed  upon  its  face 
that  the  goods  were  sold  apon  the  credit  of  the  corporation* 
and  that  part  of  the  purchase  price  of  the  goods  was  paid  by 
the  corporation.  It  is  further  insisted  that  the  Arkansas  City 
Athletic  Association  was  legally  incorporated,  and  that  the 
organization  became  complete  upon  the  filing  of  the  charter 
with  the  secretary  of  state.  This  contention  is  not  sound« 
The  statute  only  provides  that  the  existence  of  the  corpora- 
tion shall  date  from  the  time  of  filing  the  charter,  and  the 
certificate  of  the  secretary  of  state  shall  be  evidence  of  the 
lime  of  such  filing:  Gen.  Stats,  of  1889,  par.  1168.  The  stat- 
ute is  silent  as  to  the  organization.  The  rule  is  well  estab- 
lished that  a  corporation  must  have  a  full  and  complete  or- 
ganisation and  existence  as  an  entity,  and  in  accordance  with 
the  law  to  which  it  owes  its  origin,  before  it  can  assume  its 
franchise  or  enter  into  any  kind  of  contract  or  transact  any 
business;  and  whatever  be  the  mode  prescribed  by  the  act  of 
incorporation,  a  substantial  compliance  with  all  the  provisions 
of  the  law  under  which  it  is  created  is  required  before  the 
corporation  can  be  said  to  have  such  an  existence  as  will  en- 
title it  to  do  business:  4  Am.  &  Eng.  Ency.  of  Law,  197,  and 
authorities  there  cited.  Now  it  is  conceded  in  this  case  that 
aothing  was  done  to  perfect  the  organization  after  the  charter 
was  filed.  A  corporation  cannot  act  without  officers  and 
agents,  and  it  is  powerless  to  do  anything  until  its  incorpora- 
tors or  promoters  give  it  the  means  whereby  it  can  act  The 
words  '* organize''  or  ^'organization"  have  a  well-understood 
meaning;  and  as  we  construe  them  they  mean  the  election  of 
officers,  providing  for  the  subscription  and  payment  of  the 
capital  stock,  the  adoption  of  by-laws,  and  such  other  steps 
•■  aie  necessary  to  endow  the  legal  entity  with  the  capacity 
to  trausact  the  legitimate  business  for  which  it  was  created. 
In  this  sense  the  corporation  was  not  fully  organized.    While 
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it  had  an  existence,  the  organisation  was  never  completed  m 
that  the  corporation  could  do  business. 

In  the  case  of  Hurt  v.  Salisburyj  66  Mo.  810^  which  waa  ao 
action  brought  upon  a  note  purporting  to  have  been  executed 
by  the  directors  of  an  agricultural  association,  the  suit 
brought  against  the  directors  upon  the  ground  that  the 
ciation  was  not  incorporated  at  the  time  the  note  waa  given, 
and  that  the  directors  were  therefore  individually  liable.  It 
appeared  that  the  association  was  not  fully  incorporated  when 
the  note  was  executed.  The  law  required  the  charter  to  be 
filed  with  the  recorder  of  the  county  where  the  corporation 
was  located,  and  also  in  the  office  of  the  secretary  of  state. 
The  charter  was  only  filed  with  the  recorder.  The  court  held 
that  the  officers  of  the  corporation  had  no  power  to  issue  the 
note,  and  that  a  note  issued  and  signed  by  them  would  bind 
them  personally,  and  not  the  corporation.  The  court  said,  in 
epeaking  of  the  attempted  organization  of  that  corporation: — 

'*It  had  organized  under  section  2,  chapter  69,  General 
Statutes  of  1865,  page  867,  by  signing  and  acknowledging  and 
recording  in  the  recorder's  office  of  the  proper  county  the  arti* 
cles  of  association.  This  step  being  taken,  it  was  an  organ- 
ized corporation,  not  for  the  transaction  of  business,  but  for 
the  purpose  of  taking  the  next  and  last  step  to  complete  its 
authority  to  transact  business  and  give  date  to  its  legal  exist* 
ence.  Until  the  officers  took  this  final  and  necessary  step  by 
depositing  and  filing  in  the  office  of  the  secretary  of  state  a 
copy  of  the  articles  of  association,  as  they  stood  recorded  in 
the  county,  this  corporation  had  no  power  to  issue  the  note 
sued  on.  As  it  had  no  power  to  issue  this  note,  the  defend* 
ants  are  undoubtedly  liable." 

**If  a  corporation  be  illegally  formed,  its  members  or  stock- 
holders  are  liable  as  partners  for  its  acts  or  contracts;  and  di* 
rectors,  officers,  and  agents  acting  and  contracting  in  its  name 
render  themselves  personally  liable":  Beach  on  Private  Cor- 
porations, sec.  16;  Marshall  v.  Harris^  66  Iowa,  182;  Kaiur 
r.  Lawrence  Sav.  Bank,  66  Iowa,  104;  41  Am.  Rep.  86;  Cole 
man  v.  Coleman,  78  Ind.  844. 

While,  in  this  case,  the  charter  was  filed  with  the  secretary 
of  state,  the  corporation  had  no  officers  outside  of  the  directors 
named  for  the  first  year.  No  portion  of  the  capital  stock  had 
been  subscribed  and  no  books  opened,  as  required  by  para- 
graph 1173  of  the  General  Statutes  of  1889.  In  fact,  nothing 
iiad  been  done  to  complete  the  preliminary  business  of  organia- 
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ing  the  corporation.  We  do  not  nnderstand  tliat  a  corporation 
can  proceed  to  the  transaction  of  business  without  any  portion 
of  its  capital  stock  being  subscribed  or  paid.  It  may  have 
been  the  English  rule,  but  in  the  United  States  it  is  otherwise: 
Boone  on  Corporations,  sea  113.  The  corporation  has  no 
means  or  capacity  to  act  until  some  portion  of  the  capital 
stock  named  in  the  charter  has  been  subscribed  and  paid* 
Some  states  have,  by  a  legislative  rule,  made  directors  of  cer- 
tain corporations  jointly  and  severally  liable  for  all  debts  of 
the  corporation,  until  the  whole  amount  of  the  capital  stock 
has  been  paid  in:  Rev.  Stats.  Wis.,  1878,  sec  1901. 

It  is  unnecessary  for  us  to  consider  the  other  assignments 
at  error,  as  the  view  that  we  take  of  the  liability  of  the  plain* 
tiffs  in  error  is  not  that  of  stockholders,  and  hence  the  rule 
laid  down  in  the  case  of  Abbey  v.  W.  B.  Chrime9  Dry  Oood$  Co., 
44  Kan.  415,  has  no  application  in  this  case. 

The  question  as  to  whether  or  not  two  of  the  defendants  be* 
low  were  served  with  summons  is  not  properly  raised  by  the 
record.  The  summons  is  not  in  the  record,  and  we  cannot 
•ay  whether  these  two  defendants  were  served  or  not.  We 
advise  an  affirmance  of  the  judgment. 

By  the  Coubt:  It  is  so  ordered* 

OoaroBATioni — Oboavbatioh  or.— The  nMmm  sC  a  eorpontloa 
fbnii«d  lUider  the  proTimons  of  a  general  staiate  mast  be  proved  by  showing 
at  least  a  sobatantial  eompliance  with  the  reqairements  of  the  statntei 
MokeiMmmeEia  MUl  Co.  t.  Woodbury,  UOaL  421;  78  Am  Dee.  658,  andnotei 
intermaihnal  Fair  etc  Au^n  r.  Walher,  88  Mieh.  82. 

CoBfOBATioNS  Ds  Faovo.  —  A  Corporation  da  /aOo  is  a  oorpontloa  or* 
ganiied  and  operated  nnder  color  of  law,  bat  not  legaUy  oonstitatedi  Anteri^ 
cam  8aU  0»,r.  Heidenheimar,  80  Tex.  844;  26  Am.  St.  Bepw  748|  AUm  ▼. 
Laag^  80  Tex.  261;  26  Am.  St  Rep.  735,  and  note. 

OoBPOBATIOHa  —  ImPEBFBOT  ObOAV IZATTON  —  LlABnJTT  OF  MsmiBS.  — i 

An  association  hsTiog  made  an  ansnccessfal  attempt  to  incorporate  does 
bosinesa  aa  a  partoershipt  Note  to  Phipp§  t.  JoaeB^  50  Am.  Dea  712;  and 
the  individnal  property  of  the  stookholdeni  in  sach  a  company  wiU  be  liable 
for  the  corporate  debts:  Heuer  t.  Oarmiehaei,  82  Iowa,  288;  bat  the  stock* 
holdeiB  of  a  dt/ado  corporation  are  not  liable  to  its  orediton  as  partnsrsi 
AmerkmSaU  (^  ▼.  Htidmhdmer,  80  Tez.  844;  26  Am.  St.  Bep^  748,  and 
nofes^  This  qnestion  and  many  others  arising  oat  of  the  defectiTe  oiganin* 
tfam  of  incorporations  aisdiscBssed  in  the  note  to  JVytor,  ifpslifliU  W.ih^ 
9b  176-186. 
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Fhbnix  Insubanob  Company  v.  Munobb. 

(10  KAmOi  178.] 

InuBAHOi  — Waiysr  or  Proov  ov  Loss  — Btidbitoi  or  Usaoi.  — Allr» 
insoraace  company  oaanot  be  bound  by  the  naage  and  eoatom  of  other 
insaranoe  companies  doing  basiness  in  the  Tieinity  in  regard  to  dispen- 
siDg  with  proofs  of  loss,  when  the  first-named  company  has  expressly 
oontracted  for  the  performanoe  of  a  oertain  condition  precedent  as  to- 
proof  of  loss  before  the  insured  is  entitled  to  reooTcr.  In  an  aotioa  oa 
the  policy,  evidence  as  to  the  osage  and  custom  of  the  company  sned 
in  regard  to  waiver  of  proof  of  loss,  is  admissible^  bat  evidence  of  tfao- 
practice  and  nsage  of  other  companies  doing  basiness  in  the  same  local* 
ity,  is  inadmissible. 

blDBANOB—  POWBB   OV  OeNBRAL   AOBITT   TO  WaIVX   PrOOV  OV  LOSB  9T 

Pabou  —An  agent  of  an  insurance  company  who  is  given  fnll  power  ta 
receive  proposals  of  insarance  against  loss  and  damage  by  fire,  to  fix 
rates  of  premium,  receive  moneys,  and  countersign,  issae^  and  renew 
policies  within  a  certain  district  within  a  state,  is  a  general  agent  and 
may,  after  loss,  bind  the  company  by  a  parol  waiver  of  conditions  reU* 
ting  to  proofs  of  loss,  although  the  policy  provides  that  a  waiver  shall  b# 
▼oid  unless  in  writings  signed  by  the  agents  and  indorsed  thereon. 

31  M.  Noble  and  W.  0.  Wehh^  for  the  plaintiff  in  error. 

HoTner  Kennett^  Jay  F.  Olose^  and  N.  T.  Van  Natta^  for  the 
defendant  in  error. 

Gbbbn,  C.  This  was  an  action  brought  by  Frank  N.  Man* 
ger  against  the  Pheniz  Insurance  Company  of  Brooklyn,  on 
a  policy  of  insurance  for  one  thousand  dollars,  issued  by  the 
latter  on  a  barn  and  carriage  house  belonging  to  the  former. 
The  insured  property  was  destroyed  by  fire  on  the  twenty* 
fourth  day  of  November,  1887.  The  plaintiff's  petition  oon* 
tained  the  following  allegations  as  to  the  performanoe  of  all 
conditions  precedent  and  notice  to  the  company  of  the  loss: 
**  That  after  said  loss  plaintiff  performed  each  and  all  of  the 
matters  and  things  required  of  him  to  be  done  by  the  terms  of 
said  policy  of  insurance,  and  has  and  did  perform  all  the  con* 
ditions  precedent  on  his  part,  except  that  he  did  not  within 
thirty  days  after  the  loss  make  and  forward  to  said  company 
a  verified  statement  of  said  loss  as  provided  for  in  said  policy; 
but  plaintiff  says  that  within  ten  days  after  the  said  fire^ 
and  after  said  company  had  been  duly  notified  of  said  loss, 
plaintiff  applied  to  W.  H.  Bell,  the  agent  for  the  company  at 
Belleville,  Kansas,  and  who  made  said  contract  of  insurance 
with  said  plaintiff,  and  who  was  their  authorised  agent  to  issue 
policies  of  insurance  for  said  company  and  consummate  the 
contract,  who  informed  the  plaintiff  that  it  was  of  no  use  Uk 


Jan.  1892.]    Phbkix  Insubancb  Ca  v.  Munobb.  861 

make  a  Torified  statement  of  the  loes  by  said  fire;  that  said 
eompany  did  not  insist  on  those  provisions  in  their  policy, 
and  that  the  company  would  pay  said  loss  in  a  few  days;  thai 
plaintiff,  relying  on  what  said  Bell  told  him,  did  not  make  out 
a  Terified  statement  of  said  loss  within  thirty  days  after  said 
loss,  bat  thereafter,  and  in  the  month  of  March,  1888,  he  learned 
that  the  said  company  claimed  that  proof  of  loss,  daly  verified, 
with  the  oertificate  of  a  magistrate  and  of  a  builder,  should 
have  been  sent,  notwithstanding  the  waiver  of  the  same  by 
said  W.  H.  Bell;  and  said  Hunger  then,  and  on  or  about  the 
16th  of  March,  1888,  made  out  and  forwarded  by  mail  to  said 
company's  western  department  office  at  Chicago  a  duly  veri* 
fled  proof  of  loss,  with  certificate  of  a  magistrate  and  of  a 
builder  thereto  attached,  as  required  by  said  policy,  and  the 
same  was  received  by  said  company;  that  if  the  said  Bell 
did  not  have  the  authority  to  waive  the  requirements  of  said 
policy  relative  to  proof  of  loss,  plaintiff  did  not  know  it,  but 
on  the  contrary  supposed  he  bad  such  authority.'' 

The  insurance  company  answered,  and  set  up  six  defenses. 
The  first  and  second  defenses  alleged  that  Hunger  misrepre* 
•ented  the  facts  as  to  the  ownership  of  the  land  upon  which 
the  insured  property  stood.  The  third  defense  was,  that  Mun« 
ger  had  failed  to  comply  with  the  conditions  of  the  policy, 
which  required  him  within  thirty  days  after  the  loss  to  make 
proof  and  submit  it  to  the  defendant  company,  and  that  by 
reason  of  such  failure  the  policy  became  void.  The  fourth 
defense  averred  that  **  W.  H.  Bell  was  not  their  authorised 
tgent  to  adjust  or  settle  losses,  and  that  he  never  had  any  au* 
ihority  delegated  to  him  by  sidd  company  defendant  to  adjust 
er  settle  the  loss  claimed  by  plaintiff,  or  to  waive  the  terms 
or  conditions  of  said  contract,  as  provided  by  condition  6  in 
iaid  policy,"  which  reads  as  follows:  — > 

*  S.  •  •  •  •  It  is  understood  and  agreed  that  agents  of  this 
company  have  no  authority,  in  any  manner,  or  by  any  act  or 
onuBsion  whatsoever,  either  before  or  after  making  this  con- 
tract, to  waive,  alter,  modify,  strike  from  this  policy,  or  other- 
wise to  change  any  of  its  conditions  or  restrictions,  except  by 
distinct  specific  agreement  clearly  expressed  and  indorsed 
hereupon,  and  signed  by  the  agent  making  it.  Nor  shall  si- 
lence upon  receipt  of  notice  of  breach  of  any  condition  or 
YOBtriction  herein,  or  failure  to  declare  this  policy  forfeited 
thereby,  or  the  issuance  of  any  renewal  or  new  policy,  or  the 
ikooeptance  of  any  premium  or  other  money,  or  any  other  act 
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or  omission  whatever,  by  any  agent  of  this  oompany,  whether 
with  or  wHhoat  the  knowledge  of  such  breach,  or  whether  be- 
fore or  after  the  making  of  this  oontracti  work  any  waiver  of 
any  each  conditions  or  restrictions,  or  effect  any  eatoppel 
against  this  company,  or  deprive  it  of  any  forfeiture  or  defense, 
either  in  law  or  in  equity,  to  any  action  upon  this  policy." 

The  plaintiff's  amended  reply  alleged  that  he  requested  W. 
H.  Bell  to  write  to  the  defendant  and  ask  it  to  give  his  loss 
attention  and  adjust  the  same,  and  that  the  general  agent  of 
the  defendant  wrote  Bell,  within  thirty  days  after  the  loss, 
'that  the  plaintiff's  loss  would  have  attention  and  be  adjusted, 
which  letter  was  shown  to  the  plaintiff,  and  he  relied  on  the 
promise  of  the  general  agent,  as  well  as  its  local  agent,  so 
made  to  him,  as  he  had  alleged  in  his  petition,  notwithstand* 
ing  the  verified  proof  of  loss  was  not  sent  to  the  company 
within  thirty  days  after  the  fire.  The  case  was  tried  by  the 
court,  and  resulted  in  a  judgment  for  the  plaintiff  for  the 
amount  of  the  policy  and  interest.  The  insurance  company 
brings  the  case  here. 

The  controlling  question  in  this  case  is,  whether  or  not  the 
insurance  company  waived  any  of  the  written  conditions  of 
the  policy  requiring  the  assured  to  give  notice  of  loss,  and 
render  an  account  of  the  same  to  the  company  within  thirty 
days  after  the  fire.  To  establish  a  waiver,  the  plaintiff  testi- 
fied over  the  objection  of  the  defendant  that,  — 

**  Mr.  Bell  told  me  it  was  not  necessary;  that  he  never  had 
made  proofs  of  any  losses  that  he  had  had  in  town,  and  that 
none  of  the  companies  doing  business  here  ever  made  proofs 
that  he  knew  o£  He  told  me  that  he  had  notified  the  com* 
pany  of  the  loss,  and  that  there  would  undoubtedly  be  an 
agent  here  in  a  very  fbw  days  to  attend  to  it.  He  also  cited 
me  to  a  building  on  the  comer  that  he  had  a  risk  on;  that 
they  made  no  proof,  and  that  the  adjuster  had  been  here  and 
adjusted  the  loss.  Told  me  it  would  be  better  to  let  it  stand 
until  the  adjuster  came,  and  then  if  he  required  proof  I  could 
make  it,  or  he  could  ask  me  any  questions  he  saw  fit  about  the 
fire." 

To  further  establish  the  fact  of  a  waiver,  the  plaintiff  placed 
W.  H.  Bell,  the  agent  of  the  company,  upon  the  witness  stand, 
who  testified  that  his  business  was  ^  real  estate,  £arm  loans, 
and  insurance."  He  designated  four  insurance  companies 
for  which  he  was  agent:  The  Insurance  Company  of  North 
America,  the  Farmers',  the  Connecticut,  and  the  Phenix  d 
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Brooklyn;  that  he  had  never  before  had  a  loss  nnder  a  poliey 
lasaed  by  the  latter  company. 

The  next  witness  called  by  the  plaintiff  was  George  S.  Sim* 
onds,  who  had  been  local  or  recording  agent  for  different  in* 
•nrance  companies  for  aboat  ten  years.  The  witness  was  then 
asked  if  he  was  familiar  with  the  practice  and  rules  of  insur- 
ance business  in  reference  to  losses,  and  the  conduct  of  the 
business  after  a  loss  had  occurred,  in  the  vicinity  of  Belleville. 
Objection  was  made  to  this  question,  and  the  court  asked 
counsel  what  he  wanted  to  show  by  this  question.  The  fol- 
lowing appears  in  the  record:  — > 

^^Mr.  Kennett  [Munger's  <&unsel]:  we  wish  to  show  by 
this  witness  that  the  custom  of  insurance  companies  in  this 
vicinity  is  to  never  require  proofs  of  loss  until  an  examination 
has  been  made  by  an  adjuster,  and  that  provision  of  the  policy 
is  never  insisted  upon.  Objected  to  by  defendant  as  being 
incompetent,  irrelevant,  and  immaterial,  which  objection  was 
by  the  court  overruled,  to  which  ruling  the  defendant  excepted. 

"A.  I  do,  so  far  as  I  have  been  connected  with  them  —  my 
companies  —  companies  which  I  represent. 

**  Q.  You  may  state  what  the  custom  of  insurance  compan- 
ies is,  in  this  neighborhood,  in  reference  to  requiring  proofs  of 
loss,  and  whether  such  proofs  are  or  are  not  required  before 
examination  is  made  by  the  adjuster.  Objected  to  by  defend* 
ant  as  being  incompetent,  irrelevant,  and  immaterial,  which 
objection  was  by  the  court  overruled,  to  which  ruling  the  de- 
fendant excepted. 

'^  A.  I  have  never  known  of  a  case  wherein  it  has  been  re- 
quired until  this  case;  never  has  one  come  to  my  knowledge. 

^Q.  Have  you  been  familiar  with  the  facts  and  circum- 
stances and  the  adjustment  of  insurance  losses  that  have  oc- 
curred in  this  vicinity  since  your  residence  here?  A.  I  have, 
in  several  instances. 

^  Mr.  England:  We  object  to  the  question  because  it  is  in- 
competent, irrelevant,  and  immaterial,  and  move  to  strike  out 
the  answer  for  the  same  reasons;  which  objection  and  motion 
were  by  the  court  overruled,  to  which  ruling  defendant  ex- 
cepted.'' 

Other  evidence  of  like  import  was  admitted,  over  the  de- 
fendant's objections. 

We  are  clearly  of  the  opinion  that  this  evidence  was  incom* 
petent,  and  prejudicial  to  the  rights  of  the  defendant.  The 
plaintiff  was  attempting  to  establish  a  waiver  of  certain  con- 
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ditions  Imposed  by  an  express  oontraot  entered  into  by  him 
and  the  defendant  The  evidence  could  not  by  any  fair  in- 
terpretation be  made  to  extend  beyond  the  custom  of  the 
party  making  the  contract  In  other  words,  the  defendant 
could  not  be  bound  by  the  usage  and  custom  of  other  com- 
panics  doing  business  in  the  vicinity,  where  it  had  expressly 
contracted  for  the  performance  of  a  certain  condition  precedent 
before  the  plaintiff  would  be  entitled  to  recover.  We  think 
evidence  would  be  admissible  as  to  the  usage  and  cnstom  of 
the  defendant  in  the  vicinity,  in  regard  to  the  waiver  of  the 
proof  of  loss,  but  we  know  of  no  rule  by  which  it  could  be 
bound  by  the  practice  and  usage  of  other  insurance  companies 
in  the  same  locality. 

In  the  case  of  Iniuranee  Co.  r.  Norton^  96  IT.  S.  234,  Mr. 
Justice  Bradley,  in  speaking  for  a  majority  of  the  court,  said: 
**  As  denoting  the  power  given  by  an  insurance  company  to  a 
local  agent,  evidence  is  admissible  as  to  its  practice  in  allow- 
ing him  to  extend  the  time  for  the  payment  of  premium  notes; 
and  the  jury,  upon  such  evidence,  may  find  whether  he  was 
authorized  to  make  such  an  extension,  and  if  so,  whether  it 
was  in  fact  made  in  the  case  on  trial."  Where  there  is  an 
express  contract,  we  do  not  think  it  can  be  varied  by  the  ous* 
tom  of  other  parties. 

In  Qtaham  v.  Trimmer,  6  Ean.  237,  it  was  said:  ^It  is, 
however,  to  be  remarked  that  evidence  of  the  nature  referred 
to  will  not  have  the  effect  of  changing  or  affecting  an  express 
coritract  of  the  parties  in  regard  to  the  subject-matter  to  which 
it  is  directed." 

In  Stovi  V.  McLaehlin,  88  Ean.  120,  the  rule  is  stated:  ^  The 
proof  of  usage  can  only  be  received  to  show  the  intention  or 
understanding  of  the  parties  in  the  absence  of  specific  agree- 
ment or  to  explain  the  terms  of  a  written  contract" 

In  the  case  of  Barnard  v.  Kellogg,  10  Wall.  890,  Mr.  Justice 
Davis  said:  *'The  proper  ofiice  of  a  custom  or  usage  in  trade 
is  to  ascertain  and  explain  the  meaning  and  intention  of  the 
parties  to  a  contract,  whether  written  or  in  parol,  which  oould 
not  be  done  without  the  aid  of  this  extrinsic  evidence.  It  does 
not  go  beyond  this,  and  is  used  as  a  mode  of  interpretation, 
on  the  theory  that  the  parties  knew  of  its  existence,  and  con- 
tracted with  reference  to  it  It  is  often  employed  to  explain 
words  or  phrases  in  a  contract  of  doubtful  signification,  or 
which  may  be  understood  in  different  senses,  according  to  the 
subject-matter  to  which  they  are  applied." 
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Bat  if  it  be  inconsistent  with  the  contract,  aft  expressly  or 
by  necessary  implication  contradicts  it,  it  cannot  be  received 
in  evidence  to  affect  it  ^  Usage/'  says  Lord  Lyndbnrst,  *^  may 
be  admissible  to  explain  what  is  doabtful;  it  is  never  admi»> 
cible  to  contradict  what  is  plain.** 

In  the  case  of  8immon$  v.  Law^  8  Keyes,  219,  the  court  said: 
^  A  clear,  certain,  and  distinct  contract  is  not  subject  to  mod- 
ification by  proof  of  nsage.  Such  a  contract  disposes  of  all 
customs  by  its  own  terms,  and  by  its  terms  alone  is  the  con* 
doct  of  the  parties  to  be  regulated,  and  thus  their  liability  to 
bo  determined." 

The  supreme  court  of  Illinois  held,  in  the  case  of  Dixon  ▼• 
Danham^  14  Ql.  324,  that  no  usage  or  custom  could  be  ad* 
mitted  in  evidence  to  vary  or  control  the  express  terms  of  a 
contract,  but  that  evidence  might  be  admitted  to  determine 
ihat  which  by  the  terms  of  the  contract  was  left  undeter- 
mined. 

In  the  case  of  Sehoimer  Reeride^  2  Sum.  667,  Mr.  Justice 
Story  stated  the  correct  rule  when  he  said:  *'  The  true  and 
appropriate  oCBce  of  a  usage  or  custom  is  to  interpret  the 
otherwise  undeterminate  intention  of  the  parties,  and  to  as- 
certain the  nature  and  extent  of  their  contracts,  arising  not 
from  the  express  stipulations,  but  from  mere  implications 
and  presumptions  and  acts  of  a  doubtful  or  equivocal  charac- 
ter. As  sustaining  this  doctrine,  see  Clark's  Brown  on  Usage 
and  Customs,  83,  and  authorities  there  cited;  Lawson  on 
Usages  and  Customs,  436;  Partridge  r.  InmAranee  Co^  15  WalL 
675. 

In  this  ease  there  was  a  written  contract,  expressing  what 
was  to  be  done  by  the  parties;  and  we  do  not  think  this  agree- 
ment could  be  modified  by  the  custom  of  other  insurance 
companies  or  their  agents,  in  regard  to  dispensing  with  proofs 
of  Ices.  If  it  had  been  the  custom  and  usage  of  the  plaintiff 
in  error  not  to  require  these  proofs  of  loss,  the  evidence  might 
be  competent,  for  the  purpose  of  indicating  the  power  given 
by  the  company  to  its  agents  to  waive  such  requirements,  as 
stated  in  the  case  of  Inturanee  Co,  v.  Norton^  96  U.  S.  234;  but 
beyond  that  we  do  not  think  the  rule  should  be  extended. 

As  this  case  must  go  back  to  the  district  court  for  another 
trial,  and  the  question  of  the  authority  of  the  agent  of  the 
plaintiff  in  error  is  one  of  the  controlling  questions  in  the 
case,  it  becomes  necessary  for  us  to  determine  the  nature  and 
extent  of  his  authority.    In  speaking  of  such  agents,  Mr.  Jn^ 
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tioe  Brewer  said,  in  the  case  of  American  OetUral  Ins.  Co.  ▼• 
McLanathan^  11  Kan.  549:  *'The  bulk  of  the  fire  insoranoe 
business  of  this  state  is  done  by  eastern  companies,  which  an 
represented  here  by  agents.  These  agents  are  authorized  to 
issue  policies  of  insurance,  and  the  entire  oonsummation  of 
the  contract  is  intrusted  to  them.  Blank  policies,  signed  by 
the  home  ofiScers  of  the  company,  to  be  filled  up  and  issued, 
and  to  be  binding  when  countersigned  by  the  agent,  are 
placed  in  their  hands.  It  is  a  matter  of  no  small  moment, 
therefore,  that  the  exact  measure  and  limit  of  the  powers  of 
these  agents  be  understood.  All  the  assured  knows  about  the 
company  is  generally  through  the  agent  All  the  information 
as  to  the  powers  of  and  limitations  upon  the  agent  is  receiTed 
from  him.  Practically,  the  agent  is  the  principal  in  the 
making  of  the  contract.  It  seems  to  us,  therefore,  that  the 
rule  may  be  properly  thus  laid  down,  that  an  agent  author* 
ized  to  issue  policies  of  insurance,  and  consummate  the  con* 
tract,  binds  his  principal  by  any  act,  agreement,  representation, 
or  waiver,  within  the  ordinary  scope  and  limit  of  insurance 
business,  which  is  not  known  by  the  assured  to  be  beyond 
the  authority  granted  to  the  agent'' 

In  the  case  of  Oerman  Ins.  Co.  v.  Oray^  43  Ean.  497,  19 
Am.  St  Rep.  150,  this  case  was  followed,  and  it  was  held  in 
that  case  that,  ^^an  insurance  company  might  through  its 
agents,  by  a  parol  contract,  waive  provisions  stated  in  the 
policy  with  reference  to  the  manner  of  altering  or  waiving  its 
terms  and  conditions.  In  Westchester  F.  Ins.  Co.  v.  Earle^  83 
Mich.  143,  the  oourt|  in  considering  the  question  whether  an 
agent  of  a  company  might  change  by  parol  the  conditions  of 
a  policy  wherein  it  was  provided  that  it  could  ouly  be  done 
upon  the  oonsent  of  the  company  written  thereon,  held  that 
the  written  policy  might  be  changed  by  parol,  and  stated 
that  *a  written  bargain  is  of  no  higher  legal  degree  than  a 
parol  one.  Either  may  vary  or  discharge  the  other,  and 
there  can  be  no  more  force  in  an*agreement  in  writing  not  to 
agree  by  parol,  than  in  |i  parol  agreement  not  to  agree  in 
writing.  Every  such  agreement  is  ended  by  the  new  one 
which  contradicts  it'" 

It  is  claimed  that  by  the  sixth  eonditton  in  the  policy 
agents  of  the  company  have  no  authority  to  make  any 
changes  except  by  distinct  agreements  in  writing,  indorsed 
on  the  policy,  and  signed  by  the  agent  making  them.  The 
answer  to  this  contention  is  that  a  corporation  can  act  onlj 
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fbrongh  its  agents.  The  limitatioa  and  restrictioa  is  too 
bioad  and  sweeping.  ^* Agents  of  this  company  have  no  an* 
thority  in  any  manner  or  by  any  act  or  omission,"  etc.,  is  the 
language  af  the  restrictive  proviso.  What  agents  or  officer  oaa 
ehaage  or  modify  the  terms  of  a  policy  unless  it  be  in  writing 
and  indorsed  thereon?  Not  the  president;  he  is  but  an  agents 
with  extended  powers;  not  the  general  agent,  because  he  is 
only  an  agent  with  less  power,  perhaps,  than  the  president. 
^A  contracting  party  cannot  so  tie  his  own  hands,  so  restrict 
his  own  legal  capacity  for  future  action,  that  he  has  not  the- 
power,  even  with  the  assent  of  the  other  party,  to  bind  or  ob- 
ligate himself  by  his  further  action  or  agreement,  contrary  ta 
the  terms  of  the  written  contract":  Lamherion  v.  Cannecticui 
F.  Ins.  Co.,  89  Minn.  129. 

**The  £act  that  a  policy  is  written  does  not  prevent  its 
change  by  subsequent  parol  agreement  Any  written  con- 
tract not  within  the  statute  of  frauds  may  be  changed  by 
parol ":  Westchester  F.  Ins.  Go.  v.  EarU^  33  Mich.  143;  Seaman 
V.  O^ffara,  29  Mich.  66.  This  rule  has  been  applied  to  the 
enlargement  and  continuance  of  policies  of  insurance:  Kenne- 
bec Co.  V.  Augusta  Ins.  Co.^  6  Qray,  209;  Trustees  etc.  ▼.  Brook* 
lyn  F.  Ins.  Co.,  19  N.  Y.  805. 

Upon  the  question  of  the  power  of  an  agent  to  waive  prool 
4t  loss,  the  rule  is  laid  down  in  Wood  on  Fire  Insurance,  sea 
419,— 

^  Where  an  agent  is  intrusted  with  policies  signed  in  blank, 
and  is  authorized  to  issue  them  upon  the  application  of  parties 
seeking  insurance,  he  is  thereby  clothed  with  apparent  author- 
ity to  bind  the  party  in  reference  to  any  condition  of  the  con- 
tiact,  whether  precedent  or  subsequent,  and  may  waive  notice- 
or  proofs  of  loss,  and  may  bind  the  company  by  his  admissiona 
in  respect  thereta** 

Again  the  same  author  says,— - 

^  Although  the  policy  specially  provides  that  preliminary- 
proof  of  loss  shall  be  made  in  a  particular  mode,  and  within 
a  certain  limited  time,  yet  the  company  may,  through  its 
agents  even,  waive  the  benefits  of  the  provisions,  and  a  waiver 
may  be  implied  from  the  manner  in  which  the  company  or 
its  agents  have  dealt  with  the  policy  holder  subsequent  to  the- 
loss;  and  where  there  is  no  dispute  as  to  the  facts,  the  ques-^ 
tion  as  to  whether  compliance  with  such  preliminaries  ha» 
been  waived  is  one  of  law  for  the  court '^  Wood  on  Fire  Insur- 
anoe,  sea  447.    See  also  Bliss  on  Insurance,  sea  296;  Pheni» 
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/fw.  Co.  Y.  Bawdrie,  67  Miss.  620;  19  Am.  St.  Bep.  826;  Imu^ 
^nce  Co.  y.  CoU,  20  WalL  660. 

We  think  the  commissioQ  of  W.  H.  Bell  from  the  plaintiff 
in  error  constituted  him  a  general  agent  of  the  company  at 
Belleville,  with  full  power  to  receive  proposals  for  insurance 
Against  loss  and  damage  by  fire,  to  fix  rates  of  premium,  re- 
ceive moneys,  and  countersign,  issue,  and  renew  policies.  As 
etated  in  the  case  of  German  Ins.  Co.  r.  Gray,  48  Kan.  497, 19 
Am.  St.  Rep.  160,  he  fully  represented  the  company  within  a 
<»rtain  district.  He  was  authorized  to  do  business  for  the 
plaintiff  in  error  at  Belleville  and  vicinity.  All  the  knowl- 
•edge  the  insured  had  of  the  company  at  the  time  he  obtained 
his  policy  and  sustained  the  loss  was  through  thia  agent. 

In  tlie  case  of  Rivara  y.  Queen's  Ins.  Oo.^  62  Miss.  728,  it  waa 
^d:  ^  The  powers  of  insurance  agents  to  bind  their  com* 
panics  are  varied  by  the  character  of  the  functions  they  are 
employed  to  perform.  Their  powers  in  this  respect  may  be 
limited  by  the  companies,  but  parties  dealing  with  them  as 
to  matters  within  the  real  or  apparent  scope  of  their  agency 
«re  not  aflfected  by  such  limitations  unless  they  had  notice  at 
the  same.  An  insurance  agent  clothed  with  authority  to 
make  contracts  of  insurance,  or  to  issue  policies,  stands  in  the 
«tead  of  the  company  to  the  assured.  His  acts  and  declara* 
tions  in  reference  to  such  business  are  the  acts  and  declara* 
tions  of  the  company.  The  company  is  bound,  not  only  by 
notice  to  such  agent,  but  by  anything  said  or  done  by  him  io 
lelation  to  the  contract  or  risk,  either  before  or  after  the  oon- 
tract  is  made." 

The  judgment  of  the  district  court  should  be  reversed,  and 
«  new  trial  granted,  upon  the  first  assignment  of  error  di^ 
•eussed  in  this  opinion. 

By  the  Court.    It  is  so  ordered* 
All  the  Justices  concurring. 

OusToit  ~  Whut  Proof  or  Will  hot  Ooitbol  Oomnucr.  ^  A  Io«I 
•mat^%  iaooatiateat  with  aa  axpren  ooniraofe  mad*  »t  the  pUoa  wh«n  saok 
«sage  preTailfl,  or  ooatradiotiag  iti  termSp  it  aot »  part  of  taoh  oonirao^ 
4uid  cannot  be  gi^ea  in  evidenoe  to  oontradiot  or  a^oid  it:  Hopper  v. 
Sage,  112  N.  Y.  530;  8  Am.  Qi.  Rep.  771,  and  aote;  Browm  t.  FoMet, 
113  Mm.  136;  IS  Atn.  Rep.  463;  RandaU  r.  Smiih,  63  Me.  106|  18  An. 
fiep.  200^  and  extended  note;  Boardman  r,  Spooneft  13  Allen,  8S3;  99 
Am.  Deo.  196,  and  note;  Oo9  r,  Petenon,  80  Ala.  608;  68  Am.  Deo. 
145;  Barlom  v.  Lambert,  28  Ala.  701;  65  Am.  Deo.  874.  and  note,  witli 
prior  caeei  oolleoted.  See  also  extended  note  to  WiUmerkng  Y.  Jfe- 
<kmghe^^  8  Am.  Bep.  678;  Lab$  Shore  eie.  B'y  Ch.  w.  Bkhardi,  126  BL  441 
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A  locsl  luagtt  that  nottoe  of  th«  oanoellatton  of  a  poliiqr  of  Insonuie*  diall  bo 
givoQ  to  tha  broker  by  wbom  it  was  obtaiued  oaunot  be  allowed  to  prevail 
where  the  policy  stipulates  that  notioe  shall  be  given  to  the  aseared:  Mniual 
Asa.  8oe,  w.  ScoUiah  Unkm  etc  Ina.  Co.,  U  Va.  116;  10  Am.  St.  Rep.  818^ 
and  note.  If,  however,  an  insnrauce  company  by  its  own  habits  and  conne 
of  dealing  creates  in  the  mind  of  a  policy  holder  a  belief  that  a  particular 
ooniUtion  in  its  policy  will  be  waived,  it  is  binding  on  the  company t  ifone 
Proieetitm  v.  Averg,  85  Ala.  348;  7  Am.  St  Rep.  64. 

Insubanci — Waiykr  of  CoNDinosB  BT  AoKNTB.  —  A  policy  of  insoraaM 
can  be  modified  or  a  condition  therein  waived  by  the  general  agent  of  tho 
company:  German  I/u,  Co,  v.  €ha^^  43  Kan.  497;  19  Am.  St.  Bep.  160^  and 
note  with  cases  collected.  See  also  DibbreU  v.  Chorgia  Bom$  In».  O0.9  110 
N.  a  193;  28  Am.  St  Bep.  678^  and  note;  Berrg  v.  American  aU.  Im,  Otk, 
132  N.  T.  49;  28  Am.  St  Rep.  648^  and  note;  also  monographio  note  to 
WkeaUm  t.  North  Britiak  He.  Ina.  Co..  9  Am.  St  Rep.  229-238. 


Wagner  v.  Darby. 

IIkhahio*8  Luns  ^  Who  'Rstttlkd  to.  —  A  lien  is  not  acquired  by  a  ven^ 
dor  for  materials  sold  to  a  contractor  when  they  are  supplied  under  aa 
ordinary  sale  on  credit  to  him  only,  though  he  may  actually  use  then 
in  building  a  house  or  making  an  improvement 

RiUer  and  Skidmore^  for  the  plaintiff  in  error. 

John.  Wiswell^  and  Joseph  T.  Ryenon  av^  Son^  for  the  de- 
fendant. 

HoBTON,  C.  J.  This  was  an  action  brought  by  Adam  Wag* 
ner,  assignee  of  Swift's  Iron  and  Steel  Works,  against  H.  C. 
Darby  and  others,  to  enforce  a  lien  upon  certain  lots  in  the 
city  of  Columbus  in  this  state.  The  plaintiff  claimed  to  have 
sold  H.  C.  Darby,  nnder  a  contract,  iron  amounting  to 
12,023.21  on  July  13,  1887,  for  the  erection  of  a  standpipe 
on  the  lots.  The  plaintiff  resided  at  Newport,  Kentucky, 
and  owned  and  operated  iron  mills  at  that  place.  H.  C. 
Darby  owned  and  operated  shops  at  Kansas  City,  Missouri, 
and  kept  his  general  offices  there.  He  was  engaged  in  the 
manufacturing  of  steam  boilers,  in  the  repairing  and  rebuild* 
ing  of  second-hand  boilers,  in  the  manfactaring  of  engines,  in 
the  erection  of  etandpipes,  and  in  the  repairing  of  gas  systems. 
About  60,000  pounds  of  the  iron  purchased  on  July  18th,  of 
the  value  of  $1,825,  was  used  by  Darby  in  the  erection  of  the 
standjupe.  The  balance  of  the  iron  was  used  by  him  for 
other  purposes.  A  trial  was  had  before  the  court  without  a 
jury.    No  special  findings  of  fact  were  requested  or  filed.    A 
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personal  jadgment  was  rendered  in  favor  of  the  plaintiff  and 
against  Darby  for  the  value  of  the  iron  purchased,  but  a  gen* 
eral  finding  was  made  against  the  plaintiff  upon  the  me- 
chanic's lien,  and  a  judgment  entered  accordingly. 

A  lien  is  not  acquired  by  a  vendor  for  materials  sold  to  a 
contractor,  when  they  are  supplied  under  an  ordinary  sale  on 
credit,  though  the  contractor  may  actually  use  them  in  build- 
ing a  house  or  making  an  improvement:  Clark  v.  JToU,  10 
Kan.  81;  Weaver  v.  Sells,  10  Kan.  609;  Chapin  r.  Pertse  Paper 
Worki,  30  Conn.  471;  79  Am.  Dec.  263;  Odd  FMowf  HaU  r. 
Mauer,  24  Pa.  St.  507;  64  Am.  Dec.  675.  The  general  find- 
ing and  judgment  that  the  plaintiff  bad  no  lien  on  the  lota 
compels  an  afiSrmanoei  if  there  is  any  evidence  in  the 
record  tending  to  show  that  the  iron  was  furnished  at  Kansaa 
City,  Missouri,  upon  the  credit  of  the  contractor,  and  not 
upon  that  of  the  building.  There  is  ample  evidence  sustain- 
ing such  a  view  of  the  case,  and  therefore  the  judgment  of 
the  district  court  must  be  affirmed. 


Meohahio's  Lnira— iWHO  Bhtitlmd  to.  —If  naltrials  are  told  and  d»- 
liT«r«d  to  »  oontnotor  withoat  any  knowladgo  on  tho  port  of  tho  Mllar  thai 
they  an  to  bo  used  in  tho  oonatraotion  of  a  particnlar  hnilding,  tho  vondor 
oannot  maintain  a  lien  against  the  owner  of  snch  hnildingi  WhiUkrr,  Pmg^ 
Bcmd  tie.  BanHitg  Ob.,  4  Wash.  66S;  81  Am.  St^  £ep.  M4,  and  note  wUk 
mam  ooUeotcdi 


O'Kbbffb  v.  Fibst  National  Bank. 

(10  KAKBAa,  SI7.] 

HnoniBUi  Kom  Mat  bi  TsAiwyiRBip  bt  Mbbb  Dbutbrt  aad  vilk* 

ont  written  indoraemenl. 

HbQOTIABLB  iKSTBUMBirTS  — P088B88X0H  AS  ByiDBirCB  W  OWNBBSHIP.  — Ib 

an  action  to  rooorer  on  a  note  and  to  forooloee  a  mortgage  gtren  aa 
■eonri^  therefor,  the  poeseotion  of  the  note^  although  it  oontaina  mo 
written  indoraement  or  tranafer  to  tho  holder,  ia  prima  fada  oridenoe  of 
ownership  aa  between  inch  holder  and  the  Tondeo  of  the  BMlrtg^{ed 
premiaei^  who  porchased  after  tho  ezecntion  of  the  mor^pigaw 

/•  jL  Broughien^  for  the  plaintiffs  in  error. 

John  V.  Cotm^  and  Oregg  and  Oregg^  for  the  defendants  in 
error* 

Johnston,  X  This  was  an  action  brooght  by  the  Fini 
National  Bank  of  Frankfort,  Kansas,  to  recover  upon  a  prom- 
iisory  note  ezecnted  on  the  fourteenth  day  of  May,  1888,  by 
H.  H.  Lowery  and  Mary  EL  Lowery,  to  Walter  Bowman  and 


Julj,  1892.]    O'Kebffk  v.  First  National  Bank.  871 

Henry  Bowman  Brady  for  fifteen  hundred  dollars,  payable 
October  1,  1886,  with  interest  at  the  rate  of  eight  per  cent  per 
annum,  and  also  to  foreclose  a  mortgage  executed  by  the 
Lowerys  upon  the  same  day  to  secure  the  payment  of  the 
note.  The  bank  alleged  in  its  petition  that  the  payees  named 
in  the  note,  for  a  valuable  consideration,  had -sold  and  deliv- 
ered the  note  to  it  before  the  maturity  thereof,  and  that  it  was 
then  the  holder  and  owner  of  the  note  and  coupons  as  well  as 
the  mortgage  deed,  and  was  entitled  to  sue  and  maintain  its 
action  thereon.  It  was  also  alleged  that  default  had  been 
made  in  the  payment  of  the  interest  due  upon  the  note,  and 
that  according  to  the  terms  of  the  note  and  mortgage  the  whole 
amount  was  then  due,  and  that  on  the  first  day  of  October, 
1885,  there  was  due  the  bank  thereon  the  sum  of  $1,620. 
There  was  a  further  allegation  that  subsequent  to  the  execu- 
tion of  the  mortgage,  the  Lowerys  had  by  a  deed  of  general 
warranty  conveyed  the  land  to  Jeremiah  and  Catharine 
O'Keeffe,  and  they  were  made  defendants  in  the  action.  The 
O'Keefifes  filed  an  answer  setting  forth  several  defenses,  the 
first  of  which  was  a  general  denial.  The  Lowerys  answered, 
admitting  the  execution  and  delivery  of  the  note  and  mort- 
gage, for  which  they  received  the  full  amount  of  fifteen  hun- 
dred dollars;  and  the  bank  replied,  denying  all  the  allegations 
set  forth  in  the  answer  and  cross  petition  of  the  O'Eeeffee. 
At  the  May  term,  1889,  a  trial  was  had  by  the  court  without 
a  jury  upon  the  issues  so  formed,  and  the  bank  offered  in  evi- 
dence the  note  and  coupons,  also  the  mortgage,  which  were 
admitted  over  the  objection  of  the  O'Keeffes.  No  other  evi« 
dence  was  offered  by  either  party,  and  the  court  awarded 
judgment  against  the  makers  of  the  note,  and  decreed  the 
fiireclosure  of  the  real  estate  described  in  the  mortgage. 

The  O'Keeffes  now  contend  that  the  proof  offered  is  insuffi* 
dent  to  sustain  the  judgment  that  was  rendered.  They  claim 
that,  as  the  issues  were  formed,  proof  was  necessary  that  the 
bank  was  the  owner  and  holder  of  the  note.  The  note  was 
not  indorsed  by  the  payees,  and  there  was  no  written  transfer 
of  the  same  to  the  bank,  and,  as  its  ownership  of  the  note  had 
been  denied,  it  was  incumbent  upon  the  bank  to  prove  that  it 
was  the  owner  and  holder  of  the  same.  We  think  the  proof 
offered  was  soflScient.  The  note  and  mortgage  were  in  the 
possession  of  the  bank  and  were  produced  by  it  at  the  trial. 
A  negotiable  note  may  be  transfered  without  written  indorse- 
bmus  and  by  mere  delivery.    The  possession  of  the  note  and 
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its  production  at  the  trial  famished  prima  fads  evidenoe  of 
ownersbip  ia  the  bank,  as  between  the  contending  parties  in 
this  action.  If  the  controversy  had  been  between  the  payees 
and  a  stranger,  a  different  presumption  would  arise;  but  here 
neither  the  payees  nor  the  makers  are  questioning  the  owner- 
ship of  the  note  by  the  bank;  and,  as  against  the  plaintiffs  in 
error,  who  only  claim  an  interest  in  the  premises  mortgaged 
to  secure  the  payment  of  the  note,  the  bank,  holding  posses- 
sion, is  prima  fcLcis  the  owner. 

Some  of  the  considerations  presented  by  the  plaintiffs  in 
error  would  be  entitled  to  great  weight  if  the  payees  were  con- 
testing  the  ownership  of  the  unindorsed  paper  with  a  stranger 
in  possession;  but  when  the  bank  produced  and  read  the  note 
in  support  of  its  title,  it  furnished  presumptive  evidence  upon 
which  it  might  safely  rest;  and  nothing  being  shown  to  repel 
the  force  of  the  presumption,  it  was  entitled  to  recover:  Wil^ 
Kama  v.  NorUm^  3  Kan.  295;  Wa9hingi(m  v.  Hoharty  17  Kan. 
275;  Eggan  v.  BriggB,  23  Kan.  710;  SiaU  Sav.  Ass'n  v.  Barber^ 
85  Kan.  488;  Durein  v.  Moeaer^  36  Kan.  441;  King  v.  QoU- 
gekalk,  21  Iowa,  612;  Tuttle  v.  Becker,  47  Iowa,  486;  GiU  v. 
Johnson,  1  Met  (Ky.)  649;  Jackson  v.  Love,  82  N.  C.  405;  83 
Am.  Rep.  685;  Robertson  v.  Dunn,  87  N.  C.  191;  Oarner  v. 
Cook,  30  Ind.  331;  Gano  v.  McCarthy,  79  Ky.  409;  Pomeroy's 
Remedies,  sec.  140. 

The  judgment  of  the  district  court  will  be  affirmed. 


Kbqotiablb  Instbumekts  —  Transfbb  bt  Mbbb  Dbuvbrt.  — T1i«  obIj 
instruinanto  transferable  by  delivery  are  bills  and  notes  payable  to  bearer  or 
payable  to  order  and  indorsed  in  blank:  Sua  r.  Smith,  19  Tex.  171)  70  Am. 
Dec  327.  A  note  payable  to  a  party  named  or  bearer  passes  by  mere  da* 
livery  without  indorsement  by  the  party  named:  TiUman  t.  AWeit  5  Smedee 
k  M.  373;  43  Am.  Dec.  620,  and  note;  PuCncan  ▼.  Gryma^  1  MoMaU.  9;  88 
Am.  Dec  250;  but  in  Illinois  this  is  not  tme:  Roo$a  t.  CrM.  17  HL  450;  (iS 
Am.  Dec  679,  and  note.  Bat  a  transferee  of  a  promissory  note  by  deliTary 
without  indorsement,  while  he  acquires  title,  does  not  acquire  the  rights  it 
a  bona  fide  purchaser:  Moore  ▼.  Miller,  6  Or.  254;  25  Am.  Rep.  61  SL 

NbOOTIABLB  IkSTBUMBNTS  —  POSSBSSIOH  AS  EVIBBIIGB  OF  OWBBRBHIP. .. 

Tlie  possession  and  production  of  a  note  nnoancelad  and  naeztiBgiiished  by 
indorsements  of  payments  or  otherwise  is  prima/ade  eWdenoe  that  the  holder 
is  the  owner  and  that  the  note  is  unpaid:  Perot  r.  Cooper,  17  CoL  80;  31  Am. 
St.  Rep.  258,  and  note  with  oases  collected;  notes  to  Vastiner,  WiUUmg,  100 
Am.  Dec.  351,  and  Sou  v.  Smith,  70  Am.  Dec  330.  The  unexplained  poe* 
aeesion  of  a  note  indorsed  in  blank  is  presumptive  eridenoe  of  ovaenhipi 
Bame$  v.  Peet,  77  Mich.  391. 
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Goodwin  v.  Smith. 

r4»  KAKBAM,  851.] 

IVDIDUL  btALB  A»  DnmTiKO  Tbnamt's  Titlb  to  GBOwnro  Ceop.^A  tenant 
who  takes  » lease  after  suit  in  mortgage  foreoloenre  has  been  oommenoed 
against  his  landlord,  and  who  sows  a  crop  of  wheat  after  the  judgment 
in  foreclosure,  is  not  entitled  to  any  share  of  tnoh  crop,  if  before  it  ripens 
or  is  ready  to  harvest  there  has  been  a  judicial  sale  of  the  land  and  a 
•herifiTa  deed  to  the  purchaser.  la  saoh  ease  the  purchaser  is  entitled 
to  the  whole  of  the  crop. 

JameB  Lawrence  and  W.  W.  Sehmnn^  for  the  plaintiffs  in 
•nor. 

Charle$  Willrie^  and  Reed  and  Nebeker^  for  the  defendants 
In  error. 

SncpsoN,  C.  This  action  was  commenced  to  restrain  Milton 
Smith,  the  defendant  in  error,  from  trespassing  upon  a  quar- 
ter section  of  land  in  Sumner  County,  and  from  cutting,  car- 
rying away,  or  disposing  of  a  wheat  crop  of  ninety  acres 
growing  on  said  land.  Smith  had  rented  the  land  for  a  year 
from  the  owner,  in  March,  1890.  Ho  had  planted  corn  and 
oats  in  the  spring,  and,  in  accordance  with  the  terms  of  his 
lease,  had  planted  ninety  acres  in* wheat  in  the  fall  of  1890. 
At  the  time  he  rented  the  land  a  suit  was  pending  to  foreclose 
a  mortgage  on  the  land  given  by  the  grantor  of  the  lessor. 
Jndgment  was  rendered  in  this  action  on  the  seventh  day 
of  May,  1890.  The  land  was  sold  at  judicial  sale  on 
the  twenty*ninth  day  of  December,  1890  (after  said  wheat 
was  up  and  growing),  and  the  sale  was  confirmed  and  the 
sheriff  ordered  to  make  a  deed  on  the  second  day  of  January, 
1891.  The  sheriff  executed  a  deed  to  said  land  to  the  Alii- 
anoe  Trust  Company  on  the  fifth  day  of  January,  1891. 
Smith  was  ejected  from  said  land  by  the  sheriff,  under  a 
writ  of  possession,  on  the  second  day  of  February,  1891.  On 
the  twentieth  day  of  June,  1891,  the  wheat  being  ripe  and 
ready  for  harvest.  Smith,  with  horses  and  reapers  and  help, 
entered  upon  said  land  with  the  intent  of  harvesting  and 
saving  said  wheat  crop,  and  of  keeping  two  thirds  of  said 
crop,  and  of  delivering  one  third  of  said  wheat  crop  to  the 
Alliance  Trust  Company  or  its  agents,  and  would  have  cut 
and  shocked  said  wheat  in  four  days'  time,  if  he  had  not  been 
prevented  by  the  temporary  injunction  issued  in  this  action. 
By  the  terms  of  his  lease,  Smith  was  entitled  to  two  thirds  of 
the  wheat  And  the  landlord  to  one  third.    Subsequently,  on 
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the  final  trial  of  the  case,  the  district  court  of  Samner  County 
disBoWed  the  pending  injunction,  and  rendered  judgment  in 
favor  of  Smith  for  costs.  The  Alliance  Trust  Company 
brings  the  case  here,  and  asks  us  to  reverse  the  ruling  below 
because  they  claim  that  all  the  rights  of  Smith  were  divested 
by  the  sale  and  deed  under  the  foreclosure  proceedings.  The 
question  to  be  decided,  therefore,  is,  whether  a  tenant  is  en* 
titled  to  his  share  of  the  crop  who  takes  a  lease  after  a  suit 
in  foreclosure  against  his  landlord  has  been  commenced,  and 
sows  a  crop  of  wheat  after  judgment  in  the  foreclosure  pro- 
ceedings, and  there  is  a  judicial  sale  of  the  land,  and  a 
sherifTs  deed  to  the  purchaser  before  the  crop  ripens  and  ia 
ready  to  harvest.  Following  the  case  of  Beekman  v.  Siku^ 
86  Kan.  120,  and  authorities  cited  therein,  we  are  com* 
polled  to  answer  this  question  in  the  negative.  The  question 
is  not  new,  and  has  been  troublesome  with  the  courts,  and  a 
variety  of  contradictory  statements  can  be  found  in  the  books, 
but  the  best-considered  modern  cases  all  favor  the  view  of 
the  plaintiffs  in  error.    It  is  said  in  that  case:  — 

*'  The  lien  of  the  mortgage  and  the  judgment,  however,  at» 
tached  to  the  growing  crops  until  they  were  severed,  aa  well 
as  to  the  land.  The  moitgagor  planted  the  crop  knowing 
that  it  was  subject  to  the  mortgage,  and  liable  to  be  divested 
by  the  foreclosure  and  sale  of  the  premises.  Any  one  who 
purchased  such  crops  from  him  took  them  subject  to  the  same 
contingency,  as  the  recorded  mortgage  and  decree  of  forclos- 
ure  were  notice  to  him  of  the  existence  of  the  lien.  If  the 
land  is  not  sold  until  the  crops  ripen  and  are  removed,  the 
vendee  of  the  mortgagor  would  ordinarily  get  a  good  title; 
but  if  the  land  was  sold  and  conveyed  while  the  crops  are 
still  growing,  and  there  was  no  reservation  or  waiver  of  the 
right  to  the  crop  at  such  sale,  the  title  to  the  same  would  pass 
with  the  land  ":  citing  Smith  v.  Hague^  25  Ean.  246;  Chapman 
V.  Veachy  82  Kan.  167;  Oaranflo  v.  CooUy,  33  Kan.  187;  Jonea 
on  Mortgages,  sees.  676,  780, 1658;  1  Washburn  on  Real  Prop- 
erty, 3d  ed.,  124;  Jones  v.  3%oma8,  8  Blackf.  428;  Downard  v. 
Oroff,  40  Iowa,  597;  Shepard  v.  Philbrick,  2  Denio,  174;  Lane  v. 
King,  8  Wend.  584;  24  Am.  Dec.  106;  Oilleii  v.  Balam,  6 
Barb.  370;  Scriven  v.  Mooie,  36  Mich.  64;  HowM  v.  Sehench, 
24  N.J.  L.  89;  PitU  v.  Hendrix,  6  Ga.  462;  Rankin  v.  Kinsey^ 
7  lU.  App.  215;  Sherman  v.  WilUtt,  42  N.  Y.  146;  1  Schouler 
an  Personal  Property,  188. 

While  that  case  was  between  the  purchaser  from  a  morf* 
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gagor,  who  claimed  a  crop  of  growing  and  immatare  corn,  and 
the  purchaser  of  the  land  at  a  forecloeure  sale,  we  think  the 
same  role  applies  to  a  tenant  who  leases  the  land  after  a  suit 
for  foreoloaore  has  been  commenced  and  sows  the  wheat  long 
after  judgment  has  been  rendered.  We  regard  the  case  of 
Downard  v.  Oroff,  40  Iowa,  697,  as  being  directly  in  point,  it 
being  a  controversy  as  to  the  rights  of  a  tenant  who  had 
leased  mortgaged  land.  The  mortgage  was  executed  on  the 
S2d  of  October,  1867,  and  duly  recorded  on  October  22,  1869. 
November  1,  1870,  the  mortgagor  leased  said  premises,  by 
parolf  for  one  year,  and  the  lessee  went  into  possession.  Suit 
to  foreclose  the  mortgage  was  commenced  January  4,  1871. 
A  judgment  of  foreclosure  was  rendered  April  29, 1871,  and 
eheriflf's  deed  executed  to  the  purchaser  on  May  8, 1871.  On 
this  state  of  facts  the  court  say:  — 

**  By  the  lease  from  Dorstal,  the  mortgagor,  to  Leroy,  the 
latter  acquired  no  greater  rights  in  the  premises  than  the 
mortgagor  had.    The  tenant  stands  exactly  in  the  situation 
of  the  mortgagor.    As  between  the  mortgagor  and  mortgagee, 
the  latter,  by  the  foreclosure  and  sale,  became  entitled  to  the 
possession  of  the  premises  and  to  all  the  crops  then  growing 
thereon.    This  right  of  the  purchaser  was  not  and  could  not 
be  defeated  by  reason  of  the  lease,  or  by  the  fact  that  the  pos- 
session was  in,  or  that  the  crops  were  grown  by,  the  lessee. 
The  right  to  the  possession  and  the  right  to  the  growing  crops* 
passed  to  the  purchaser.    If  the  tenant  had  been  made  a 
party  to  the  foreclosure  suit,  the  possession  and  the  crops 
could  have  been  delivered  to  him  by  process  under  that  judg- 
ment; but  since  he  was  not  made  a  party  thereto,  he  cannot 
obtain  that  remedy  except  by  some  other  action.    The  pur* 
chaser's  rights,  however,  are  just  the  same  as  they  would  have 
been  if  the  tenant  had  been  made  a  party.    It  follows,  there 
fore,  that  Groff,  by  his  purchase  and  sheriff's  deed,  became 
the  absolute  owner  of  the  premises,  including  the  crops  grow- 
ing thereon;  and  by  his  conveyance  he  invested  the  plaintiff 
herein  with  that  ownership,  and  she  might  by  proper  action 
have  enforced  her  rights  as  such  owner  against  the  tenant 
Her  failure  to  do  so  cannot  give  her  any  cause  of  action 
against  the  defendant,  her  grantor.    There  was,  therefore, 
only  a  technical  breach  of  warranty,  entitling  plaintiff  to 
nominal  damages. 

*'  This  is  clearly  the  doctrine  of  all  the  cases,  both  ancient 
and  modern,  unless  it  may  be  the  case  of  CasriUy  v.  Rhodes. 


n 
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12  OhiOf  88,  and  that  case  seems  to  be  based  upon  a  constrao- 
tion  of  the  appraisement  law  of  that  state;  and  the  whole 
matter  is  well  summed  up  in  Jones  v.  I^oiruUv  8  Blackf.  428, 
as  follows:  'A  mortgagor  is  not  entitled  to  emblements  as 
tenants  at  will  are:  4  Kent's  Commentaries,  456.  A  mortgaf 
gee  may  evict  the  mortgagor  without  notice,  and  retain  the 
emblements;  and  if  a  lease  be  granted  subsequently  to  the 
mortgage  without  his  concurrence,  he  may  evict  the  lessee 
without  notice,  and  retain  the  emblements':  Coote  on  Mort- 
gages, 351;  2  Swift's  Digest,  156;  2  Cruise's  Digest,  108.  The 
reason  of  this  was  said  by  the  older  writers  to  be,  that  the 
lessee  was  evicted  by  a  title  paramount,  and  the  lease  of  the 
mortgagor  amounted  to  a  disseisin  of  the  mortgagee,  which 
rendered  the  lessee  upon  entry  a  wrongdoer;  but  a  sufficient 
and  better  reason  appears  to  be  that  every  person  who  takes 
under  a  mortgagor  takes  subject  to  all  the  rights  of  the  mort- 
gagee, unimpaired  and  unaffected:  4  Kent's  Commentaries, 
157;  McKircher  v.  Hawley,  16  Johns.  289;  Jackson  v.  Hopkins^ 
18  Johns.  487;  Dickenson  v.  Jackson,  6  Cow.  147.  When^ 
therefore,  a  mortgagee  obtains  the  absolute  estate  in  fee  of 
the  mortgaged  premises,  by  becoming  the  purchaser  under  a 
foreclosure  and  sale,  he  is  entitled  to  the  emblements,  and 
may  maintain  trespass  against  the  mortgagor  or  his  lessee  for 
taking  and  carrying  away  the  crops  growing  at  the  time  of 
%he  sale:  Lane  v.  King,  8  Wend.  584;  24  Am.  Dec.  105;  the 
title  and  interest  of  the  mortgagor  or  his  lessee  being  subject 
to,  and  liable  to  be  divested  by,  a  foreclosure  and  sale  of  the 
mortgaged  premises:  Shepard  v.  PhUbrick^  2  Denio,  174.  See 
also  the  cases  cited  in  a  note  to  the  last  case,  and  also  the 
numerous  authorities  cited  and  stated  in  Hill  on  Mortgages, 
8d  ed.,  vol.  1,  c.  9,  note  c.'' 

We  are  compelled  by  the  force  of  this  decision,  as  well  as 
the  language  of  this  court  in  Beekman  v.  Sikes^  85  Kan.  120, 
to  recommend  that  the  judgment  be  reversed. 

By  the  Court:  It  is  so  ordered. 


MosTQAai  FoKiOLOSuBS  AS  DiVBSTiivo  Tekaw^s  Tttls  to  Ukowiito 
Crops.  — The  leisee  of  the  mortgagor  is  not  entitled  to  crope  growing  on  tho 
premisety  aa  against  the  mortgagee,  under  a  lease  sabseqnent  to  the  mort- 
gage: Lane  ▼.  King,  8  Wend.  684,  24  Am  Deo.  105,  and  note.  As  between 
a  purchaser  of  land  on  a  foreclosure  sale  and  the  mortgagor's  tenant, 
crops  planted  by  the  latter  and  mature  when  the  sheriff's  deed  is  executed, 
do  not  pass  by  the  sale:  //erhl  v.  D^Uman,  56  Iowa.  ()79,  41  Am.  Rep.  131, 
and  note  wherein  this  duWject  is  discusseil.     As  between  the  mortgagee  of 
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luid  iriio  porohaaec  at  the  foreclosure  salo^  and  the  exeoation  oreditore  ol 
tiia  mortgagor  in  possoesion,  the  former  is  entitled  to  the  growiog  eropst 
Omtt  ▼.  PmMeton^  1  Leigh.  297,  19  Am.  Dea  760,  and  extended  note  dts* 
Masing  tbd  qneation  as  to  whom  growing  crops  belong  under  an  exeontion 
■de  of  ths  land;  note  to  BarrtU  ▼•  Chotn,  12  Am.  8t  Rep.  366  on  the  sama 
poiak  Where  nanery  trees  are  grown  upon  mortgaged  land,  a  sale  and 
eonveyanoe  made  under  the  foreclosure  of  the  mortgage  will  pass  to  the  pur- 
shaser  the  title  to  such  trees  as  against  a  person  claiming  under  an  executioi^ 
Mle  against  tha  mortgagor  under  a  levy  aubsequent  to  the  lien  of  the  mort» 
l^e:  BatttrmoM  ▼•  Atin-igbi,  122  N.  Y.  484;  19  Am.  St.  Bep^  6ia 


Bowling  v.  Garbbtt. 

(48  Kahbas,  801] 
IfiBOSR  ow  MaoHAHio'g  Liw  in  Lmal  Titlb  bt  Contbtancb—  JuDOvmn 
Jamm  —  Salb  OH  Execution  — Iir JUNCTION.  — When  the  holder  of  a 
mechanic's  lien  acquires  the  legal  title  by  a  couveyance  of  the  property 
such  lien  will  not  be  so  merged  in  the  legal  title,  that  a  judgment  in 
thTor  of  a  third  person  against  the  original  owner,  rendered  subsequeiii 
to  tha  oouveyance,  but  at  a  term  of  court  commenced  prior  thereto,  will 
create  a  lien  prior  or  superior  to  the  mecliaiiio  s  lien,  or  will  authorize  a 
sale  of  all  the  property  ou  execation  issued  uuder  such  judgment;  and 
In  such  case  when  part  of  the  consideration  for  such  conveyance  is  that 
tha  holder  of  the  mechanic's  lien  shall  satisfy  certain  mortgages  against 
tha  property,  a  part  of  which  he  has  paid,  the  property  cannot  be  sold 
under  snch  execution  free  of  such  mortgages,  and  the  holder  of  the  me- 
chanic's lien  is  entitled  to  an  injunction  against  the  judgment  creditor 
to  protect  his  interests  as  against  snch  sale;  but  the  judgment  creditor 
Is  entitled  to  have  the  property  sold  under  execution  to  satisfy  his  judg- 
ment, provided  it  is  sold  subject  to  the  rights  of  the  holder  of  the  lega^ 
title  founded  upon  his  mechanic's  and  mortgage  liens. 

_  • 

HuichingB  and  Keplingerj  for  the  plaintiffs  in  error. 
MeChrew  and  WatBon^  for  the  defendants  in  error* 

Valbntine^  J.  This  was  an  action  brought  in  the  district 
eourt  of  Wyandotte  County  on  May  11,  1889,  by  Robert  Gar- 
rett and  D.  J.  Griest  against  Thomas  B.  Bowling,  sheriff,  and 
the  Badger  Lumber  Company,  to  perpetually  enjoin  the  de- 
fendants from  selling  certain  real  estate  upon  execution. 
The  defendants  demurred  to  the  plaintiffs'  petition,  upon  the- 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
oause  of  action,  which  demurrer  was  overruled,  and  the  de- 
fendants electing  to  stand  upon  their  demurrer,  judgment  wa» 
rendered  in  favor  of  the  plaintiffs  and  against  the  defendants, 
in  accordance  with  the  prayer  of  the  plaintiffs'  petition;  and 
the  defendants,  as  plaintiffs  in  error,  bring  the  case  to  thi» 
eourt  for  review. 
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It  appears  that  on  June  6,  1888,  the  June  term  of  the  dis- 
trict court  of  Wyandotte  County  commenced.     On  that  day, 
«nd  prior  thereto^  Fred.  M.  Cox  was  the  owner  of  the  real  es- 
tate now  in  controversy,  which  real  estate  was,  however,  sub- 
ject to  a  mechanic's  lien  held  hy  the  plaintiffs  amounting  to 
•12,380,  and  subject   to  three  mortgage    liens  aggregating 
•14,346.52.     At  that  time,  and  prior  thereto,  the  plaintiffs 
were  partners,  doing  business  under  the  firm  name  of  the 
Wyandotte  Lumber  Company;  and  the  defendant,  the  Bad- 
ger Lumber  Company,  was  and  is  a  Missouri  corporation.    On 
that  day,  and  prior  thereto,  the  plaintiffs  had  an  action  pend- 
ing  in  the  district  court  of  Wyandotte  County  against  Cox  to 
foreclose  the  aforesaid  mechanic's  lien;  and  the  Badger  Lum* 
ber  Company  also  had  an  action  pending  in  said  court  against 
Oox  for  about  $2,344.     But  there  is  no  pretense  that  the  Bad- 
ger Lumber  Company  had  any  lien  upon  the  property  at  that 
time.     On  June  7,  1888,  the  plaintiffs  and  Cox  settled  their 
affairs,  and  as  a  result  of  such  settlement.  Cox,  in  considera- 
tion of  the  aforesaid  mechanic's  lien  and  of  the  aforesaid 
mortgages  which  the  plaintiffs  agreed  to  pay,  conveyed  to 
them  the  property  in  controversy,  which,  as  before  stated,  was 
subject  to  said  mechanic's  lien  and  to  the  aforesaid  mortgages. 
The  deed  of  conveyance  from  Cox  to  the  plaintiffs  was  re- 
-corded  on  the  same  day,  and  on  the  same  day  the  plaintiffs 
dismissed  their  action  against  Cox  to  foreclose  their  mechan- 
ic's lien  and  discharged  the  lien.    Immediately  afterward,  the 
plaintiffs  took  the  possession  of  the  property,  and  have  had 
the  possession  ever  since.*  Afterward  the  plaintiffs  paid  on 
said  mortgages  the  amount  of  $2,127.50.     Afterward,  and  on 
September  8,  1888,  the  defendant,  the  Badger  Lumber  Com- 
pany, obtained  a  judgment  in  the  district  court  in  its  aforesaid 
action  against  Cox  for  the  sum  of  $2,344;  and  this  judgment, 
-tinder  the  provisions  of  section  419  of  the  Civil  Code,  would 
relate  back  to  June  5,  1888,  when  that  term  of  the  court  com- 
menced, and  be  a  lien  upon  all  the  real  estate  owned  by  Cox 
-at  that  time  and  in  the  meantime,  and  subject  to  execution. 
On  April  5,  1889,  an  execution  was  issued  upon  the  judgment 
in  favor  of  the  Badger  Lumber  Company  and  against  Cox, 
rand  was  placed  in  the  hands  of  the  defendant,  Thomas  B. 
Bowling,  who  was  then  the  sheriff  of  Wyandotte  County;  and 
rafterward,  under  the  authority  of  such  execution,  he  levied 
tipon  the  property  now  in  controversy,  and  advertised  the  same 
to  be  sold  on  May  20, 1889;  but  prior  to  May  20, 1889,  and  oa 
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May  11, 1889,  the  plaintiffs,  Garrett  and  Griest,  commenoed 
this  present  action  against  Bowling  and  the  Badger  Lumber 
Company  to  perpetually  enjoin  and  restrain  them  from  mak- 
ing such  sale;  and  the  only  question  now  to  be  determined  is 
whether  such  an  action  can  be  maintained  or  not 

Before  proceeding  further,  we  might  state  that  the  plaintiffs' 
petition  does  not  state  that  the  action  of  the  Badger  Lumber 
Company  against  Cox  was  pending  in  the  district  court  of 
Wyandotte  County  on  June  5,  1888,  nor  does  it  state  that  the 
Juno  term  of  such  court  continued  until  September  8,  1888, 
when  the  Badger  Lumber  Company's  judgment  against  Cox 
was  rendered;  and  if  such  action  was  not  pending  on  June  5, 
1888,  or  if  the  said  judgment  was  not  rendered  at  the  June 
term  of  said  court,  then  the  Badger  Lumber  Company's  judg- 
ment  could  not  be  a  lien  upon  any  of  Cox'd  real  estate  which 
he  conveyed  on  June  7,  1888:  Civil  Code,  sec.  419.  The  dis- 
trict court  may  have  been  holding  a  special  term  and  not  the 
June  term  of  said  court  on  September  8,  1888;  but  as  the 
parties  seem  by  their  briefs  to  agree  that  the  Badger  Lumber 
Company's  action  against  Cox  was  pending  on  June  5,  1888, 
and  that  its  judgment  was  rendered  at  the  June  term  of  such 
court,  on  September  8, 1888,  we  have  stated  these  matters  as 
facta.  Neither  does  the  plaintiffs'  petition  state  in  express 
terms  that  the  Badger  Lumber  Company's  execution  was 
levied  upon  the  property  in  controversy,  or  that  the  same  was 
appraised  and  advertised  for  sale  without  reference  to  the  me- 
chanic's lien  and  the  mortgage  liens;  but  we  think  it  does  so 
state  by  fair  implication  and  inference,  and  in  all  probability 
such  were  the  facts,  and  the  petition  was  evidently  so  con- 
strued by  the  court  below  and  the  parties,  and  we  shall  so 
construe  it  If  the  land  had  been  levied  upon  and  then  ap- 
praised and  advertised  for  sale  subject  to  the  aforesaid  me- 
chanic's lien  and  mortgage  liens,  the  plaintiffs,  we  think, 
would  not  have  had  or  now  have  anv  cause  of  action:  Civil 
Code,  sec.  448,  as  amended  In  1887;  for  under  the  facts  of  the 
case  and  the  aforesaid  statutes,  the  Badger  Lumber  Company's 
judgment  was  a  lien  upon  the  entire  property,  subject,  how- 
ever, to  the  aforesaid  mechanic's  lien  and  mortgage  liens. 

We  would  also  state,  before  proceeding  further,  that  the 
plaintiffs'  mechanic's-lien  statement  was  filed  on  December 
29, 1887,  and  if  the  lien  had  not  been  discharged  except  by 
lapse  of  time,  it  would  have  continued  to  be  a  valid  and  sub- 
sisting Uen  for  at  least  one  year  after  the  statement  was  filed. 
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and  might  have  continued  to  be  a  valid  and  subsisting  lien 
for  any  greater  period  of  time,  providing  a  promissory  note, 
not  to  become  due  for  such  greater  period  of  time^  had  been 
given  for  the  amount:  Mechanic's  Lien  Law  of  1872,  sec.  4; 
Mechanic's  Lien  Law  of  1889,  sec.  5.  The  Badger  Lumber 
Company's  judgment  was  rendered  before  the  expiration  of 
the  year,  and  the  June  term  of  the  district  court  in  1888  must 
also  have  expired  before  the  expiration  of  the  year,  for  the 
September  term  of  such  court  must  necessarily  have  com* 
menced,  under  the  law,  on  the  third  Monday  in  September  of 
that  year:  Laws  of  1887,  c.  147,  sec.  12. 

Also,  before  proceeding  further,  we  would  state  ^  that  the 
judgment  lien  cannot  attach  to  a  mere  naked  legal  estate 
when  the  entire  equitable  estate  is  vested  in  some  third  per- 
son; and  in  no  case  will  the  judgment  lien  attach  to  any 
interest  greater  than  the  judgment  debtor  himself  possesses  in 
the  land":  Harrison  v.  Andrews^  18  Kan.  535,  641,  542,  and 
cases  there  cited.  ^'The  judgment  lien  attaches  merely  to 
the  interest  of  the  judgment  debtor  in  the  land,  and  to  nothing 
more:  Civil  Code,  sec.  419.  Every  equity  belonging  to  other 
persons  will  be  protected  by  the  courts.  A  judgment  creditor 
is  never  considered  as  a  bona  fide  purchaser,  or  even  a  pur- 
chaser at  all ":  Harrison  v.  Andrews,  18  Ean.  535,  541,  542, 
and  cases  there  cited.    See  also  Holden  v.  Oarrett^  23  Ean.  98. 

We  would  also  state  that  the  Badger  Lumber  Company  was 
not  a  party  to  the  action  brought  by  the  plaintiffs  against  Cox 
to  foreclose  their  mechanic's  lien,  and  it  had  no  right  to  be  a 
party  to  such  action;  for  it  did  not  have,  nor  even  claim  to 
have,  any  lien  upon  the  property  in  controversy  until  more 
than  three  months  had  elapsed  after  the  plaintiffs'  action  had 
been  dismissed,  and  until  September  8,  1888.  At  the  time 
when  the  plaintiffs'  foreclosure  action  was  dismissed,  they 
could  not  have  foreclosed  their  mechanic's  lien  as  against  the 
Badger  Lumber  Company,  nor  even  have  made  such  company 
a  party  to  the  foreclosure  action.  Hence  if  the  plaintifiV 
foreclosure  action  had  been  prosecuted  to  final  judgment,  and 
the  judgment  obtained  before  September  8,  1888,  and  the 
property  sold  thereunder  to  satisfy  the  mechanic's  lien,  the 
purchaser  would  undoubtedly  have  obtained  a  good  and  valid 
title,  free  and  clear  from  all  claim  of  the  Badger  Lumber 
Company.  Then  why  might  not  the  plaintiffs,  instead  of 
prosecuting  their  action  to  final  judgment  at  great  cost  and 
expense,  settle  their  affairs  with  the  defendant  Cox,  and  take 
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the  property  in  payment  of  their  meohanic's  lien,  free  and 
«lear  from  the  claim  of  the  Badger  Lumber  Company?  Such 
would  seem  to  be  equity.  Or  does  the  law  favor  litigation? 
Would  the  law  be  so  inequitable  as  to  require  the  holder  of  a 
lien  of  any  kind  upon  real  estate  to  prosecute  his  claim  in  the 
courts  to  final  judgment  at  great  inconvenience  and  cost,  when 
he  could  compromise  and  settle  his  claim  with  his  debtor  to 
the  satisfaction  of  both  parties,  and  without  inconvenience  or 
oosts?  And  would  the  law  require  this  or  require  him  to  lose 
everything? 

The  only  distinction  between  the  two  cases  is  this:  If  the 
plaintiffs'  action  had  been  prosecuted  to  final  judgment,  only 
•o  much  of  the  property  would  have  been  sold  as  would  sat- 
isfy the  liens  upon  it,  and  any  surplus  arising  from  the  sale 
after  satisfying  the  liens  would  have  gone  to  Cox  or  to  any 
of  his  creditors  who  might  be  entitled  to  it,  while  the  com- 
promise and  settlement  between  the  plaintiffs  and  Cox,  and 
the  conveyance  by  Cox  to  the  plaintiffs,  left  the  property  sub- 
ject to  any  judgment  lien  which  might  be  procured  against  it 
at  a  terra  of  the  court  then  being  held,  and  in  an  action  pend- 
ing at  the  commencement  of  the  term.  But  the  Badger 
Lumber  Company's  judgment  lien  attached  only  to  the 
rights  and  interest  of  Cox  in  and  to  the  property,  and  to 
nothing  more.  It  left  the  property  subject  to  all  the  prior 
liens,  the  mechanic's  lien  and  the  mortgage  liens,  and  they 
have  certainly  not  been  extinguished  for  the  benefit  of  the 
Badger  Lumber  Copipany.  Certainly,  by  their  extinguish- 
ment, so  far  as  they  have  been  extinguished,  neither  Cox  nor 
the  Badger  Lumber  Company  has  procured  any  enlargement 
of  his  or  its  rights  or  interests  in  or  to  the  property  in  contro- 
versy; but  these  liens  have  not  been  extinguished  so  far  as 
the  rights  of  the  plaintiffs  are  concerned.  Cox  parted  with 
all  his  rights  and  interests  in  and  to  the  property  before  they 
were  extinguished,  and  the  Badger  Lumber  Company's  lien  is 
upon  no  greater  interest  than  Cox  possessed.  The  Badger 
Lumber  Company,  hoTtever,  makes  a  claim  upon  the  follow- 
ing statement,  found  in  the  plaintiffs'  petition,  to  wit:  "All 
of  the  real  estate  in  said  lien  described,  including  that  con- 
veyed to  plaintiffs,  was  released  and  discharged  from  the 
operation  thereof."  This,  of  course,  did  not  mean  that  the 
lien  was  discharged  as  to  any  one  except  as  between  the  plain- 
tiffs and  Cox«  Certainly,  the  plaintiffs  did  not  intend  to  re» 
lease  the  Hen  for  the  benefit  of  the  Badger  Lumber  Company, 
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but  only  for  the  benefit  of  Cox,  and  they  procured  a  convey* 
anoe  of  the  land  from  Cox  to  themselves  in  return.  Their 
agreement  to  release  the  lien,  amounting  to  $2,380,  and  their 
agreement  to  pay  the  mortgage  debts,  amounting  to  $4,346.52» 
and  their  actual  payment  of  $2,127.50  thereof,  were  not  in* 
tended  for  the  benefit  of  or  as  gifts  to  the  Badger  Lumber 
Company,  but  were  intended  only  for.  the  benefit  of  Cox;  and 
when  they  accepted  the  conveyance  from  Cox,  which  was 
a  general  warranty  deed  for  the  real  estate  in  controversy, 
they  did  not  intend  that  this  conveyance  should  inure  to  the 
benefit  of  the  Badger  Lumber  Company,  so  that  such  oom<* 
pany  might  obtain  a  judgment  lien  upon  all  the  property 
conveyed,  free  and  clear  from  the  prior  encumbrances  of  the 
mechanic's  lien  and  the  mortgage  liens,  but  they  evidently 
intended  only  to  protect  and  preserve  their  own  interests. 
The  whole  tenor  and  effect  of  the  petition  shows  that  the 
plaintiffs  did  not  intend  to  allege  that  their  mechanic's  lien 
was  released  and  discharged  as  between  themselves  and  the 
Badger  Lumber  Company,  but  only  as  between  themselves 
and  Cox;  and  that  they  intended  that  all  their  rights  and  in- 
terest under  the  mechanic's  lien,  and  their  settlement  and 
compromise  with  Cox,  their  agreement  to  pay  the  mortgage 
debts,  and  the  conveyance  by  Cox  of  the  real  estate  in  con- 
troversy to  themselves,  should  preserve  to  them  and  to  Cox 
all  the  rights  and  interests  which  such  mechanic's  lien,  set- 
tlement, compromise,  agreement  to  pay  the  mortgage  debts, 
and  conveyance  would  give  or  preserve  to  them.  When  they 
agreed  to  pay  the  mortgage  debts,  they  became,  according  to 
all  the  authorities,  as  between  themselves  and  Cox,  the  prin- 
cipal debtors  as  to  such  mortgage  debt,  and  Cox,  who  up  to 
that  time  was  the  principal  debtor,  then  became  only  a  surety: 
Union  Stove  etc*  Works  v.  Camoell^  48  Ean.  689. 

The  Badger  Lumber  Company's  judgment  was  not  rendered 
against  Cox  until  more  than  three  months  after  Cox  had  oon« 
veyed  by  a  general  warranty  deed  to  the  plaintiffs  all  his  pos- 
sible interests  in  the  property  in  controversy;  yet,  under  the 
statutes,  (Civil  Code,  sec.  419,)  and  by  relation,  the  company 
by  such  judgment  obtained  a  lien  upon  and  a  right  to  have 
sold  upon  execution  whatever  interest  Cox  may  have  had  in 
such  real  estate  at  the  time  when  he  conveyed  the  same  to  the 
plaintiffs,  but  the  company  did  not  obtain  a  right  to  have  any 
greater  interest  levied  upon  or  appraised  or  advertised  for  sale 
or  sold.    The  statute  upon  this  subject  reads  as  follows:  — 
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**  If  any  of  the  lands  and  tenements  of  the  debtor  which 
may  be  liable  shall  be  encumbered  by  mortgage  or  any  other 
lien  or  liens,  such  lands  and  tenements  may  be  levied  upon 
and  appraised  and  sold  subject  to  such  lien  or  liens,  which 
•hall  be  stated  in  the  appraisement":  Civil  Code, sea  448, as 
•mended  in  1887. 

The  sheriff,  however,  in  this  present  case,  at  the  instance  of 
the  Badger  Lumber  Company,  has  levied  upon,  has  had  ap- 
praised, has  advertised  for  sale,  and  will  sell  if  not  prevented, 
•  greater  interest  in  the  property  than  Cox  had  when  he  con- 
veyed the  property  to  the  plaintiffs.  Have  the  plaintiffs  no 
remedy,  or  will  injunction  lie?  As  to  subrogation,  see  the 
cases  of  Crippen  v.  Chappel^  86  Kan.  495,  499;  67  Am.  Rep. 
187;  YapU  v.  Stephens,  86  Kan.  680.  In  the  first  of  the  above 
eases  it  is  said:  **Qenerally  where  it  is  equitable  that  a  per- 
son furnishing  money  to  pay  a  debt  should  be  substituted  for 
the  creditor  or  in  place  of  the  creditor,  such  person  will  be  so 
sobstituted."  See,  also,  with  regard  to  mechanics'  liens  and 
preventing  a  merger,  the  case  of  Delaware  etc.  Construction  Co. 
T.  Davenport  etc.  IPy  Co.^  46  Iowa,  406.  In  that  case  it  is  de- 
eided  as  follows:  ^  When  the  holder  of  a  lien  acquires  the 
legal  title  to  the  property  upon  which  it  rests  with  the  inten- 
tion that  the  lien  should  not  be  merged  therein,  the  intention 
of  the  Uen  holder  will  prevail,  as  against  junior  enctim* 
branoers."     (Syllabue.) 

In  the  case  of  Biehardson  t.  HoelenhvU,  86  HL  124,  it  is  de- 
eided  as  follows:  ^  A  court  of  equity  will  keep  an  encum- 
brance alive  or  consider  it  extinguished,  as  will  best  serve  the 
parposes  of  justice  and  the  actual  and  just  intention  of  the 
parties.  The  intention  is  the  controlling  consideration,  and 
to  arrive  at  this  the  court  will  look  into  all  the  circumstances 
of  the  case. 

^'If  a  mortgage  is  the  eldest  lien,  and  is  for  an  amount 
equal  to  or  exceeding  the  value  of  the  mortgaged  premises, 
and  the  mortgagee,  to  avoid  the  expense  of  foreclosure,  takes 
a  oonveyanoe  from  the  mortgagor,  a  court  of  equity  will  not 
permit  the  mortgaged  premises  to  be  swept  away  from  him 
by  a  janior  judgment  creditor,  without  payment  of  the  mort* 
gage,  nnder  the  pretense  that  its  lien  has  been  lost  by  merger, 
but  will  enjoin  the  sale  at  law,  or  restrict  the  judgment  cred- 
itor's lien  to  the  equity  of  redemption."    (SyUabtu.) 

Id  the  case  of  Brooke  t.  Biee,  66  Cal.  428,  it  is  decided  as 
iMowBt  ^A  oonveyanoe  of  mortgaged  premises  by  a  mortp 
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Cagor  to  a  mortgagee,  made  in  Batisfaction  of  the  mortgage^ 
and  for  the  purpose  of  avoiding  the  expense  of  a  forecloeuiei 
held,  where  there  was  an  intervening  mortgage,  not  to  operate 
a  merger."     {Syllabua). 

In  the  case  of  Hardon  v.  Doherty^  109  Ind.  87,  it  is  decided 
as  follows:  *'  Even  when  the  fee  in  the  mortgaged  property 
has  been  vested  in  the  mortgagee  hj  a  conversance  from  the 
mortgagor,  and  the  mortf^age  has  been  released,  it  will  still 
be  upheld,  whenever  it  is  for  the  interest  of  the  mortgagee,  hj 
reason  of  some  intervening  title  or  other  cause,  that  it  should 
not  be  regarded  as  merged."     {SyUdbus,) 

See  also  the  following  cases:  Brui$  v.  Nelson^  85  Iowa,  157; 
Lawman  v.  Lowman^  118  111.  582;   WaUon  t.  Oardner^  119  UL 
812;  Rumpp  v.  Oerkens^  69  Cal.  496;  Besaer  v.  Hawthorne^  8 
Or.  130;  Young  v.  HUl,  81  N.  J.  Eq.  429;  Van  Duyne  v.  Shann, 
41  N.  J.  Eq.  811;  Stantons  t.  Tkompaony  49  N.  H.  272.     It  is 
our  opinion  that  whenever  the  holder  of  a  mechanic's  lien  ac- 
-quires  the  title  to  the  property  upon  which  the  mechanic's 
lien  exists  by  a  conveyance  thereof  from  the  owner,  and  not 
by  a  foreclosure  in  the  courts,  though  that  would  be  equally 
good,  the  mechanic's  lien  will  not  be  so  merged  in  the  legal 
title  or  be  so  extinguished  or  destroyed  that  a  judgment  sub- 
sequently rendered  in  favor  of  a  third  person  against  such 
owner,  but  rendered  at  a  term  of  the  court  commenced  before 
the  conveyance  was  made,  and  in  an  action  pending  at  the 
beginning  of  the  term,  would  create  a  judgment  lien  prior  or 
superior  to  the  mechanic's  lien,  or  would  authorize  the  prop* 
«rty  to  be  sold  on  an  execution  issued  on  such  judgment,  free 
And  clear  from  such  mechanic's  lien;  and  we  would  also  think 
that,  in  such  a  case,  where  a  paTt  of  the  consideration  for  the 
oonveyance  by  the  owner  to  the  holder  of  the  mechanic's  lien 
was  that  the  holder  of  the  mechanic's  lien  should  pay  and 
satisfy  certain  mortgages  then  existing  upon  the  real  estate, 
a  portion  of  the  amount  of  which  mortgages  he  did  pay,  the 
property  could  not  properly  be  sold  on  such  execution  free 
and  clear  from  such  mortgages.    And  we  would  also  think 
that  injunction  would  be  the  proper  remedy  by  the  holder  of 
the  mechanic's  lien  against  the  judgment  creditor  to  protect 
his  interests  as  against  such  sale,  and  this  upon  the  authority 
of  the  case  of  Plumb  v.  Bay,  18  Kan.  415.    See  also  JZidiordMl 
V.  Hockenhull,  86  111.  124;  Young  v.  HiU,  81  N.  J.  Eq.  429.   And 
we  also  think  that  injunction  is  the  proper  remedy  in  the 
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liresent  caae.  For  instance,  if  the  plaintiff's  had  not  com« 
menced  anj  action,  but  had  permitted  the  property  to  be  sold 
on  the  execution  to  an  innocent  purchaser,  such  innocent  pur- 
chaser would  undoubtedly  have  obtained  the  title  to  the  en;* 
tire  property,  freed  from  the  mechanic's  lien  and  from  all  that 
the  plaintiffs  had  paid  on  the  mortgages;  for  no  record  could 
at  that  time  have  been  found  showing  conclusively  that  the 
mechanic's  lien  had  any  legal  or  valid  existence  for  any 
amoant,  and  no  record  could  then  have  been  found  showing 
the  amount  paid  on  the  mortgages  by  the  plaintiffs.  All  these 
matters  rested  in  evidence  outside  of  records,  and  when  the 
plaintifia  alleged  them  in  their  petition,  the  defendants  could 
hare  controverted  them  by  answer,  if  they  had  so  chosen.  If 
the  defendants  had  desired  to  contest  the  validity  or  the 
amount  of  the  mechanic's  lien,  or  of  the  mortgage  liens,  or 
any  part  thereof,  or  any  supposed  rights  of  the  plaintitfs 
founded  thereon,  they  could  have  done  so  and  perhaps  oau 
•till  do  so  in  this  present  action,  by  filing  a  proper  answer 
and  going  to  trial  upon  the  merits  of  the  action.  As  before 
atated,  the  Badger  Lumber  Company  had  the  right,  and  still 
has  the  right,  to  have  the  property  in  controversy  sold  upon 
execution  to  satisfy  its  judgment,  provided,  however,  tha&  ih 
is  sold  subject  to  all  the  rights  of  the  plaintiffs  founded  upon 
their  mechanic's  lien  and  the  mortgage  liens. 

It  follows  from  the  foregoing  views,  that  the  decision  of  the 
court  below  in  overruling  the  defendants'  demurrer  to  the 
plaintiffs'  petition  was  and  is  correct,  and  it  will  be  aflSrmed; 
bat  we  would  think  that  the  final  judgment  of  the  court  be- 
low, after  overruling  the  demurrer,  was  broader  than  it  should 
have  been,  and  it  will  be  modified  in  accordance  with  the 
^ews  herein  expressed. 

All  the  Justices  concurring. 

MaoRANio's  LnNB — Bmor  of  CoNVKrAvoa  of  Pbofkrit.— A  ■•> 
«kuue's  ilea  ii  not  affoetod  by  a  oonToyanoa  of  the  property  during  tho 
pffogroM  of  tlM  bnUding:  Oardom  r.  Torreif^  15  N.  J.  Eq.  112;  S2  Am.  Deo. 
S73^  and  notn.  When  a  latsor  being  the  owner  of  the  entire  estate,  enbjeot 
4Mily  to  a  leaMb  bnyi  the  leasehold,  he  does  not  remore  a  meohanio'e  lien 
created  npon  the  leasehold  estate  daring  the  tenaooy,  bat  the  entire  estata 
CMDains  liable  for  tha  lians  Mmum  v.  rmmg^  10  OoL  S1S|  S  Am.  St  Bep. 
iSSb  and  note. 

XzaooTXov  Saim  of  iNCiTMBnixD  PaonniTr^WHAT  Ihtsbbr  Pj 
«r. — When  the  sheriff  sells  enoambered  property  the  parohaser  aoqnii 
eqnity  of  redemption  only.    This  it  the  right  to  paj  the  prior  lien  and 
AM.  er.  Rap..  Vob  ZXXIII.-9I 
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hold  the  property!  Brooke  r.  LewU^  83  Tex.  335;  29  Ana.  St.  Rep.  650,  ftnd 
note  with  oases  collected  discussing  what  interest  passes  by  a  sheriif 's  saUw 

iNJuiroTiONS  TO  Rbtraim  BxiouTioir  Sales:  See  PoritT.  iVqp<8^«Acml^ 
97  Mo.  130;  10  Am.  St.  Rep.  295,  and  note;  Hartford  9ta  Im»O^Y.  Mqfor^ 
10  Neb.  135|  87  Am.  St  Rep.  881»  aad  not^ 


Bras  v.  SHEFFiBLa 

[48  Kambas,  702.) 

LiAn  WTTR  Right  to  Pubohasb.  —  Whea»a  lease  for  a  period  of  yvars  at 
a  elated  annoal  rental  contains  a  provision  that  the  tenant  shall  liaT# 
the  right  at  his  election  upon  the  termination  of  the  term  to  pnrohaa* 
the  land,  at  a  stipulated  price,  there  is  no  completed  sale,  and  the  tenant 
has  no  estate  in  the  land  beyond  the  leasehold  subject  to  Judgment 
•gainst  him  until  ha  has  oleeted  to  pnrohase  and  paid  or  tendered  th# 
purohase  prioa. 

Action  to  ascertain  the  interest  of  Charles  and  Alexander 
Bras  in  a  tract  of  land  held  under  a  lease  containing  an  option 
to  purchase  upon  the  termination  of  the  term,  and  to  subject 
the  interest  of  Alexander  Bras  to  certain  judgments  rendered 
against  him.  Judgment  for  the  defendant,  and  Charles  Bii^B 
and  others  appealed. 

W.  A.  Calderfieadf  for  the  plaintiffs  in  error. 
CharleB  Browriy  for  the  defendants  in  error. 

Johnston,  J.  The  result  of  this  proceeding  depends  upoo 
the  proper  construction  of  the  contract  of  lease  made  Feoira* 
ary  6, 1883,  between  the  owner  of  the  land,  H.  L.  Sage,  and 
Alexander  Bras  and  Charles  Bras. 

The  Bras  Brothers  entered  into  the  possession  of  the  land 
under  the  lease,  and  together  cultivated  and  operated  it  for 
about  two  years.  After  that  time  Alexander  left  the  farm 
and  engaged  in  another  occupation,  and  did  not  subsequently 
contribute  anything  toward  either  rent  or  taxes.  He  seem« 
to  have  abandoned  the  land  and  the  lease,  and  left  his  brother 
Charles  to  carry  on  the  farm  and  carry  out  the  contract.  Id 
the  month  of  September,  1886,  a  new  contract  was  made  be> 
tween  Sage  and  Charles  Bras,  with  the  consent  of  Alexander^ 
which  was  the  same  in  every  respect  as  the  first,  except  that 
it  omitted  the  name  of  Alexander  Bras  and  made  Charles  the 
aole  lessee,  and  the  only  one  who  could  exercise  the  option  to 
pnrohase  the  land  at  the  expiration  of  the  lease.  At  that 
timOi  Sage  made  an  agreement,  which  was  indorsed  on  the 
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liack  of  the  lease,  that  if  the  rent  was  paid  when  it  became 
dae  he  would  reduce  it  to  1120  per  year,  the  lessee  to  pay  the 
taxes. 

If  the  contract  originally  made  cannot  be  considered  as  a 
■ale  and  transfer  of  the  land,  then  Alexander  Bras  acquired 
no  equitable  title  therein,  and  no  part  of  the  same  can  be  sub- 
jected to  the  payment  of  the  judgments  against  him.  An  in« 
spection  of  its  terms  shows  that  it  is  an  ordinary  lease  for  a 
period  of  five  years,  at  the  annual  rental  of  $144  and  the  taxes 
that  may  be  levied  against  it  It  was  expressly  stated  that 
the  taxes  were  to  be  paid  as  rent,  and  it  was  also  provided 
that  the  renters  should  surrender  the  possession  of  the  prem- 
ises at  the  end  of  the  term  in  as  good  condition,  usual  wear 
oxoeptedi  as  they  were  in  when  the  lease  was  made;  and  that 
upon  the  nonpaypoent  of  any  rent  when  due  the  owner  might 
declare  the  lease  at  an  end  or  distrain  the  rent  due,  and  no- 
Hoeof  demand  for  the  possession  of  the  premises  in  such  case 
was  waived*  At  the  end  of  the  lease  is  the  stipulation  that 
the  renters  had  the  right  at  the  expiration  of  the  lease  to  pur- 
chase the  premises  at  the  price  of  twelve  hundred  dollars,  pro* 
Tided  they  elected  to  do  so,  and,  in  case  they  elected  to 
purchase  at  that  time,  that  the  owner  would  make  a  good  and 
sufficient  title,  warranting  to  such  purchasers  the  premises, 
except  taxes  and  tax  titles. 

It  will  be  seen  that  the  renters  made  no  agreement  to  pur- 
chase  the  land  at  the  end  of  the  term,  nor  were  they  under 
any  obligation  to  purchase  at  that  time.  There  was  no  com- 
pleted contract  of  sale  upon  which  Sage  could  ask  for  specific 
performance,  and  the  renters  could  have  surrendered  the 
premises  at  the  end  of  the  lease  without  violating  the  con- 
tract. All  payments  under  the  contract  were  to  be  paid  as 
rent,  and  not  as  purchase  money.  It  is  true  that  the  owner 
of  the  land  had  offered  and  agreed  that  the  renters  might 
have  the  privilege  of  purchasing  at  the  end  of  the  five-year 
period;  and  this  agreement  was  probably  binding  upon  him; 
that  is,  he  was  bound  that  the  offer  should  be  open  and  avail- 
able to  the  renters  at  the  end  of  the  rental  period,  but  the 
unaccepted  offer  had  no  binding  force  upon  them.  They  had 
an  option  to  purchase,  which  they  were  at  liberty  to  accept  or 
not  at  the  end  of  the  lease,  but  the  fact  that  they  made  a  oon- 
traet  for  an  option  did  not  constitute  a  sale  nor  vest  in  them 
any  title  or  interest  beyond  what  was  acquired  under  the 
lease.     Until  they  had  elected  to  accept  the  offer  made  by 
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Sage,  and  had  paid  or  tendered  the  parchaae  price  stipulated 
in  the  oontraoti  there  was  no  sale  or  transfer  of  the  title: 
Tiedeman's  Sales  of  Personal  Propertyi  sees.  83,  41. 

The  case  of  Hawralty  y.  Warren,  18  N.  J.  Bq.  124,  90  Hm. 
Dec.  618,  is  relied  upon,  but  is  no  authority  on  the  turning 
point  in  this  case.  It  was  there  held  that  an  optional  con- 
tract to  convey  land,  made  upon  proper  consideration,  might 
be  enforced;  but  there,  the  party  to  whom  the  option  had  been 
given  had  elected  to  purchase,  and  had  offered  to  pay  the 
purchase  price  within  the  stipulated  time.  Here,  Alexander 
Bras,  against  whom  the  judgment  sought  to  be  enforced  was 
rendered,  never  at  any  time  elected  to  purchase,  but  had 
abandoned  the  lease  and  the  land,  and  left  the  country,  long 
before  the  time  to  purchase  had  arrived.  In  fact,  these  pro- 
ceedings were  begun  before  the  rental  period  had  expired. 
Before  the  time  when  the  parties  were  to  avail  themselves  of 
the  privilege  of  purchasing,  the  rights  of  Alexander  Bras  un- 
der the  contract  had  terminated,  and  the  owner  had  made  a 
new  contract  with  Charles  Bras;  but  neither  Alexander  nor 
Charles  Bras  had  elected  to  avail  himself  of  the  option  before 
the  commencement  of  this  aetion,  and  Alexander  Bras  has 
never  done  so,  and  has  no  equitable  title  to  the  land  in  con- 
troversy. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Lbass  wrh  Omoir  to  Pubohasb.  —  Where  premiaee  are  leeeed  with 
right  giTen  to  the  leesee  to  purohaoe  within  a  year,  and  with  the  farther 
proviso  that  if  the  lessor  shoald  receive  an  offer  for  the  property,  ten  daja* 
notice  shoald  be  given  the  lessee,  and  he  shoald  then  have  the  privilege  of 
purchasing  on  certain  terms  within  a  time  limited,  and  if  he  did  not  por- 
cfaase  the  lessor  might  sell;  the  lessee  most  make  his  election  In  ten  days 
after  receiving  notice  of  an  offer  by  a  third  party,  and  if  he  doee  not  no 
elect  the  lessor  is  at  liberty  to  sell,  althongh  each  offer  was  made  within  the 
years  Harding  v.  OSAb,  125  HL  S5;  S  Am.  St  Rep.  846,  and  note;  bat  In 
Xtrrr.Dap,  U  Pa.  St  112;  53  Am*  Dea  626,  it  was  held  that  a  lessee  with 
•a  option  to  parohase^  althoagh  the  election  to  porohase  rests  solely  with 
kisiv  has  an  eqaitable  estate  in  the  land  nndsr  this  oontrael  of  eptioBal  par* 
■ad  may  bs  transmitted  by  him. 
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Bathbun  V.  Bebby. 

(49  Kamsab,  735.] 
OIUTRL   MORTOAOB   WITH    POWKB   TO    SbLL— WhBN    YoID    A8    AGAnrSf 

Cbkditobs.  —  When  a  chattel  mortgage  coDtains  a  stipulation  anthor- 
faiog  tha  mortgagor  to  sell  or  disfKise  of  the  whole  of  the  property, 
vithoot  limitation^  in  a  Ininp  or  in  any  sised  lots  as  he  may  choose, 
vithont  providing  what  shall  be  done  with  the  proceeds  when  the  goods 
•re  sold,  and  without  any  agreement  between  the  parties  as  to  how  the 
■Jo  or  sales  shall  be  made  or  what  shall  be  done  with  the  proceeds,  snoh 
■Mwtgatf a  is  void  as  in  frand  of  the  oreditors  of  the  mortgagor,  nor  is  it 
TCodered  ralid  by  the  faot  that  tho  mortgagee  takes  poesession  of  the 
property  withont  tho  oonsent  of  tbo  mortgagor,  under  a  stipnlation  in 
ttio  mortgage  that  tho  mortgagee  may  take  possession  whenever  he  shall 
doom  himself  nnsafo  or  inseoorsw 
UmAmsL  MoBTGAOBs— Cbahob  or  PossnsioB  as  AivBcmiro  VALiDrnr 
or.  —Taking  poMsssion  of  mortgaged  property  by  the  chattel  mortgagee^ 
to  b«  sufficient  to  enre  irregnlarities  in  a  Toid  mortgage  or  render  il 
vnlid,  must  be  either  nnder  the  authority  of  a  written  instrument  valid 
and  anfficient  for  that  purpose^  or  nnder  some  parol  oonsent  of  tho 
Mortgagor. 

J3L  O.  Hays  and  E.  F.  Rohinnon^  for  the  plaintiff  in  error. 

A.  H.  EUi$^  E.  8.  EUi$  and  F.  T.  Burnham^  for  the  defend- 
•Biits  in  error. 

Valbntinb,  J.  This  was  an  action  of  replevin,  brought  in 
the  district  conrt  of  Osborne  County  on  November  27,  1888, 
by  E.  B.  Rathbun,  against  W.  A.  Berry,  the  Beloit  Milling 
Company,  a  corporation,  George  W.  Bittman,  0.  B.  Taylor, 
and  W.  N.  Todd,  copartners,  doing  business  as  Bittman,  Tay« 
lor  A  Co.,  John  Jackson  and  Andrew  Jackson,  oopartners, 
doing  business  as  Jackson  Brothers,  to  recover  certain  goods, 
wares,  and  merchandise  alleged  to  be  unlawfully  detained  by 
the  defendants  from  the  plaintiff,  and  of  the  aggregate  value 
of  $563.98.  The  plaintiff  claimed  the  property  under  a  chat- 
tel mortgage  executed  to  him  on  November  21, 1888,  by  James 
F.  Andrews,  to  secure  a  promissory  note  then  given  of  $550. 
The  defendants  claimed  the  property  by  virtue  of  the  levy  of 
certain  attachments  upon  the  property  as  the  property  of  An* 
drewB.  The  defendant  Berry  was  the  officer  that  levied  the 
attachments,  and  the  other  defendants  were  the  attaching 
ereditors.  The  mortgage  was  deposited  in  the  office  of  the 
register  of  deeds  on  November  24,  1888;  and,  so  far  as  it  is 
necessary  to  quote  it,  it  reads  as  follows:  — 

*  Thia  mortgage  is  hereby  made  to  cover  any  and  all  goods 
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that  may  be  purchased  from  time  to  time  to  replace  goods 
■old  that  are  covered  by  this  mortgage. 

^  Provided,  however,  that  if  said  debt  and  interest  be  paid 
ms  above  specified,  this  sale  and  transfer  shall  be  void;  that 
the  above-described  property  is  now,  and  (except  as  herein- 
after provided)  shall  remain  in  the  possession  of  the  said  first 
party  at  Downs,  township  of  Ross,  Osborne  County,  Kansas, 
until  default  be  made  in  the  payment  of  the  debt  and  interest 
as  aforesaid,  or  some  part  of  it, 

'^Provided  always,  that  in  case  of  a  sale  or  disposal  of  any 
of  said  property,  or  attempt  to  dispose  of  the  same,  or  a  re- 
moval or  attempt  to  remove  the  same  or  any  part  thereof 
from  said  county,  or  an  unreasonable  depreciation  in  the  value, 
er  if  for  any  other  cause  the  said  party  of  the  second  part 
shall  deem  itself  unsafe  or  insecure,  then  the  whole  of  said 
debt  and  interest  thereon  shall  forthwith  become  due  and 
payable,  and  the  said  party  of  the  second  part,  or  its  author* 
ised  agents,  may  take  said  property,  or  any  part  thereof  into 
its  own  possession,  and  sell  the  same  at  public  or  private  sale, 
and  out  of  the  proceeds  of  such  sale  retain  the  whole  of  such 
debt  and  interest  thereon,  and  all  necessary  costs  incurred  in 
finding  and  caring  for  said  property,  and  return  the  surplus 
to  said  party  of  the  first  part;  and  if  from  any  cause  said 
property  shall  fail  to  satisfy  said  debt  and  interest,  and  costs 
incurred,  said  first  party  agrees  to  pay  the  deficiency.  In 
case  of  conditions  broken,  said  property  or  any  part  thereof 
may,  at  the  option  of  the  mortgagee,  be  taken  to  Downs,  Os* 
borne  County,  Kansas,  or  to  any  place  in  the  county  where 
the  same  may  be  at  the  time  of  taking  possession  thereof^  and 
there  be  advertised  and  sold." 

The  case  was  tried  before  the  court  and  a  jury,  and  the 
plaintiff,  on  his  own  behalf  and  as  a  witness,  gave  the  follow* 
ing,  among  other  testimony:  — 

^  Q.  When  you  left  the  goods  in  Andrews's  possession,  what 
did  you  intend  that  he  should  do  with  them  ?  A.  I  supposed 
that  he  was  going  to  sell  out  and  put  his  money  in  the  bank 
and  meet  this  obligation;  that  was  my  intention;  I  don't  know 
as  there  was  anything  said  about  it.  I  have  no  recollection 
of  anything  being  said  as  to  what  he  was  to  do  with  them  at 
alL 

**  Q.  You  had  no  talk  about  it  whatever  ?    A.  No. 

**  Q.  You  expected  be  would  go  on  and  sell  them  out  at  re* 
ttai  as  he  had  been  doing  ?    A.  Yes,  sir." 
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It  also  appears  from  the  evidence  that,  prior  to  the  ezecn- 
tion  of  the  mortgage,  Andrews  was  engaged  in  a  mercantile 
business  iQ  the  city  of  Downs,  in  Osborne  County.  He,  with 
his  family,  resided  in  the  tipper  story  of  the  building  in  which 
lie  did  business,  and  his  goods  were  kept  in  the  lower  story 
tbereofl  These  goods  constituted  the  property  which  An- 
drews mortgaged  to  the  plaintiff.  The  plaintiff  and  Andrews 
were  brothers-in-law,  having  married  sisters.  The  note  se- 
4>ured  by  the  mortgage  was  given  for  one  hundred  dollars  then 
loaned,  and  for  a  pre-existing  debt  Andrews  retained  the 
possession  of  the  goods.  On  November  24,  1888,  Andrews 
left  the  country,  and  has  never  returned.  On  the  next  day, 
which  was  Sunday,  the  creditors  of  Andrews  demanded  of  the 
plaintiff  that  he  should  execute  to  them  a  bill  of  sale  for  the 
goods,  but  he  refused,  and  on  the  evening  of  that  day  he  went 
to  the  residence  (or  late  residence)  of  Andrews,  for  the  pur- 
pose of  obtaining  the  possession  of  the  goods.  Mrs.  Andrews 
was  at  home,  and  in  the  story  above  the  place  where  the 
goods  were  kept,  which  latter  place  was  called  the  ^  store." 
He  procured  a  key  to  the  '* store"  from  Mrs.  Andrews,  with 
the  intention,  as  he  informed  her,  of  taking  the  possession  of 
the  goods.  He  then  went  down  to  the  '*  store,"  unlocked  the 
front  door  thereof^  stepped  inside,  stayed  there  for  a  few  minutes 
with  the  intention  of  taking  the  possession  of  the  goods,  and 
then  went  out  and  locked  the  door  behind  him.  A  few  hours 
later,  and  after  midnight,  the  aforesaid  orders  of  attachment 
were  levied  upon  the  goods,  and  the  officers  took  the  posses* 
tion  of  them,  and  on  the  next  day  the  plaintiff  commenced 
this  action.  These  are  substantially  all  the  facts  of  the  case 
that  are  of  any  importance.  The  defendants  demurred  to  the 
{daintiff's  evidence,  upon  the  ground  that  it  did  not  prove  any 
eause  of  action,  and  the  court  below  sustained  the  demurrer, 
mod  rendered  judgment  accordingly;  and  the  plaintiff,  as 
plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  only  question  presented  to  this  court  is,  whether  the 
aforesaid  chattel  mortgage  is  void  as  against  the  mortgagor's 
attaching  creditors.  Under  section  2  of  the  statute  of  frauds, 
every  transfer  of  property,  real  or  personal,  made  with  the 
intent  to  hinder,  delay,  or  defraud  creditors,  is  void.  It  is 
also  true  that  a  chattel  mortgage  generally  has  a  tendency  to 
hinder  and  delay  the  creditors  of  the  mortgagor  in  the  ooUeo- 
tion  of  their  claims;  and  it  is  also  a  general  rule  of  law  that 
eveiy  person  is  presumed  to  intend  the  natural  and  probable 
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consequences  of  his  own  volantary  acts.  Bnt  where  a  chattel 
mortgage  is  executed  in  good  faith  and  for  the  purpose  of 
securing  a  real  debt,  and  the  terms  are  reasonable,  it  will  be 
held  to  be  valid,  although  it  may  have  a  tendency  to  hinder 
or  delay  the  creditors  of  the  mortgagor  in  the  collection  of 
their  claims.  The  present  mortgage  contains  the  following 
stipulation:  ^  This  mortgage  is  hereby  made  to  cover  any  and 
all  goods  that  may  be  purchased  from  time  to  time  to  replace 
goods  sold  that  are  covered  by  this  mortgage."  This  stipu* 
lation,  it  is  said  in  the  brief  of  defendants  in  error,  was  in 
writing,  while  very  nearly  all  the  remainder  of  the  mortgage 
was  in  print,  a  blank  printed  chattel  mortgage  having  been 
used  in  drawing  up  the  mortgage  executed.  This  statement 
of  counsel  has  not  been  denied,  and  it  is  probably  true,  al« 
though  there  is  no  direct  evidence  in  the  record  tending  to 
show  whether  the  stipulation  was  in  writing  or  not,  or  what 
portion  of  the  mortgage  was  in  writing  and  what  not.  The 
stipulation,  however,  as  found  in  the  record  brought  to  this 
court,  is  underscored,  and,  as  we  understand,  the  court  below 
held  that  the  mortgage  was  void  upon  the  ground  that  this 
stipulation  rendered  it  void.  Of  course  the  court  below  had 
the  mortgage  before  it  and  knew  what  part  of  it  was  in  writ* 
ing  and  what  was  not.  Now,  for  the  purpose  of  upholding 
and  sustaining  the  decision  of  the  court  below,  we  think  that 
it  should  be  held  that  this  stipulation  was  in  writing,  and 
that  the  other  stipulations  in  the  mortgage  which  might  tend 
to  contradict  it  or  modify  it  should  be  held  to  be  in  print. 
And  further,  this  stipulation  is  an  extraordinary  one,  while 
the  other  stipulations  in  the  mortgage  are  common  and  ordin- 
ary stipulations,  such  as  are  generally  found  in  chattel  mort* 
gages.  And  if  we  should  hold  that  this  stipulation  was  writ* 
ten  in  the  mortgage  by  the  parties,  then  we  must  consider  that 
it  expressed  their  exact  intention,  and  that  any  other  stipula- 
tions in  the  mortgage  only  in  print,  and  which  might  not  be 
in  harmony  with  it,  did  not  express  their  true  intention;  and 
construing  the  stipulations  in  this  manner,  it  would  seem  to 
require  that  the  mortgage  should  be  held  to  be  void.  We 
think  that  by  unavoidable  implication  this  stipulation  author- 
ised the  mortgagor  to  sell  and  dispose  of  the  goods — not  merely 
at  retail,  or  in  the  ordinary  course  of  trade  or  in  the  ordinary^ 
course  of  business,  which  would  simply  be  an  authority  to 
release  from  the  encumbrance  of  the  mortgage  only  a  small 
portion  of  the  goods  from  time  to  time  —  but  it  gave  to  the 
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mortgagor  an  anthoritj  to  sell  and  dispose  of  the  whole  of  the 
property  at  onoe,  or  in  the  lump,  or  in  any  sized  lots,  as  h# 
might  oboose.  There  is,  in  fact,  no  limitation  of  any  kind  or 
amoant  upon  the  sale.  Besides,  the  mortgage  does  not  in  fact 
provide  what  shoald  be  done  with  the  proceeds  of  the  sale 
when  the  goods  are  sold.  There  is  no  stipulation  that  the 
mortgagee  should  have  the  proceeds,  or  that  they  should  be 
kept  or  deposited  for  his  benefit  All  was  left  with  the  mort* 
gagor,  and  he  had  the  power  to  do  as  he  chose. 

It  is  true  the  stipulation  contemplates  that  other  good* 
might  be  purchased  to  replace  the  goods  sold,  but  the  pur- 
chase of  other  goods  was  not  obligatory.  Of  course  any  sal^ 
of  any  portion  of  the  mortgaged  goods  would  destroy  the  mort- 
gage encumbrance  to  that  extent,  and  a  sale  of  aU  the  mort* 
gaged  property  would  completely  destroy  the  mortgage.  A 
power  given  to  the  mortgagor  to  sell  the  whole  of  the  mort* 
gaged  property  would  really  render  the  mortgage  nugatory^ 
and  the  mortgagor  would  still  remain  substantially  the  owner 
of  the  property.  Such  a  power  in  any  mortgage  would  be  in« 
consistent  with  any  supposed  encumbrance  granted  by  the 
mortgage,  and  a  mortgage  granting  such  a  power  should  be 
held  to  be  at  least  prima  fade  if  not  absolutely  void.  There 
is  nothing  to  this  case,  either  in  the  mortgage  or  as  shown  by 
the  extrinsic  evidence,  that  tends  to  explain  how  the  parties 
intended  that  the  sale  or  sales  of  the  mortgaged  property 
should  be  made,  or  what  should  be  done  with  the  proceeds. 
The  plaintiff,  by  his  own  parol  testimony,  showed  that  he 
onderstood  that  the  mortgagor  would  ''  sell  out "  the  goods,  or 
aell  them  at  retail,  as  he  had  been  doing,  ^^  and  put  his  money 
in  the  bank  and  meet  this  obligation  ";  but  so  far  as  is  shown, 
there  was  no  agreement  or  understanding  between  the  parties 
or  on  the  part  of  the  mortgagor,  other  than  that  shown  by  the 
mortgage,  as  to  how  the  sale  or  sales  should  be  made  or  what 
should  be  done  with  the  proceeds.  Hence,  under  the  stipula* 
tions  of  the  mortgage  and  the  parol  testimony,  we  must  as- 
sume that  the  mortgagor,  while  in  the  possession  of  the  mort- 
gaged property,  had  the  absolute  control  over  the  same,  and 
the  absolute  right  to  sell  it  as  he  chose,  and  the  absolute  con* 
trol  orer  the  proceeds. 

But  it  is  claimed  that  the  plaintiff  as  mortgagee  obtained 
the  possession  of  the  goods  before  any  of  the  same  were  sold, 
and  that  such  possession  cured  all  irregularities  and  rendered 
the  mortgage  Talid.    The  possession,  however,  was  not  pro- 
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enred  by  any  delivery  of  the  goods  by  the  mortgagor  or  with 
his  consent  The  plaintiff  took  the  possession  of  the  property 
without  the  mortgagor's  consent  and  only  by  yirtne  of  the 
authority  given  by  his  void  mortgage  —  not  void  because  it 
had  not  been  deposited  with  the  register  of  deeds;  not  void 
because  of  a  want  of  notice  to  the  mortgagor's  creditors  or  sub* 
sequent  purchasers  or  encumbrancers;  not  Toid  because  of  aa 
insufficient  description  of  the  mortgaged  property;  not  void 
because  of  a  want  of  a  renewal  affidavit,  and  not  for  any 
other  mere  irregularity  which  was  not  in  contravention  of 
good  morals  or  public  policy,  but  void  because  of  a  stipula* 
tion  contained  in  the  mortgage  which  must  be  considered  as 
against  public  policy,  if  not  in  contravention  of  good  morals, 
and  as  tending  to  hinder  and  delay  creditors  in  the  collection 
of  their  just  claims,  and  thus  hindering  and  delaying  of  credi- 
tors without  any  good  reason  therefor,  and  providing  for  such 
a  disposal  of  the  property  as  must  necessarily  render  the 
mortgage  itself  substantially  nugatory.  What  the  effect  €i 
the  delivery  of  the  possession  of  the  mortgaged  property  by 
the  mortgagor  to  the  mortgagee,  or  a  taking  of  the  possession 
of  the  property  by  the  mortgagee  with  the  consent  of  the  mort- 
gagor would  be,  it  is  wholly  unnecessary  in  this  case  to  decide, 
for  nothing  of  that  kind  took  place  in  this  case.  It  was  not 
shown  that  the  mortgagor  ever  gave  his  consent  otherwise 
than  by  the  mortgage.  There  is  no  evidence  tending  to  show 
that  the  mortgagor's  wife  had  any  authority  from  the  mort- 
gagor to  deliver  the  property  to  the  mortgagee,  and  it  cannot 
be  supposed  that  she  had  any  such  authority  merely  because 
she  was  his  wife.  A  taking  of  the  possession  of  mortgaged 
property  by  the  mortgagee,  to  be  sufficient  to  cure  all  irregu« 
larities  and  to  make  the  mortgage  valid,  must  be  either  under 
the  authority  of  a  written  instrument  valid  and  sufficient  for 
that  purpose,  or  under  some  valid  parol  consent  of  the  mort- 
gagor.   Such  was  not  this  case. 

We  have  given  this  case  a  great  deal  of  attention,  and  care- 
fully considered  it  in  all  its  aspects.  We  have  also  examined 
many  authorities,  with  a  hope  that  our  minds  might  become 
thoroughly  satisfied,  but  still  we  have  great  doubts.  Among 
the  decisions  of  our  own  court  which  we  have  examined  are 
the  following:  Panon$  8av.  Bank  v.  Sargent^  20  Kan.  676; 
Frankhou9$r  v.  EUett^  22  Kan.  127;  81  Am.  Rep.  171;  Datflan 
T.  People* B  8av.  Bank^  23  Kan.  421;  Cameron  r.  Marvin^  26 
Kan.  612;  Muh  v.  Lehman,  30  Kan.  614;  Leeer  r.  OUuer^  82 
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Kan.  546;  Dolan  y.  Van  Demark^  85  Ean.  804;  Howard  ▼• 
A>U/ing,  86  Kan.  867;  Gammon  ▼.  froivti,  47  Kan.  88.  Seealao^ 
8  Am.  ft  Bag.  Encj.  of  Law,  196,  197;  Jones's  Chattel  Mort- 
gages, sees.  164,  178,  and  the  whole  of  chapter  9,  including 
•ecs.  879-425. 

We  think  the  conclusions  which  we  have  reached  in  this 
case  are  in  harmony  with  the  spirit  of  all  the  decisions  here- 
tofore rendered  by  this  oourt,  and  are  also  in  harmony  with 
the  most  of  the  decisions  rendered  by  other  courts.  Many 
decisions  of  other  courts,  however,  may  be  found  with  which 
the  foregoing  conclusions  are  not  in  harmony.  Therefore, 
while  we  have  very  grave  doubts  as  to  the  correctness  of  the 
decision  rendered  by  us  in  this  case,  yet,  taking  into  consid* 
eration  the  peculiar  facts  of  this  case,  with  all  the  reasons  for 
and  against  the  present  decision,  and  taking  into  considera- 
tion all  the  decisions  of  other  courts  sustaining  or  opposing 
this  decision,  we  are  inclined  to  think  that  the  decision  is 
correct,  and  therefore  the  judgment  of  the  court  below  will  be 
affirmed. 

* 

All  the  Justiesi  ooncurring, 

Gbaitbl  MoaTGAon— Powu  or  Sals  bt  MomnaAooB  — Validittas 
BO  CRxnnoBS.  —  A  oliattel  mortgage  •zeonted  upon  t»  agreement  that  the 
mortgagor  remain  in  posseesion  and  eell  the  property  at  retail  or  wholeialeb 
and  uae  the  proceede  snbstantially  as  before  the  exeention  of  the  mortgage^ 
ia  void  aa  to  the  ereditors  of  the  mortgagor:  MatuUMs  ▼•  Averpf  124  N.  T« 
175;  81  Am.  St  Rep.  078.  See  extended  note  to  Peabody  ▼.  London,  15 
Am.  St.  Rep.  912-917.  in  whioh  thia  rabjoet  ia  thoroughly  disenmel  The 
following  laoont  oaaea  nphold  the  dootzine  that  ehattel  mortgages,  where 
tte  poeeoieioB  ia  kept  by  the  mortgagor,  and  in  which  he  ia  giveii  the  power 
to  sell  the  mortgaged  obattels^  are  void  aa  against  the  ereditors  of  the  mort- 
gi^^or:  OoUagi^r.  Bom^Uld,  47  Minn.  607|  Soehekau  ▼.  Bayh,  11  Mont 
451;  OaOaffhm'W.  Gcldfiank,  75  Tex.  592;  Braaher  t.  Ohrhtopke,  10  OoL  284| 
WObtr  w.  Kraift  78  Tex.5S3;  HtuOUr.  Morria,  181  HL  587i  Standard  /si- 
§kmtid  Ok  ▼•  UM^  45  Kan.  52;  AUm  t.  Patecdk  19  Or.  491 
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V.  City  op  Ottawa. 

(49  Kamab,  747.]  - 
TAZATIOlf  —  ASSKSSMKNT  Or  PCTBLIO  PrOPBRTT  FDR  LOOAL   ImFBOTSMBHI 

Cities  have  power  to  levy  npoa  ptiblio  groands  the  special  aasasameiiti 
neoessary  to  improTe  the  streets  and  sidewalks  la  front  of  and  aroiiad 
them;  and  when  the  proper  authorities  refuse  to  pay  suoh  assessmeutap 
and  the  property  cannot  be  sold  at  forced  sale,  the  amount  thereof  maj 
be  adjusted  in  a  judicial  proceeding,  and  the  judgment  enforced  and 
oollected  the  same  as  any  other  judgment  against  the  oity  or  county. 

F.  A.  Waddle^  county  attorney^  and  John  W.  Deford^  for  th* 
plaintiff  in  error, 

H.  A.  Richards^  for  the  defendant  in  error. 

HoRTON,  C.  J.  The  city  of  Ottawa,  in  Franklin  County,  b 
a  city  of  the  second  class.  Block  85  in  that  city  was  granted 
to  the  coanty  of  Franklin  by  the  Ottawa  Town  Company  for 
a  court-house  square,  and  county  buildings  have  been  erected 
thereon.  In  1887,  the  city  of  Ottawa,  under  the  provisions  of 
the  statute,  macadamized  Main  Street  between  Tecumseh  and 
Fifth  Streets,  and  a  special  assessment  on  account  of  such 
macadamizing  was  made  under  the  statute  upon  said  block 
85  amounting  to  the  sum  of  $573.10.  Subseqaently  a  claim 
for  that  amount  was  presented  to  the  board  of  county  com* 
missioners  for  allowance.  This  was  refused,  and  an  appeal 
was  taken  to  the  district  court  It  was  there  allowed,  and 
judgment  rendered  accordingly.  Complaint  is  made  of  this 
judgment. 

The  question  is,  had  the  oity  of  Ottawa  the  power  to  levy  a 
special  assessment  of  $573.10  for  the  improvement  of  Main 
Street  in  front  of  the  "  court-house  square  "  without  the  con* 
sent  of  the  board  of  county  commissioners,  and  then  collect  it 
by  judicial  proceedings  against  the  county?  Section  5  of 
article  12  of  the  constitution  ordains:  ^*  Provision  shall  be 
made  by  general  law  for  the  organization  of  cities,  towns,  and 
villages;  and  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit  shall  be  so 
restricted  as  to  prevent  the  abuse  of  such  power."  Paragraph 
788,  General  Statutes  of  1889,  grants  to  cities  of  the  second 
elass  full  authority  to  enact  ordinances  "to  open  and  improve 
streets,  avenues,  and  alleys,  •  •  •  •  within  the  city,  and  for 
the  purpose  of  paying  for  the  same,  shall  have  power  to  make 
assessments  in  the  following  manner,  to  wit:  •  •  •  •  For  pav* 
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Ing,  macadamizing,  curbing,  and  guttering  all  streets,  avenuesi 

and  alleys,  .  •  •  •  the  assessment  shall  be  made  for  each 

block  separately  on  all  lots  and  pieces  of  ground  to  the  center 

of  the  block,  on  either  side  oT  such  street  or  avenue,  the  dis* 

tance  improyed  or  to  be  improved  ":  Glen.  Stats,  of  1889,  c.  19, 

sec.  82.    This  section  authorizes  the  improvement  of  streets, 

and  provides  that  in  payment  the  city  shall  have  power  to 

make  assessments  upon  all  lots  and  pieces  of  ground  abutting 

upon  the  improvement,  without  any  exemption  or  reservation 

whatever.     This  oourt  has  ruled  that  section  1,  article  11,  of 

the  constitution  of  the  state,  providing  for  a  uniform  and 

equal  rate  of  assessment  and  taxation,  relates  to  taxes,  and 

does  not  apply  to  such  special  assessments  or  taxes  as  are  i  m 

posed  upon  abutting  lot  owners  in  cities  for  street  improve* 

ments:  Commimonen  of  Ottawa  Co,  y.  NeUon^  19  Kan.  234; 

27  Am.  Rep.  101;  Hines  v.  Leavenworth^  3  Kan.  186.    It  has 

been  decided  frequently  by  this  court  that  a  city  has  exclusive 

ears  and  control  of  its  streets  and  sidewalks,  and  must  make 

them  reasonably  safe  for  travel:  City  of  Atchison  v.  King^  9 

Kan.  6S0;  Jansen  ▼•  Atehieony  16  Kan.  858;  Oaage  City  v. 

BrowT^  27  Kan.  74;  Mavllby  ▼.  Leavenworth^  28  Kan.  747.    It 

follows  necessarily  that  a  city  must  keep  in  repair  its  streets 

and  sidewalks.    The  statute  provides  how  this  may  be  done. 

There  is  no  exemption  in  the  statute  of  a  court  house  or  other 

public  grounds.    Streets  and  sidewalks  in  front  of  or  around 

a  court-house  square  or  other  public  ground  should  be  kept 

in  as  safe  condition  by  the  city  as  other  streets  and  sidewalks. 

It  is  not  just  that  the  other  abutting  lot  owners  pay  the  special 

assessments  intended  to  improve  or  benefit  the  court-house 

square.     It  is  certainly  unfair  that  the  taxpayers  of  the  city 

should  pay  for  all  the  special  improvements  beneficial  to  the 

court-house  square,  when  all  the  taxpayers  of  the  county  are 

^ually  interested  therein* 

It  is  said  by  Judge  Cooley  that,  "  It  is  no  objection  to  an 
assessment  for  a  local  work  that  the  property  assessed  is  used 
for  a  purpose  that  will  not  be  specially  advanced  by  the  im- 
provement; as,  for  instance,  that  it  is  dedicated  to  the  pur- 
poses of  sepulture,  or  is  occupied  by  a  building  erected  for  the 
purix)Bes  of  public  worship,  or  is  devoted  to  school  or  charita- 
ble purpoees,  or  constitutes  the  track  of  a  railroad,  or  is  put 
to  any  oae  to  which  the  market  value  of  the  property  is  un« 
important.  There  is  nothing  necessarily  permanent  in  any 
KQsent  use;  not  sufficiently  so^  at  least,  to  give  it  a  oontrol* 
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ling  inflaence  in  determining  principles  of  taxation.  Bt8i» 
public  property  is  often  subjected  to  these  special  assessmenta, 
there  being  no  more  reason  to  excuse  the  public  from  paying 
for  such  benefits  than  there  would  be  to  excuse  from  payment 
when  property  is  taken  under  eminent  domain":  Cooley  on 
Taxation,  sea  468;  St.  LouU  Public  School  y.  8L  LouU,  26  Mod. 
468. 

In  Mayor  of  Baltimore  ▼•  Oreen  Afountain  Cemetery^  7  Md. 
617,  it  was  held  that,  ^*  the  property  of  the  United  States  of 
the  city  and  county  of  Baltimore  are  all  exempted  from 
taxes,  and  yet  it  has  never,  so  far  as  we  are  informed,  been 
contended  that  it  was  not  liable  for  the  paving  done  in  front 
of  it,  and  we  can  see  no  reason  why  that  of  the  appellee* 
should  be.  If  the  latter  be  not  responsible,  then  it  is  evident 
the  street  must  forever  remain  unpaved,  or  the  expense  of  it 
be  borne  wholly  and  entirely  by  the  proprietors  of  the  lota 
opposite.  Surely  this  never  could  have  been  the  intention  of 
the  legislature,  nor  can  it  be  imagined  it  was  its  purpose  to 
compel  the  city  generally  to  do  it  It  must  be  viewed 
practically  as  a  benefit  conferred  on  the  property  of  the  ap* 
pellees,  and  the  mere  fact  that  they  were  indifferent  to  it 
ought  not  to  avail  in  their  favor  any  more  than  the  like  indif* 
ference  of  an  individual  proprietor  would  shield  him  from 
liability  to  pay  his  quota  when  paving  is  done  in  front  of  hia 
ground.'' 

In  Bastan  v.  Soehester^  67  N.  Y.  628,  Miller,  J.,  in  deciding 
the  case,  used  the  following  language:  *^  In  the  Matter  of  the 
Mayor  of  New  York^  11  Johns.  77,  it  was  held  that  «  •  .  • 
churches,  which  were  exempt  from  taxation  under  the  act  of 
1801,  were  not  exempted  from  assessments  for  local  improve- 
ments. The  same  rule  would  render  the  property  of  the  state 
liable  for  such  assessments.  As  these  are  considered  under  the 
decisions  as  benefits  to  the  property  assessed,  increasing  ite 
value,  and  not  as  a  tax,  no  valid  reason  exists  why  the  state, 
any  more'  than  individuals,  should  be  exempted  from  paying 
for  the  advantages  conferred.  A  diflferent  rule  would  compel 
individual  lot  owners  to  pay  assessments  levied  for  improve- 
ments which  were  a  benefit  to  the  state  lands,  without  anj 
adequate  advantage,  and  in  many  instances  impose  a  burden 
which  would  be  extremely  onerous  and  produce  great  injus* 
tice.  This  could  not  have  been  intended.  Although  the  state 
eannot  be  made  a  party  to  an  action  to  enforce  such  a  claim 
and  be  sued  in  its  sovereign  capacity,  it  may  be  assumed  thai 
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the  state  will  provide  means  for  the  liquidation  of  assessraenta 
imposed  by  virtae  of  laws  enacted  by  its  legislatare,  and  that^ 
as  has  been  frequently  done  beretofoiei  appropriations  will  b^ 
made  for  that  purpose." 

We  do  not  think  that  the  phrase  in  paragraph  790,  Greneral 
Statutes  of  1889,  concerning  ^^  the  taxable  property  chargeable 
therewith,"  restricts  a  city  from  levying  special  assessnienta 
or  taxes  upon  public  grounds,  because,  if  construed  as  ia 
claimed  by  counsel  for  Franklin  County,  then  all  the  prop- 
erty used  exclusively  for  literary,  educational,  scientific,  re- 
ligions, benevolent,  and  charitable  purposes  will  also  be 
exempt  from  the  levy  or  payment  of  special  assessments  or 
taxes.  This  is  contrary  to  the  general  view  held  by  the  pro- 
fession,  and  is  opposed  to  the  practice  prevailing  in  the  cities* 
While  sach  property  is  exempt  from  taxation  under  section 
1,  article  11,  of  the  constitution,  it  is  not  exempt  from  special 
assessments,  or  taxes  for  the  improvement  of  streets  or  side* 
walks. 

The  serious  difficulty  in  this  case  is  as  to  the  manner  of 
ooUecUng  the  special  assessment.  We  held,  in  the  case  of 
C(favmM9ifyMT%  of  Stafford  Co.  v.  First  Nat  Bank^  48  Kan.  561,. 
that  as  the  statute  makes  special  provision  for  the  collection 
of  taxes,  they  are  not  a  debt  in  the  ordinary  sense  of  the  term,. 
and  consequently  an  action  will  not  lie  for  their  recovery. 
We  have  no  inclination  to  change  that  ruling.  A  court  house 
cannot  be  sold  or  disposed  of  under  tax  proceedings  or  at 
forced  sale  for  special  assessments  or  taxes  levied  upon  the 
ground  thereofl  Such  grounds  are  for  the  uses  and  purposes 
of  the  public,  and  are  essential  to  the  administration  of  the 
executive  and  judicial  duties  of  the  county  and  state,  and, 
therefore,  are  not  subject  to  sale  for  taxes  or  upon  judgmenta 
rendered  against  a  county.  Perhaps  it  ought  to  be  assumed^ 
when  a  special  assessment  is  made  in  accordance  with  the 
provisions  of  the  statute  for  the  opening  or  improvement  of  a 
public  street,  that  the  officials  of  the  county  would  allow  and 
provide  for  the  payment  of  the  same  without  any  action  or 
other  legal  proceedings  being  necessary.  It  is  presumed  that 
the  sovereign  or  state  will  do  no  wrong.  If  a  county,  how- 
ever,  refuses  to  pay  the  special  assessments  or  taxes  legally 
levied  against  its  property,  as  such  property,  on  account  of 
the  public  uses  to  which  it  is  applied,  cannot  be  sold  at  a  tax 
or  other  forced  sale,  there  is  no  impropriety,  after  the  claim 
is  disallowed,  in  permitting  the  district  court,  on  appeal,  to 


400        Board  of  Commibsionbbs  xto.  i^.  Ottawa.    [KansaSi 

adjust  the  amount  thereofl  The  judgment  can  then  be  paid 
as  other  judgmentc,  against  a  county:  Gen.  Stats,  of  1889,  par. 
1618.  Such  rule,  it  seems  to  us,  will  be  beneficial  to  all  con* 
<iem6d|  will  work  no  hardship  upon  any  one,  and  permit  the 
fitreets  and  sidewalks  around  public  grounds  to  be  improved 
and  repaired  as  the  statute  prescribes,  and  in  an  equitable 
manner:  Cooley  on  Taxation,  672,  673;  Hassan  y.  RoehesteTf 
67  N.  Y.  628;  McLean  y.  Bloomingion,  106  IlL  209;  Adams  Co. 
▼•  Quiney^  130  IlL  666.  The  Illinois  oases  are  very  muoh  to 
the  point. 

Attempt  is  made  in  one  of  the  briefs  to  show  that  the  ooo* 
etitution  of  Illinois,  making  special  provision  for  cities  and 
towns  to  levy  special  assessments,  differs  widely  from  th<i 
provisions  of  the  constitution  of  this  state.  We  have  exam* 
ined  the  provisions  referred  to^  and  do  not  note  the  difference 
claimed. 

Our  attention  is  called  to  the  decisions  of  the  courts  oi 
Massachusetts  and  Texas,  to  the  effect  that  the  property  of 
-counties  is  exempt  from  special  assessments  or  taxes.  Not- 
withstanding the  reasoning  of  the  able  courts  of  those  states, 
we  are  inclined  to  think,  under  the  provisions  of  our  consti« 
tution  and  statutes,  the  better  rule  to  be  that  cities  have  the 
power  to  levy  upon  public  grounds  the  special  assessments 
necessary  to  improve  the  streets  and  sidewalks  in  front  or 
around  them;  and  where,  for  public  reasons,  the  property 
•cannot  be  sold  at  forced  sale,  then  that  the  assessments  can 
be  collected  as  stated. 

The  judgment  of  the  district  court  will  be  affirmed* 


Taxation  and  Asssssmbnt  ot  PaBLio  Pbopbrtt.  —  TaxaHonfir  Receime, 
Am  9k  general  rule,  publie  property  of  whaterer  natare»  whether  of  the  United 
States  or  of  a  state,  or  of  any  of  its  subordinate  political  sabdiyisions,  is  not 
liable  to  taxation  for  the  pnrposes  of  revenne.  Snch  property  is  exempt 
from  taxation  on  general  principles  of  pnblio  policy,  and  independently  of 
•any  express  provisions  to  Hie  eontrary.  Gonstitntions  providing  for  the 
taxation  of  all  property  within  the  state,  and  statutes  imposing  taxes  oa 
enoh  property,  do  not  extend  to  or  inolade  pablio  property  of  any  descrip- 
tion, and  no  exemption  law  is  needed  to  relieve  it  of  the  burden  of  taxations 
Do^U  ▼.  AuaUn,  47  Cal.  853;  Mayor  etc  NathvilU  ▼.  Bank  of  Tenne^sos,  1 
Swan,  269;  Wett  Hartford  ▼.  Board  qf  Water  Oomm'rs,  44  Conn.  SIKh 
People  T.  Doe,  36  GaL  820;  Directors  t.  School  Directors.  42  Pa.  St.  22.  The 
fue  of  the  words  in  a  state  oonstitntion,  "that  all  property  in  the  state* 
«liall  be  taxed  means  all  private  property,  and  does  not  include  pablio  prop* 
«rty:  People  ▼.  McCretry^  34  GaL  432L  While  most  publio  property  is  ia 
terms  made  exempt  from  taxation,  either  by  oonttitntional  or  statatocy 
«naetmei&t|  stiU  without  such  protection  it  b  exempt  iipoa  general  prinai' 
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plea,  for  aa  aiich  property  la  generally  procured  by  taxation.  It  would  bt 
against  principle  that  the  product  of  one  taxation  ahonld  bo  mado  the  aab" 
Jeet  of  another:  Ifeaf  Hartford  ▼.  Board  </  Water  Oamm*f%  44  Oomk 
360.  **  Nor  can  we  aee  bow  pablio  property  oan,  in  any  just  aenae,  bo  oon* 
aidered  as  a  souroe  of  revenue  to  be  derived  by  the  exerclne  of  the  taxing 
power,  for  it  waa  by  the  exercise  of  that  power  that  it  was  separated  from 
private  property  and  became  public.  No  positive  law  ia  necessary  to  exempt 
the  public  property  of  the  atate  from  taxation  by  any  of  ita  oorporationa  cr 
^Kon*  corporations,  aa  towna,  eitiai^  or  ooantiea*'i  Mayor  etc  qfNatkvUkr. 
Bank  of  Tennessee,  1  Swan.  269. 

UttUed  State*  Property.  —  "  It  fa  familiar  law  that  a  atate  baa  no  power  to 
tax  the  property  of  the  United  Statea  within  ita  limita.  Thia  exemption  ol 
proi>erty  from  atato  taxation,  and  by  taxation  we  mean  any  taxatioo 
by  aotbority  of  the  atate^  whether  it  bo  atrictly  for  atate  pnipoaea 
or  fof  mere  local  and  apeoial  purpoaea  and  objecta,  la  founded  upon 
that  principle  which  inheres  in  every  independent  goTemment»  that  it  must 
be  free  from  any  snch  interference  of  another  government,  aa  may  tend  to 
destroy  its  powera  or  impair  their  efficiency.  If  the  property  of  the  United 
Statea  could  be  aubjected  to  taxation  by  the  atate,  the  object  and  extent  of 
the  taxation  would  bo  subject  to  the  state's  discretion.  It  might  extend  to 
buildings  and  other  property  eaaential  to  the  discharge  ol  the  ordinary  boai- 
oess  of  the  national  government^  and  in  the  enforcement  of  that  tax  thoao 
buildings  might  be  taken  from  the  possession  and  use  of  the  United  Statetb 
The  oonatitution  vesta  in  Oongreaa  the  power  to  'dispose  of  and  make  all 
needful  rules  and  regulationa  reapecting  the  territory  or  other  property  bo* 
longing  to  the  United  States.*  And  thia  impliea  an  exclusion  of  all  other 
authority  over  the  property  which  oould  interfere  with  thia  right  or  obatruot 
Ita  exerciso;'*  Wieootmn  Cent  S.  R.  Oo.r.  PriceCounty,  183 U.  &  4iNMH>4. 
Ia  Fagan  v.  Chicago,  84  HL  227-233,  it  waa  aaid  that  "  We  apprehend  that 
no  rule  ia  more  uniformly  recognized  than  that  property  of  the  government 
ia  never  taxed  nnlesa  expressly  required  by  atatnte.  It  would  only  bo  to 
pay  money  from  the  treasury  to  be  returned  thereto.  It  could  be  of  no 
kind  of  benefit.  It  would  be  entirely  nseleaa,  and  hence  the  government 
never  requires  such  an  act  to  be  performed.  Nor  under  our  aystem  of  gov* 
ernment  can  the  atatea  tax  the  general  government,  ita  agenta  or  property, 
nor  oaa  the  general  government  tax  the  atatea^  their  agenta  or  property: 
AfcCulloch  T.  Maryland,  4  Wheat  316;  Otborn  v.  Bank  qf  United  8taie$,  9 
Wheat.  738.  In  theae  cases  it  waa  held  that  the  atatea  have  no  power  to 
tax  the  inatrumentalities  of  the  general  government  employed  in  the  per* 
formanoe  of  its  proper  functions.  In  the  caae  of  Dobbim  v.  CommUslonere  qf 
Erie  On..  16  Pet  447,  it  was  held  that  there  waa  a  limitation  on  the  tax- 
ing power  of  the  atate,  which  prohibita  it  from  taxing  the  inatmmenti^ 
omolnmenta,  and  persons  which  the  United  States  may  nae  and  employ  aa 
neoeeaaiy  and  proper  meana  to  the  exerciae  of  their  aovereign  power.  Now, 
thia  blook  of  ground  ia  need  and  employed  by  the  general  government  for  a 
onstombooae,  post  office,  eta,  or  in  erecting  buildings  for  that  purpose. 
Now  cnatomhouaea,  poat  officea,  and  oourthouaea  are  neceeaary  instrumen* 
talities,  and  are  proper  meana  to  be  employed  by  the  general  govommont  in 
oxeenting  ita  aovereign  power.  Thia  land  waa  pnrchased  by  it  for  the  pur- 
poao  and  tho  legislature  of  the  atato  gave  ita  conaent  that  it  might  bo  ao 
need,  and  oeded  to  the  United  States  jurisdiction  over  the  same.  Thia  ia, 
then,  in  ita  fullest  sense,  one  of  the  instrumentalitiea  employed  by  that  gov* 
amment  in  the  proper  exercise  of  ita  aovereign  power,  and  falls  within  ths 
9t.  &BP^  Vou  XXXIII.  -» 
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prineipU  of  those  deoisiona  and  of  Nathan  T.  LouUiana,  8  How.  88.  Tliii 
property,  then,  could  not  be  taxed  or  aaseMod  by  the  state  ":  Foffom  t.  Ohi* 
toga,  84  HI.  234^  The  same  principle  was  aononnoed  in  Andreum  ▼.  AmiUoTt 
88  Gratt.  115,  where  it  was  decided  that  when  the  United  States  goTem* 
ment,  under  an  agreement  with  the  owner  of  land,  erects  a  bnilding  thereon 
to  be  used  by  its  operatives  employed  by  it  in  dressing  stone  to  be  tiaed  im 
the  erection  of  its  public  buildings,  snch  bnilding  is  not  liable  to  itate  tax* 
ation.  In  expressing  its  opinion  in  this  case  the  ooort  adopted  the  iangnage 
Qsed  by  Chief  Justice  Marshall  in  deciding  the  case  of  Weston  v.  (My  CouncA 
i/  CharleHon,  2  Pet  449,  where  he  said  that  "The  sorereignty  of  a  state 
extends  to  ererything  which  exists  by  its  own  authority  or  is  introduced 
by  its  permission;  but  not  those  means  which  are  employed  to  carry  into 
execution  power  conferred  by  the  people  of  the  United  States.  The  at* 
tempt  to  use  the  power  of  taxation  on  the  means  employed  by  the  govern- 
nent  of  the  Union  in  pursuance  of  the  constitution  is  itself  an  abuser  be- 
eause  it  is  the  usurpation  of  n  power  which  the  people  of  a  single  stats 
cannot  give.  The  states  have  no  power,  by  taxation  or  otherwise,  to  retaidt 
impede,  burden,  or  in  any  manner  oontrol  the  operation  of  oonstitntional 
laws  to  carry  into  execution  the  powers  Tested  in  the  general  goTemment." 

The  states  have  no  power  to  tax  the  means  and  instruments  employed  by 
the  national  government  in  the  discharge  of  its  constitutional  functionst 
Stetson  V.  Bangor,  56  Me.  274-286.  The  power  of  taxation  by  a  state  oaa* 
not  be  broad  enough  or  extensive  enough  to  embrace  property  regarded  as 
the  means  or  instruments  of  conducting  the  federal  government  and  *'  the 
moment  that  the  tide  to  snch  property  becomes  vested  either  in  the  state 
or  the  United  States,  the  property  is  no  longer  the  subject  of  taxation.  It 
does  not  seem  to  make  any  difference  whether  the  property  is  used  as  a 
means  or  instrumentality  for  the  execution  of  any  of  the  powers  of  the  fed- 
eral government  under  the  constitution.  It  is  suflScient  if  the  title  is  in  the 
United  States,  the  exemption  from  taxation  attaohes**:  People  v.  United 
Btatee,  93  IlL  30:  34  Am.  Rep.  155;  oiting  MeOoon  v.  Bealee,  9  WalL  23; 
SailMpay  Co.  v.  Prescott,  16  WalL  603.  A  bridge  across  a  watercourse,  tiis 
titie  to  which  is  exclusively  in  the  United  States,  although  half  of  its  sk« 
pense  is  paid  for  by  a  railroad  company,  and  it  is  secured  to  its  use^  is  sol 
taxable  by  the  state^  wholly  or  in  part:  Chicago  etc.  A  12.  Co.  v.  Damtiport^ 
01  Iowa,  451. 

It  is  not  the  intention  in  this  note  to  enter  into  any  extended  disoussiott 
as  to  the  taxation  of  public  lands,  but  it  may  be  stated  generally  in  passing 
that  such  lands  are  not  taxable  by  the  state  so  long  as  they  are  the  proper^ 
of  the  United  States.  They  can  only  be  taxed  when  the  United  States  has 
issued  a  patent  therefor,  or  when  the  purchaser  has  acquired  a  **  perfect 
equity."  VThen  it  is  said  that  land  sold  by  the  United  States  may  be  taxed 
before  the  issoance  of  patent  therefor,  this  must  be  understood  as  applying 
only  when  the  right  to  the  patent  is  complete,  and  the  equitable  title  is 
fully  vested  in  the  purchaser  without  anything  more  to  be  paid,  or  any  act 
to  be  done,  going  to  the  foundation  of  his  rights.  Prior  to  this  and  wfails 
the  title  remains  in  the  United  States,  such  land  is  public  property,  not 
subject  to  taxation:  Central  Pae,  B,  B.  Co,  r.  Howard^  52  OaL  5SXJi  People 
T,  Donnelly,  58  CaL  144;  Wisconsin  Cent.  B.  B.  Co.  v.  Taylor  Oo.,  02  Wis.  87; 
Wisconsin  Cent  B  B.  Co.  r.  Conutoek,  71  Wis.  88;  BaUway  Co.  t.  Preoo^ 
16  WalL  603;  BaiUoay  Co.  v.  MeShane,  22  Wall.  444.  These  cases  also  show 
that  land  grants  made  by  Congress  to  railroads,  or  to  the  state  in  trust  fcr 
puUio  improvements,  upon  oertain  conditions  to  be  performed,  rsaaim  • 
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psrfc  of  the  pablio  domain  and  the  property  of  the  United  States  until  laoh 
oonditiooa  are  performed,  and  until  then,  or  aa  long  aa  the  general  title  !•• 
in  the  general  government,  the  land  is  not  subjeot  to  taration  by  th« 


When  taxes  are  leried  npon  any  kind  of  property  while  owned  by  th* 
United  States,  and  are  sought  to  be  collected  by  jodgment  aud  sale,  it  make* 
■o  difference  who  files  objection  to  the  collection  of  snch  taxes,  bat  it  woald 
seem  that  the  district  attorney  of  the  United  States,  resident  in  the  district 
where  the  property  is  situate,  is  the  proper  person  to  interpose  aach  objeo* 
Horn  People  v.  UnUed  Stales,  93  III.  30;  34  Am.  Rep.  155. 

Taxation  of  State  Propertp, — No  general  rale  of  law  is  more  definitely 
wttlad  than  that  public  property  belooging  to  the  state,  no  matter  in  what 
body  or  person  the  legal  title  may  temporarily  yest^  is  not  subject  to  taxa- 
tion for  the  purposes  of  rerenue;  and  the  income  derived  from  any  stat^ 
institution  owned,  oontroUed,  or  managed  by  the  atate^  and  deroted  to 
pnblio  uses  is  not  taxable  for  either  state  or  municipal  purposes:  Board  qf 
RegemU  r.  HamiUon,  28  Kan.  376;  ApUn  ▼.  RegenU  qf  Univenitg  tf  UkJA' 
gam,  83  Mich.  467;  Atlantie  etc  R.  B.  Co.  r.  Board  qf  ComnCn,  75  N.  GL 
474;  Chkago  r.  People,  80  111.  ^384;  TrusUee  qf  PubUe  Schook  ▼.  Inhaih 
UomU  qf  Trenion,  30  N.  J.  Bq.  667;  PeopU  ▼•  Doe,  86  OaL  220;  Doyle  T. 
AmtUn,  47  OoX.  35a  In  the  last  case  it  was  said  to  be  well  settled  that  tb« 
property  of  a  state  or  of  a  mnnieipality  is  not  snbject  to  taxation  for  revenue 
purposes.  In  delivering  the  opinion  in  the  case  of  Trueteee  qf  Public  SchooU 
T.  inhabitante  of  Trenion,  30  N.  J.  Bq.  667-681,  the  ooart  said:  "The  im* 
mnnity  of  the  property  of  the  state  and  of  its  political  subdivisions  froni 
taxation  does  not  result  from  a  want  of  power  in  the  legislature  to  subjeot 
■neb  property  to  taxation.  The  state  may,  if  it  sees  fit,  subjeot  its  property 
and  the  property  owned  by  its  municipal  divisions  to  taxation,  in  commoa 
with  other  property  within  its  territory;  but  inasmuch  as  taxation  of  pubUe 
property  would  necessarily  involve  other  taxation  for  the  payment  of  tho 
taxes  so  laid,  and  thus  the  pubUc  would  be  taxing  itself  in  order  to  raisi 
money  to  pay  over  to  itself,  the  inference  of  law  is  that  the  genei^l  languago 
•f  statutes  prescribing  the  property  which  shall  be  taxable  is  not  applicablo 
to  the  property  of  the  state  or  its  municipalities.  Such  property  is,  there* 
fore,  by  implication,  exduded  from  the  operation  of  the  laws  imposing  tax* 
ation,  unless  there  is  n  dear  expression  of  intent  to  include  it.  Uenoo 
erown  lands  and  the  property  of  the  state,  or  its  political  subdivisions,  are 
not  taxable  under  genend  statutes  providing  for  taxation.  Under  the  gen* 
cral  tax  law  of  this  state  public  property,  whether  belonging  to  the  state  or 
ha  subordinate  political  divisions  such  as  counties,  cities,  towns,  and  town* 
•hips,  is  not  liable  to  taxation.*  In  the  case  of  Inhabitant*  qf  Worcester  v, 
Worcester,  116  Mass.  193;  17  Am.  Rep.  159,  the  oourt  said:  '*The  property 
of  tho  commonwealth  is  exempt  from  taxation,  because  as  the  sovereign 
power  it  receives  the  taxation  through  its  officers  or  through  the  municipal* 
itiea  it  creates^  that  it  may  from  the  means  thus  furnished  discharge  the 
duties  and  pay  the  expenses  of  government.  Its  property  constitutes  one  of 
the  instrumentalities  by  which  it  performs  its  functions.  As  every  tax 
would  to  a  certain  extent  diminish  its  capacity  and  ability,  we  would  be  un* 
willmg  to  hold  that  snob  property  was  subject  to  taxation  in  any  form,  unless 
it  were  made  so  by  express  enactment  or  by  clear  implication." 

Property  held  by  the  regents  of  a  state  university  in  their  corporate  capacity 
Is  the  public  property  of  the  state  held  by  the  corporation  in  trust  for  tiie  pur> 
to  whioh  it  is  devoted,  and  is  exempt  from  taxation:  Aplin  v.  Bsgonie  qf 
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C7nio0r«lfy, 83 Miok  467;  J?<9€ntoT.  JJomlttoii, 28 Kan. S78.  InApSnr. 
83  Mich.  470.  it  was  said:  **  The  public  property  belonging  to  the  state  incladet 
the  property  of  all  public  departments  of  the  state,  snch  as  the  Michigan 
University,  the  reform  school,  the  school  for  the  deaf  and  dumb,  the  state 
prisons,  the  asylnins,  the  agricnltural  college,  the  state  normal  school,  and 
other  public  institutions  supported  by  the  state  through  taxation,  or  by 
funds  or  property  appropriated  by  public  or  priyate  genoroeity  for  thai 
purpose.  It  cannot  be  supposed  that  the  legislatare  would  make  large  appro- 
priations for  the  support  of  these  institutions  or  levy  taxes  for  the  same 
purpose,  and  then  assess  the  property  held  by  them  in  tmst  to  carry  out  the 
name  object  for  which  such  taxes  are  levied. ** 

Mortgages  in  which  th^.  State  School  Fund  i$  invested  are  not  subject  to  state 
taxation:   Trustees  of  PuhUe  Schools  ▼.  CU^  qf  Trenton,  80  N.  J.  Eq.  667| 
and  when  the  title  to  the  property  in  which  snch  fund  is  invested  is  ao- 
quired  by  the  state  under  foreclosure  of  the  mortgage,  and  held  for  aohool 
purposes  only,  it  is  not  liable  to  taxation  by  the  state:  Ciijf  qf  Chicago  ▼• 
People,  80  111.  384.     Lands  which  are  the  property  of  the  state  are  not  sub- 
ject to  taxation,  and  the  purchaser  thereof  takes  them  free  of  all  tax  liens: 
Bradford  v.  La  Fargue,  30  La.  Ann.  432;  Braxton  v.  Rich,  47  Fed.  Rep.  J  78; 
smd  after  the  title  to  lands  of  an  alien  has  become  vested  in  the  state  by 
«scheat,  they  are  exempt  from  taxation:  RM  v.  State,  74  Ind.  252.     When 
atate  lands  are  conveyed  by  statute  for  a  term  of  years,  the  question  whether 
they  are  taxable  or  not  depends,  not  on  the  qualities  of  the  estate  so  granted, 
but  on  the  legislative  intention  as  expressed  in  such  statute:  State  y.  Haight^ 
36  N.  J.  L.  471.     Land  held  by  a  state  institution  as  an  agricultural  college 
under  a  mortgage  for  money  loaned  by  the  state  and  arising  from  the  sale  of 
its  lands  granted  to  it  by  Congress  are  exempt  from  taxation:  RegenU  ▼• 
HamiUon,  28  Kan.  378.    Land  held  by  the  trustees  of  a  state  industrial  nni- 
^^ersity,  belonging  to  and  under  the  control  of  the  state,  is  not  snbjeot  te 
taxation:   Board  qf  Trustees  v.  Board  of  Supervisors,  76  HI.  184.     Publio 
echool  houses,  together  with  the  necessary  land  for  their  use,  are  not  taxaUex 
Oerhe  v.  PurceU,  25  Ohio  St  229;  and  schools  or  educational,  charitable^  or 
religious  institutions  established  by  private  donation,  but  carried  on  for  tho 
public  benefit,  together  with  the  land  necessary  for  their  use,  may,  by  atai> 
fite,  be  exempted  from  taxation:  Qerke  v.  Purcell,  25  Ohio  St  229;   WtnrU 
▼.  Manchester,  66  N.  H.  508;  22  Am.  Rep.  504;  Ourtis  v.  FFAippfa,  84  Wis. 
350;  1  Am.  Rep.  187.     A  state  lunatic  asylum  is  not  subject  to  taxation  by 
the  sUte:   WUUams  v.  Little  White  Rock  Co.,  Wilson  Sup.  Ot  (Ind.)  7;  nor 
St  bank  chartered  for  the  benefit  of  the  state:  Nashville  v.  Bank  qf  Tennessee, 
1  Swan,  269;  nor  the  income  of  the  state  derived  from  a  railroad  owned, 
controlled,  and  managed  by  it:  State  t.  Atkins,  35  Ga.  315;  nor  pnblie  or 
etate  money  devoted  to  the  purposes  for  which  it  is  intended,  so  long  ae 
they  are  public  purposes:   Commonwealth  ▼•  Morrison,  2  A.  K.  Marali.  76; 
Trustees  v.  Taylor,  30  N.  J.  Eq.  618. 

Taxation  of  Municipal  Property.  — The  authorities  are  generally  agreed 
that  the  public  property  of  a  city  or  county  used  only  for  governmental 
purposes  is  exempt  from  taxation  by  the  state  or  city  for  the  purposes  of 
revenue:  Low  v.  Lewis,  46  Cal.  550;  Doyle  ▼.  Austin,  47  OaL  868|  PeopU 
r.  Salomon,  51  HI  37;  West  ffartford  v.  Board  of  Wattr  Omm'rs,  44 
Conn.  360;  Trustees  of  Public  Schools  v.  Inhabitants  qf  TVenlOfl^  80  K.  J.  Bq. 
«67;  Rocltester  ▼.  Rush,  80  N.  T.  802;  Piper  ▼.  Singer,  4  Serg.  ft  R.  853. 
Buildings  and  other  property  owned  by  municipal  corporations,  and  appro* 
priated  to  public  uses,  are  but  the  means  and  instrumentalities  used  for  mn« 


July,  1892.]     Board  of  Commisbionbrs  etc.  v.  Ottawa.    406 

■ieipttl  and  goYemmental  pnrposdi^  and  are  therefore  exempt  from  genonl 
texaticm  by  neoessary  impUoation  in  the  absence  of  any  statutory  or  oonstitn* 
tioaal  prohibition:  InhalntanU  of  Camden  v.  Camden,  77  Me.  630;   Toum  <^ 
WeU  Hartford  ▼.  Board  of  Water  Comm'rs^  44  Coun.  360;  InhabUanU  of  Wof 
€eMer  OouHty  t.  Worcester,  116  Maae.  193;  17  Am.  Kep.  169;  luhohUanU  ^ 
Wa^land  v.  Coun^  ComnCre^  4  Gray,  600.     In  inhabUantaqf  Camden  y.  Cam^ 
den,  77  Me.  530,  the  eonrt  said:  "Towns  are  public  corporations  created  for 
similar  public  purposes  in  the  due  administration  of  the  government  of  tha 
atate.     Aa  incident  to  their  existence  and  the  objects  of  their  creation,  they 
are  allowed  to  purchase  or  build  townhouses,  schoolhouses,  poorhouses,  and 
poliea  atations,  these  being  among  the  recognized  functions  of  the  govern- 
ment, and  aa  snoh,  exempted  by  implication  from  the  general  provisions  of 
the  atatut«  in  relation  to  taxation  as  property  appropriated  to  public  usee.'* 
All  muuicipal  property  used  for  public  purposes  of  local  improvement,  such 
•a  halla  for  municipal  meetings,  courts,  prisons,  or  the  like,  is  exempt;  but 
property  which  is  not  used  for  the  purpose  of  carrying  on  the  municipal 
gOTernment,  but  only  for  the  convenience  or  profit  of  the  municipality,  and 
which  ia  not  specifically  exempted,  is  liable  to  be  taxed:  City  of  Lomamlle  ▼• 
Oommonwetdth^  1  Duvall,  295;  85  Am.  Dec  624.     A  state  has  the  power  to 
Vn>vide  by  statute  for  the  taxation  of  its  municipalities  or  their  corporate 
property 9  but  the  intention  to  do  so  must  clearly  appear;  it  will  not  be 
presumed:  TruaUea  qf  Public  SdiooU  v.  Trenton,  30  N.  J.  £q.  067;   Wayland 
▼«   Counijf  Comm're,   4  Gray,   600;  City  of  LomamUe  ▼.  CommowvieaJUh^  1 
Davall,  295;  85  Am.  Deo.  624;  County  of  Erie  ▼.  Brie^  113  Pa.  St.  3(>0;  StOm 
▼.  Majfor  qf  Mobile,  24  Ala.  691;  and  in  the  absence  of  express  exemption  of 
the  property  of  counties  or  cities  from  taxation,  an  exemption  can  be  im» 
plied  only  when  the  property  is  actually  appropriated  to  public  uses;  thus 
when  real  estate  is  purchased  by  a  county  for  enlarging  a  jail  and  jail 
grounds,  it  ia  subject  to  taxation  while  leased  for  private  purposes  and  a 
aonrce  of  income  to  the  county,  and  such  tax  may  be  levied  by  the  dty 
within  which  the  land  is  situated:  El*eex  County  v.  Salem,  163  Mass.  141. 

Under  the  general  rule  that  public  property  belonging  to  a  city  or  county^ 
and  used  for  public  purposes,  is  not  subject  to  taxation  for  revenue  purposes^ 
it  has  been  decided  that  a  city  cemetery  ia  not  liable  to  such  taxation:  Peo* 
pb  ▼.  Doe,  36  GU.  220;  Louievilie  v.  Nevin,  10  Bush,  649;  19  Am.  Rep.  78. 
Kor  ia  a  county  poor  house:  Directors  qf  Poor  v.  School  Directore,  42  Pa.  Bt, 
21.  Nor  a  city  and  county  courthouse  and  jail:  LouievUle  v.  Commonwealth, 
1  Duvall,  295;  85  Am.  Dec.  624;  InhabitanU  of  Worcester  County  ▼.  fForoes* 
ter,  116  Mass.  193;  17  Am.  Rep.  169;  County  qf  Harris  ▼.  Boyd,  70  Tex.  287. 
Nor  state  or  city  parks  or  commons:  People  v.  Salomon,  61  IlL  37.  Nor  m 
eity  wharf:  Low  v.  Lewis,  46  Cal.  660.  Nor  a  city  engine  house:  County  qf 
Erie  ▼•  Erie,  113  Pa.  St.  360.  Nor  land  and  a  reservoir  purchased  in  fee  or 
otherwise  acqnired  by  a  city  or  county  for  the  purpose  of  public  water  works, 
and  used  for  that  purpose  only:  Inhabitants  of  Wayland  v.  County  Comm*rs, 
4  Gray,  600;  Rochester  ▼.  Rush,  80  N.  Y.  302;  Town  qf  West  Hartford  ▼. 
Board  qf  Water  Comm*rs,  44  Conn.  360;  State  v.  Oc^ney,  34  N.  J.  I^.  13U 
But  when  the  city  owning  its  water  works  derives  a  revenue  or  income  from 
their  nae,  they  are  subject  to  taxation  the  same  as  any  prirate  property^ 
Comdy  qfErie  v.  Commissioners  of  Water  Works,  113  Pa.  St.  868.  Real  estate 
conveyed  to  a  county  for  its  exclusive  uae,  or  acquired  by  it  by  any  other 
means,  so  long  as  it  is  not  used  for  any  other  than  county  or  municipal  pur* 
poses,  ia  exempt  from  taxation:  Durhee  v.  Board  of  Comm*rs,  29  Kan.  697^ 
InhabitanU  of  Worcester  County  v,  Worcester,  116  Mass.  193;  17  Am.  Rep^  160| 
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€HUon  ▼.  ffovf6,  37  Iowa.  168;  Moore  t.  Moriedge,  42  Iowa.  86.  Under  tUs 
rale  land  aaed  aa  a  city  ferry  landing  is  not  anbjeot  to  taxation:  Biaek  ▼• 
Sherwood,  84  Va.  906;  PeopU  ▼.  Board  qf  ilewMora,  47  Hnn,  S8S.  Gonntgr 
aohool  land*  are  not  sabjeot  to  taxation  while  owned  by  the  eonntie^  no 
matter  whether  snch  lands  are  leased  or  not:  DaMghaiy  ▼•  Tkomprnm^  71 
Tex.  192;  Davift  ▼•  BwmeU^  77  Tex.  8. 

A99eaameni  of  PubUe  Propertif  for  Loeal  TmprovemenL  — Upon  tho  qnertioa 
as  to  the  power  of  -a  mnnidpality  to  levy  and  ooUeet  an  asMesment^  aa  di»* 
tingnished  from  a  tax,  against  pablio  property  or  property  exempted  bj  lav 
from  taxation  generally,  in  oases  when  saeh  assessment  is  made  for  tbe  por> 
pose  of  paying  for  a  work  of  local  improvement*  as  tbe  grading  of  a  street^ 
the  laying  of  a  sewer,  or  the  like,  the  anthorities  are  in  great  oonfltot^  and 
perhaps  about  equally  divided.  la  the  only  oaae  npon  the  snbjeet  whioh  w» 
have  been  able  to  disoover  it  was  held  that  real  property  of  the  United. 
States  was  not  sabjeot  to  assessment  for  tbe  parpose  of  paying  the  expenaas 
of  extending  a  pablio  street,  for  the  following  reasons:  "A  municipal  oorp9> 
ration  has  no  power  to  assess  or  to  exact  from  the  state  or  the  general  goTar»» 
ment  any  sum  for  benefits  conferred.  The  power  to  levy  taxes  or  impose 
assessments  for  benefits  oan  only  be  exercised  on  the  governed  and  not  oa 
the  governing  power,  whether  state  or  federaL  Nor  does  a  fair  oonstmotioa 
of  the  statate  anthorizing  these  assessments  contemplate  the  exercise  of  sneih 
a  power.  The  whole  statate  mauifeatly  applies  to  individaals  and  Individ* 
ual  property.  It  refers  to  persons  alone,  and  not  to  either  the  state  or  gon* 
oral  government;  and  it  is  a  familiar  rale  of  iaterpretation  that  a  law  whiok 
refers  to  inferiors  is  never  applied  to  snperiors.  Again,  all  grants  are 
most  favorably  to  the  government  or  pablia  Hence  when  the  power 
granted  to  these  manioipal  governments  to  make  each  assessments,  it  wonld 
not  be  a  favorable  constraotion  to  the  government  to  hold  that  the  assftss 
ment  might  be  imposed  on  government  property.  Snch  a  power  cannot  ba 
implied,  bat  oan  only  be  exercised  when  expready  granted  "s  Fagam  ▼•  C9U* 
cago,  84  111.  234. 

Caaeg  Bxempting  from  A$9e88menL  —  It  wonld  seem  to  be  the  better  mle^ 
as  based  npon  the  reasoning  of  those  adjadications  whioh  have  been  moot 
carefally  considered,  that  the  state  legislatnre  has  power  to  make  the  prop* 
erty  of  the  state  or  of  a  mnnidpality  subject  to  assessment  for  local  benefifcai 
bat  that  property  owned  by  the  state  or  mnnicipalities,  and  naed  for  pablio 
purposes,  is  not  liable  to  assessment  for  local  benefits  or  improvements  ut 
the  absence  of  express  language  in  a  statate  indicating  an  intention  that  it 
shoald  be  so  assessed:  8uue  v.  CfUy  qf  Hartford^  60  Conn.  89;  47  Am.  Rep. 
622;  StcUe  v.  HoiaUng,  44  N.  J.  L.  347;  Doyle  v.  AueUn,  47  OaL  863;  Polk 
County  Sav,  Bank  v.  State,  69  Iowa,  24;  InkabUante  0/  Woreeeter  Comniif  ▼• 
WoreesUr,  116  Mass.  193;  17  Am.  Rep.  159.  In  the  last  case  it  was  held 
that  the  charter  of  the  city  of  Worcester,  authorizing  assessments  for  sewera 
on  all  property  benefited,  did  not  extend  to  property  of  the  ooanty,  beoanaa 
it  was  not  dearly  expressed  that  such  property  might  be  so  assessed. 

In  Polk  County  Sav.  Bank  v.  SteUe,  69  Iowa,  24,  where  it  was  sought  to 
onforoe  a  sewer  assessment  npon  property  owned  by  the  state  and  need  for 
governmental  purposes,  the  court  said:  "The  qnestion  whether  the  dty 
oounsel  had  the  power  to  make  said  assessments  against  the  property  of  the 
state  arises  npon  the  record  before  us,  and  must  be  determined.  In  adopt- 
ing the  ordinance  mentioned  above,  and  in  making  the  asseesment  in  question, 
the  dty  assumed  to  exercise  the  power  conferred  npoa  it  by  chapter  16^ 
nets  of  the  seventeenth  general  assembly.    The  dty  has  such  poweca  oalj 
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with  reference  to  the  subject  as  are  coaferred  upon  it  by  statute;  and  if  the 
power  to  assess  the  cost  of  said  improvement  against  the  property  of  the 
ctate  is  not  conferred  by  tlie  aot  referred  to  above,  it  does  not  exist.    The 
first  section  of  the  act  empowers  the  oooncil  of  cities  of  the  first  olass  to  pro* 
Tide  by  ordiuauee  for  the  oonatruotion  of  sewers,  and  to  pay  the  cost  of  oon- 
«tmcting  the  same  out  of  the  general  fund  of  the  city,  or  assess  the  same  on 
tbo  adjacent  property,  or  to  levy  a  sewerage  tax  within  the  sewerage  dis- 
triot^  oat  of  which  to  pay  the  cost  of  constructing  the  same.    Another  sec- 
tion of  the  act  provides  that  special  taxes  levied  under  it  for  the  construction 
^  aewers  shall  be  payable  by  the  owners  personally  at  the  time  of  the  sssobs 
flient,  and  shall  be  a  lien  upon  the  property  so  assessed,  and  that  the  prop- 
erty may  he  sold  for  the  payment  thereof  in  the  same  manner  and  with  like 
effect  as  in  cftse  of  sales  for  the  nonpayment  of  ordinary  city  taxes.    It  is 
•pparentto  we  think,  from  a  casual  reading  of  the  statute  that  the  legislature 
sever  intended  to  confer  upon  cities  the  authority  contended  for  in  this  case. 
It  is  not  conferred  in  express  terms  by  the  provisions  of  the  act.    If  it  had 
heen  the  intention  to  confer  such  power,  we  would  naturally  expect  to  find 
•ome  proTision  making  it  the  duty  of  some  officer  or  agent  of  the  state  to  pay 
•neh  assessments  when  made,  and  making  the  necessary  appropriations  for 
meeting  such  charges  when  they  accrued.    But  no  such  provisions  have  been 
enacted.    The  power  to  sell  the  property  assessed  for  the  payment  of  the  tax 
Is  as  certainly  conferred  by  the  act  as  is  the  power  to  make  the  assessment; 
end  if  the  position  of  plaintiffs  and  the  city  is  correct,  it  follows  that  the  cap- 
ital of  the  state  or  any  of  its  charitable  or  reformatory  institutions,  which 
may  be  situated  within  cities  of  the  first  class  may  be  sold  for  the  payment 
of  such  assessments,  and  the  title  of  the  state  thereto  divested.     We  will 
not  presume  that  such  a  result  was  intended  ":  Poik  Counig  Savinffi  Bank  T* 
Aote,  69  Iowa.  29,  30. 

A  city  has  no  power  express  or  implied,  to  sell  its  own  real  estate  to  sat* 
jsfy  a  special  assessment  levied  upon  it  for  the  payment  of  a  local  improve- 
ment made  by  its  authority.  In  such  case  the  sale  is  void,  and  confers  ne 
title  on  the  purchaser:  Taylor  v.  PeopU^  66  111.  322. 

School  property  or  school  lands  held  in  trust  for  school  purposes  are  gen- 
orally  exempt  from  special  assessments  as  well'  as  from  general  taxations 
Chicago  ▼.  People^  80  IlL  384;  People  v.  Trtutees  of  Selioob,  118  IlL  62;  Ciig 
4/  Toledo  V.  Bwtrd  qf  Edveathn^  48  Ohio  St.  83;  CUy  of  Hartford  v.  Wed 
Middle  Dutti-ict,  45  Conn.  462;  29  Am.  Rep.  687;  Board  qf  Improvemeta  v. 
LUlle  Rock  School  DiM,,  66  Ark.  000;  37  Anu  &  Eng.  Corp.  Cas.  392. 

Under  existing  statutes,  many  charitable,  educational,  and  religions  in* 
stitutions  are  exempt  from  taxation  for  any  puspose,  and  though  a  majority 
of  the  cases  hold  that  such  exemption  does  not  extend  to  and  inclnde  special 
assessments  for  local  benefits,  still  respectable  authority  exists  to  support 
the  proposition  that  an  exemption  from  general  taxation  granted  to  such  in* 
stitutions  will  also  exempt  them  from  liability  for  local  assessments.  That 
when  a  college  and  its  lands  are  exempted  from  all  '*  civil  impositions,  taxes, 
and  rates,**  they  are  also  exempt  from  special  assessment  for  street  improve- 
ment: Harvard  CotUge  v.  Boxton^  104  Mass.  470;  and  in  SUUe  v.  Mayor  eMk 
^Netoarkf  36  N.  J.  L.  478, 13  Am.  Rep.  464,  the  aot  incorporating  the  proe* 
ecutors,  a  protestant  orphan  asylum,  declared  that  their  property  should  not 
be  subject  to  taxes  or  assessments,  and  it  was  decided  that  the  words 
'*taxes''or  "  assessments  *' were  not  synonymous,  and  that  they  exempted 
the  property  of  such  institution  from  assessments  for  local  benefits  as  weU 
as  from  taxes  for  general  revenue  purposes. 
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When  church  property  is  exempted  from  general  tazation/it  is  also  exen^ 
from  assessment  for  the  cost  of  a  sewer  built  by  the  city  in  the  Btreel  on 
which  such  property  fronts.  An  assessment  on  a  oity  lot  for  the  cost  of  ma* 
nioipal  improvement  in  the  street  on  which  the  lot  fronts,  is  nothing  more 
nor  less  than  a  species  of  local  taxation:  City  <^  Sfrk  ▼.  Firai  (TmvermUui 
Church,  105  Pa.  St  278.  The  same  doctrine  is  maintained  in  TrvUetB  Fini 
tie.  Church  ▼.  Atlanta,  76  Ga.  181-190,  where  the  court  said:  *' Where,  lot 
ns  ask,  in  the  legislation  of  this  state  can  a  statute  be  found,  whioh  imposes 
any  tax,  or  burden  in  the  nature  of  such  tax,  either  upon  '  public  property  ' 
or  upon  '  places  of  religious  worship,'  or  'places  of  burial,*  or  upon  'property 
used  purely  for  charitable  purposes?'  When  has  any  municipal  corporation, 
created  by  our  laws,  or  authorized  by  our  constitution,  under  any  general 
power  to  make  assessments,  ever  before  set  up  a  claim  to  impose  burdens  for 
the  support  of  the  city  government,  or  for  the  maintenance  of  its  polioe 
powers  upon  property  held  by  tlie  public,  or  for  purposes  of  religious  wor* 
ship,  or  charity,  or  sepulture?  If  there  were  nothing  else  but  what  is  sug- 
gested by  these  considerations,  we  would  find  it  impossible  to  eonclude, 
without  disregarding  every  rule  of  construction  applicable  to  such  oase^  that 
the  legislature  ever  intended  to  confer  upon  the  city  rulers  and  officers  the 
power  they  are  emleavoring  to  exercise.  Does  it  not  surpass  belief  that  the 
framers  of  this  act  thought  they  were  enabling  the  municipality  to  burden 
and  encumber  the  capitol  grounds,  located  in  Atlanta,  with  assessments  in 
order  to  lay  down  pavements,  to  construct  sewers,  drains,  etc,  and  upon 
failure  or  refusal  to  pay  the  assessment  made  for  these  purposes,  to  bring  the 
oapitol  and  the  ground  upon  which  it  stands  to  sale,  and  thus  force  the  state 
to  pay  its  portion  of  whatever  liability  was  incurred  for  the  making  of  suob 
improvements?  It  is  inconceivable  that  the  legislature,  by  any  general  grants 
could  have  relinquished  its  power  over  this  subject  even  temporarily,  so  m 
to  enable  a  few  persons,  owning  one  third  of  the  land  in  a  block  abutting  (m 
a  street  in  which  its  property  happened  to  be  located,  to  burden  it  nith  the 
expense  of  such  costly  improvements  as  the  city  authoritios  might  see  proper 
to  direct,  and  in  certain  contingencies  to  bring  it  to  sale  and  divest  the  title 
of  the  state  and  oust  it  from  its  use  and  possession;  and  if  they  could  net  de 
this  to  the  capitol  grounds,  why  should  they  be  entitled  to  do  it  to  the  cuun^ 
courthouse  and  jail,  the  poorhouses,  the  various  public  schools,  or  the  prem* 
ises  occupied  by  churches  or  charity  hospitals,  or  such  as  are  used  for  burial 
purposes?  All  these  establishments  are  found  in  the  same  clause  of  the  oen« 
stitution,  and  of  the  act  giving  effect  to  it,  with  the  public  property,  and  ee 
far  as  concerns  their  liability  to  taxation,  are  placed  upon  precisely  the  same 
footing  with  it,  and  there  is  good  reason  for  the  close  and  intimate  aasocle* 
tiou  of  these  several  possessions,  in  that  they  are  devoted  as  well  as  the  pub- 
lic property,  to  the  attainment  of  the  legitimate  ends  of  government,  and 
each  contributes  its  share  to  securing  that  great  and  paramount  object. **  The 
court  then  decides  that  the  policy  of  the  state  as  exhibited  by  its  constitu- 
tion and  the  history  of  its  legislation,  it  to  encourage  and  advance  religion 
and  foster  charity,  and  that  a  statnte  allowing  local  assessments  for  street 
improvements  will  not  be  construed  under  general  expressions  as  including 
the  power  to  levy  and  collect  such  assessments  against  religious  or  charitable 
institutions:  Trwtecu  FirtU  etc  Church  v.  AUanta,  76  Ga.  181,  In  Firsi  Frf' 
hyterian  Church  v.  Fort  Wayne,  36  Ind.  338,  10  Am.  Rep.  35,  it  was  decided 
that  a  building  and  ground  used  for  religious  purposes  and  not  subject  te 
state  taxation,  is  not  snlijpct  tn  assessineut  to  contribute  to  the  cost  of  tbt 
construction  of  the  sewers  of  a  city. 
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When  a  cemetery  eorporation  or  association  is  exempted  by  statute  from 
•11  pnblio  taxes  and  assessments,  the  exemption  extends  to  all  assessments' 
for  local  impioTemonts  of  any  nature,  such  as  a  sidewalk  laid  in  front  of  tb» 
property  or  a  eewer  laid  in  the  street  fronting  thereon:  State  ▼•  8L  Patd^ 
86  Minn.  629;  Proprietors  of  Swan  Point  Cemetery  t.  Tripp^  14  R.  L  199. 
In  StaU  ▼.  8L  Paul,  36  Minn.  530,  the  court  said:  '<It  is  urged  that  the  ad- 
jectire  *  public'  implies  that  there  were,  in  the  yiew  of  the  legislature, 
taxea  and  assessments  other  than  those  which  it  designates  as  public,  and 
the  exemption  was  intended  to  be  limited  to  those  levied  upon  all  property 
for  some  general  use  or  purpose,  as  distinguished  from  those  charges  imposed 
«pon  the  property  in  a  particular  locality  to  defray  the  expense  of  some 
local  improvement.  To  give  it  the  construction  contended  for  renders  th» 
language  of  the  statute  merely  tautological,  and  the  word  'assessments' 
snperfluous.  The  language  used  may  be  neither  entirely  apt  nor  happy,  but 
we  do  not  think  that  the  term  'public  *  was  intended  to  thus  limit  the  ex- 
emption. Both  'taxes 'and  '  assessments '  are  levied  for  a  public  purpose, 
for  the  taxing  power  cannot  be  used  for  any  other.  Just  as  a  general  city 
tax,  for  example,  is  levied  for  a  public  purpose  common  to  the  entire  city, 
■o  an  assessment  for  the  cost  of  a  local  improvement  is  levied  for  a  publio 
purpose,  although  common  only  to  a  particular  street  or  district,  and  hence- 
levied  only  upon  the  property  fronting  upon  it»  or  benefited  by  it.  Bui 
each  18  a  tax,  and  each  ii  public  in  the  sense  that  it  is  levied  for  a  public 
purpose. 

"  In  our  judgment,  the  manifest  intention  of  the  legislature  was  to  exempt. 
the  property  of  oemetery  associations  from  all  public  charges  and  burdena 
imposed  in  the  exercise  of  the  taxing  power,  whether  of  a  general  or  local 
eharacter.  This  construction  is  in  harmony  with  the  object  of  this  exemp* 
tion  which  is  not  merely  to  aid  cemetery  associations  in  dollars  and  cents, 
to  the  amount  of  the  tax  or  assessment,  which  would  otherwise  be  levied 
•gainst  their  property,  but  mainly  to  preserve  cemeteries  for  the  particular 
vse  to  which  they  have  been  appropriated,  and  secure  their  perpetuity  a» 
plaoes  of  burial,  and  thus  in  accordance  with  the  common  sentiment  of  man* 
kind,  gnard  against  the  disturbance  of  the  resting  place  of  the  dead,  which 
would  naturally  ensue  if  the  ground  was  liable  to  be  sold  to  enforce  the 
•ollection  of  taxes  or  assessments.  In  our  cities  these  assessments  for  local- 
improvements  are  often  the  most  onerous  and  arbitrary  forms  of  taxation 
frequently  amounting  almost  to  legal  oonfiscation.  This  is  neceasarily  so 
from  the  very  nature  of  the  case.  If  we  are  correct  as  to  the  object  of  the 
exemption,  there  ia  therefore  the  greater  reason  why  it  should  extend  Uy 
these  assessmenta.  And  such,  we  think,  was  the  intention  of  the  legislaturew 
Against  this  it  has  been  suggested  that  these  assessments  are  not  a  burden, 
like  a  general  tax,  but  merely  an  equivalent  for  the  benefit  which  the  prop* 
erty  derives  from  tlfe  improvement,  and  therefore  it  is  not  to  be  presumed  that, 
the  legislature  intended  that  the  property  should  receive  the  benefit  without 
paying  for  it.  As  against  clear  and  unequivocal  language  in  a  statute,  such 
a  suggestion  is  without  force.  Bat  it  seems  to  us  that  the  supposed  dis- 
tinction between  general  taxes  and  local  assessments  is  more  apparent  thaa 
reaL  Both  are  taxes,  and  in  that  sense  are  burdens;  but  for  each  the  prop- 
erty receives  an  equivalent.  In  the  case  of  a  general  city  tax  this  equivalent 
Is  the  protection  of  property  by  the  various  agencies  of  the  city  government^ 
and  the  l)enetits  derived  from  public  improvements  made  by  the  eity  at. 
lat^  In  the  case  of  an  'assessment'  the  equivalent  is  the  bentAt  snp- 
pjsed  to  be  received  from  the  local  improvement.    To  exempt  property  frans* 
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•cither  form  of  taxation  is  simply  to  giTS  it  the  benefit  without  requiring  il 
io  oontrlbnte  its  share  of  the  costi    The  prineiple  is  the  same  in  eitiisr 


Coses  Holding  PubUe  Property  Liable  to  Local  AtaettmenL  —  We  now 
to  ft  oonsideration  of  those  cases  which  hold  that  publio  property,  tfaoogjh 
doToted  entirely  to  a  publio  use,  is  subject  to  assessment  for  local  improve* 
ment,  and  in  this  connection  we  will  also  oonsider  thoee  esses  which  maiB^ 
tain  that  property  exempted  from  general  taxation,  because  it  is  pnt  to  an 
educationalt  charitable,  or  religions  use,  is  not  also  exempted  from  loesl 
assessment,  but  must  bear  its  proportion  of  the  cost  of  any  local  benefit  coup 
ferred  by  order  of  the  muuicipality  in  which  it  is  situated.    These  deeiaioM 
proceed  upon  the  theory  that  there  is  a  manifest  distinction  between  a  ttt 
•and  an  assessment,  and  this  distinction  is  stated  by  Miller,  J.  in  Hamam  T« 
Boehesttr,  67  N.  Y.  629,  in  the  following  wordst  «* There  is  a  pUin  distinotioa 
between  taxes,  which  are  burdens  or  charges  imposed  upon  persons  or  prop- 
erty to  raise  money  for  public  purposes,  and  assessments  for  dty  and  TilUge 
improvements,  which  are  not  regarded  as  burdens,  but  as  an  equiTalent  er 
-compensation  for  the  enhanced  vslue  which  the  property  of  the  person  ai^ 
ceased  has  derired  from  the  improvement.    The  collection  and  enforcement 
of  assessment  made  for  local  improvement  has  never  been  the  subject  of 
general  regulation  by  statute,  and  there  is  no  provision  which  exempts  the 
property  of  the  state  from  liability  for  these  assessments.    Not  being  ez« 
«epted  by  the  statute  Uw  of  the  state,  it  is  left  for  the  legislature,  whidi  is 
Tested  with  ample  power  for  that  purpose,  to  make  such  enactments  on  the 
subject  as  may  be  considered  needful  and  proper.     While,  then,  it  may  be 
eonceded  that  property  belonging  to  the  state  is  not  the  subject  of  taxatioa 
in  the  absence  of  any  exemption  by  statute,  it  by  no  means  follows  that  it 
is  not  liable  to  assessments  for  local  improvements.** 

The  difference  in  the  doctriue  maintained  by  these  eases  and  by  thoee 
which  assert  the  contrary  rule,  is  thus  made  plain.  The  one  class  holds 
that  in  order  that  publio  property,  or  qwui  publio  property,  may  be  exempt 
from  the  levy  and  collection  of  special  and  local  assessments,  it  must  be  ex* 
pressly  so  made  exempt  by  law,  while  the  other  class  holds  that  the  power 
to  impose  such  assessments  upon  such  property  will  never  be  implied,  and 
that  it  is  never  subject  to  such  assessment  unless  plainly  imposed  by  legis- 
lative enactment. 

There  is  a  long  line  of  cases  in  Illinois,  beginning  with  HiggmB  ▼.  Chicago^ 
18  111.  276,  and  ending  at  the  present  time  with  County  of  AdamM  v.  Quineyt 
130  III.  666,  which  maintain  that  the  public  property  of  the  state,  or  of 
oonnty  or  municipal  corporations,  is  subject  to  special  sssessments  for  Iocs! 
improvements.  In  the  latter  of  these  oases,  it  was  said  that  *'  this  oonrl 
lias  repeatedly  held  that  special  assessments  for  local  improvements  are  not 
taxes,  in  the  strict  sense  of  that  term,  and  that  property  held  for  a  pnblis 
use  is  not  exempt  from  such  assessment,  although  exempt  from  taxation  for 
general  purposes:  Canal  Trustees  ▼.  Chicago,  12  111.  403;  Higgins  ▼.  CldcaQ% 
18  111.  276;  Cldcago  v.  Colby,  20  IlL  614;  Peoria  t.  Kidder,  26  111.  351;  Bcank- 
man  v.  Cideago,  42  III.  192;  Wrighl  v.  Cldcago,  46  IlL  44;  iftv  ▼.  Ross,  67 
HL  121;  Cook  Co,  v.  Chicago,  103  III.  646;  McLean  County  y.  BloondngUm,  106 
IlL  209."  Under  this  rule,  it  has  been  decided  that  property  owned  by  » 
oonnty  and  used  as  a  courthouse  is  not  exempt  from  special  assessment  by 
a  city,  levied  for  the  purpose  of  paving  a  street  upon  which  it  abuts:  Commty 
^  Adams  v.  Quincy,  130  III.  667;  County  of  McLean  v.  Bloondngton,  106  lU. 
'S09;  and  when  the  city  owns  a  public  park  or  square  which  is  booaded  b/ 
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ttretfei  for  the  improreiiMQl  of  wliieh  an  atMament  is  being  iiiad%  Ihe  oi^ 
Blast  eontrilMite  to  the  neoessaiy  expense  in  oommon  with  the  owners  of  pfi» 
▼ste  property  interested  in  the  same  improrements  Hiffghu  ▼•  OhieagOf  IS 
QL  Sei  Scttmnum  t.  OOeago,  42  IlL  1 92.  In  Counl^  </  MeLeam  r.  Blwmtk^^ 
tfosb  IM  HL  213^  it  was  said;  '<The  seooad  objeotioa,  that  the  statate  widsc 
whish  Hm  fhsf  ie  proceeding  does  not  authoriis  any  assessment  againsi 
property  of  the  oonnty,  rests  entirely  npon  the  assnmption  that^  to  indnde 
the  property  of  eonnties^  it  shonld  be  expressly  namsd, — that  langnage,  how^ 
«ver  comprehensive,  in  general  terms  only,  is  not  tnffioient.  The  mle  held 
by  this  oonrt  is  directly  the  reverse  of  this  assnmption.  The  ezemptiont 
■ot  the  iadnsion,  most  specifically  appear.  Qeneral  language  like  that  va» 
4er  whioh  the  eity  is  proceeding,  includes  the  property  of  oountias,  eitis% 
•te.,  as  well  as  private  property."  This  doctrine  also  maintains  in  Kew 
York,  where  it  has  been  determined  that»  under  the  statute,  lands  belonging 
to  the  state  are  subject  to  be  aseessed  for  a  looal  street  improvement]  Ha^ 
•m  ▼.  RothuUr,  87  N.  Y.  S28. 

The  eaeee  are  quite  numerous  in  whieh  it  is  decided  under  the  above  rule 
ttat  the  property  of  charitable,  religious,  and  educational  institutions^  though 
axempted  by  law  from  general  taxation  or  aasessraent,  are  nevertheless  liable 
to  assessment  for  local  improvement;  and  this  although  such  property  is 
■ssd  exelosively  for  the  purposes  for  which  the  institution  is  formed  or  incor* 
ponted.  Thus  an  institution  of  purely  public  charity,  whose  property  is 
exempt  by  statute  from  taxation,  is  not  exempt  from  assessment  for  the  oost 
sf  curbing  laid  in  front  of  the  property:  Philaddphia  v.  Penngplvania  HotpUai, 
143  Pa.  St.  367;  Bodon  Seaman'*  Friend  Sodet^  v.  Ronton,  116  Mass.  181;  17 
Am.  Rep.  153;  Wcrcuter  eie.  Society  v.  Worcester^  116  Mass.  189;  or  for  other 
ttreet  improvement:  Sheehanv,  Oood  S<tmariian  HoepUal,  60  Mo.  155;  11  Am. 
Rep.  412;  MaUer  rfSL  /osepA's  Atyktm,  69  N.  Y.  353;  BoaaeveU  HoepUal  v. 
Mayor  of  New  York,  84  N.  Y.  108.  Church  property,  or  property  used  ex* 
dnsively  for  purposes  of  public  worship,  though- exempted  from  state  taxa* 
tion  is  nevertheless  subject  to  local  assessment  to  pay  the  costs  of  improve* 
msnts  made  in  front  of  the  property,  in  the  absenoe  of  a  statute  also  exempt* 
iuf;  it  from  such  assessments:  Atlania  v.  Flmt  Presbyterian  Churth,  86  Ga» 
731;  Chkago  v.  BapM  etc  Union,  115  111.  245:  Ottaura  v.  Trwteee  t/ Frm 
Chttrdk,  20  HI.  424;  L^evre  v.  Mayor  of  DUroit,  2  Mich.  587;  Northern  Lib* 
trtiee  v.  Sl  John*e  Church,  13  Pa.  Ut  104;  Loekwood  v.  SL  Louie,  24  Mo.  20| 
Jfotter  f^ihe  Mayor  <^New  York,  11  Johns.  77;  Broadway  Baptist  Church  v. 
McAtee,  8  Bush,  506;  8  Am.  Rep.  480. 

On  the  same  principle  lands  belonging  to  eemetory  associations,  though 
axempted  from  general  taxation  for  state,  county,  or  city  purposes,  are  still 
subject  to  local  assessments  for  the  benefit  and  improvement  of  the  adjoin* 
lag  streetb  Some  of  these  exemptions  are  very  strong  and  comprehensive. 
Thus  in  Mayor  of  Baliimore  v.  Proprietore  Green  Mountain  Cemetery,  7  Md. 
617,  an  exemptiou  from  liability  for  any  "tax  or  imposition  whatever  **  was 
held  to  apply  only  to  taxes  or  impositions  for  the  purposes  of  revenue  and 
not  to  relieve  the  oemetery  from  liability  to  pay  an  assessment  levied  to  pay 
the  cost  of  paving  the  street  in  front.  In  this  case  the  court  said,  "  The 
worda  *any  tax  or  public  imposition  whatever*  most  oertainly  are  very  oom* 
prshenaive  and  would,  if  strictly  construed,  apply  to  every  possible  form  of 
taxation  or  imposition,  and  as  a  oonseqnenoe,  necessarily  indnde  a  paving 
tai.  But  on  the  fullest  oonsideratioa,  we  are  unable  to  satisfy  our  minda 
that  the  statute  in  question  should  receive  such  an  exposition.  We  think 
the  kgialatnre  intended  nothing  more  than  to  exempt  the  proper^  of  the 


412        Board  of  Comhissionbbs  etc.  v.  Ottawa.    [Knnntwi^ 

proprietors  from  all  taxes  or  Impositioiu  levied  or  imposed  for  the  purpose* 
of  revenue,  and  not  to  relieve  it  from  each  charges  as  are  inseparably  inei> 
dent  to  its  location  in  regard  to  other  property.  If  the  property  is  not  re- 
sponsible for  the  assessment^  then  it  is  evident  the  street  must  forever  remain 
nnpaved,  or  the  expense  of  it  be  borne  wholly  and  entirely  by  the  proprietore 
of  the  lots  opposite.  Surely  this  never  conld  have  been  the  intention  of  the 
legislature,  nor  can  it  be  imagined.  It  was  the  pnrpose  to  compel  the  oity 
generally  to  do  it.  It  mast  be  viewed  practically  as  a  benefit  conferred  o» 
the  property  of  the  appellees,  and  the  mere  fact  that  they  were  indifferent 
to  it^  oaght  not  to  avail  in  their  favor  any  more  than  the  like  indifference  of 
an  individual  proprietor  wonld  shield  him  from  liability  to  pay  his 
when  paving  is  done  in  front  of  his  gronnd." 

The  following  Ciasee  are  decided  npon  the  same  principle  and  in  the  sai 
way:  Idma  v.  Cemetery  A9s\  42  Ohio  St  128;  51  Am.  Rep.  809;  Btoomimg- 
ton  Cemetery  Au'n  v.  People^  139  III.  16;  OUve  Cemetery  Co.  v.  PkUadekpkia^ 
93  Pa.  St.  129;  39  Am.  Rep.  732;  Bt^alo  City  Cem£tery  v.  Buffalo,  46  N.  T. 
606;  involving  a  statute  providing  that  the  lands  and  property  of  oemetery 
associations  shall  be  exempt  from  "  all  public  taxes,  rates,  and  assessments'* 
and  the  court  said:  "We  think  that  the  current  of  the  authorities  in  this 
state  and  in  some  of  the  sister  states  runs  to  this  result:  That  public  taxes, 
rates,  and  assessments  are  those  which  are  levied  and  taken  out  of  the  prop* 
erty  of  the  person  assessed,  for  some  publio  and  general  use  or  purpose,  in 
which  he  has  no  direct,  immediate,  and  peculiar  interest;  being  exactions 
from  him  toward  the  expense  of  carrying  on  the  government,  either  directly 
or  in  general,  that  of  the  whole  commonwealth  or  more  mediately  and  par- 
ticularly through  the  intervention  of  municipal  corporations;  and  that 
eharges  and  impositions  which  are  laid  directly  upon  the  property  in  a 
onmscribed  locality  to  effect  some  work  of  local  convenience,  which  in  its 
results  is  of  peculiar  advantage  and  importance  to  the  property  especially 
assessed  for  the  expense  of  it»  are  not  public,  but  are  local  and  private  so 
far  as  this  statute  is  concerned." 

Under  the  same  principle  it  has  sometimes  been  determined  that  publio 
school  property,  or  the  property  of  educational  institutions,  especially  ex« 
empted  by  statute  from  taxation  for  the  purposes  of  revenue,  is  nevertheless 
liable  for  assessments  made  for  the  improvement  of  streets  in  the  locality 
where  such  property  is  situated:  Sioia  CUy  v.  Independent  School  District^  65 
Iowa,  150;  St.  Louis  Publie  SchooU  v.  St,  Louie,  26  Mo.  468;  Matter  of  College 
Street,  8  R.  L  474;  CindnnaU  College  v.  State,  19  Ohio,  110;  Board  qflmprom^ 
nteni  v.  LiUle  Rock  Sehoot  Diatrkt,  66  Ark.  000;  37  Am.  &  Bug.  Corp.  Uaa. 
892. 

Collection  qfAesemnenL  —  Many  of  the  cases  holding  that  the  property  of 
institutions  exempted  by  statute  from  general  taxation  is,  notwithstanding^ 
subject  to  assessment  for  local  improvement,  fail  to  point  the  way  to  the 
collection  of  the  assessment  when  levied.  Some  of  them  say  that  the  prop- 
erty may  be  sold  to  enforce  the  collection  of  the  assessment^  the  same  as 
any  private  property:  Broadioay  Baptist  Church  ▼.  MeAtee,  8  Bush,  508; 
8  Am.  Rep.  480;  Bhomington  Cemetery  AM*n  T.  Peoj^  139  III  16;  At* 
lanta  v.  First  Presbyterian  Churdi,  86  Ga.  730;  but  we  apprehend  that  some 
difficulty  might  be  encountered  in  finding  a  purchaser  for  a  cemetery  or  a 
pesthouse  who  would  be  willing  to  pay  the  amount  of  the  assessment  for  tho 
property  assessed.  It  has  been  suggested  that  *'  while  the  cemetery  land 
cannot  be  sold  on  any  legal  process,  we  think  the  city  may,  nevertbelesib 
be  able  to  collect  the  assessment,  if  indeed  occasion  should  arise  for  resort 
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lug  to  fuihor  prooeedlngB  tn  this  ease^  for  the  itatnta  plainly  ftntiiorliM 
prooaeding  both  at  Uw  aad  in  equity*  and  payment^  if  nolTolantarily  uiada^ 
Mold  doabtlan  ba  weared  by  the  appointment  of  a  reoeiver,  by  leqneetra* 
tioa»  «r  by  aaoh  other  appropriate  remedy  as  equity  may  afford  without  ia 
any  way  diatorbing  the  resting  piaoe  of  those  reposing  in  the  ei^  af  the 
dead"!  Lima  ▼.  CemOerf  An'n,  42  Ohio  8t.  12^-183;  SI' Am.  Rep.  800. 
Mora  tronble^  however,  will  ba  enconntered  in  enforoing  the  oolleotion  of 
apeeial  aaeeeimenta  loTied  against  purely  pnblio  property  snob  aa  oonrt 
housesi  hoapitals^  Jails,  sehool  houses,  state  or  eonnty  lands,  eonsisting  of 
publie  parka  and  like  proper^.  These  of  eourse  are  not  subjeol  to  foroed 
asle,  and  this  la  one  of  the  strongest  reasons  advanced  why  they  should  ba 
deemed  exempt  by  thoee  casea  whiofa  hold  that  such  property  as  to  anoh 
anessmente  la  included  in  a  statute  exempting  it  from  general  taxation  for 
the  pnrpoeea  of  revennOi  The  only  ease  maintaining  the  contrary  doctrine 
which  haa  eome  nnder  oar  notice  aa  pointing  out  a  method  by  which  the 
eoUeetion  of  aach  aa  assessment  may  be  enforced  against  publie  property  ia 
that  of  Ccmntif  qf  MeLeam  ▼.  BlamingUmt  106  HI  209,  whore  it  ia  decided 
that  the  real  eatate  of  a  county  caanot  be  sold  to  satisfy  a  specud  assessment 
levied  by  a  etty  for  a  looal  improvement,  and  the  title  passed  to  private 
ferties  or  to  the  ei^.  In  snch  case  the  amount  should  be  paid  out  of  the 
oounty  treasury,  and  should  this  not  be  done,  mandamm  will  lie  to  compel 
it;  but  before  this  step  eaa  be  taken  a  judgment  at  law  must  be  obtained 
for  the  amounts  This  method  of  oollecting  the  assessment  was  adopted  ia 
the  principal  ease.  To  hold  to  this  oourae  ia  in  effect  to  deny  the  right  to 
impose  the  aasessment  apon  publie  proper^  and  merely  to  affirm  that  the 
expense  whieh  would  be  ohargeable  against  the  property,  if  held  in  privata 
ptoprietonhip^  mnat^  whm  it  ia  held  for  pabUa  ases^  ba  paid  oat  of  tfaa 
VaUiffoadta. 
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CftiMTirAL  Law^Mathiil— iNSTRacmoir  n  Oosbiov«  wUdb,  vUb  H 
laavet  ilM  jury  free  to  fiad  the  fact  "that  the  defendant  knowingly  and 
willfully  threw  some  corroeiTe  fiaid  into  the  face  and  eyea  of  the  injnred 
peraon,"  declares  that  the  law  preenmee  that  the  defendant  intends  tt* 
natural  and  probable  conseqaence  of  his  aet^  and  tbal^  from  the  inten* 
ttoDal  throwing  of  each  a  dangorous  instminentality  into  the  eyes  «f  m 
ehild,  the  jary  may  infer  malice. 

Ceiminal  Law.  —  pBisuMPrioH  or  Guilt  Abisis  when  the  noonsed  persoo 
has  fled  to  avoid  arrest^  bat  not  where  be  liat  fled  to  esoa|M  the  violenoi 
of  nmoh. 

GBmiNAL  Law— Ihhtbuctiovb  as  to  Osadis  ov  Omsst.— Wher%  mm* 
der  the  evidence  given,  the  defendant  mast  either  be  gnilty  of  a  eertate 
offense  or  entitled  to  an  acquittal,  the  jary  need  not  be  instmeted  os  io 
other  offenses,  to  which  the  evideaoe  in  the  ease  has  no  relation. 

Criminal  Law — Marital  Oobrcion.  — If  a  wife  eommits  any  felony,  wilk 
the  exception  of  murder  and  treason,  and  perhaps  some  other  feIoiiie% 
in  the  presence  of  b«r  hnsband,  it  is  presnmed  that  she  did  it  undm 
oonstraint  by  him,  and  she  is  therefore  ozonsed,  bnt  this  presnmptioa  ii 
prima/aeie  only,  and  is  rebnttable. 

Gbiminal  Law— Mabital  CtOXroion — BoBDur  ov  pROor.— When  o 
married  woman  has  committed  a  crime  in  her  husband's  presenos^  aho 
may  be  oonvioted,  if  it  is  proved  that  the  hnsband  was  not  the  inostsr 
or  responsible  agent  in  the  erime.  The  state  need  not  show  tiial  tfat 
huslMind  aofcaally  disapproved  the  crime,  nor  shonld  the  Jnry  bo  io* 
structed  that  in  the  absenoe  of  evidence  of  snoh  disapprovnl  Hm  wile 
mast  be  acquitted. 

/•  E.  Merryman  and  A.  H.  BoliBf  for  tho  appellant 

John  M.  Wood^  attomey-genendi  for  tho  ataio. 

Oantt,  p.  J.    Defendant  was  indicted  tinder  the  name  of 
Annie  Baker.   Under  this  name  she  prayed  a  change  of  yoniM^ 
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and  upon  it  being  granted,  sbe  signed  bond  for  appearance  in 
Franklin  circuit  court  In  tbe  Franklin  court  sbe  alleged  ber 
true  name  was  Annie  Ma  Foo,  and  tbe  {proceedings  were  after* 
wards  conducted  accordingly. 

She  was  indicted  at  tbe  January  term,  1891,  of  St  Louia 
criminal  court,  for  maybem,  under  section  8488.  Tbe  indict- 
ment was  in  tbree  counts,  tbe  first  two  for  maybem  differing 
only  in  tbe  corrosive  fluid  used,  and  tbe  third  charged  a  felo- 
nious assault  At  tbe  close  of  tbe  testimony  the  state  enterecl 
a  nolle  proeequi  as  to  the  third  count,  and  appellant  was  con* 
victed  upon  the  second,  ber  punishment  being  assessed  at  five 
years'  imprisonment  in  the  penitentiary. 

After  unsuccessful  motions  for  new  trial,  and  In  arrest,  sbe 
was  duly  sentenced  in  accordance  with  tbe  verdict^  and  firom 
this  judgment  sbe  has  appealed. 

The  testimony  on  behalf  of  tbe  state  was  substantially  as 
follows:  In  tbe  city  of  St  Louis,  on  tbe  twenty-fifth  day  of 
July,  A.  D.,  1890,  appellant  was  engaged  in  a  Chinese  laundry 
on  South  Broadway,  near  the  corner  of  Anna  Street;  she  was 
known  as  Annie  Baker,  and  was  reputed  to  be  tbe  wife  of  the 
Chinese  proprietor,  to  whom  sbe  bad  borne  a  child.  On  Anna 
Street,  around  the  corner  from  Broadway,  in  tbe  same  bloek^ 
lived  Mrs.  Kelly,  a  widow,  who  had  a  son  named  Walter^ 
eleven  years  of  age.  On  the  morning  of  that  day,  about  ten 
o'clock,  Walter  left  home  to  go  to  a  relative's  bouse  on  Broad* 
way,  in  ooropany  with  two  little  girls.  As  they  reached  tbe 
laundry  they  stopped  a  moment  to  look  into  tbe  open  door, 
when  appellant  came  to  tbe  door,  holding  ber  bands  behind 
ber,  and  exclaiming,  ''You  will  look  in  here,  will  youf  "  sud* 
denly  dashed  the  contents  of  a  bowl  into  tbe  face  and  upon 
the  body  of  tbe  boy.  The  child  began  to  scream  with  pain, 
and  was  led  home  by  some  person  attracted  by  bis  cries,  drip- 
ping and  wailing.  Physicians  were  summoned  as  speedily 
as  possible,  one  of  them  an  experienced  occulist,  and  the  best 
known  treatment  adopted.  The  boy's  eyes  were  both  burned, 
apparently  by  some  strong  alkali,  as  also  the  skin  of  his  face, 
his  lips,  and  one  of  his  arms;  bis  clothing  was  also  discolored 
and  corroded,  and  smelt  of  concentrated  lye.  The  eyes 
ulcerated,  burst,  and  sloughed  away,  and  the  lids  grew  to- 
gether upon  the  remnants  of  the  eyeballs;  the  lad  was  never 
able  to  see  from  the  time  the  liquid  was  thrown  into  bis  fiftoe, 
and  is  now  totally  and  incurably  blind. 

After  tbe  child  was  taken  home  bis  mother  and  an  older 
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brother  went  to  the  laundry,  where  they  saw  appellant  and 
the  Chinaman.  Mrs.  Kelly  said  to  the  appellant:  ^What 
did  you  do  that  to  my  poor  little  boy  for?  ^  To  which  appel* 
lant  answered:  *' Yes,  I  done  it^  and  I  will  do  it  again  if  I 
have  a  chance/* 

There  was  testimony  of  an  eyewitness  that  she  also  said 
•he  did  not  intend  it  for  him,  but  for  another  boy  (named 
Berry),  adding,  *'I  will  make  them  keep  away  from  my 
door."  The  brother  addressed  the  Chinaman,  in  the  pres- 
ence of  the  appellant:  **  What  did  you  do  that  to  my  brother 
for?  "  and  he  replied,  **  Me  no  do  it,  my  wife  do  it." 

Shortly  afterwards  appellant  went  out,  back  into  an  alley, 
crossed  over  the  street,  entered  a  house,  went  through  it  and 
a  rear  yard  into  another  alley,  made  her  way  to  the  oar 
stables,  and  took  a  street  car  going  up  town.  She  was  fol* 
lowed  by  the  brother,  who  got  upon  the  same  car.  After 
riding  a  few  blocks  she  got  off,  and  he  did  the  same,  and 
shortly  after,  seeing  an  officer,  hailed  him,  and  had  her  ar- 
rested. On  the  way  to  the  police  station  the  officer  had  a 
conversation  with  her,  in  which  she  said  it  was  only  soap 
suds  which  she  had  thrown,  and  when  told  she  had  blinded 
the  boy,  replied:  '^  If  I  did,  I  will  do  it  again." 

There  was  no  testimony  on  the  part  of  the  state  that  the 
husband  of  appellant  was  present  at  the  commission  of  the 
act  charged,  but  only  that  he  was  in  the  laundry  when  the 
mother  and  brother  of  the  injured  boy  came  there,  several 
minutes  after  the  deed  was  done. 

Upon  the  trial  the  state  admitted,  **  for  the  purposes  of  thia 
case,"  that  appellant  and  the  Chinaman,  Ma  FoO|  were  mar- 
ried. 

Appellant,  testifying  in  her  own  behalf,  said:  ''On  the 
twenty-fifth  day  of  July,  I  was  ironing  at  the  table,  my  hus- 
band and  I,  my  husband  on  one  side  of  the  room  and  I  on 
the  other.  On  Thursday  we  washed,  and  on  Friday  we 
ironed;  and  I  was  ironing  awhile,  and  concluded  to  scrub  the 
floor,  and  I  went  back  to  get  some  wash  water  that  we  used 
the  day  before,  to  wash  the  floor  with*  There  was  a  great 
deal  of  starch — this  Chinese  starch,  you  know — on  the  front 
part  of  the  wall  and  the  door,  that  got  on  there  when  he  was 
etarching  the  things,  and  the  door  was  open.  When  I  washed 
the  floor  up  I  had  two  dippers  full  of  the  water  left,  and  threw 
it  on  the  edge  of  the  door  to  wash  that  off,  and  I  never  saw 
anyone  when  I  threw  it,  at  the  time  it  oocnrredi  nntil  (his 


•   •    •   • 


March,  1892.]  State  v.  Ma  Foa  417 

BtUe  boy  cried,  and  said  I  threw  it  in  his  eyes.  If  I  did  it»  I 
did  it  unintentionally;  why  would  I  want  to  pot  anyone's 
eyes  out  for?  •  •  .  .  The  boy  was  never  in  my  house,  that  I 
know  of;  I  never  saw  him  before I  had  no  idea  or  in- 
tention in  the  world  of  throwing  that  water  in  that  boy's 
syes.  •  •  •  •  There  was  quite  a  crowd  came  into  the  house, 
Mr.  Kelly  and  Mrs.  Kelly.  I  don't  remember  what  I  said; 
there  waa  such  excitement,  and  they  were  making  such  dis- 
tress, I  didn't  know  what  was  said.  All  I  recollect,  Mr.  Kelly 
to  my  husband,  ^If  that  was  you,  I  would  fix  you.' 
By  reason  of  his  making  threats,  and  there  was  such  a 
erowd  outside,  I  thought  I  had  better  go  up  and  see  what 
they  could  do  about  it;  and  I  thought  I  had  better  go  away 
from  there;  that  they  would  mob  the  house,  or  something.  I 
had  to  go  through  the  front  to  get  out,  and  I  went  down  Elm 
(Lami)  Street,  and  she,  Mrs.  Kelly,  was  in  the  alley.  I  got 
on  the  car,  and  it  did  not  go,  and  I  got  on  another,  and 
on  that  car  I  was  arrested.  I  was  going  to  Jo  Hon  Yee,  to 
tell  him,  and  see  what  I  should  do.  They  were  making  such 
threats,  that  scared  me;  that  was  my  object  in  going  there, 
and  no  other  object.  There  were  only  two  places,  the  front 
and  back  way.  I  went  out  the  back,  right  out  by  Mrs. 
Kelly's  house.  I  could  have  gone  from  the  house  and  got  oo 
a  Fifth  Street  car,  but  I  went  by  Mrs.  Kelly's  house. 

^Q.  Where  was  your  husband  at  the  time  the  water  was 
thrown  —  whatever  they  call  it?  A.  He  was  ironing  at  one 
side  of  the  room. 

^Q.  How  far  were  you  from  him  when  you  threw  the 
water?  A.  He  was  ironing  at  the  same  table  and  never 
moved.  The  water  that  I  threw  was  wash  water  from  the 
day  before.  I  had  used.it  with  my  hands.  I  worked  my. 
self,  and  he  did  also.  That  was  the  kind  of  water  that  struck 
the  boy." 

Dr.  Alt  and  Dr.  Fulton  were  called.  Dr.  Alt  gave  it  as  his 
opinion,  from  the  examination  made  that  evening,  that  the 
injury  was  caused  by  a  strong  alkali  thrown  into  the  boy's 
eyes,  perhaps  concentrated  lye.  Dr.  Fulton  did  not  analyse 
the  fluid,  but  it  was  corrosive. 

OPINION. 

1.  As  the  defendant  was  convicted  under  the  second  oomili 
the  instruction  as  to  that  count  only  is  here  for  review. 
The  court  charged  that  the  assault  must  have  been 

AM.  SI.  ao.  ViXU  .XXXII1.-2I 


418  Statb  «.  Ma  Foa  [Mteoof^ 

with  the  intent  then  and  there,  feloniously,  on  purpose  and  of 
malice  aforethought,  to  maim  the  hoy,  and  that  defendant^  in 
pursuance  of  this  intent,  did,  feloniously,  on  purpose,  and  of 
her  malice  aforethought,  cast,  or  throw,  the  corrosive  fluid  into 
the  eyes  of  the  boy,  and  did  in  this  way  put  out  his  eyes. 

The  court  correctly  defined  the  terms  ^* malice,"  "malice 
aforethought,"  and  *^on  purpose,"  and  correctly  defined  a 
yery  plain  statutory  oSense. 

2.  The  objection  to  instruction  numbered  4  is  equally  un- 
founded. The  court  did  not  assume  any  fact,  but  left  the 
jury  free  to  find  "  that  tiie  defendant  knowingly  and  willfolly 
threw  some  corrosive  fluid  into  the  face  and  eyes  of  Walter 
Kelly."  If  she  did  this,  the  court  correctly  told  the  jury  the 
law  presumed  she  intended  the  natural  consequence  of  h^ 
act,  and  from  the  intentional  throwing  of  such  a  dangerooa 
instrumentality  into  the  eyes  of  a  child  the  jury  might  infer 
malice. 

Instructions  should  be  concise.  We  think  this  instruction 
submitted  the  state's  side  of  the  question  very  clearly,  and  is 
not  open  to  the  criticism  made  on  it  by  defendant.  Immedi* 
ately  following  it,  and  in  the  same  connection,  the  court 
charged  the  jury  that  before  they  could  find  the  defendant 
guilty,  they  must  believe  beyond  a  reasonable  doubt  that  the 
defendant  intentionally  or  on  purpose,  and  not  accidentally, 
threw  the  fluid  into  the  boy's  eyes;  and  warned  the  jury  that 
the  law  presumed  her  innocent  until  she  was  proven  to  be 
guilty  of  the  charge  beyond  a  reasonable  doubt. 

The  issue  was  submitted  fairly,  whether  defendant  inten- 
tionally or  accidentally  threw  this  corrosive  substance  in  tha 
child's  eyes.    The  jury  found  she  did  it  intentionally. 

8.  The  presumption  from  flight  was  properly  stated*  If 
the  jury  found  she  fled  to  avoid  arrest,  it  raised  a  presump- 
tion of  guilt.  If  she  fled  from  a  mob,  then  no  such  presump- 
tion arose:  StaU  ▼•  Oriffin^  87  Mo.  608;  StaU  ▼•  Brook$,  92 
Mo.  542. 

4  The  ninth  Instruction  has  been  approved  so  often,  it  if 
useless  to  give  either  reason  or  authority  for  it 

6.  There  was  no  error  in  failing  to  instruct  the  jury  on  the 
offenses  denounced  in  sections  8489-8492, 

The  evidence  for  the  state,  if  true,  made  a  case  of  mayhem 
alone.  The  evidence  for  defendant,  if  true,  entitled  her  to  an 
acquittal.  She  was  guilty  of  mayhem  or  nothing  under  the 
evidence  in  this  case.    The  court  properly  confined  itself  to 
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the  charge  in  the  indictment  and  the  offense  of  which  there 
was  evidence  in  the  case. 

&  Bnt  the  defendant  earnestly  contends  that  the  coorl 
erred  in  not  qualifying  the  seventh  instruction  by  adding 
thiereto  these  words:  "  There  was  no  evidence  that  the  de* 
fondant's  husband  disapproved  of  the  acts  of  the  defendantp 
and,  unless  that  fact  is  established,  the  jury  should  acquit 
the  defendant";  and  in  refusing  instruction,  numbered  6^ 
prayed  in  her  behalf,  to  the  effect  that  if  her  husband  was 
present  the  jury  must  acquit  her. 

The  court  gave  the  following  declaration:  ^'7.  The  court 
instructs  the  jury  that  the  evidence  in  this  case  is  sufiScient 
to  show  that  the  defendant,  at  the  time  of  the  alleged  com- 
mission of  the  crime,  was  a  married  woman,  and  the  wife  of 
Ma  Foa  Now,  even  though  you  may  believe,  from  the  evi- 
dence, that  the  defendant  committed  the  crime  as  charged  in 
the  indictment,  yet,  if  you  further  believe  that  she  committed 
the  crime  in  the  presence  of  her  husband.  Ma  Foo,  and  that 
he  was  present  at  the  time  when  she  threw  the  fluid,  then  the 
law,  in  the  absence  of  other  and  further  culpatory  and  ex- 
planatory evidence  against  the  defendant  herself,  presumes 
that  she  acted  under  the  immediate  coercion  of  her  husband, 
and,  in  such  case,  you  will  find  the  defendant  not  guilty. 
This  presumption  of  law,  however,  that  a  wife  acting  in  the 
presence  of  her  husband  is  acting  under  his  coercion,  and 
that  she  is,  therefore,  not  guilty  of  a  crime  committed  in  his 
presence,  is  prima  facUj  only,  and  may  be  rebutted  by  other 
proper  evidence  in  the  case.  And  if,  in  this  case,  you  believe 
from  mil  the  testimony  before  you  that  the  defendant  was  the 
sole  acting  party,  and  committed  the  crime  as  charged  with- 
out any  incitement  on  the  part  of  her  husband,  and  without 
his  consent,  or  that  the  defendant  was  the  sole  instigator  of 
the  crime,  and  committed  the  same  as  charged  in  the  indioU 
ment,  then  you  will  find  the  defendant  guilty,  even  though 
you  may  believe  that  her  husband  was  present  when  she  com- 
mitted the  act" 

A  married  woman's  responsibility  for  crime,  committed  in 
the  presence  of  her  husband,  is  variously  stated  by  the  text 
writers. 

Blackstone,  in  his  commentaries,  book  1,  page  444,  says: 
**  And  in  some  felonies,  and  in  some  inferior  offenses  com* 
mitted  by  her  through  constraint  of  her  husband,  the  law  ex- 
cuses her;  but  this  extends  not  to  treason  or  murder.'*    And 
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in  his  foarth  book  he  sayii:  ^  And  she  will  bo  gniltj  in  the 
same  manner  of  all  those  orimes,  which,  like  mnrder,  an 
mala  in  m,  and  prohibited  by  the  law  of  natare."  See  also 
Russell  on  Crimes,  9th  ed.  p.  84. 

From  a  olose  examination  and  comparison  of  the  cases  and 
the  text  writers,  the  general  rule  admitted  bj  all  seems  to  be 
that  if  a  wife  commit  any  felony,  with  the  exception  of  mur* 
der  and  treason,  and  perhaps  some  other  heinous  felonies,  in 
the  presence  of  her  husband,  it  is  presumed,  in  the  absenoe 
of  evidence  to  the  contrary,  that  she  did  it  under  constraint 
by  him,  and  is,  therefore,  excused:  1  Bennett's  Leading  Crim- 
inal Cases,  81;  Oominonwealth  y.  Nealj  10  Mass.  152;  6  Am. 
Dec.  105;  1  Bishop's  Criminal  Law,  452;  StaU  y.  WiUtama^ 
65  N.  C.  898. 

But  the  authorities  are  equally  agreed,  that  this  presnmp* 
tion  is  only  prima  facie^  and  rebuttable.  So  it  is  said  in  Rus* 
sell  on  Crimes,  pages  82,  33:  *'  But  this  is  only  the  presump- 
tion of  law,  so  that^  if  upon  the  evidence  it  clearly  appears 
that  the  wife  was  not  drawn  to  the  offense  by  her  husband, 
but  that  she  was  the  principal  inciter  of  it,  she  is  guilty." 
**  And  if  she  commit  a  theft  of  her  own  voluntary  act,  or  by 
the  bare  command  of  her  husband,  or  be  guilty  of  murder, 
treason,  or  robbery  in  company  with,  or  by  coercion  of,  her 
husband,  she  is  punishable  as  if  she  were  sole/'  And  this  is 
the  doctrine  of  all  the  states  in  the  United  States:  1  Wharton 
on  Criminal  Law,  sec.  79;  Seiler  v.  People^  77  N.  Y.  411;  Talh 
Ur  V.  Stale,  34  Ohio  St.  127;  UMy.  Commonwalih,  6  OratU 
706;  StaU  v.  WUliams,  65  N.  C.  398;  MiUer  v.  StaU,  26  Wis. 
884. 

In  Arkansas,  by  force  of  a  statute,  the  presence  of  the  bus* 
band  merely  is  no  defense  to  the  wife  unless  it  "appear  from 
the  circumstances  in  the  case  that  violence,  threats,  com* 
mands,  or  coercion  were  used  ":  Fred  v.  State,  21  Ark.  212. 

It  will  be  observed  that  learned  counsel  for  defendant  de- 
sire us  to  ingraft  an  additional  modification  on  this  role  of 
evidence,  and  require  the  state  to  go  further  and  prove  thai 
the  husband  not  only  was  ilot  the  inciter  or  responsible  crim* 
inal  agent  in  the  commission  of  the  crime,  but  that  he  actually 
disapproved  it,  and  in  the  absence  of  evidence  of  his  disap- 
proval, the  wife  must  be  acquitted.  This  is  not  the  law. 
There  is  little  in  the  present  organisation  of  society  upon 
which  the  prima  facie  presumption  itself  can  stand,  and  cei^ 
nothing  calling  for  any  extension  of  the  presumption. 
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The  Btatutory  rule  in  Arkansas,  tupra,  Is  more  In  accord 
with  the  spirit  of  the  age  in  which  we  live.  In  New  York,  bj 
the  Penal  Code  of  1881,  sections  17  and  24,  the  presumption 
ia  entirely  abolished. 

In  this  case,  if  the  wife  is  guilty  at  all,  she  alone  committed 
ihe  criminal  act  which  forever  deprived  the  boy  of  his  eye- 
sight. By  her  own  evidence  she  exonerates  her  husband  of 
all  complicity  in  the  crime.  There  is  not  a  semblance  of 
oonsiraint.  Her  responsibility  was  fairly  submitted  to  the 
jury.  The  instruction  gave  her  the  full  benefit  of  the  pre- 
sumption, and  the  jury  must  have  found  that  she  was  neither 
ooerced  nor  constrained  by  act,  deed,  or  word  of  her  husband 
to  do  what  she  did,  but  that  she  acted  from  her  own  free  will. 
Had  the  act  resulted  in  death,  under  the  common-law  author- 
ities she  would  not  have  been  entitled  to  the  benefit  of  the 
presumption  of  constraint. 

What  difference  there  is  in  principle  between  the  culpability 
of  one  who,  on  purpose  and  of  malice  aforethought,  destroys 
ihe  sight  of  a  little  child,  and  one  who  kills,  we  leave  to  others 
to  state.  We  confess  we  are  unable  to  formulate  any.  The 
defendant  has  been  fairly  tried,  and  the  jury  have  convicted 
her.  This  was  their  peculiar  province.  We  can  but  regret 
for  the  ^ake  of  humanity  that  she  could  not  have  been  shown 
innocent  of  the  charge.  At  this  distance  it  is  hard  to  conceive 
of  such  a  crime  by  a  woman,  and  that  woman  a  mother,  with 
0o  little  provocation  or  motive. 

The  remarks  of  Mr.  Harvey  did  not  transcend  the  bounds 
of  legitimate  argument.  He  expressly  subordinated  his  own 
views  of  the  law  to  those  expressed  by  the  court  in  its  instruo* 
tions. 

Finding  no  error  in  the  record,  the  judgment  is  aflSrmsd* 
All  concur.  ^^_^ 

Max.10%  lMPLnn>— DmirtD.  —  '*  Implied  malioe  If  tbat  whioh  tlit  law 
infers  from  or  impntee  to  oertaia  acts  ":  MarUmm  t.  Siaie,  80  Tex.  App.  129t 
SS  Am.  St.  Rep.  896^  and  note  with  eases  ooUeoted.  Malioe  is  always  ia* 
ferred  where  one  deliberately  injures  another:  8pie$  t.  PeopU,  122  111.  1|  S 
Am.  SL  Rep.  3201  An  intent  to  oommit  a  crime  is  presumed  whenerer  the 
■teans  used  is  snoh  as  would  ordinarily  result  in  the  commission  of  the  for^ 
bidden  aet:  //^A  ▼.  SitUe,  26  Tez.  App.  645;  S  Am.  St  Rep.  4SS;  StaU  w. 
Undtamp99  42  La.  Ann.  667;  21  Am.  St  Rep.  892»  and  note. 

CaiMniAL  Law— Mabttal  Coaaoioif. — For  a  full  discussion  of  this 
|sel^  Me  BM  r.  Siaie,  94  Ala.  81;  tmU,  p.  88,  and  extended  note. 
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CUD  MMODBI,  171.] 

XiioiMUfT^  Married  Womav,  when  a  Pbopbr  Partt  DnrsirDAaT. -* 
When  ths  hulMuid  it  eonfined  in  a  Innatio  Mylnm,  nad  the  wife  it  As 
Retire  defendant  in  the  ennee^  withholding  the  preraieee  raed  for,  aad 
Baking  a  defense  of  rb  RArmmtiTe  eharRoter,  eh*  nuul  bo  legaided  ao  m 
proper  party  defendant. 

PLiADiNO  AiTD  FBAonoB^lMOORSiCTRiiT  DRrBxsOL «  Fwtieo  Utigant  •!• 
not  allowed  to  aisnme  Ineonaiatent  poaitiona  in  ooork  Henoe  where  % 
married  woman  haa  aaenmed  the  role  of  being  r  proper  Rod  niiuoiiy 
party  defendant  in  an  notion  of  ejeotmentft  ahe  oannot,  after  being  eaal 
in  the  auit,  ohange  fronts  and  inaiat  that  error  ooonrred  in  making  her  m 
party  defendants 

Fabtibs,  Imfroprr  Joindrr  of,  OBjRonoir  to^  HowTAnnr.  — If  r  marriei 
woman  ia  improperly  joined  aa  party  defendant,  the  MtaMori  atatnte  !•• 
qnirea  that  the  objeotion  to  aneh  misjoinder  be  taken  by  demnrrer,  ainoa 
the  defeot  appears  on  the  faoe  of  the  petition.  If  the  objeotion  is  Rot 
taken  in  this  way,  it  is  deemed  to  hare  been  watred* 

Partibs,  Impropbr  Joinder  of,  mot  a  Grourd  for  Rrvxrsal  ov  Judo« 
MBNT.  — The  misjoinder  of  r  married  woman  as  a  party  defendant  is 
not  a  defect  which  will  eanse  a  rerersal  of  the  judgment^  beeaosR  her 
name  can  be  stricken  ont  eren  in  an  appellate  eourt, 

IVRANB  FRRSOirs.  —  AppoiMTMBHT  OF  GaARDiAR  Ad  Litrm  for  R  lanatio  who 
is  made  a  party  defendant  in  an  ejectment  suit  is  proper,  and  the  ooort 
has  power,  after  snch  appointment^  to  render  a  judgment  aa  binding  or 
the  lunatic  and  his  property  aa  a  similar  judgment  would  be  upon  r  hrr 
person. 

Bjbctmbkt  —  Inoompbtrnt  Etidbnob.  —  In  an  notion  of  ejeotment^  broughl 
by  the  purchaser  at  a  trustee's  sale  of  the  premises^  tridenoe  of  paymenta 
made  by  the  party  defendant  showing  a  partial  disoharge  of  the  notes 
secured  by  the  deed  of  trusty  is  rightly  ezdnded.  Snoh  evidenoo  doeo 
not  show  a  satisfaction  of  the  debt. 

Trust  Dkkds  — Rights  of  TRuaroR  to  PaRORASB  at  Trdbtbb*8  Salb.-^ 
Where  premises,  subjeot  to  the  lieu  of  a  deed  of  trust  ezeonted  to  as* 
euro  a  debt,  are  conveyed  to  one  who  assumes  the  payment  of  the  debl^ 
and  are  afterwards  aold  in  pnrsuanoe  of  the  power  oontained  In  the  deed 
of  trust,  the  trustor  is  fully  authorised  and  oompetent  to  bid  at  the  sals^ 
and  may,  as  incident  to  this  right,  pay  the  oustomary  amount  of  eamesi 
money  on  the  bid,  and  deduct  the  sum  out  of  the  amount  paid  by  the 
person  to  whom  he  transfera  the  righte  acquired  by  his  bid,  and  to 
whom  the  trustee's  deed  is  finally  made. 

MOBTGAGBS.  -^  AaSUMPTIOlT  OF    MORTOAOB  DBBT  BT  PfTRORARBB  OV  LaHB 

may  be  shown  by  parol  evidence. 

UORTGAGBS  — SATISFACriON,    WhAT    DOBS    ROT    AXOUBT    TO    A.— WhSR 

premises  subject  to  a  debt  seoured  by  a  deed  of  trust  are  oonvoyed  to 
R  purchaser  who  assumes  the  debt,  and  who  takea  nndor  r  oooTty* 
Rnoe  ezprewly  excepting  the  deed  of  trust  from  r  wamnty  oiherwiss 
general,  the  trustor  is  not  bound  to  pay  ofiF  the  deed  of  trust,  and  whsR 
he  subsequently  bids  in  the  property  at  the  trustee's  sale,  and  thss 
substitutes,  as  purchaser,  another  party  who  pays  the  price  and  reoeives 
R  conveyance  from  the  truatee,  these  circuinstences  do  not  show  a  proper 
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MM  for  the  applloafclon  of  tht  rate  ttnl^  when  one  Is  boviiid  to  pay  m 
MortgefEe  debt  and  doM  m^  a  Miisfaetteo  and  discharge  of  the  nortgago 
ii  thereby  effiMted.  The  position  and  rights  of  the  perty  that  mbsti- 
inted  m  purohaser  are  preoisely  the  same  m  if  he  had  personally  hid  ia 
the  property  at  the  sale. 

Ttam  Dbbim.  — Vauditt  of  8al«  vndkr  Dbbd  or  Tritst  is  not  affooted 
by  the  insanity  of  one  who  parohased  the  premises  snbjeot  to  the  lien  of 
that  deed,  and  who  assumed  the  payment  of  the  debt  secured  by  it  as  a 
part  of  the  consideration  of  his  parchase,  nor  is  the  csm  altered  if  the 
pnrohaMr  at  the  trustee's  sale  hM  aotual  knowledge  of  such  insanity. 

MoBTOAOBk  — >PoBaHA8BR  AT  A  FoBBOLOSURB  Sali  IS  under  DO  obltgatid^ 
either  moral  or  legal,  to  reimbnrM  one  who  bought  the  premlsM  snbjeel 
to  the  debt  secured  by  the  mortgage  and  assumed  its  payment^  for  snow 
of  money  expended  to^roteet  his  equity  of  redemption. 

JET.  P.  Laaghlin^  for  the  appellant. 
Luble  and  Mueneh^  for  the  respondent. 

Sherwood,  P.  J.  Ejectment  against  Ann  Cook  and  Joseph 
Cooky  her  husband,  for  possession  of  second  and  third  floors 
of  the  south  half  of  premises  1113  North  Broadway,  in  the 
city  of  St  Louis.  Petition  in  usual  form,  except  that  it  al« 
leged  that  plaintiff  was  entitled  to  the  possession  of  the  prem* 
ises  on  such  a  daj;  that  afterwards,  on  such  a  daj,  the 
defendant,  Ann  Cook,  entered  into  the  possession  of  the  prem« 
ises,  and  unlawfully  withheld  the  same  from  plaintiff;  that 
at  the  time  of  such  entrj  and  ouster  the  defendants  were  and 
are  still  living  separate  and  apart  from  each  other,  and  that 
the  aforesaid  acts  of  the  wife  were  done  without  the  knowledge 
of  the  husband. 

Summons  issued  and  was  served  on  both  of  the  defendanta 
in  May,  1888.  Joseph  Cook  being  insane  and  in  oonfinementi 
a  guardian  ad  litem  was  appointed  for  him,  who  answered  in 
usual  form.  Ann  Cook  answered  separately  in  a  lengthj  an« 
swer,  filed  in  June,  1889.  This  answer  was  a  general  denial, 
and  in  substance  stated  that  Joseph  Cook  for  more  than  five 
years  last  past  had  been  insane  and  was  now  insane,  and  for 
that  space  of  time  confined  in  an  insane  asylum  and  incapa* 
ble  of  attending  to  any  business  or  of  defending  the  suit,  or  of 
understanding  the  nature  of  the  same;  that  for  three  years 
prior  to  the  fourth  day  of  November,  1882,  said  Joseph  had 
been  insane,  an  inmate  of  an  insane  asylum  during  said  three 
years,  and  at  said  date  was  insane,  and  wholly  incapable  of 
attending  to  business,  or  of  understanding  the  nature  of  a  con- 
tract; that  at  said  date  the  ptoperty  in  question  was  owned 
by  Joshua  Sartore  and  Francis  W.  Dungey,  on  which  prop- 
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ertjr  was  a  deed  of  trust  made  by  Sartore  and  Dangey  to 
cure  a  debt  dae  to  Jacob  Schopp  for  five  thousand  dollars, 
due  in  installments  and  interest  notes,  having  several  years 
to  run;  that  on  said  date  Sartore  and  Dungey  sold  the  prem- 
ises of  which  that  in  litigation  forms  part  to  Joseph  Cook  for 
the  consideration  of  seven  thousand  dollars,  two  thousand 
dollars  of  which  consisted  in  cash  paid  by  said  Cook,  and  the 
assumption  by  him  of  the  five  thousand  dollars  indebtedness 
aforesaid;  and  thereupon  said  Cook  entered  into  possession 
of  the  premises  so  sold  to  him,  and  defendant,  Ann  Cook,  has 
been  in  possession  of  said  premises  ever  since;  that  immedi- 
ately after  said  transaction  Joseph  Cook  became  so  violently 
insane  that  he  had  to  be  confined  in  the  insane  asylum,  and 
has  been  there  confined  ever  since;  that  thereafter  Ann  Cook 
paid  on  said  deed  of  trust  due  Schopp  two  thousand  two  bun- 
dred  dollars,  which  with  the  amount  paid  by  said  Joseph  ag* 
gregates  the  sum  of  four  thousand  two  hundred  dollars;  that 
in  addition  thereto  said  defendant  Ann  has  paid  taxes  and 
made  improvements  on  the  property  amounting  with  the 
sums  already  mentioned  to  five  thousand  five  hundred  dol- 
lars; that  the  improvements  were  made  in  good  faith;  that 
at  the  time  Sartore  and  Dungey  sold  to  said  Joseph  said  prop- 
erty they  well  knew  he  was  insane  and  unable  to  transact 
business,  and  so  did  plaintiff;  and  they,  Sartore  and  Dungey, 
made  said  Joseph  a  general  warranty  deed  for  said  property, 
except  as  against  said  deed  of  trust;  that  said  premises  were 
benefited  to  the  extent  of  said  money  paid  and  improvements 
made  in  good  faith  by  defendants,  and  they  prayed  for  judg- 
ment for  that  sum. 

The  answer  then  alleges  that  on  April  11, 1888,  the  prop- 
erty in  question  was  at  the  instance  of  Sartore  and  Dungey 
and  plaintiff  advertised  for  sale  under  the  Schopp  deed  of 
trust  and  was  knocked  down  to  Sartore  and  Dungey;  that, 
instead  of  taking  a  deed  from  the  trustee  to  themselves,  Har> 
tore  and  Dungey  caused  one  to  be  made  to  plaintiff  for  the 
purpose  of  injuring  and  defrauding  defendant,  and  that  these 
acts  constitute  a  payment  of  the  deed  of  trust. 

The  reply  admits  the  insanity  of  Joseph  Cook,  and  his  con- 
finement in  the  insane  asylum,  but  denies  Ann  Cook's  posses- 
sion of  the  whole  of  said  two  houses,  and  reiterates  that  she 
is  only  in  possession  of  the  second  and  third  stories  of  lllS 
North  Broadway;  denies  that  Joseph  Cook  became  violently 
insane  immediately  after  buying  the  property  from  Sartore 


Hay,  1892.]  Bknbieck  v.  Cook.  425, 

•nd  Dangey;  denies  the  payments  mado  by  Ann  Cook;  do- 
mes that  he  or  Sartore  and  Dnngey  knew  Cook  was  insane^ 
denies  each  and  every  allegation  contained  in  defendant's 
last  special  defense,  and  says  that  plaintiff  did  bny  the  prop* 
«rty  at  a  sale  nnder  said  deed  of  trost,  and  that  he  bought 
the  same  for  himself  in  good  faith,  and  denies  that  there  waa 
mny  fraud  whatever  connected  with  the  sale  and  purchase. 

The  deed  made  from  Sartore  and  Dungey  to  Joseph  Cook 
ndted  a  consideration  of  seven  thousand  dollars;  was  a  gen- 
eral  warranty  deed,  but  excepted  from  the  warranty  the  deed 
of  trust  previously  given  by  Sartore  and  Dungey  to  Schopp» 
The  deed  of  trust  previously  made  by  Sartore  and  Dungey^ 
onder  which  the  property  was  sold,  was  in  ordinary  form^ 
and  made  the  recitals  of  the  trustee's  deed  prima  faci$  evi* 
dence.  Other  facts  necessary  to  a  determination  will  be 
noticed  in  discussing  the  various  points  to  which  they  per> 
lain. 

At  the  close  of  all  the  evidence  defendants  asked  a  series  of 
Instructions  to  the  effect  that  plaintiff  could  not  recover;  that 
if  Sartore  and  Dungey  bid  in  the  property  at  the  trustee's 
sale,  plaintiff  could  not  recover;  that  if  Sartore  and  Dungey^ 
or  either  of  them,  bid  in  the  property  at  the  trustee's  sale^ 
ibis  satisfied  the  deed  of  trust  and  perfected  Cook's  title;  that 
the  trustee  had  no  right  to  make  a  deed  to  any  one  but  the 
actual  bidder  at  the  sale;  that  defendant,  Ann  Cook,  being  a 
married  woman,  and  her  husband  being  insane,  the  plaintiff 
was  not  entitled  to  recover. 

All  these  instructions  were  refused  by  the  court,  and  de» 
fondants  excepted.  The  court  then  gave  to  the  jury  a  per- 
emptory instruction  to  find  for  plaintiff  on  defendants'  coun- 
terclaim, and  to  find  for  him  as  to  possession,  and  to  assesa 
the  damages  and  monthly  values  of  the  property  according  to 
the  reasonable  value  thereof.  The  jury  found  aa  directed, 
judgment  was  entered  for  plaintiff;  but  defendant  Ann  alone 
has  appealed. 

OPINION. 

1  The  wife  was  a  necessary  party  to  the  suit;  she  withheld 
poA^ession  of  the  premises,  and  was  the  only  active  defendant 
ik  the  cause;  she  alone  filed  a  motion  for  a  new  trial  and  in 
arrest,  based  upon  the  idea  that  she,  being  a  married  woman^ 
and  her  husband  insane,  no  judgment  could  be  rendered  in 
the  cause  against  eitiier  of  them:  1.  Because  her  husband 
insane;  and  2.  Because  she  was  a  married  woman.    Onr 
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«itatate  requireB  that  ejectment  shall  be  brought  against  the 
person  in  possession  of  the  premises:  Ber,  Stats.  1889|  aeo^ 
4629.  Here,  considering  the  situation  of  the  husband,  his 
enforced  absence  and  confinement,  his  unfortunate  tnental 
<x>ndition,  the  afiirmative  character  of  the  defense  made  by 
the  wife,  and  her  withholding  the  possession,  she  must  be  re* 
garded  as  a  proper  party  defendant:  Sedgwick  and  Wait  on 
Trial  of  Titles  to  Land,  2d  ed.,  sec.  255. 

2.  Bat  having  assumed  the  role  of  being  a  proper  and 
necessary  party  defendant,  having  pleaded  to  the  merits,  shs 
cannot^  after  being  cast  in  the  suit,  now  change  front  and  in* 
sist  that  error  occurred  in  making  her  a  party  defendant. 
Courts  of  justice  cannot  be  trifled  with  in  this  way.  Parties 
litigant  are  not  allowed  to  assume  inconsistent  positions  in 
court,  to  play  fast  and  loose,  to  blow  hot  and  cold.  Having 
elected  to  adopt  a  certain  course  of  action,  they  will  be  con* 
fined  to  that  course  which  they  adopt:  Bigelow  on  Estoppel, 
6th  ed.,  673,  717;  Broton  v.  Bowen,  90  Mo.  184;  MeClanahan 
Y.  Westj  100  Mo.  809;  Tower  v.  Moore,  62  Ma  118;  Smiley  r. 
iJockreU^  92  Mo.  loc.  cit,  112,  and  cases  cited. 

3.  Furthermore,  if  the  defendant  Ann  was  improperly 
joined  as  a  party  defendant,  the  course  indicated  by  the 
statute  should  have  been  pursued,  and  the  objection  takea 
by  demurrer,  as  the  defect  appeared  on  the  face  of  the  peti- 
tion. Failing  to  take  the  objection  in  this  way,  it  must  be 
deemed  to  be  waived:  Rev.  Stats.  1889,  sees.  2043,  2047, 
The  authorities  in  this  court  on  this  point  are  too  numerous 
for  citation.  The  petition,  in  any  event,  stated  a  cause  of 
action  as  to  the  husband,  and  if  the  wife  was  improperly 
joined  as  party  defendant,  the  objection  on  that  score  as  to 
the  wife  had  been  waived,  and  could  not  be  raised  by  ob- 
jecting to  the  introduction  of  any  evidence,  or  by  instructions 
to  the  jury:  Horethotie  v.  Menier^  50  Mo.  158;  Dunn  ▼•  Haj^ 
ni6al  etc.  R.  R.  Co.,  63  Mo.  268. 

4.  Moreover,  granting  that  Ann  Cook  was  improperly  joined 
as  a  party  defendant,  this  defect  cannot  cause  a  reversal  of 
the  judgment,  because  her  name  can  be  stricken  out  even  ia 
this  court;  and  this  would  be  in  accordance  with  the  statute^ 
and  with  a  long  line  of  decisions  in  this  court,  beginning  with 
Oruchon  v.  Brown,  57  Mo.  88,  and  ending  with  the  recent  cass 
id  State  y.  Tate,  109  Mo.  265,  32  Am.  St  Rep.  664;  where 
many  of  the  authorities  on  this  point  are  collated* 

6.  The  trial  court  pursued  the  right  course  in  appointing  % 
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guardiaa  od  litem  for  defendanti  Joseph  Cook:  Mitchell  r. 
Kinffmamf  6  Pick.  431;  Buswellon  Insanity,  seo.  182;  Sturgee 
w.  Longwartk^  1  Ohio  St  644.  And  the  power  of  the  court  to 
appoint  soch  a  guardian,  of  necessity,  concedes  the  power  of 
the  court,  upon  the  proper  basis  of  facts  being  presented,  to 
render  a  judgment  as  binding  on  the  lunatic  and  his  property 
interests,  as  a  similar  judgment  would  be  upon  a  sane  person. 

6.  On  the  part  of  defendants  evidence  was  offered  tending 
to  show  that  Joseph  Cook  was  placed  in  an  insane  asylum 
thirteen  or  fourteen  years  ago;  that  he  was  discharged,  and 
in  1882  was  living  on  Diddle  Street,  and- later  at  the  premises 
on  North  Broadway;  that  at  the  trustee's  sale  in  April,  1888, 
the  property  was  struck  off  to  Sartore  for  |5,801,  who  paid 
down  ISO  earnest  money;  that  Cook  carried  on  the  black* 
amithing  business  in  the  North  Broadway  premises  in  1882; 
that  afterwards  he  was  again  placed  in  an  asylum,  and  was 
there  at  the  time  of  the  trial;  that  after  Cook  was  last  sent 
away  his  wife  and  nephew  continued  the  blacksmithing  busi* 
ness,  and  occupied  the  premises  in  question,  and  that  when 
Cook  bought  the  property  from  Sartore  and  Dungey  he  con« 
aulted  with  friends  and  also  had  the  title  examined  by  an 
investigator  before  the  trade  was  closed. 

A  son  of  Cook's  testified  to  several  short  street  conversations 
which  his  father  had  with  Bensieck  some  seven  or  eight  years 
ago,  when  Bensieck  was  having  some  building  done,  and  this 
was  before  the  sale  by  Sartore  and  Dungey  to  Cook,  and  the 
latter  certainly  gave  no  indications  at  that  time  of  being  in* 
sane,  and  had  been  several  years  before  discharged  from  the 
asylum.  Whether  Bensieck,  the  plaintiff,  was  acquainted 
with  Joseph  Cook,  is  by  no  means  clear;  he  denies  any  ao- 
quaintance,  nor  does  it  appear,  if  he  was  acquainted  with 
liim,  that  he  knew  of  his  mental  affliction. 

Defendant,  Ann  Cook,  testified  that  she  was  in  possession 
of  the  property  in  question  from  the  time  her  husband  was 
last  sent  to  an  asylum  after  1883;  that  she  paid  to  Mr.  Espen* 
oohied,  the  holder  of  the  notes  secured  by  the  Schopp  deed  of 
trust,  five  of  the  interest  notes  aggregating  1570,  and  one  of 
the  principal  notes  amounting  to  $1,000;  also,  that  she  made 
him  three  other  payments  aggregating  1360,  and  another 
amounting  to  1175. 

When  the  notes  and  receipts  were  offered  in  evidence  plain- 
tiff's counsel  objected  for  the  reason  that  these  payments 
insufficient  to  show  a  liquidation  of  the  deed  of  trust. 
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The  court  sustained  the  objection,  and  defendants  excepted. 
Inasmuch  as  the  notes  and  receipts  did  not  amount  to  a  sat* 
isfaction  of  the  debt  secured  by  the  deed  of  trust,  the  oouit 
below  did  right  in  excluding  them  when  offered,  and  the  nil* 
ing  was  also  correct  which  denied  the  admission  in  evidence 
of  receipts  showing  the  amount  Ann  Cook  had  paid  out  for 
taxes  on  the  property. 

7.  The  evidence  discloses  that  Mrs.  Cook  offered  to  sell  the 
property  to  plaintiff  about  a  year  before  he  bought  it;  that  he 
knew  Sartore  and  Dungey;  that  about  a  week  before  plaintiff 
bouglit  the  property-  Sartore  and  Dungey  offered  it  to  him; 
that  he  took  time  *'  to  study  about  it";  that  after  a  week  he 
decided  to  buy  it  and  had  the  title  examined  by  an  invest!* 
gator,  and  at  the  office  of  the  trustee  he  closed  the  matter» 
paid  down  $5,500,  got  the  trustee's  deed  and  put  that  on  record 
the  same  morning.  He  also  paid  $353.25  back  taxes.  Al« 
though  the  trustee's  deed  called  for  only  $5,301,  he  actually 
paid  $5,500.  Plaintiff  stated  that  he  is  a  livery-stable  pro- 
prietor; that  he  did  not  attend  the  trustee's  sale,  but  bargained 
for  the  property  with  Sartore  and  Dungey,  who  had  bid  it  off 
at  that  sale,  and  that  the  trustee's  deed  was  made  to  plaintiff 
by  their  authority  and  consent 

Sartore  and  Dungey  had  the  undoubted  right  to  have  the 
mortgaged  property  applied  to  the  payment  of  the  mortgage, 
BO  far  as  was  necessary  for  their  individual  protection  against 
personal  liability  on  the  notes.  *'  Where  the  mortgagor  htm 
conveyed  the  equity  of  redemption  to  one  who  has  assumed 
the  payment  of  the  mortgage  debt,  so  that  in  effect  the  mort- 
gagor becomes  a  surety  of  the  debt,  he  has  the  right  to  have 
the  property  first  applied  to  the  payment  of  the  debt,  or  re- 
stored to  him  upon  his  paying  it":  1  Jones  on  Mortgages,  4th 
ed.,  sec.  678a.  As  a  corollary  to  this  right  and  necessarily  in- 
cident thereto,  Sartore  and  Dungey  were  fully  authorized  and 
competent  to  bid  at  the  sale  under  their  own  deed  of  trust: 
2  Jones  on  Mortgages,  4th  ed.,  sees.  1636,  1887;  Hoiuton  ▼• 
Nord,  89  Minn.  490;  Mooring  v.  Little,  98  N.  C.  472. 

8.  And  Sartore,  as  an  incident  to  the  rights  aforesaid,  had 
the  further  right  to  pay  fifty  dollars  earnest  money  which  he 
paid  on  his  bid,  which  it  seems  is  customary,  and  to  deduct 
that  sum  out  of  the  amount  paid  by  Bensieck,  the  plainti£ 

9.  Having  bid  in  the  property  for  their  own  protection,. 
Sartore,  the  bidder,  was  undoubtedly  entitled  to  have  Bensieck 
■ubstituted  as  purchaser  upon  the  latter  consummating  the 
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parchase.  This  is  every  day  practice:  Jones  on  Mortgages, 
sea  1652,  and  oases  cited;  Massey  ▼.  Young^  73  Mo.  260|  and 
cases  cited. 

10.  The  answer  of  the  defendant  wife  contains  tha  oxpress 
admission  that  her  husband  bought  the  property  of  Sartora 
and  Dungey  for  seven  thousand  dollars;  two  thousand  dol- 
lars of  which  he  paid  in  cash,  and  assumed  the  payment  of 
the  deed  of  trust  to  Jacob  Schopp,  amounting  to  five  thousand 
dollars;  and  the  deed  of  Sartore  and  Dangey  to  Cook,  excepted 
out  of  their  warranty  the  Schopp  indebted ness.  This  assump- 
tion by  Cook  of  the  Schopp  debt  was  capable  of  being  estab* 
lished  by  parol:  Burnham  v.  Dorr,  72  Me.  198.  And  the  facts 
that  Cook,  as  shown  by  the  evidence,  paid  two  thousand  dol« 
lars  cash  down  at  the  time  of  his  purchase,  and  that  his  wife 
subsequently  paid  off  a  portion  of  the  mortgage  debt  to  Bs- 
penschied,  the  holder  of  the  notes  secured  by  the  Schopp  deed 
of  trust,  and  the  exception  contained  in  the  warranty  deed  of 
Sartore  and  Dungey  to  Cook,  abundantly  support  the  theory 
of  Cook  having  made  a  parol  assumption  of  the  indebtedness 
secured  by  the  Schopp  deed.  These  things  being  taken  as 
true,  it  dearly  appears  that  Sartore  and  Dungey  were  not 
bound  to  pay  off  the  deed  of  trust  which  they  had  expressly 
excepted  out  of  their  warranty  to  Cook,  and  which  Cook  had 
agreed  to  pay.  This  being  the  case,  there  is  no  ground  to 
apply  the  rule  which  holds  that  when  one  is  bound  to  pay  a 
mortgage  del>t,  and  does  so,  this  amounts  to  a  satisfaction  and 
discharge  of  the  mortgage. 

There  is  therefore  no  basis  in  this  instance  for  the  operation 
of  such  a  rule,  because  it  was  Bensieck  and  Bensieck's  money 
that  bought  the  property  and  paid  therefor,  and  be  being  prop- 
erly substituted  as  a  bidder  at  the  trustee's  sale,  the  result  is 
precisely  the  same  as  if  he  bad  personally  bid  in  the  property 
at  the  court-house  door  when  the  trustee's  hammer  fell. 

11.  Of  course,  when  the  trustee's  sale  was  consummated 
by  his  deed  to  Bensieck,  Cook's  prior  title  went  by  the  board : 
Plum  V.  Studebaker  Bros.  Mfg.  Co.^  89  Mo.  162. 

12.  It  is  not  seen  what  possible  relevancy  Cook's  insanity, 
even  if  known  to  Bensieck,  and  there  is  no  evidence  of  this, 
eould  have  by  way  of  countervailing  the  force  and  effect  of  a 
deed  of  trust  not  made  by  him  and  which  was  in  existence 
long  before  he  purchased,  subject  to  which  he  bought  and 
which  he  assumed  as  part  of  the  consideration  of  his  own  pur* 
ehase. 
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18.  Nor  Is  It  at  all  apparent  what  oounterolalm  Mrs.  Cook 
or  her  husband  oan  have  against  Bensieck  for  moneys  whioh 
she  paid  oat  to  protect  her  husband's  equity  of  redemption. 
All  that  Mrs.  Cook  proved  was  that  while  enjoying  for  years 
the  possession,  rents,  and  profits  of  the  property,  she  paid 
some  of  the  notes  secured  by  the  deed  of  trust,  and  thus  pre- 
vented an  earlier  foreclosure.  Certainly  Bensieck,  the  pur* 
chaser  at  the  foreclosure  sale,  in  absence  of  au  express  promise 
grounded  upon  a  valuable  consideration,  was  under  neither  m 
moral  or  legal  obligation  to  reimburse  her  for  sums  thus  ex- 
pended. The  judgment  should  therefore  be  affirmed.  All 
concur,  ^__^ 

Married  Womiic.  —  Wuiir  mat  bb  Si7bd  Aloitb:  Sea  note  to  WhUm  t« 
Fooie  Lumber  Co,,  6  Am.  St  Rep.  653;  Shttpp  ▼.  Hoffman^  72  Md.  359;  SO 
Am.  St  Rep.  476,  and  note;  Le  Orand  v.  Bt^fala  Nat,  Bank,  31  AU.  123; 
60  Am.  Rep.  140.  A  married  woman  who  hae  real  estate  aeparately  aettlod 
upon  her,  the  legal  title  being  in  the  hnaband  aa  tmstee,  may  be  anad  alone 
for  damages  reoeiTed  by  one  who  was  Injured  by  reason  of  a  sidewalk  being 
oat  of  repairi  MerrUl  t.  8t,  LouU,  83  Mo.  244;  63  Am.  Rep.  676. 

Partibs  —  Improfbr  Joindbr  —  How  Objbotbd  to.  —  An  improper 
joinder  of  parties  should  be  taken  advantage  of  by  demurrer  where  the  de» 
feet  appears  on  the  face  of  the  complaint,  and  if  not  demurred  to  wiU  be 
deemed  waiyed:  Afvam  t.  ^raanan,  7  CaL  603;  68  Am.  Deo.  274,  and  note; 
Meieal/e  t.  Brand,  86  Ky.  831;  9  Am.  St  Rep.  282;  Oraim  t.  AUrich,  38 
Od.  614;  99  Am.  Deo.  423.  The  general  rule  ia  that  an  objeotioii  to  a  bill 
en  the  ground  of  misjoinder  of  parties  should  be  made  by  demurrert  Hineh* 
mtm  y.  PaUermn  ele.B.R»  Ca,  17  K.  J.  Eq.  76;  86  Am.  Dea  262,  and  note. 

Appbal — Erraer  aw  Mi8Jonn>BB  of  PABms  ov.  —  The  oourt  amy,  in 
aflirming  a  Judgment^  strike  therefrom  the  name  of  a  party  against  whom  It 
WM  irregularly  rendered  beoause  of  his  death  prior  to  the  oommenoeflseat 
of  the  aotiont  Stale  t.  Tate,  109  Mo.  266;  32  Am.  8t  Rep.  661 

Imbabb  PBRBon  —  GuARDiAV  AD   LiTBM  —  Afpoditmbbv  ov.  —  The 
eourt  amy,  ia  ite  diseretion,  appoint  a  guardian  ad  Utem  for  a  peraoa 
tompoe  mimtle:  King  t.  RMmeon,  83  Me.  114;  64  Ant  Dee.  614^  and 
8ae  also  Owtatf^  Om^  1  Bland,  370;  17  Ant  Dee.  311. 
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Habusslkb  v.  Missouri'  Iron  Company. 

TAKrmov^  who  mat  Sub  ior.  —One  toDanft  In  common  eannol  malntafai 
an  action  for  fMurUtion  againit  his  ootenant  where  he  has  been  diseeiaedi 
hat  where  it  appeare  that  the  defendant  holds  possessioa  hy  Tirtne  of 
an  instrument  transferring  the  rights  of  parties  acquired  under  convey* 
anoes  of  certain  undiyided  portions  of  the  lands,  and  under  a  lease  which 
grants  the  sole  and  perpetoal  right  and  privilege  to  enter  npon  said 
lands  for  the  purpose  of  mining,  etc,  all  the  iron  ore  which  may  be  upon 
or  in  said  lands,  and  contains  the  proriso  that  such  parts  of  the  lands 
as  do  not  contain  iron  ore,  and  such  as  shall  not  be  needed  for  the  use 
of  the  leasees  in  carrying  on  their  hnsiness,  shall  "remain  in  the  joint 
possession  and  for  the  mutual  nse,  etc.,  of  all  the  aforesaid  parties  to 
the  deed,  according  to  their  respectiye  interests  therein,''  the  possession 
is  not  antagonistic  or  adverse  to^  bat  consistent  with,  the  interests  d 
the  otlier  parties  to  the  conveyance  and  the  deed  of  lense. 

OoirrRACT  BSTwasH  OoTuriMTs  NOT  TO  Sax  lOR  Pabtxtion,  WHBir  VoiiK 
A  stipulation  in  a  deed  conveying  an  nndirided  interest  in  land,  whereby 
the  parties  covenant  for  themselves,  their  heirs,  and  assigns  nerer  to 
institnte  proceedings  for  the  partition  of  a  certain  specified  portion  o 
that  land,  is  an  unreasonable  restraint  of  the  enjoyment  and  nse  of  the 
property,  and  therefore  Toid. 

BraadJiead  and  Hezel^  and  /.  if.  Orchard^  and  E,  A.  Seayv 
for  the  appellant 

L,  B.  Woodnde^  for  the  respondent 

Thomas,  J.  This  is  a  proceeding  for  the  partition  of  the 
touthwest  quarter  and  the  northwest  quarter  of  the  southwest 
quarter,  and  the  north  half  of  the  southeast  quarter  of  section 
24,  township  34,  range  6  west,  situated  io  Dent  County,  con* 
taining  280  acres. 

This  record  discloses  the  following  facts:  On  the  fourth  daj 
of  June,  1870,  C.  C.  Simmons  and  W.  P.  Billings,  being  seised 
of  said  lands  in  fee  bj  separate  conveyances,  conveyed  twa 
undivided  fourths  thereof  in  fee  to  Alexander  L.  Crawford 
and  William  L.  Scott,  each  of  which  conveyances  contained 
this  stipulation:  ^And  it  is  also  further  mutually  covenanted 
and  agreed  by  and  between  the  parties  to  this  conveyance 
that  neither  they  nor  their  heirs  or  assigns,  nor  any  or  either 
of  them,  shall  or  will  ever  institute,  or  commence  or  cause  U> 
be  instituted  or  commenced,  any  proceedings  in  partition,  or 
otherwise  in  law  or  equity,  to  obtain  or  procure  a  partition,, 
allotment,  or  division  or  sale  of  so  much  or  of  such  parts  or 
portion  of  said  lands  as  have  been  leased  for  mining  purposes 
to  said  parties  of  the  second  part  by  deed  of  lease  bearing 
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«ven  date  herewith,  and  made  and  executed  bj  said  Walter 
P.  Biliingg  and  CyreniuB  C.  Simmons,  and  duly  recorded  in 
ib»  office  of  the  recorder  of  deeds  of  said  Dent  County,  with* 
oat  tiie  written  consent  of  all  the  parties  interested  in  said 
property  at  the  time  of  the  commencement  of  such  proceed- 
ings, and  made  a  part  of  the  record  thereof." 

The  ^  deed  of  lease  '*  mentioned  in  the  foregoing  stipula- 
tion was  an  indenture  which  witnessed  that  the  said  Simmons 
and  Billings,  as  parties  of  the  first  part,  granted,  bargained, 
aold,  and  conveyed  perpetually  and  forever  to  said  Crawford 
And  Scott,  as  parties  of  the  second  part,  their  heirs,  assigns* 
and  legal  representatives,  '*  the  sole  and  exclusive  right  and 
privilege  to  enter  upon  and  into  said  lands  for  the  purpose  of 
aearching  for,  digging,  mining,  quarrying,  and  taking  away 
all  the  iron  ore  which  may  be  upon  or  in  said  lands;  and 
also  for  the  purpose  of  smelting  and  manufacturing  of  iron 
on  said  lands  to  any  extent  that  the  parties  of  the  second 
part,  their  heirs,  assigns,  and  legal  representatives  may  deem 
advisable,"  with  the  proviso  that  "such  parts  or  portions  of 
said  pieces  or  parcels  of  land  as  do  not  contain  iron  ore,  and 
auoh  as  shall  not  be  needed  or  used  by  said  parties  of  the 
eecond  part  for  mining,  storing  waste  material,  railroad 
tracks  and  switches,  manufacturing  purposes,  or  for  the 
orection  of  buildings,  machinery,  and  fixtures  required  or 
needful  for  the  use  of  said  parties  of  the  second  part,  in  car- 
rying on  their  business  aforesaid,  shall  be  and  remain  in  the 
joint  possession  and  for  the  mutual  use,  benefit,  and  enjoy* 
ment  of  all  the  aforesaid  parties  hereto,  according  to  their 
respective  interests  and  shares  therein." 

It  was  provided  by  this  deed  of  lease  that  said  Crawford  and 
€cott,  their  heirs,  assigns,  or  legal  representatives,  should  pay 
to  said  Simmons  and  Billings,  their  heirs,  assigns,  or  legal 
representatives,  the  sum  of  twelve  and  a  half  cents  per  ton 
^ross  of  2,240  pounds  for  the  one  half  of  all  the  iron  ore  that 
should  be  mined,  dug,  or  quarried  and  taken  away,  used,  or 
fK>ld  from  said  lands,  the  payments  to  be  made  quarterly,  on 
the  fifteenth  days  of  January,  April,  July,  and  October  in 
each  year.  Crawford  and  Scott  agreed  to  organize  a  corpora- 
tion under  the  laws  of  Missouri  for  the  purpose  of  carrying 
on  mining  operations  on  said  lands,  which  was  done,  the 
name  of  the  corporation  being  **  Missouri  Iron  Company,"  to 
which  said  Crawford  and  Scott  in  due  time  conveyed  the  in- 
terests in  said  lands  acquired  by  them  by  virtue  of  the  said 
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conveyances  and  deed  of  lease.  This  corporation  took  from 
ihese  lands  from  1873  to  the  time  of  the  trial  of  this  cause  in 
October,  1889,  two  hundred  thousand  tons  of  iron  ore. 

The  record  shows  the  interests  of  the  parties  other  than  the 
Missouri  Iron  Company  in  said  lands  to  be  as  follows:  Plain* 
tiff,  one  foarth;  defendant  Cook  or  his  representatives,  one 
eighth;  and  Walter  and  Maud  Billings,  one  sixteenth  each, 
all  subject  to  the  terms  and  conditions  of  the  conveyances 
and  deed  of  lease  executed  by  Simmons  and  Billings  to  Craw 
ford  and  Scott  as  above  set  forth. 

Defendant,  the  Missouri  Iron  Company,  resisted  the  par- 
tition of  the  lands  on  two  grounds:  1.  It  claimed  to  be  in  the 
adverse  possession  of  them;  and  2.  It  had  not  consented  in 
writing  to  such  partition  as  provided  by  the  conveyances  of 
Simmons  and  Billings  to  Crawford  and  Scott^  dated  June  4, 
1870. 

Defendants,  Maud  and  Walter  Billings,  were  minors,  and 
appeared  by  guardian  ad  Ittem,  and  Cook's  representatives 
made  default. 

Upon  these  facts  the  court  refused  partition  of  the  lands, 
and  the  plaintiff  appealed.  No  instructions  were  asked  or 
given. 

1.  One  tenant  in  common  cannot  maintain  an  action  for 
partition  against  his  cotenant  where  he  has  been  disseised: 
Wommaek  v.  Whitmore^  68  Mo.  448. 

While  it  is  conceded  that  the  Missouri  Iron  Company  is  in 

the  actual  possession  of  the  lands,  partition  of  which  is  sought 

in  this  case,  we  do  not  think  such  possession  is  adverse  to 

plaintiff's  interest  in  them;  nor  does  it  amount  to  an  ouster 

of  plaintiff.    Three  distinct  interests  in  the  lands  are  created 

by  the  conveyances  and  deed  of  lease:   1.  All  the  parties 

are  seised  of  the  lands  in  fee  as  tenants  in  common,  subject 

to  the  mining  right  of  the  Missouri  Iron  Company;  2.  The 

Missouri  Iron  Company  owns  in  severalty  the  right  to  mine 

the  iron  ore  on  and  in  said  lands,  and  this  right  is  sole  and 

perpetual;  8.  Plaintiff  Cook's  representatives  and  Maud  and 

Walter  Billings  are  owners  in  common  in  perpetuity  of  the 

royalties  to  be  paid  under  the  provisions  of  the  deed  of  lease. 

The  possession  of  this  property  held  by  the  Missouri  Iron 

Company  is  under  the  deed  of  lease,  and  is  not,  thereforOi 

antagonistia  or  adverse  to,  but  consistent  with,  the  interests 

of  the  other  parties  therein. 

2.  The  real  controversy  here  turns  upon  the  constructioii 
▲M.  Sa  Kv.,  Vol.  xxxiil-» 
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and  effect  to  be  given  the  Btipulation  against  the  institatioD 
of  partition  proceedings  without  the  written  consent  of  all  the 
parties,  contained  in  the  conveyances  of  Simmons  and  Bill- 
ings to  Crawford  and  Scott,  dated  June  4,  1870.  The  iron 
oompany  insists  that  it  is  valid  and  binding,  while  plaintiff* 
OD  the  other  hand,  claims  that  it  is  an  nnreasonble  restraint 
upon  the  alienation  of  the  property  and  upon  the  right  of  each 
party  to  have  partition  and  the  use  and  enjoyment  of  his  in- 
terest in  severalty,  and,  therefore,  void. 

Plaintiff  concedes  in  his  argument  in  this  court  that  the 
mining  right  is  not  joint  property,  but  is  held  in  severalty  by 
said  company,  and,  hence,  is  not  the  subject  of  partition,  and 
this  seems  to  be  the  theory  of  his  petition.  We  will,  there- 
fore, take  it  for  granted,  that  plaintiff  seeks  partition  or  sale 
of  the  lands,  subject  to  such  mining  right 

This  brings  us  to  the  discussion  of  the  question:  Does  the 
Btipulation  against  the  institution  of  proceedings  for  the  par- 
tition of  these  lands  without  the  written  consent  of  all  the 
parties  preclude  plaintiff  from  maintaining  this  action?  It 
must  be  noted  at  the  threshold  of  this  inquiry  that  the  stipu- 
lation in  question  is  not  a  restraint  upon  the  alienation  of 
the  lands.  The  several  owners  are  left  free  to  dispose  of  their 
interests  in  any  manner  they  see  proper.  The  only  restraint 
is  upon  the  right  of  severing  the  interest  of  one  owner  from 
the  others  by  a  proceeding  in  inviium.  Is  this  restraint  im- 
reasonable,  and  void  because  unreasonable?  This  stipulation 
is  a  perpetual  inhibition  of  partition,  the  language  being  that 
neither  the  parties,  nor  their  heirs  or  assigns  shall  ever  insti- 
tute proceedings  for  partition  without  the  written  consent  of 
all  the  parties. 

The  civil  law  refused  to  enforce  agreements  perpetually 
waiving  the  right  of  partition.  Domat  says:  **  It  is  always 
free  for  every  one  of  those  who  have  anything  in  common 
among  them  to  divide  it;  and,  although  they  may  agree  to 
put  off  the  partition  to  a  certain  time,  yet  they  can  make  do 
such  agreement  as  never  to  come  to  a  partition.  For  it  would 
be  contrary  to  good  manners  that  the  proprietors  be  forced  to 
have  always  an  occasion  of  falling  out,  by  reason  of  the  un* 
divided  possession  of  a  common  thing'':  Domat's  Civil  Law^ 
by  Strahan,  pt  1,  book  2,  tit  5,  see.  ll,  par.  9. 

And  Mr.  Freeman  in  his  work  on  Cotenancy  and  Partition^ 
see  442,  maintains  that  this  is  the  rule  in  England  and  the 
United  States.    Restraints  and  fetters  upon  the  aUenatioo 
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ftnd  enjoyment  of  property  are  opposed  to  the  common  law 
and  especially  to  the  jurisprudence  of  to-day,  which  in  the 
United  States,  at  least,  has  almost  wholly  lost  the  spirit  and 
genius  of  the  feudal  system  and  feudal  tenures:  9  Am.  Law 
Reg.  N.  8.  893,  457.  Primogeniture  and  estates  tail  with  all 
their  incidents  find  but  little  favor  in  the  laws  of  this  century* 

The  right  of  partition  is  an  absolute  right  which  yields  to 
no  consideration  of  hardship  or  inconvenience:  Freeman  on 
Cotenancy  aiid  Partition,  sec.  443.  Anything  that  militates 
against  this  right  is  repugnant  to  the  essential  characteristics 
of  cotenancy:  Mitchell  ▼.  Starbucks  10  Mass.  11;  and  the 
tendency  of  our  Umes  is  to  greater  freedom  of  sale  and  trans* 
for  of  property  unfettered  by  conditions  or  limitation  of  the 
right  of  alienation. 

In  the  case  at  bar,  if  the  right  of  involuntary  partition  of 
these  lands  does  not  exist  now,  it  will  not  exist  five  hundred 
or  one  thousand  years  hence.  In  timci  by  the  sale  and  de- 
scent of  undived  interests,  the  owners  would  become  so  nu- 
merous, and  the  interests  so  small,  that  the  estate  would  be 
almost,  if  not  wholly,  valueless.  Here  is  a  tract  of  land  con- 
taining ^280  acres,  which  may  be  suited  to  agricultural  and 
▼mrious  other  purposes,  and  the  joint  owners  may  want  te 
have  their  interests  set  off  so  that  they  can  utilize  them  for 
sncb  purposes.  The  partition  in  kind  or  sale  under  partition 
proceedings  of  these  lands  subject  to  the  mining  right,  instead 
of  being  detrimental,  would  be  beneficial  to  the  owner  of  that 
right,  for  it  is  more  difficult  and  unsatisfactory  to  deal  with 
many  than  one.  The  many  can  exercise  control  over  the 
lands  subject  to  the  mining  right,  and  that  is  all  one  owner 
could  do;  hence  there  is  no  reason  why  the  title  to  the  projh 
erty,  subject  to  this  right,  should  not  be  vested  in  one  person, 
but  many  reasons  why  it  should  be  so  vested;  and  we  hold 
that  the  stipulation  in  question,  as  applied  to  the  title  to  these 
lands,  subject  to  said  mining  right,  is  an  unreasonable  ie» 
straint  of  their  enjoyment  and  use,  and  therefore  void. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  decree  that  partition  of  the 
lauds  be  made  subject  to  said  mining  right,  and  if  this  inter- 
est in  the  lands  cannot  be  divided  in  kind  without  great  pre* 
jndice  to  the  owners,  that  it  be  sold  as  provided  by  statute. 
The  decree  of  partition  must  also  specifically  reserve  the  right 
to  the  royalties  on  the  iron  ore  to  be  paid  under  the  provisions 
§t  the  deed  of  lease  to  plaintiff,  Cook's  representatives,  and 
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Maud  and  Walter  Billings,  their  heirs  and  assigns,  forevw. 
This  right  is  also  subject  of  partition,  but  said  oompanji 
having  no  interest  in  it,  it  cannot  be  disposed  of  in  this  pro- 
ceeding, except  by  consent  of  all  partieSi  and  then  onlj  hj  m, 
separate  sale.    All  concur. 

PARTinoir  -^  Emcrr  of  Disseisih  ov  CornDf  Axrli  Rioar  to  Sub  worn,  —II 
an  oaster  by  oae  cotenant  of  aaother  amoanti  to  a  dinoisin,  they  no  longer 
hold  the  eatate  together,  and  partition  oannot  bo  maintaineds  Brock  t.  Stuim 
man,  28  Vt  658;  67  Am.  Deo.  733»  and  note;  Barnard  t.  Pope,  14  Maaa.  434| 
7  Am.  Dea  225,  and  note  with  oasas  ooUeoted;  extended  note  to  NkkoU  r. 
NkhoU^  67  Am.  Deo.  704;  bnt  in  some  states  a  diaseised  ootenant  may  have 
partition  by  Tirtoe  of  the  statate:  Note  to  King  t.  MoKm,  89  Am.  Deo.  433L 

Partition. —One  tenant  in  oommon  cannot  have  a  partition  ef  lands 
whioh  they  have  purchased  for  a  oertain  use,  and  whioh  enters  into  the  oos« 
aideration  of  the  oontraot  creating  it:  Appeal  o/LaUhaw^  128  Fk  8i»  14S|  9 
Am.  &k  Bep.  70. 


Willi  v.  Luoas. 

[110  IfnaouBi,  2UL] 

PaiNCTFALS,  Who  ari  Rmardbd  as. — All  persons  who  aie  preeeal  at  Am 
oommission  of  a  wrongfal  aot,  and  participate  therein  by  ooonsel 
advice,  are  regarded  as  principals,  and  held  liable  as  anchi  and  the 
rule  prevails  even  in  criminal  cases. 

Byidbncb,  SuFriciKNCT  or  Cirouustaktial.— It  is  not  necessary  to  _ 

by  direct  evidence  that  a  party  advised  an  act  or  aided  in  its  oommis* 
sion,  bnt  such  facts  may,  like  any  othersi  be  established  by  eironmstan* 
tial  evidence. 

Assault — Evidbnos  or  Participation  SamciBiiT  to  bb  Subxtitbd  to 
THB  Jury.  —  When  the  testimony  shows  that  the  person  who  is  charged 
with  aiding  another  in  the  commission  of  an  assanlt  was  carrying  the 
latter  in  his  boggy;  that  he  stopped  the  vehicle  in  which  the  injured 
person  was  being  driven  three  times,  by  blocking  the  road  in  front  of  ik 
with  his  buggy,  and  that^  when  he  was  asked  to  let  it  pass,  he  replied 
in  a  way  clearly  indicating  that  he  not  only  knew  the  assailant's  pnr> 
poses,  bnt  that  he  intended  to  assist  him  aotnally  in  ezecating  them, 
there  is  sufficient  evidence  to  go  to  the  jnry  on  the  issne  whether  thm 
defendant  was  present,  aiding,  assisting,  advising,  er  eonnseling  the  a** 
sanlt,  and  a  nonsuit  should  not  be  granted. 

Sol.  Ilughlett  and  John  M.  Bark^r^  for  the  appellant 

Emil  Rosenberger^  for  the  respondent. 

Thomas,  J.  This  is  an  action  for  injuries  to  the  plaintiff's 
person  by  reason  of  an  assault  upon  her,  her  damages  being 
laid  at  ten  thousand  dollars.  The  petition  avers  that  the  de- 
fendanty  together  with  one  Isaao  Willi,  not  made  a  party,  shot 
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her  in  August,  1888,  with  b  pistol  by  which  she  was  seriously 
wounded  and  injured.    The  answer  was  a  general  denial. 

The  evidence  on  the  part  of  the  plaintiff,  preserved  in  the 
bill  of  exceptions,  tends  to  show  that  on  the  twenty-ninth  day 
of  August,  1888,  plaintiff  left  Montgomery  City,  in  a  single 
buggy,  in  company  with  her  brother,  sixteen  or  seventeen 
years  old,  and  her  little  daughter,  one  year  and  a  half  old,  to 
go  to  her  mother's  at  New  Florence,  and  when  about  two  miles 
from  Montgomery  City,  defendant,  who  kept  a  livery  stable, 
and  Isaac  Willi,  the  latter  being  plaintiff's  husband,  came 
up  in  a  two>horse  buggy,  defendant  driving  the  team,  passed 
plaintiff,  and  pulled  the  team  across  the  road  in  front  of  plain- 
tiff's horse.  Isaac  Willi  then  attempted  to  get  out  of  the 
buggy,  but  plaintiff's  brother  drove  around  the  team  in  charge 
of  defendant,  and  went  off  in  a  lope.  Defendant  again  passed 
plaintiff,  drove  in  front  of  her  horse,  and  stopped  it  Plain* 
tiff's  brother  drove  around  defendant's  team  again  and  went 
off  in  a  lope,  but  defendant  the  third  time  passed  her  and 
crowded  her  horse  into  a  fence  corner.  Her  brother  told  de* 
fendant  to  get  out  of  the  way,  and  he  replied,  ''  Shut  your 
damn  mouth,  I  am  driving  this  team  according  to  orders.'' 
Willi  then  got  out  of  defendant's  buggy,  caught  plaintiff's 
horse  by  the  bridle,  and  shot  plaintiff  with  a  pistol,  inflicting 
serious  wounds  upon  her,  saying,  ^^God  damn  you,  I  told  you 
I  would  kill  you,  and  I  have  made  my  words  good.'' 

Plaintiff  then  begged  defendant  to  take  her  in  his  buggy, 
which  he  did  not  do,  but  turned  around  and  drove  back  to 
Montgomery  City,  leaving  plaintiff,  her  brother,  husband,  and 
baby  there.  The  husband  got  into  the  buggy  and  told  plain- 
tiff he  had  killed  her,  and  asked  her  to  forgive  him  and  kiss 
him,  which  she  refused  to  do.  Mr.  Powell,  the  constable, 
coming  up  at  this  juncture,  induced  Willi  to  take  his  wife  to 
a  neighbor's  house  where  she  was  cared  for  till  she  could  be 
taken  home.  Lucas  sat  in  his  buggy  while  Willi  shot  his 
wife,  in  such  a  position  that  he  could  not  have  seen  plaintiff 
without  looking  out  from  the  side  of  the  buggy,  the  back  cur- 
tain  being  down,  and  the  hind  end  of  the  buggy  being  toward 
her.  In  the  January  following,  Willi  was  killed  while  at- 
tempting to  kill  his  wife.  At  the  close  of  plaintiff's  evidence, 
the  court  at  the  instance  of  defendant,  directed  a  nonsuit,  and 
plaintiff  appeals. 

The  court  erred  in  directing  a  nonsuit  All  present,  parti- 
cipating in  an  act  by  counsel  and  advice,  are,  even  in  crimi- 
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nal  eases,  regarded  as  principals^  and  held  liable  as  soeli«  and 
a  party  may  be  charged  with  doing  an  act  himself  and  be  held 
liable  under  such  a  charge,  for  being  present,  aiding,  and  a»* 
sisting  another  in  doing  it:  StaU  y.  Orriek,  106  Mo.  Ill;  Cani- 
Jdx  T.  Chapfnanj  7  Ma  176;  Page  t.  Freeman^  19  Ma  421; 
AUred  ▼.  Bray,  41  Ma  484;  97  Am.  Dea  283;  Murphy  y. 
WiUonj  44  Ma  813;  100  Am.  Dec.  290;  Cooper  r.  Johmoti, 
SI  Ma  483. 

Nor  is  it  necessary  to  prove  by  direct  eyidenoe  that  a  party 
advised  an  act|  or  aided  in  its  commission,  bat  such  fact,  like 
any  other,  may  be  established  by  circamstantial  evidenoex 
State  y.  Oooeh,  105  Ma  892. 

.  We  cannot  say,  as  a  matter  of  law,  that  defendant  did  not 
participate  in  this  assault;  indeed,  the  evidence  tends  strongly 
to  show  that  he  willfully  assisted  Willi  in  making  it  He 
•topped  plaintiff's  horse  three  times  by  driving  across  the 
load  in  front  of  it,  and  when  asked  to  let  it  pass  he  replied  in 
a  way  clearly  indicating  that  he  not  only  knew  the  husband's 
purposes,  but  that  he  intended  to  actively  assist  him  in  exe- 
eoting  them.  At  all  events,  there  was  sufficient  evidence  to 
goto  the  jury  on  the  issue  whether  defendant  was  present  aid- 
ing, assisting,  advising,  or  counseling  the  assault,  and  the 
judgment  is  accordingly  reversed,  and  the  cause  remanded 
for  new  triaL    AH  concur. 


AoonsAHiss — PaiNOiPAL,  WHO  i&  —  "One  who  direoUy  or  indlreotiy 
•oooaels,  oommandfl,  iadacet,  or  procures  aaother  to  oommit  a  ertme  It  a 
prinoipal**:  People  ▼•  BUven^  112  N.  Y.  7S;  S  Am.  St  Rep.  701,  aod  notof 
gpi€$  T.  People^  122  m  Is  3  Am.  St  Rep.  320^  and  note;  Leonard  t.  Pooit^ 
114  K.  Y.  371;  11  Am.  St  Rep.  667,  and  note  with  oasea  ooUeoted. 

Assault — Wno  Ouiltt  as  PjiiMOiPAU  — One  may  be  oonrioted  aipria- 
eipal  in  a  felonious  assault  where  he  advised,  procured,  er  incited  tha 
aaMult:  StaU  ▼•  Noeninger,  103  Mo.  166;  StaU  v.  Lpnbum,  I  Brer.  397;  fl 
Am.  I>ea  669.  When  one  of  two  persons  resisting  arrest  aids»  abets^  ^ 
▼iees^  or  encourages  the  other  by  signs  or  motions  to  asaanlt  an  arrestias 
OBLow,  he  is  guilty  of  suoh  assault  the  same  as  if  made  by  him  peraonaUji 
rUto  w.  PnpU.  139  BL  143;  32  Am.  St  Rep.  190L 
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[UO  Knoou,  2M.] 

bDBFmOBST  OoNTRAOrORt  LlABIUTT  FOB  Aois  OF.  —The  iiiperTuiiHi  d 
a  work  oC  ooostruotioxi  may  ba  retained  without  interfering  with  tlM 
independent  action  or  liability  of  oontraotora  who  hare  enga|{ed  to 
aoceonte  either  the  whole  or  a  part  of  it|  bat  where  the  oontraet  vnder 
whieh  an  axoaration  ia  made  for  the  foandations  of  a  honte  deelaree  thai 
it  thall  be  earried  to  snoh  general  depth,  and  that  the  operations  aliaU 
proceed  at  each  times,  and  to  snob  extent  as  the  representative  of  tho 
landowner  may  require^  any  injnries  cansed  to  an  adjoining  hooso  in 
ooQseqUence  of  making  the  exoa?ations  in  strict  parsnance  of  the  orders 
ol  sack  repreeentatifc,  will  be  deemed  to  hare  been  dne  to  the  czereiM 
ol  the  discretion  or  Jadgment  rested  in  the  sapeMsing  authority)  ao4 
for  that  ozeroise  of  Jadgment  the  landowner  most  respond. 

LinaUi  SuFposT.  —A  landowner  who  exercises  his  right  to  rtmovo  tbo 
oarth  from  his  own  premises,  adjaoent  to  another's  building,  must  oao 
ordinary  care  to  cause  no  unnecessary  damage  to  his  neighlN>r's  property. 

liinBAL   SiTFFOBT — NoTICJI  —  ALTXRATIOB    OF   PlaV   OF   BXOATATIOV.— 

Where  a  landowner  has  actual  notice  of  the  fact  that  an  excaratioa  is 
being  made  adjaoent  to  his  honse^  but  is  also  assured  by  the  authorised 
agens  of  the  person  for  whom  it  is  made  that  the  earth  will  be  taken 
oat  in  a  manner  which  the  evidence  of  experts  shows  to  be  customary 
and  reasonably  safe^  he  has  a  right  to  assume  that  the  course  foretold 
will  be  followed,  at  least  until  he  had  notice  to  the  contrary  and  a 
proper  opportunity  thereafter  to  act  upon  such  later  notice;  and  if  aa 
injury  to  hii  house  results  from  this  cbaoge  in  the  plan,  before  l}e  has 
kad  sufficient  time  to  take  measures  for  its  proteotionv  the  party  for 
whom  tho  work  is  done  will  be  liable  for  damages. 

LtTSRAL  Support — Exoavation,  Chanob  ih  Modb  of. — The  fact  that 
an  additioual  outlay  would  be  nocessary  to  carry  out  the  work  of  ex- 
cavation in  "  sectioQs  "  is  immaterial  when  ^he  person  excavating  has 
oxpressly  promiscil  to  pursue  that  method,  and  thus  led  the  owner  of 
Ihe  adjaoent  premises  to  act  upon  that  hypothesis  and  refrain  from 
taking  steps  which  would  otherwise  have  been  reasonably  necessary 
and  prudent  to  insure  the  safety  of  his  property.  Under  such  ciroum* 
stances  the  proposed  method  must  be  continued,  or  timely  notice  of  a 
diange  of  plan  given  to  the  adjacent  proprietor. 

■fidbbcb  — Rb8  Gksta^Thb  Statements  of  ait  Agbnt  appointed  to 
superintend  the  work  of  excavating  land  near  a  house,  when  made  dur- 
ing the  progress  of  the  work  and  the  discharge  of  his  functions^  may  bo 
relied  on  by  the  owner  of  the  hoose. 

fkiAi.— Dbmubrbb  to  Evidbnob.  «  When  the  trial  court  has  forced  tho 
plaintiff  to  a  nonsuit  by  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  he  is  entitled  to  the  moet  favorable  view  of  hia  cms  that 
the  evidence  warrants,  and  to  every  reaaonable  inference  therefronu 

€fagef  Ladd^  and  Smallj  for  the  appellant. 

Prattf  Ferry^  and  Bagermanj  for  the  reepondent 

Barglat,  J.    Plaintiff's  case  is  for  damages  occasioned  hj 
the  fall  of  a  building,  occupied  by  him  as  lessee  of  the  Acker- 
estate,  in  Kansas  Cityi  Missouri. 
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The  gist  ci  his  petition  is  that  "the  defendant  wiongfoUy, 
eaieleasly,  and  negligently  dug  out  and  carried  away  the  eoil, 
immediately  adjoining,  and  under  the  west  wall  of  said  build- 
ing, by  means  of  which  .  .  •  •  the  said  west  wall  was  made 
to  &11,  •  •  •  .  thereby  destroying  and  damaging  the  property 
of  pUintiff  therein  contained  .  •  •  •  to  the  extent  of  three 
thousand  dollars." 

The  answer  is  a  general  denial. 

The  circuit  court  forced  plaintiff  to  a  nonsuit  by  giving  an 
instruction  in  the  nature  of  a  demurrer  to  the  evidence.  It 
iSy  therefore,  proper  to  outline  the  facts  upon  which  plaintiff 
relies  as  constituting  his  cause  of  action.  In  so  doing,  he  is 
entitled  to  the  benefit  of  the  most  favorable  view  of  his  case 
that  the  evidence  warrants,  and  of  every  reasonable  inference 
therefrom.    So  viewed  the  substance  of  his  case  is  this: — 

The  plaintiff's  building  was  a  two*story  brick,  in  which  he 
carried  on  business.  It  stood  two  inches  from  the  eastern 
boundary  of  defendant's  property,  and  extended  from  the 
street  line  some  seventv-two  feet  southward. 

The  excavation  to  which  the  damage  is  ascribed  was  made 
upon  defendant's  lot  close  along  that  boundary  line.  This 
line  ran  at  a  right  angle  to  Ninth  Street  on  which  plaintiff^s 
house  fronted;  both  the  lots  reached  southward  from  the 
street,  one  hundred  and  twenty-five  feet,  to  an  alley. 

The  defendant  proposed  erecting  an  engine  house  on  its 
lot;  and,  in  prosecuting  that  purpose,  contracted  in  writing 
with  a  firm  for  the  necessary  excavating  and  masonry  for  the 
foundations. 

Some  of  the  terms  of  that  contract  will  be  mentioned  later. 

The  contractors  sublet  the  excavating  to  another,  who  be- 
gan its  performance,  having  a  foreman  there  in  charge  of  a 
number  of  workmen  and  teams. 

The  defendant's  chief  engineer  occasionally  visited  the 
work,  but  the  actual  superintendence,  under  the  first  contract 
mentioned,  was  mainly  exercised  by  Mr.  Butts,  the  engineer's 
assistant,  who  remained  on  the  ground.  The  foreman  of  the 
digging  party  testified  that  the  subcontractor  placed  him  nn« 
der  the  orders  of  Mr.  Butts,  and  that  the  work  was  accord- 
ingly  done  as  the  latter  directed. 

About  the  time  the  excavating  began,  plaintiff  had  an  in- 
terview with  Mr.  Butts  in  which  he  asked,  "if  he  though  it 
was  not  dangerous  to  be  taking  dirt  away,"  (namely  from 
"alongside  of  the  wull,")  to  which  Mr.  Butts  replied  that 
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**  there  was  not  going  to  be  any  injury  to  the  building;  of 
ooorse  he  was  going  to  take  it  out  in  sections,  and  wall  it  up* 
as  they  went  along.''  Plaintiff  says  that  that  "kind  of  satis- 
fied "  him.  The  house  fell  about  a  week  later.  Plaintiff  oh* 
served  the  work  meanwhile. 

A  trench,  some  five  feet  wide,  and  from  seven  to  eleven  feet 
deep,  was  first  dug,  near  defendant's  east  boundary  line,  from 
the  street  to  a  point  about  opposite  the  south  end  of  plaintiff's 
building,  some  seventy-two  or  three  feet.  The  foundation  of 
the  latter  was  at  a  depth  of  eleven  feet  from  the  natural  8ur«^ 
face.  They  then  began  at  the  street  line  and  curried  the- 
trench  to  a  further  depth  of  about  two  feet  (a  total  depth  of 
about  thirteen  feet)  for  a  distance  of  twenty-five  or  thirty  feet 
from  the  street 

The  concrete  and  footing  stone  of  defendant's  foundation 
wall  were  then  laid  in  that  space  or  section.  Three  days- 
later,  according  to  the  testimony  of  the  foreman  of  the  exca- 
vators, Mr.  Butts  directed  him  to  *'  take  out  the  remainder  of 
the  ditch,"  and  he  proceeded  to  do  so,  excavating  to  the  addi- 
tional dept  of  twenty-four  to  twenty-six  inches  (to  correspond 
with  the  level  of  the  first  section),  along  the  entire  building 
line  opposite  plaintiff's  house,  a  stretch  of  forty  odd  feet  from 
the  end  of  the  first  section.  Mr.  Butts  was  present  while  this 
work  was  being  done.  The  job  was  begun  at  half  past  twa 
o'clock  and  was  finished  about  half  past  five  o'clock  of  the- 
same  afternoon.  That  night  about  ten  o^clock  a  large  part  of 
plaintiff's  building  slipped  into  the  excavation,  on  account  (as^ 
is  claimed)  of  that  removal  of  its  lateral  support;  but  that 
portion  of  the  house  which  faced  the  masonry  work  of  the  first 
section  of  defendant's  foundation  (for  a  distance  of  twenty-six 
feet  from  the  street  front)  remained  in  place. 

The  soil  of  the  locality  is  that  of  the  Missouri  River  bottom^ 
a  mixture  of  sand  and  loam,  formed  by  alluvial  deposit 

There  was  abundant  evidence  of  experienced  builders  and 
dvil  engineers  that  the  customary  way  of  removing  such  soil 
for  foundations,  adjacent  to  and  below  that  of  other  buildings, 
is  to  take  out  the  earth  in  sections  of  ten  to  sixteen  feet  each^ 
in  length,  and  to  substitute  the  new  foundation  in  each  sec- 
tion  before  opening  the  next  one;  that  any  other  mode  of  do- 
ing such  work  is  likely  to  result  as  in  the  present  case;  but 
that  building  in  sections  involves  an  expense  from  eighteen  to 
thirty  per  cent  greater  than  the  cost  of  proceeding  without 
subdividing  the  work  in  that  manner. 
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On  these  fiiets  the  trial  coart  declared  that  plaintiff  had  no 
came  of  action,  and  he  has  appealed  against  that  mling. 

1.  Before  raaohing  the  main  ifisne  it  will  be  well  to  dis- 
pose i^a  sobordinate  one  touching  the  responsible  connectioQ 
between  defendant  and  the  digging  force,  to  whose  acts  the 
consequences  complained  d  are  ascribed.  The  defendant 
claims  that  those  acts  were  done,  in  effect,  by  a  contractor 
independent  d  its  control,  and  that  it  is  not  liable  on  acooont 
thereof! 

It  is  now  an  accepted  mle  that  snpenrision  of  such  work 
may  be  retained  without  interfering  with  the  independent 
action  or  liability  of  contractors  who  have  engaged  to  perCcNrm 
it  or  subdivisions  of  it;  but  in  the  case  at  bar  the  contraoti 
under  which  the  work  was  done,  goes  much  further.  It  de- 
dares  that  **the  excavation  shall  be  carried  to  such  general 
depth  as  may  be  indicated  by  the  engineer;  excavations  finr 
the  trenches  and  piers  will  be  made  as  required  from  time  to 
time  in  the  progress  of  the  work,  and  to  such  an  extent  as 
may  be  be  indicated  by  the  engineer.**  Along  with  this  lan- 
guage are  statements  that  the  engineer  was  *Mn  charge  of  the 
work,"  and  that  men  who  refused  or  neglected  to  obey  his 
orders  were  to  be  discharged  by  the  contractors. 

Now,  the  very  act  complained  of  here  is  the  digging  of  the 
trench  too  long  and  too  deep  in  the  circumstances.  That  act 
is  charged  as  negligence.  It  was  ordered  by  defendant's  repre- 
sentative on  the  spot,  acting  for  the  chief  engineer  who  had 
oxpress  power  to  direct  ^^  by  his  authorized  agent,"  as  well  as 
personally.  The  work  was  done  precisely  as  ordered.  Thus 
it  was  the  exercise  of  the  discretion  or  judgment  vested  in  the 
supervising  authority,  which  caused  the  catastrophe;  and  for 
that  exercise  of  judgment  defendant  must  respond:  Lancaster 
▼.  Connecticut  In$.  Co.,  92  Mo.  460;  1  Am.  St  Rep.  739; 
Sower  V.  Peate,  1  Q.  B.  Div.  321. 

2.  The  chief  question  in  the  case  is  to  determine  what  duty 
toward  plaintiff  rested  upon  defendant  in  view  of  the  facts. 

Very  much  has  been  written  upon  the  right  of  lateral  sup- 
port and  its  limitations  under  the  English  law.  It  will  not  be 
necessary  to  restate  the  general  principles  governing  that  right. 
They  were  discussed  very  lucidly  here,  years  ago,  in  Charlem 
T.  Rankin,  22  Mo.  573,  66  Am.  Dea  642,  which  remains  a 
leading  case  on  that  subject  For  present  purposes  it  will 
sufBce  to  say,  it  is  settled  law  that  the  unquestionable  right 
of  a  landowner  to  remove  the  earth  from  his  own  premises^ 


U$jt  1892.]    Larson  ••  Mbtropolitah  Stbbbt  B't  Ca    448 

adjacent  to  another's  building,  is  subject  to  the  qualification 
that  he  shall  use  ordinary  care  to  cause  no  unnecessary  dam- 
age to  his  neighbor's  property  in  so  doing. 

We  need  not  inquire  how  such  a  principle  became  ingrafted 
upon  a  system  which  traces  its  origin  to  the  English  common 
law;  but  that  it  is  there,  is  evidenced  by  abundant  decisions 
of  which  a  few  leaders,  besides  that  above  cited,  may  be  men- 
tioned: Foley  Y.  Wyeth,  2  Allen,  131;  79  Am.  Dec.  771;  Austin 
V.  Hudson  Riff.  R.  R.  Co.,  25  N.  Y.  834;  Quiney  r.  Jones,  76 
HI.  240;  20  Am.  Rep.  243. 

The  underlying  principle  of  legal  ethics  on  which  this  rule 
rests  is  well  stated  in  Charless  v.  Rankin,  22  Mo.  573, 66  Am. 
Deo.  642,  to  be  that,  ^  if  a  man,  in  the  exercise  of  his  own 
rights  of  property,  do  damage  to  his  neighbor,  he  is  liable,  if 
it  might  have  been  avoided  by  reasonable  care." 

The  reports  furnish  many  illustrations  of  its  application, 
but  we  need  not  stop  to  emphasise  the  statement  of  it  by  re- 
ferences to  them,  since  its  force,  in  oases  of  this  character,  is 
now  fully  recognised. 

What  is  the  standard  of  ordinary  care  which  one  ezcavat- 
iDg  on  his  own  estate  must  use  to  avoid  damage  to  bis  neigh- 
bor's building,  is  a  question  of  some  difficulty.  In  many  lo- 
calities the  subject  is  regulated  by  statutes,  defining  the  re- 
ciprocal rights  of  the  parties. 

It  may  be  stated  generally  in  the  absence  of  a  statutory 
rule  that  the  care  required  of  a  party  so  excavating  is  that  of  a 
man  of  ordinary  prudence  in  the  circumstances  of  the  parti- 
cular situation;  but  that  statement  afibrds  meager  aid  in  de- 
termining the  exact  duty  imposed  by  the  rule  in  its  practical 
application  to  any  given  case. 

The  fact  is  that  the  particular  circumstances  so  largely  tfhape 
and  indicate  the  duty  that  any  attempt  to  reduce  th^  rule  to 
greater  certainty  would  probably  tend  to  impede  itither  than 
to  promote  the  administration  of  justice. 

Quite  recently  it  has  been  definitely  held,  following  sui^ 
posed  indications  in  earlier  cases,  that  prior  notice  to  the 
neighbor  whose  property  may  be  endangered  by  an  excava- 
tion is  an  essential  part  of  the  ordinary  care  referred  to: 
SekuUM  V.  Byers,  53  N.  J.  L.  442;  26  Am.  St  Rep.  435;  but 
that  ruling  was  accompanied  by  a  vigorous  dissent,  and  can 
searcely  be  considered  as  settling  the  point.  It  is  not 
necessary  to  decide  it  in  the  case  at  bar,  for  it  is  here  con« 
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oeded  thai  plaintiff  had  ample  noUce,  in  fact,  of  the  intended 
excavation.  He  also  had  notice  that  it  was  to  be  made  in  m 
particular  manner,  namely,  by  removing  the  dirt  ^  in  sections^'' 
and  walling  ^  it  op  as  they  went  along."  The  defendant's 
superintendent  in  charge  so  stated  to  him  at  the  outset,  when 
plaintiff  suggested  the  danger  of  the  undertaking;  and '  the 
former,  as  a  witness  in  the  cause,  did  not  deny  the  plaintiflf'e 
account  of  that  interview. 

It  was  in  evidence  that  that  course  was  the  one  indicated 
by  ordinary  prudence,  and  by  the  uniform  custom  of  builders 
in  that  locality,  in  view  of  the  nature  of  the  surrounding 
soil. 

But  for  that  information  as  to  the  mode  of  excavation  and 
construction  to  be  pursued,  the  plaintiff  might  have  taken 
effective  steps  to  shore  up  and  protect  his  building — steps 
which  were  unnecessary  if  the  work  was  done  in  sections. 

We  think  that  plaintiff  had  the  right  to  rely  upon  the  state* 
ment  of  the  superintendent,  made  during  the  progress  of  the 
work  and  of  his  agency,  and,  hence,  re$  getUz^  as  to  the  care 
which  defendant  intended  to  exercise  towards  the  property  of 
plaintiff  with  reference  to  which  that  statement  was  made. 
He  had  the  right  to  assume  that  the  course  foretold  would  be 
followed,  at  least  until  he  had  notice  to  the  contrary  and  a 
reasonable  opportunity  thereafter  to  act  upon  such  later  notice. 
We  have  added  this  last  observation  to  meet  the  suggestion 
of  defendant  that  plaintiff  was  duly  advised  that  the  excava- 
tion was  not  being  done  in  sections.  But  on  this  point  it  ap- 
pears that  one  section  was  first  built,  substantially  as  prom- 
ised; and  that  the  long  and  dangerous  excavation  later,  to 
which  the  fall  of  the  building  is  charged,  occurred  between 
half  past  two  and  five  o'clock  of  the  afternoon  preceding  the 
injury. 

On  these  facts  the  court  cannot  justly  declare,  as  a  ooncln- 
sion  of  law,  that  plaintiff,  in  the  exercise  of  reasonable  care, 
was  chargeable  with  notice  that  the  plan  of  construction,  pre- 
viously indicated  by  the  superintendent,  was  not  to  be  fol- 
lowed, and  should  have  taken  measures  of  his  own  for  the 
protection  of  his  domicile. 

Nor  do  we  think  plaintiff's  case  concluded  by  the  consid- 
eration that  the  removal  of  the  earth  in  sections  would  have 
involved  some  additional  outlay,  and  would  have  lessenedi  ia 
•ome  slight  degree,  the  strength  of  its  foundation  walL 
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Ab  to  the  latter  fact,  it  is  Dot  claimed  that  the  utility  or 
iralue  of  the  wall,  for  the  purposes  of  its  construe tion,  would 
be  in  anywise  impaired  by  the  building  in  sections. 

As  to  the  former  fact  of  extra  expense,  we  regard  it  imrna- 
terialy  in  view  of  the  other  evidence  already  alluded  to,  not  to 
mention  broader  considerations  bearing  on  that  point:  Beatk' 
champ  ▼.  Saginaw  Miru  Co.^  60  Mich.  163;  45  Am.  Rep.  80. 
If  defendant  notified  plaintiff  that  a  certain  mode  of  proceed- 
ing was  to  be  pursued,  and  thus  led  him  to  act  upon  that 
hypothesis  and  refrain  from  taking  steps  which  would  other* 
wise  have  been  necessary  and  prudent  to  insure  the  safety  of 
his  property,  the  risk  of  injury  to  the  plaintiff  in  the  premises 
imposed  on  defendant  the  duty  toward  him  of  conforming  to 
the  plan  of  work  of  which  it  had  advised  him,  or  to  reason- 
ably notify  him  of  a  change  in  that  plan  in  season  to  admit  of 
his  adopting  protective  measures  of  his  own. 

The  evidence  tends  to  prove  that  no  such  notice  was  given, 
and,  in  default  thereof^  the  measure  of  reasonable  and  proper 
care  on  defendant's  part,  in  the  circumstances,  was  that  indi- 
cated in  the  statement  of  the  superintendent. 

As  to  whether  the  same  measure  of  care  would  rest  upon 
defendant  in  the  absence  of  the  peculiar  facts  here  presented, 
we  are  not  called  upon  to  say.  In  the  view  we  take  of  the 
case,  the  fact,  that  the  promised  course  of  construction  in- 
volved a  greater  expense  than  some  other  one,  can  have  no 
material  bearing  on  the  rights  of  the  parties. 

On  the  whole  case  we  think  it  fairly  a  question  of  fact 
whether  defendant  exercised  ordinary  care  in  directing  the 
excavation  to  be  made  as  it  did,  in  view  of  the  circumstances 
mentioned,  and  whether  the  fall  of  the  building  was  caused 
or  contributed  to  by  any  want  of  such  care.  The  trial  court 
we  consider  erred  in  instructing  to  the  contrary. 

The  judgment  should  be  reversed  and  the  cause  remanded. 
It  Is  BO  ordered. 

Black,  Brack,  Macfablanb,  and  Thohas,  JJ.,  concur. 

Shbbwood,  C.  J.,  and  Qantt,  J.,  dissent 


IimBPKf  DmT  OoimuoTOB.  —  For  a  general  dieennloii  of  a  maeter^a  Ua« 
Ulity  for  the  aote  of  an  independent  oontraotor,  aee  AUania  €fe.  JZ.  iK.  Ok  t. 
DmbtH^9  S7  Ga.  161;  87  Am.  St  Rep.  231,  and  note;  and  aee  also  the  mono* 
giaphio  note  whieh  f<dlowaai  to  hia  liability  where  tiie  eontraotor  \b  engaged 
it  making  exeaTationa. 


446       Labbon  v.  Mbtbopolitan  Stbbbt  R't  Ca    [Miaaouri^ 

Th«  Biffht  to  lAteral  Support.* 

DiriHinoHS.  — The  right  to  lateral  support  may  be  defined  m  the  ri|(bl 
wbioh  a  landowner  has  to  hare  hie  soil,  either  in  its  natural  state,  or,  in  oer* 
tain  oasea,  with  the  additional  weight  of  the  buildings  or  other  stmetnres 
thereon,  sustained  by  the  soil  of  the  adjoining  proprietors,  or,  in  a  more  sp*> 
oial  senses  the  right  which  such  landowner  has  to  have  ihoee  buildings  or 
structures  sustained  by  adjacent  buildings  or  structures  upon  which  they 
lean.  In  the  recent  case  of  Birmingham  ▼.  AUen^  Lb  R.  6  Ch.  Dir.  284,  It 
became  necessary  for  the  first  time  to  decide  precisely  what  is  meant  by  • 
*' neighboring  or  adjacent  landowner,"  and  Sir  George  Jessel,  M.  R.,  thns 
discussed  the  question  in  his  usual  dear  and  incisive  style:  "The  judges 
have  said,  *  support  by  his  neighbor.'  What  does  that  mean?  Who  is  hta 
neighbor  ?  It  was  oon tended  that  all  the  landowners  in  England,  however  dis- 
tant, were  neighbors  for  this  purpose,  if  their  operations  in  any  remote  degree 
injured  the  land.  But  surely  that  cannot  be  the  meaning  of  it.  The  neigh- 
boring landowner  to  me  for  this  purpose  must  be  the  owner  of  that  portion  of 
land,  whether  a  wider  or  a  narrower  strip  of  land,  the  existence  of  which  in 
its  natural  state  is  necessary  for  the  support  of  my  land.  As  long  as  that 
land  remains  in  its  natural  state,  and  it  supports  my  land,  I  have  no  righto 
beyond  it,  and  therefore  it  seems  to  me  that  he  is  my  neighbor  for  this  par* 
pose.  There  might  be  land  of  so  solid  a  character,  consisting  of  solid  stone^ 
that  a  foot  of  it  would  be  enough  to  support  the  land.  There  might  be  other 
land  so  friable,  and  of  snob  an  nnsolid  oharaoter,  that  you  would  want  a 
quarter  of  a  mile  of  it.  But  whatever  it  is,  as  long  as  yon  hare  got  enoogh 
land  on  your  boundary  which,  left  untouched,  will  support  your  land,  yon 
have  got  your  neighbor's  land,  whose  support  yon  are  entitled  to.  Beyond 
that^  it  wonld  appear  to  me^  you  have  no  rights.**  In  that  ease  it  appeared 
that,  if  an  intervening  strip  of  land  had  not  previously  been  mined  by  n 
third  party,  no  damage  oould  possibly  have  accrued  to  the  plaintiff's  prem- 
ises from  the  proposed  ezcavatious  of  the  defendants  on  the  other  side  of  the 
strip,  and  the  court,  acconlingly,  declined  to  restrain  the  excavations.  This 
decision  was  sustaioec^  by  the  court  of  appeals,  Brett^  L.  J.,  saying;  *' Al* 
though  it  is  a  case  of  first  impression,  that  is  to  say,  a  case  in  which  we  hare 
after  the  master  of  the  rolls,  for  the  first  time,  to  deoide  what  is  the  proper 
definition  of  'adjacent  lands^'I  think  the  master  of  the  roUs  has  given  m 
very  happy  definition  of  them,  and  one  which  we  ought  to  accept."  Similar 
views  seem  to  have  been  entertained  by  the  court  in  KeaUng  t.  Cinciimati, 
88  Ohio  St.  141,  43  Am.  Rep.  421,  which  holds  that  a  city  which  excavates 
a  street  is  liable  for  the  subsidence  of  a  lot  which  does  not  abut  upon  the 
street.  The  liability  of  a  eity  for  injuries  of  this  character  is,  as  will  be  seen 
below,  disputed,  but  it  is  presumed  that  a  similar  rale  would  have  been  ap- 
plied in  the  case  of  a  private  owner,  and  as  it  commends  itself  to  reason, 
and  is  accepted  by  English  oonrts  of  high  authority,  its  oorreotness 
probably  not  be  questioned  in  other  jurisdictions. 

Ths  Rolsb  or  Law  as  to  Adjacskt  and  Subjaoirt  Sirppon  axs 
Samb.  —  The  identity  of  the  principles  governing  the  rights  of  landowner^ 
whether  their  tenements  are  separated  by  vertical  or  horizontal  section^ 
was  first  relied  upon  in  Humphries  v,  Brogden^  12  Q.  B.  739,  where  Lord 
Oampbell  need  the  following  language:  "Where  portions  of  the  freehold, 
lying  over  one  another  perpendicularly,  belong  to  different  individuals^ 

*  BXRRENCB  TO  MOXOQBArHIO 
Bes.  0-66;  es  Am.  Deo.  647-4U. 
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•OQSfeitiite,  u  it  were,  separate  eloeea,  &e  degree  of  rapport  to  which  the 
vpper  is  ent'tled  from  the  lower  has  as  yet  by  no  means  been  distinotly  do* 
fined.  Bat  in  the  case  of  adjoining  closes,  which  belong  respectiTely  to  dif* 
lerent  persons  from  the  sorfaoe  to  the  center  of  the  earth,  the  law  of  England 
has  long  settled  the  degree  of  lateral  support  whioh  each  may  claim  from 
tiie  other;  and  the  principle  upon  which  this  rests  may  guide  ns  to  a  safe 
solution  of  the  question  before  ns  ":  Page  74SL  Among  snbseqnent  English 
eases  whidi  assume  the  correctness  of  this  statement  of  the  law,  it  iB  snffi* 
eient  to  refer  to  Rowboiham  ▼.  WOwn^  8  EL  &  a  123|  Btmrnd  ▼.  BaMou9e^ 
BL  R  &  K  622;  DaiUm  v.  Angua^  L.  R.  6  App.  C.  740.  The  language  of  the 
oonrts  in  this  country  is  equally  explicit:  Stevenson  ▼•  WiiUaee,  27  Oratt  77; 
Marwim  ▼.  BrewtUr  Irtm  tie,  Co.,  50  K.  Y.  638;  U  Am.  Bep.  322;  •/onet  ▼• 

Woffner,  66  Pa.  St.  429;  5  Am.  Rep^  385;  Homer  r.  Watson,  79  Pa.  St  242; 
SI  Am.  Rep.  66;  OoUntan  ▼.  Chadwkk,  80  Pa.  St  81;  21  Am.  Rep.  93.    In 

Tiew  of  this  unanimity  of  opinion  we  have  deemed  it  permissible  to  render 
the  present  discussion  of  the  subject  more  complete  and  comprehensire^  by 
drawing  our  illustrations  from  both  classes  of  cases  indifferently,  merely 
stating  in  each  instance  whether  lateral  or  subjacent  rapport  was.  inTolved* 

A  Riairr  id  Sofport  from  thr  Adjoiniro  Lard  n  Irgidrrtal  to  Lard 
nr  RB  Natural  Corditior.  —  So  recently  as  1853^  Justice  Harris,  in  delirer* 
ing  the  opinion  of  the  court  in  Farrand  r,  ManhdU,  19  Barb.  380,  expressed 
his  surprise  that  **the  question,  how  far  the  owner  of  land  adjacent  to  land 
owned  by  another  may  remove  the  earth,  and  thus  withdraw  the  natural 
anpport  of  his  neighbor's  soil,  without  being  liable  for  the  injury,  should 
ItaTe  remained  uutii  then  unsettled,"  and  stated  that  "although  opinions 
bad  frequently  been  expressed  on  the  subject  &nd  that  too^  by  eminent 
jurists^  these  opinions  were  ofttfor."  This  statement  although  literally  oor^ 
root  was  perhaps  somewhat  misleading.  It  is  true  that  in  all  the  easea 
which  had  arisen  up  to  that  time,  the  precise  poipt  in  judgment  was  the 
•xtent  of  the  right  where  buildings  had  been  erected  on  tiie  land  for  whieb 
support  was  claimed,  — the  oircuiastances  by  which  litigation  is  obviously 
aaost  likely  to  be  engendered;  but  in  at  least  three  of  those  eases:  ThureUm 
▼.  Haneodk,  12  Mass.  220^  7  Am.  Dec  67,  La$ala  r.  HoSbrook,  4  P^tse,  169, 
SB  Am.  Dee.  624^  and  /Ttm^Wee  r.  Brogden,  12  Ad.  &  B.  739,  the  oharactei 
of  tha  right  of  support  for  And  in  its  natural  condition  had  been  so  olearl> 
defined  and  explained  that  the  qneetion,  so  far  as  it  could  be  settled  without 
any  direct  adjudication,  was  no  longer  an  open  one.  For  the  reason  just 
alluded  to^  the  cases  in  the  books  in  which  the  subject  is  not  complicated  by 
the  axistenoe  of  artificial  structures  are  still  few  in  number,  the  following 
being  all  that  we  hare  found:  Farrand  t.  ManihaU,  19  BarK  880;  BOb^  t. 
Carier^  4  HurL  &  N.  163;  Ridiardetm  t.  VermontCenL  R.  R.  Oo.^  26  Vt  466; 
60  Am.  Dea  288;  MeMaugh  ▼.  Burke,  12  R  L  499:  McGuire  r.  QranU,  26 
H.  J.  L.  866;  67  Am.  Dec  49;  Mear9  v.  Dole,.  136  Mass.  608;  Bendrkki  ▼. 
Spring  Vailejf  Min.  Ckk,  68  CaL  190.  Taking  all  the  authorities  together, 
bowerer,  —  both  thoee  in  which  the  queetion  was  directly  presented,  and 
those  in  which  it  was  asramed  by  the  court  to  be  settled  in  a  oertam  man* 
ner, — it  Buy  be  said  that  there  is  a  virtual  unanimity  as  regards  the  doctrine 
that  tbo  right  which  a  landowner  has  to  have  his  soil,  while  in  its  natural  con* 
dition,  ropported  by  the  adjoining  soil,  exists y«re  natens;  that  it  is  "a  right 
by  law;  a  right  of  the  owner  to  the  enjoyment  of  his  own  property  ss  dis* 
tinguished  from  an  easement  rapposed  to  be  gained  by  grant;  a  right  for 
i^iuiy  whieb  an  adjoining  proprietor  is  responsible  on  the  prinoipleb  8k  m9m% 
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4mwia!ienum  wm  UBdUu^i  Lord  Selbonie  in  DaUom  t.  Angiu^  L.  R.  6  App.  a 
70L  The  abaolDta  natare  of  the  right  may  be  illoetrated  by  a  few  ezttaaAi 
tnm  the  leading  deoieiona.  '  *  The  general  right  whieh  a  man  ynmafmdk  hat 
«t  oommon  law  to  the  sopport  of  hie  land,  either  snbjaoent  or  adjaeent^  ii  a 
Datnral  right  analogona  to  the  right  to  flowing  water  *:  RavAoOyoBm  t.  IfB- 
«Niy  8  EL  &  Bb  160,  a  passage  cited  approringly  by  Jostioe  Willes  in  BtmmA'w, 
Baekhctue,  EL  B.  Ac  B.  654.  "Thia  right  to  lateral  support  from  adjoining 
■toil  is  not»  like  the  aapport  of  one  building  npon  another,  snppoeed  to  be 
ipiined  by  grant,  but  it  ia  a  right  of  property  passing  with  the  soil ":  fPtenf 
ykrlmr.  Brogden,  12Ad.&B.744.  "  1  hare  a  natural  right  to  the  nee  of  ny 
land  in  the  situation  in  which  it  waa  placed  by  nature,  aurrounded  and  pro- 
tected by  the  aoil  of  the  adjacent  lota.  And  the  ownera  of  thoee  lota  will  not 
be  permitted  to  destroy  ray  land  by  remoring  this  natural  aupport  or  bar- 
rier"! Laaaia  r.  Hothrook.  ^  P^ige»  169,  25  Am.  Deo.  624.  <*The  right  of 
lateral  aupport  must  be  regarded  aa  an  inoident  to  the  aoiL  It  is  a  right  el 
property  necessarily  and  naturally  attaohed  to  the  soil ":  Farramd  ▼•  Mar^ 
^kaU,  19  Barb.  380.  *'In  the  case  of  land  which  is  fixed  in  ita  place,  each 
•owner  haa  the  abeolnte  right  to  hare  his  land  remain  in  Its  natural  oonditioo, 
iinafieoted  by  any  act  of  his  neighbor,  and  if  the  neighbor  digs  npon  or  im« 
prorea  hia  own  laud  ao  aa  to  injure  thia  rights  may  maintain  an  actioa 
against  him  without  proof  of  negligence  "i  Oilmort^,  DritooU^  122  Mass.  199| 
28  Am.  Rep.  312.  "The  decided  weight  of  authority  and  sound  principle 
eonour  in  suppiort  of  the  position  that  there  ia  inoident  to  land  in  ita  natural 
condition  a  right  to  support  from  the  adjoining  land;  and  that  if  the  land 
ainks  or  falls  away  in  consequence  of  the  remoral  of  anch  support^  the  owner 
is  entitled  to  damap^es  to  the  extent  of  the  injury  anatained  ":  McOuhre  r. 
^ranl,  25  N.  J.  L.  856;  67  Am.  Dec  49.  The  only  jndioial  diasent  from  the 
doctrine  thus  gennrally  held  aeema  to  be  contained  in  Judge  Bronson*a  opin* 
ion  in  Raddi^$  B3B*r$  r,  Majfor  etc  i^  Brooklyn,  4  K.  Y.  803.  Referring  ta 
the  passage  cited  above  from  Lamia  t.  Bolbrook,  4  Paige^  169,  25  Am.  Dea 
4(24^  he  said:  "But  still  I  think  the  reasoning  unsound,  especially  in  refer- 
•ence  to  property  in  cities  and  large  towns.  If  the  doctrine  were  carried  ta 
its  legitimate  consequences  it  would  often  deprire  men  of  the  whole  bene* 
ilcial  use  of  their  property.  An  unimproved  lot  of  land  in  the  city  of  Brook* 
lyn  would  be  worth  little  or  nothing  to  the  o^er  unices  he  were  allowed  to 
4lig  in  it  for  the  pnrpoees  of  bnilding;  and  if  he  may  not  dig  becanae  it  will 
remove  the  natural  support  of  his  neighbor'a  aoil,  he  haa  but  a  nominal  right 
to  hia  property,  which  can  only  be  made  good  by  negotiation  and  oompad 
with  his  neighbor.  A  city  could  never  be  built  under  such  a  doctrine.  I 
think  the  law  haa  superseded  the  necesaity  of  negotiation  by  giving  every 
man  auch  a  title  to  hia  own  land  that  he  may  use  it  for  all  the  pnrpoeea  to 
whioh  such  land  is  usually  applied,  provided  he  exerdae  proper  skill  and  oara 
to  prevent  any  unnecessary  injury  to  the  adjoining  land  owner."  Jnatioa 
Harria,  how  ever,  who  waa  a  meml>er  of  the  court  for  whch  the  above  •pinion 
waa  written,  expressly  states,  in  Fanrand  v.  MarahaU,  19  Barb.  880^  that  tlM 
other  judges  did  not  oonsider  themselvoa  to  be  committed  to  a  anpport  d 
theae  doctrinea,  and  aa  they  were  not  needed  for  the  dedaton,  and  are  aba 
inconaistent  with  the  language  of  the  aame  oourt  in  the  Uter  oase  of  IhrrUg 
V.  Rapp,  7%  N.  Y.  807,  the  above  passage  cannot  be  deemed  authoritative,  and 
It  has  been  quoted  mainly  beoause  it  haa  been  aometimaa  allndod  to  by 
Judges  as  a  dear  and  vigorous  exposition  of  thftl  extreme  view  of  a  propfi> 
<etor'8  rights  which  would  throw  upon  every  landowner  the  dnty  if  proteoti^ 
liimmrlf  against  the  effecte  of  his  neighbor's  excavation. 
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BXTIRT  OV  KKIOHB0B*b  RiOBT  TO  BZOATATB  ov  Hh  Labbw  —  Th«  Uw  of 
ihta  sabjeot  may  perhaps  be  regaided  u  the  result  of  a  compromiee  between 
the  two  principlee  embodied  in  the  maxima,  Chtjus  eti  tobun^  ^u$  eti  nngfiM  ad 
€9^  H  ad  i^eng,  mad^  Sk  tOere  tm  tU  aUmttm  mm  k^^    *'Itiea  eommon 
prindple  of  the  eivil  and  of  the  oommon  law  that  the  proprietor  of  land,  nn« 
Ian  reetrained  by  eoTonant  or  onttom,  has  the  entire  dominion,  not  only  of 
the  soil,  bat  of  the  space  aboTO  and  below  the  snrfaoe,  to  any  extent  he  may 
dioose  to  ooeopy  it.    The  law,  founded  npon  principles  of  reason  and  com* 
nun  ntility,  baa  admitted  a  qualification  to  this  dominion,  restricting  the 
proprietor  so  to  nae  his  own  as  not  to  injare  the  property  or  impair  the  ex« 
ttting  rights  of  another":  Thurtian  t.  Hancock^  12  Mass.  220;  7  Am.  Deo. 
^*    It  is  in  fact  sufficiently  obvious  that,  unless  the  rule  of  civil  responsi- 
bility  which  renders  a  man  liable  for  the  natural  and  probable,  and  there- 
for^ a/ifrihri,  for  the  necessary  consequences  of  his  acts,  is  to  be  ignored  in 
this  instance^  the  excavation  of  a  periioa*s  land  up  to  the  boundary  line  cannot 
bat  involve^  in  the  vast  majority  of  cases,  an  injury  for  which  the  law  should 
oompel  him  to  answer  in  damages.     Every  material  of  which  the  earth  con« 
■ist%  after  being  exposed  for  a  certain  time  to  the  action  of  the  elements, 
will,  ss  is  well  known,  settle  permanently  at  a  slope,  which  varies  in  steep* 
Mss  sccording  to  the  greater  or  less  degree  of  hardness  or  cohesiveness  of 
tbs  materia],  bat  which  is  never  perpendicular  except  in  the  case  of  some  of 
^  harder  rooks.     From  this  physical  law  it  results  that  a  person  who  ex- 
^▼ates  his  land  up  to  its  extreme  limit  must  inevitably  deprive  his  neighbor 
^  a  portion  of  his  soil,  unless  artificial  means  are  resorted  to  for  the  purpose 
^ehecking  the  subsidence  which  will  follow.    The  necessary  oonsequenoe 
of  the  use  of  land  in  this  way,  therefore,  is  a  conflict  of  rights,  which  oaa 
^ly  be  adjusted  by  throwing  upon  one  or  other  of  the  parties  the  duty  ol 
self  .protection.     A  possible  alternative,  of  course,  would  have  been  to  cast 
^t  duty  upon  the  owner  of  the  threatened  soil,«and  thus  carry  to  its  ez« 
trome  conclusion  the  principle  expressed  in  the  first  of  the  above  maxims. 
At  least  one  eminent  judge  has,  as  we  have  seen,  considered  this  to  be  the 
^o  doctrine.     The  view  which  has  prevailed,  however,  is  that  the  given 
drcamstances  present  a  proper  case  for  the  operation  of  the  rule  that  all 
property  must  be  so  used  as  not  to  injure  the  property  of  others.     In  other 
Words,  a  theoretically  absolute  right  of  the  individul  has  in  this  case,  as  in 
others,  been  made  to  yield  to  the  great  and  universal  rule  of  social  conduot. 
Another  more  special  and  practical  consideration  which  may  have  had  some 
effect  in  shaping  the  law  is,  that  excavations  at  the  extreme  limits  of  land 
vs  rarely  made  except  for  the  parpose  of  erecting  buildini;^     It  may  have 
■eemed  more  conformable  to  justice  to  throw  the  expense  of  protecting  the 
adjacent  soil  on  him  who  is  assuming  the  distinctly  aggressive  role  in  pre- 
paring his  land  for  artificial  structures  than  upon  the  person  who  merely 
wishes  to  be  left  to  enjoy  his  property  in  its  undisturbed  condition.    The 
eves  in  which  surface  excavations  are  made  for  the  sake  of  the  materials  in 
the  land  itself  are  comparatively  rare,  and  if  considered  at  all  when  the  gen- 
eral rnle  was  first  formulated,  were  probably  deemed  too  exceptional  to  be 
taken  into  acoounti    Besides,  the  character  of  the  latter  class  of  excavations 
ii  commonly  such  as  to  furnish  an  additional  reason  for  compelling  the  ex* 
Mvator  to  sustain  the  adjaoent  soil,  via.,  that  they  are  not  an  ordinary  nor 
%nasoaable  use  of  land.    Thus  in  Farramd  ▼.  ManhaU,  19  Barb.  380,  the 
dsfeadant  had  dug  to  a  depth  of  fifty  feet  to  procure  earth  for  brickmaking^ 
tad  the  court  pointed  out  that,  even  if  the  doctrine  proposed  by  Jud((e  Bron* 
«a  (as  quoted  above)  were  adopted^  each  an  ezoavation  aa  this  one  would 
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be  nukda  at  the  defendant*!  periL  Bot  the  rule  doee  not  need  the  rappoii 
•I  these  eztraneais  eonsiderationi.  So  long  ae  the  law  acknowledges  that 
there  ate  any  absolute  rights  of  property  to  protect^  it  seeme  difficalt  to  ooa- 
eeive  a  right  whioh  shoald  be  more  inWolaUe  than  that  of  the  undisturbed 
possession  of  land;  and  since  it  is  apparent  from  the  propertiee  of  mattes^ 
already  explained,  that  an  exoaration  cannot  be  made  within  a  oertain  as* 
eertainable  distanoe  of  a  neighbor's  boundary  line  without  causing  hia  soil 
to  slip^  and  thus  depriving  him  of  its  use  pro  ta$Uo,  the  doctrine  which  makes- 
the  person  excavating  liable  for  the  damage  so  caused  seems  to  rest  npoa 
as  strong  a  foundation  as  any  in  our  jurisprudence.  It  would  be  a  flagrant 
inconsistency  to  say  that  one  who  enters  on  another's  close  and  abstncts  a 
shorelful  of  dirt  is  guilty  of  a  trespass  for  which  he  must  answer,  but  the 
same  person,  if  he  happens  to  own  the  land  adjacent  to  the  same  cloee,  may 
dig  up  to  its  border,  and  let  down  as  much  of  it  as  the  operation  of  physical 
laws  will  abstract  from  its  sulistance. 

But  whatever  we  may  prefer  to  regard  as  the  foundation  of  this  mle^  it  i» 
now  firmly  established,  and  a  person  digging  in  his  own  soil  is  held  liable  Um 
all  the  subsidences  of  his  neighbor's  land  which  may  result  from  his  opera* 
tions.  Nor  is  his  liability  in  any  wiM  dependent  upon  the  degree  of  skill  or  oare 
which  he  exercises.  (See  the  oases  already  oited  in  this  subdivision.)  The 
question  in  every  case  is  not  whether  the  defendant  has  excavated  within  a 
certain  distance  of  the  boundary  line,  which  is  apparently  reasonable,  but 
whether  he  has  dug  so  close  that  the  operation  of  the  elements,  without  the 
intervention  of  any  intermediate  agency  or  the  weight  of  some  artificial 
structure,  have  produced  a  subsidence.  A  strong  illustration  of  the  absolute 
nature  of  the  liability  is  furnished  by  Mean  v.  Dole,  135  Mass.  608,  whoro 
defendant  was  held  responsible  for  so  excavating  his  land  that  the  sea  entered 
thereon  and  undermined  his  neighbor's  soil,  although  the  excavation  waa 
not  made  so  near  the  boundary  line  that  the  soil  would  have  fallen  without 
the  abrasion  produced  by  the  water.  Similarly,  the  person  excavating  an 
underlying  etratum  must^  at  his  peril,  leave  a  sufficient  number  of  pillars  to 
support  the  surface,  unless  the  terms  of  the  eonveyanoe  under  whioh  he  ac- 
quired his  rights  qualify  his  responsibilitiess  Hanrie  v.  Rydxng^  6  Mees.  &  W. 
69;  Jftfrnpftrief  V.  ^ro^cfen,  12  Q.  R  743;  Rowbothamw.  fFite>N, 8 EL  &B.  123; 
Jones  V.  Wagner,  66  Pa.  St.  429;  6  Am.  Rep.  885;  Hamar  t.  WaUon,  79  Pa. 
St  242;  21  Am.  Rep.  66.  The  last  oase  also  decides  that  a  custom  not  to 
leave  such  pillars  is  unreasonable,  and  therefore  not  a  valid  defense  to  aa 
action  for  damages  caused  by  subsidence.  (See  further  the  following  subdi- 
vision.) In  Hendrkke  v.  Spring  VaUeg  He,  Co,.  68  OsL  190^  an  exception  to 
the  general  rule  was  declared  to  exist  in  the  case  of  lands  taken  up  for  mining 
purpoees,  and  intended  to  be  worked  by  the  hydraulic  process.  Xlie  court 
expressed  its  views  in  the  following  language:  *'  The  very  purpoee  of  locating 
the  ground,  both  on  the  part  of  the  plaintiff  and  the  defendant^  was  to  tear 
it  down  and  wash  it  away.  Its  only  value  consisted  in  the  gold  it  con- 
tained. To  apply  the  doctrine  of  lateral  support  contended  for  by  the  appel- 
lant  to  ground  of  this  eharacter  would  therefore,  to  a  great  extent,  defeat 
the  very  purpoee  for  which  it  was  located."  Since  the  court  admitted  in  this 
case  that  the  defendant  would  have  been  liable  for  the  gold  in  the  soil  thus 
abstracted  from  the  plaintiflTs  daim,  if  the  oost  of  getting  it  ont  ol  the  soQ 
bad  not  exceeded  ite  value,  and  the  decision  might  therefore  have  been  placed 
mpon  the  ground  that  the  plaintiff  had  received  no  appreciable  damage^  ii 
aay  be  doubted  whether  it  was  worth  while  to  introduce  this  exception  to 
tiie  general  rule.     The  arguments  of  the  learned  judge  would  apparently  bo 
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•quOX  applioabU  to  Uad  oocopied  for  tho  ezpreH  pnrposo  of  brickmaking-^, 
•r  to  any  other  caaea  in  whioh  the  axcarationa  are  made  for  the  sake  of  th*^ 
■ateriala  in  the  land  itwli,  not  ezoladiag  the  easea  in  which  mining  ia  ood^ 
daaled  hj  ordinary  methodai  The  mere  faot  that  the  excavation  ia  made  bjF 
AMoa  ol  a  Jot  of  water,  instead  of  the  more  nsnal  agents,  can  sorely  maker 
■o  dtflforenee  aa  regards  the  rights  of  the  parties.  In  fact,  it  almost  seems^ 
tiiai  tiiere  is  a  special  reason  in  the  rery  oase  before  the  conrt  why  the  nilo> 
should  hsYO  been  rigidly  enforced.  The  portions  of  soil  carried  away  f rona> 
SDoh  daims  mast  presnniably  be  of  more  than  average  valae  on  aooonnt  of  nn— 
vnally  rich  deposits  of  the  precious  metal,  and  thus  it  might  easily  happeia* 
that  the  owner  might  never  be  able  to  ascertain  the  real  extent  of  his  losSi^ 
At  all  events,  ho  may  prefer,  and  often  has  good  reasons  for  preferring,  t^ 
tttract  the  gold  himself  at  his  own  times  and  by  his  own  agents,  and,  coo^ 
sidering  tho  danger  of  frand  and  dishonesty  whioh  would  attend  from  ihm 
praetioa]  working  of  the  doctrine  annonnced  by  the  courts  we  are  inclineci 
to  think  that  this  innovation  upon  the  law  waa  impolitic,  aa  it  oertainly  wa» 
■nsalled  for  in  the  oironnutances  upon  whioh  the  decision  was  rendered. 

Bmor  ov  OAAim  os  SpiGftAL  AoRSXMiirni  vpov  thi  RiaRT  of  Suffob» 
OTTHi  Katuhal  Soil.  —The  general  mle  is  thns  stated  in  Oatelonlaa  i2'y  v.- 
^pro^  2  Maoq.  479:  "All  which  a  grantor  can  reasonably  be  considered  t»* 
|raat  or  warrant  is  sneh  a  measare  of  support  snbjaoent  and  adjacent,  as  !»- 
*00Maary  for  the  land  in  its  condition  at  the  time  of  the  grant,  or  in  th^ 
iftate  for  the  purpose  of  patting  it  into  whioh  the  grant  was  made."  Moat- 
•f  tiie  easea  in  whioh  this  rule  has  been  applied  have  related  to  subjacent 
lapport^  and  the  aathoritiea  are  entirely  harmonions  aa  to  the  doctrine  thafe^ 
where  a  landowner  grants  the  sarface  and  leaervea  the  right  of  taking  oat;: 
ttM  minerala  nndemeath,  or  grants  the  minerals  and  reserves  the  sarface,  »> 
covenant  is  implied  on  the  part  of  the  person  who  is  to  work  the  mines  tha^ 
he  will  so  condnot  his  operations  aa  to  leave  saflSoient  support  for  the  Bur»- 
Cms:  Rkhardt  v.  /enteu,  18  L.  T.,  N.  8.,  437;  WhiUhoum  v.  Bayky,  34  L.  T.^ 
H.  &,  9S}  Twndn  v.  Wright^  66  Ind.  319;  32  Am.  Bep.  109;  LmnQattm  w^ 
Mobtgona  Goal  Ox,  49  Iowa,  3G9;  HarrU  v.  Ryding^  6  Mees.  9l  W.  60;  Hum>^ 
Pftnei  T.  Brogden,  12  Ad.  it  JL,  N.  S.,  739;  Barl  qf  Okuigow  v.  The  HarUf: 
Aktm  Ox,  8  H.I*  Om.  25;  8  Eng.  L.  &  Eq.  13;  B<ni^)oiham  v.  Wilson,  8  H.  U. 
Om.  M8;  Ptfmimgion  t.  Cfaiiard,  9  Ex.  1;  Jon€9  v.  Wagner,  66  Pa.  St  429;  (^ 
Am.  Bep,  886w  A  oustom  that  sufficient  supports  shall  not  be  left  is  no^ 
food:  MiUon  v.  Lord  OranmUe,  5  Ad.  &  E.,  N.  8.,  701;  ffumphriea  v.  Brogden,. 
12  Ad.  4  B.,  N.  a,  739;  Hornerv.  Watson,  79  Pa.  St.  242;  21  Am.  Rep.  65^ 
Coltman  v.  Ohadwkk,  80  Pa.  St  81;  21  Am.  Bep.  93.  The  rights  of  the  pa». 
ties  may,  however,  be  modified  by  express  agreement  on  the  principles  ens** 
bodied  in  the  familiar  maxims.  Modus  H  eonveniio  vmeuni  legem,  and  Qutiibet' 
pelesi  renunektre  jwri  pro  ee  inirodneio.  Thus  the  grantee  of  mines  is  not  lia- 
Us  for  damage  to  the  surface,  where  his  deed  declares  that  he  should  not  bo- 
■abject  to  any  action  for  damages  on  account  of  working  and  getting  the 
■ines:  Bowbotham  v.  Wilson,  8  H.  L.  Gas.  348.  So,  also,  where  a  parcel  of  land. 
00  which  a  cotton  mill  waa  to  be  built  was  conveyed,  the  grantor  reserving  alt. 
the  minerals  with  power  to  take  the  same,  making  compensation  for  damages^ 
to  be  done  to  the  mill,  it  was  held  that  he  could  not  be  restrained  from  work- 
ing the  mine,  although  the  mill  must  necessarily  be  damaged  thereby:  Aspdem^ 
▼.  Seddon,  10  Lb  R.  Ch.  394.  And  where  the  grtntor  excepted  all  the  minerals- 
ander  a  traot  sold  in  lots,  and  reeerved  the  power  to  work  them*  withoal» 
bsbg  anawerable  for  any  injury  to  the  land  or  buildings  thereon,  or  liable* 
to  aa  notion  for  such  injury,  a  parchaser  of  one  of  the  lots  waa  held  not  t» 
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W  entitled  egainel  tiie  grentor  to  eitlier  Terticel  or  lateral  rapport  for  tiie 
■viaee  ofhia  lend:  WUikmBr.  BagmaHl2Jwr.,If,^,9N.    In  SermUon  t, 
PkiUipt,  M  Pk.  81.  15^  the  grantee  leeetYed  under  the  eonTeyanee  "*  full 
and  nnoonditional  raleaae  and  diaeharge  forerer  from  any  Uabilitj  that  migbi 
leenlt  to  tlie  earfaeo^*  and  the  eoort  held  upon  a  oonaideration  of  thia  nnd 
ether  proTiaiona  ef  the  deed  that  it  waa  the  nndoubted  intontioa  of  tik« 
pnrtiea  that  the  grantee  might  remoTe  the  minerala  withoot  any  obligation 
to  anpport  tiie  eniCaee  er  liability  in  ease  it  fell,  and  SmUkr.  Darbf^JL,  R. 
7  Q.  Bb  716^  waa  referred  to  aa  an  authority  for  thS  right  of  the  partiee  to 
■uJie  any  bargain  they  liked.    Similarly^  when  a  grantor  of  land  reser^ee 
the  right  to  enter  npon  a  eertain  portion  of  the  land  granted  and  *'  to  6ig 
and  take  therefrom  the  day  and  nnd  that  may  be  foand  thereon  flt  for 
briekmaking,*  he  ie  entitled  to  take  the  matoriala  anywhere  within  the 
bonndariea  apeeified,  the  deeiuon  being  placed  npon  the  ground  that  the 
doetrine  of  lateral  rapport^  relating  to  adjacent  landa  owned  by  difiPerent 
proprietora»  wae  not  applicable  to  a  reaervafeion  of  thia  kind:  Ryckmam  t. 
Oi^  S7  N.  T.  68L 15  Am.  Bep.  464.    The  dietinction  aeema  to  be  somewhat 
ahadowy  and  teehnical,  and  the  following  argnmenta,  stated  in  the  diaeenting 
opinion  in  the  oaae,  are  difficult  to  answer:  *'I  think  it  impossible  to  main* 
tain  that  a  larger  right  pasees  by  the  right  to  dig  within  eertain  bonnda  than 
by  the  grant  of  land  within  the  aame  bonnda.    All  partienlar  rights  must  be 
less  than  the  foil  dominion  of  the  land.    The  eense  of  the  mle  requires  na  to 
tejeet  such  a  diatinetioa.    The  rule  expressse  the  legal  conaeqnenoe  of  two 
adjoining  pieces  of  land  being  rabjeet  to  separate  ownerships.    It  is  the  sepep 
ration  of  ownerships^  and  not  their  extent  or  quality  in  point  of  estoto  that 
ia  materiaL    From  the  eepacation  of  ownerahip  righto  result  in  respect  to 
support^  not  from  the  greater  or  less  interests  of  the  separate  owners.    Tne 
right  claimed  on  the  part  of  the  defendant  ia  made  up  of  two  distinot  ele* 
menta;  a  right  to  dig  within  the  prescribed  bounds,  and  a  right  to  deprive 
of  support  the  adjoining  ground  beyond  the  boauds.    The  grant  does  not 
profess  to  give  both.    It  only  expresses  the  right  to  dig.    The  eaase  before 
cited  [relating  to  the  severance  of  ownership  for  mining  purposes]  show  that 
the  right  to  dig,  given  with  the  property  in  the  thing  to  be  got  out»  would 
fail  to  carry  the  right  to  disturb  the  adjoining  ground.    It  most,  in  analogy 
to  those  cases,  be  Limited  to  such  digging  as  can  be  done  without  injury  to 
the  land  of  the  plaintiff,  beyond  the  prescribed  bounds."    But,  to  entitle 
the  excavator  to  immunity  for  damage  to  the  adjoining  land  or  to  the  sur- 
face above  his  tonement^  the  wording  of  the  instrument  whidi  definee  hia 
righto  must  be  clear  and  unambiguous.     A  mere  implication  from  laoguagie 
not  necessarily  importing  rach  immunity  will  not  affect  the  right  of  supports 
Thus  the  right  still  exists,  although  the  person  who  has  the  privilege  of 
mining,  stipulates  to  *'do  aa  little  damage  as  possible  ":  WUUanu  v.  Haif, 
190  Pa.  St  485;  6  Am.  St  Rep.  719;  or  "to  pay  treble  damagea"  for  the 
resulting  injuries;  Smart  v.  Morion,  5  EL  &  B  80;  or  retains  the  power  *'to 
oome  npon  the  premises  and  take  away  every  part  and  parcel "  of  the  nun* 
eralat  Harrk  v.  Ryding,  5  Mees.  &  W.  61;  or  has  been  granted  the  minerals 
And  all  privileges  necessary  for  the  convenient  working,  etc.,  of  coal  and 
*'the  righto  incident  or  usually  appurtonant  to  working  and  using  oonl 
mines":  ChUman  v.  Chadtoiek,  80  Pa.  St  81;  21  Am.  VJs^  93;  or  has  bees 
granted  '*all  the  underlying  coal  with  the  right  to  mine  and  remove  the 
eame"t  Bnrgner  v.  Humphrey,  41  Ohio  St  840;  Mkkk  v.  Dou^^  75  Iowa, 
78L    The  rationate  of  these  oases  is  best  expressed  in  a  pregnant  remark  ef 
Baron  Parke  to  Harrk  v.  Syding,  5  Mees.  4  W.  60^  which  has 
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been  quoted  with  ap|>roval:  *'  I  do  not  mean  to  say  that  all  the  ooal  does  no% 
belong  to  the  defendants,  bnt  they  cannot  get  it  without  leaving  snffioient 
■apporta." 

ne  Righi  qf  Lateral  Support  for  Buildings  and  Other  Artificial  Siruelmret,^^ 
The  fonntain  of  the  law  on  this  subject  is  IVilde  v.  JJifutej-lei/,  the  sabstanoo 
9i  which  is  thus  given  in  2  RoUe  Abr.,  Trespass,  [I]  pi.  I:  "If  A  be  seised  in 
Cm  of  copyhold  land  next  adjoining  the  land  of  B^  and  A  erect  a  new  house 
oo  his  copyhold  land,  and  some  part  of  the  house  is  erected  on  the  confines 
•f  his  land  next  adjoining  the  land  of  B;  if  B  afterwards  digs  his  Umd  so 
■ear  the  foundation  of  A's  house  (bnt  no  part  of  the  land  of  A),  that  thereby 
the  foundation  of  the  house  and  the  house  itself  falls  into  the  pit,  yet  no  ao- 
iion  liee  by  A  against  B^  because  it  was  A's  own  fault  that  he  bailt  his  house 
•o  near  B's  land;  for  he  .by  his  act  cannot  hinder  B  from  making  the  best  use 
«f  hie  own  land  that  he  can.    Bat  mmjUSt  that  a  man  who  has  land  next  ad- 
JoiniDg  my  land  oannot  dig  his  land  so  near  mine  that  thereby  my  land  shall 
go  into  his  pit;  and  therefore,  if  the  action  had  been  brought  for  that,  it 
would  liei"    The  principle  here  enunoiated  that  a  landowner  who  has  built 
mpon  his  land  has  no  right  to  the  support  of  his  neighbor's  soil  for  the  addi* 
tional  weight  thus  placed  upon  it,  has  been  accepted  in  numerous  subsequent 
eases:   WyaU  r.  Harrison^  3  Bam.  &  Adol.  871;  Partridge  t.  ScoU,  8  Meee. 
9t  W.  220;  Humphries  v.  Brogden^  12  Q.  B.  798;  Cfagfard  v.  NichoUs,  9  Bx. 
702;  Batumd  ▼.  BadAoHse,  EL  K  &  B.  853;  Angus  t.  DaUon,  L^  R.  8  App. 
Ou.  740;  ThirsUmy.  Hancock^  12  Mass.  220;  7  Am.  Dea  67;  Foley  y,  Wffeth^ 
S  Allen,  181;  79  Am.  Deo.  771;  QUmort  v.  DriseoU,  182  Mass.  190;  23  Anu 
Bep.  312;  Farrand  v.  Marshall,  19  Barb.  380;  DorrUy  v.  Rapp,  72  N.  T. 
a07;  iZSdkiri  ▼.  SeoO^  7  Watts.  460;  32  Am.  Dec  779;  Winn  v.  Abeles,  35 
Kan.  86;  67  Am.  Rep.  138;  Mamer  t.  Lussem,  85  111.  484;  Panton  t.  Holland, 
17  Johns.  92;  8  Am.  Deo.  369;  Lasaia  r,  HoOirook,  4  Paige,  169;  25  Am.  Deor 
624;  MeOuireY.  Orani^  26K.  J.  L.  366;  67  Am.  Dec  49;  RichardsonY.  Vermont 
sl&  jB.  iZ.  Cbi,  26  Vt  466;  60  Am.  Dec  283;  Beard  v.  Murphy,  37  Vt  99;  86 
Am.  Dec  693;  Shrievs  t.  Stokes^  8  &  Mon.  463;  48  Am.  Dec  401;  Myer  t. 
Hobbs,  lyj  Ala.  175;  29  Am.  Rep.  719;  Marvin  y.  Brewster,  66  N.  T.  638;  U 
Am.  Rep.  822;  Tramportation  Co.  y.  Chicago,  99  U.  a  635.    In  O^NcUy. 
BartinSf  8  Bush.  660,  the  court  introduced  an  exception  to  the  general  rule 
itt  the  case  of  fenoes,  which,  on  the  ground  that  it  was  the  policy  of  the 
commonwealth  to  encourage  the  indosnre  of  land,  were  held  to  be  enti* 
tied  to  protectioo.    This  decision,  however,  is  opposed  to  the  general  car^ 
rent  of  authority,  and  hardly  sustainable  on  the  reason  assigned:  See  Foley  t. 
Wyeik,  2  Allen,  131;  70  Am.  Dec  771.    The  reason  which  is  given  in  WikU 
▼•  Miaslerley,  2  Rolle  Abr.,  Trespass,  [I]  pL  1,  for  the  nonexistence  of  the 
right  of  lateral  support  in  such  cases  was  repeated  in  Thurston  y,  Haneodt, 
12  Mass.  220,  7  Am.  Dec  67,  and  in  Farrand  y.  MarshaU,  19  BarU  380,  wae 
OTea  expanded  into  a  formal  statement  of  a  principle  tiiat  where  the  com- 
plaining party  *'  has  himself  erected  buildings  on  the  margin  of  his  own  land, 
he  has  been  regarded  as  himself  in  fault,  and  therefore  not  entitled  to  re- 
eorer  on  the  familiar  doctrine  that  he  who  complains  of  the  use  whioh  an- 
•Iher  nakse  of  his  property  mnst  be  himself  free  from  fault."    Such  an 
explanatioii  seems  to  be  hardly  satisfactory.    Upon  what  is  this  fault  pred- 
IsatedT    To  say  that  a  person  who  erects  a  house  extending  to  the  limits  of 
a  town  lot  is  in  fault  seems  to  be  a  misnse  of  language,  if  the  test  of  prudent 
eondnct  is  the  eonduot  of  the  average  member  of  the  oommunity  in  whieh 
«e  Hve.    The  ose  to  which  he  is  thus  putting  his  premises  is  the  ordinary 
Me  to  wUbh  ainiilar  parceb  of  ground  are  everywhere  applied,  and  for  whiok 
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^Tery  pnrohasar  may  certainly  be  assmned  to  know  that  they  are  expready 
Intended.    Apparently,  then,  we  are  driven  to  the  oondaiion  that  the  land* 
•owner  who  bnildi  a  honee  on  the  margin  of  hie  premisee  ie  regarded  at 
'in  fault  becanae  he  is  doing  something  whioh  no  pmdent  nan  would  do 
slets  he  was  entitled  to  have  hie  foundationa  supported,  or  was  at  least  pra* 
flared  to  protect  them  from  the  oonseqnenoes  of  any  fnturo  ezcavationa  cm 
^bm  adjacent  lot.    Bnt  if  the  fault  so  imputed  arises  In  this  manner,  it  cam. 
■#iily  be  by  assuming  the  existence  of  some  legal  mle^  the  transgression  ol 
which  renders  the  supposed  conduct  faulty,  and  dearly  aneh  hypothesis  will 
snvolve  ns  in  a  vicious  circle.    The  fault  oannot  preoedo  and  generate  tha 
'rule,  and  be  at  tiie  same  time  a  result  of  its  existenoe.    Nor  is  the  theory 
placed  npoQ  a  sounder  basis  by  adopting  an  intimation  of  the  court  in  7/iiifW> 
^M  V.  Hancock,  12  Mass.  220,  7  Am.  Deo.  67,  and  saying  that  the  fault  of 
i«nch  proprietor  consists  in  "not  foreseeing  the  probable  use  to  whioh  his 
•neighbor  will  put  the  a.l joining  land.**    With  due  deference  to  the  leamod 
'  Judge  who  penned  that  opinion,  we  think  that  the  facts  before  him  show 
••▼ery  cooclusively  that  such  a  reason  is  altogether  insuffioient  to  sustain  tiia 
•7  rule  in  the  shape  in  which  it  is  generally  received.    The  plainti£f  had  takes 
*4be  precaution  to  sink  his  foundations  fifteen  feet  below  the  snrfaoo.    Surely 
'tie  had  good  ground  for  supposing  that  he  had  thus  protected  himself  folly 
^mgainst  the  consequences  of  any  "probable  use  "  to  whioh  the  adjacent  land 
^erould  be  put.    If  regard  is  to  be  had  to  the  ordinary  conduct  ol  landowners^ 
iie  had  done  his  whole  duty.    Bnt  tiie  law  was  plainly  far  more  exacting. 
It  required  him  to  provide  against  any  and  all  uses  of  the  adjoining  land, 
«nd  not  merely  against  any  probable  uses.    If  a  man  ehooses  to  excavate  his 
.edl  to  a  depth  of  hundreds  of  feet,  his  neighbor  must  protect  his  own 
Uiuildings.     How,  then,  can  the  failure  to  foresee  the  "probable  use  "of  a 
neighbor's  land  be  made  the  foundation  of  a  rule  ol  law  which  impoeee  this 
•einlimited  responsibility?    Such  a  reason  might  be  adequate,  if  the  rule  were 
qualified  in  accordance  with  the  suggestion  of  Justice  Harris  in  Farrami  ▼• 
Marshall,  19  Barb.  380,  that  an  inordinate  excavation  would  be  an  nnrnaaon* 
■Able  use  of  the  land.     But  a  sufficient  answer  to  this  suggestion  is,  that  there 
as  no  autliority  whatever  for  thns  breaking  in  upon  the  severe  aimplioity  of 
^he  rule  under  which  a  landowner  is  justified  in  digging  as  deep  aa  he  pleasae 
■on  his  own  land*  provided  he  furnishes  sufficient  support  for  his  neighbor'a 
eoU  in  its  natural  condition,  and  that  it  would  introduoe  entirely  new  oon» 
•eiderations  whioh  wonld  render  it  necessary  to  revise  .the  whole  law  ol  this 
subject.    The  ^explanation  offered  in  Qtunqf  v.  /ones,  76  IlL  231,  20  Am. 
•Rep.  243,  that  "neither  owner  has  the  right  to  burden  the  support  [of  the 
neighboring  soil]  by  any  additional  weight*  because  this  would,  to  thai  ex- 
tent, appropriate  the  use  of  property  of  the  one  to  the  benefit  of  the  other,* 
^eenis  to  suggest  a  much  more  rational  foundation  for  the  rule  than  a  failure 
4o  foresee  what  a  neighbor  will  dow    If  we  aooept  this  theory,  we  shall  merely 
^Im  required  to  entertain  the  very  reasonable  hypothesia  that  every  land* 
■tfwner  oocnpies  his  premises  under  an  implied  agreement  that  he  Is  to  sup- 
^fott  hvt  neighbor's  soil,  bnt  not  suoh  burdena  aa  his  neighbor  ohoosea  to  put 
'^qpon  it.    The  reason  why  the  law  impliea  such  an  agreement  may  poesihly 
tie  that  the  natural  condition  of  the  soil  is  assumed  to  be  its  normal  oondi* 
tion.    From  such  an  assumption  it  wonld  follow  that  the  owner  who,  in 
■«ase,  puts  it  to  tiie  use  which  removes  it  the  farthest  from  the  natural 
4ition  should  stand  in  the  least  favored  position  before  the  law.    The  owner 
^ho  excavates  his  land  must  see  to  it  that  he  does  not  bring  down  the  soil 
•evhich  remains  undisturbed,  bnt  the  owner  who  goes  further  still  and 
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liit  land  a  mert  rostliig  place  and  rapport  for  artificial  atrnctaret,  tboa  ap* 
propriaiing  to  aome  extent  the  aastaining  powers  of  the  adjoining  land  also, 
haa  plainly  interfered  itill  more  decidedly  with  the  normal  atate  of  the  land, 
«nd  it  ia  quite  reaaonable  that  he  ahould  be  placed  on  the  defenaiTC.  The 
«onrta  do  not  aeem  to  hare  referred  directly  and  in  terma  to  thia  gradation 
from  the  leea  to  the  more  artificial  aa  a  basis  for  the  rules  which  define  the 
jights  and  duties  of  adjoining  owners,  but  we  know  of  nothing  in  the  deois* 
icma  en  the  subject  that  would  prerent  the  aoceptanoe  of  the  explanation 
liere  suggested. 

But  while  there  is  no  difficulty  in  aoconatlng  for  the  law  as  it  now  stands 
without  resorting  to  the  hypothesis  of  a  "  fault "  committed  by  the  person 
who  builds,  it  cannot  be  denied  that  on  general  considerationa  of  public 
policy  much  reason  might  be  giren  for  the  adoption  of  the  doctrine  which  is 
clearly  and  forcibly  stated  in  the  following  extract  from  the  opinion  of  Lord 
Penzance  in  the  recent  English  case  of  DaUon  v.  Angw,  L.  R.  6  App.  Oas.  SOU 
'*'  If  this  matter  were  res  inUgra^  I  think  it  would  not  be  inconsistent  with 
legal  principles  to  hold  that  where  an  owner  of  land  has  used  his  land  for 
an  ordinary  and  reasonable  purpose,  such  aa  placing  a  house  upon  it,  the 
owner  of  the  adjacent  soil  could  not  be  allowed  so  to  deal  with  his  own  soil 
by  excavation  aa  to  bring  his  neighbor's  house  to  the  ground.  It  would  be, 
I  think,  no  unreasonable  application  of  the  principle.  Sic  utere  tuo  itf 
uBenum  won  lasdaa,  to  hold  that  the  owner  of  adjacent  soil,  if  desirous  of 
oxcavating  it,  shonld  take  reasonable  precautions  by  way  of  shoring,  or 
otherwise,  to  prevent  the  excavation  from  disastrously  affecting  his  neighbor. 
A  burden  would  no  doubt  be  oast  on  one  man  by  the  act  of  another  done 
without  his  consent,  but  the  advantages  of  such  a  rule  would  be  reciprocal; 
and  regard  being  had  to  the  practicability  of  shoring  up  during  excavation,  the 
restriction  thus  placed  on  excavation  would  not  seriously  impair  the  rights  of 
ownership."  This  doctrine  was  also  advocated  by  Justice  Fry  (see  p.  773 
of  the  report),  in  the  opinion  which  he  submitted  to  the  House  of  Lords. 
But  all  these  utterances  were  merely  obiter  dieta,  and  aaide  from  the  inherent 
weight  of  the  considerations  which  they  present,  are  of  course  without  an* 
thority.  The  truth  is,  the  rigid  application  of  either  of  these  antagonistic 
doctrines  involves  some  unfairness  in  the  extreme  cases  that  occasionally 
arise,  and  when  a  community  is  thus  confronted  with  a  serious  conflict  be* 
tween  an  absolute  legal  right  and  a  wholesome  and  beneficial  rule  of  civil 
eonduct,  there  is  plainly  only  one  adequate  solution  of  the  difficulty,  *-  the 
Interference  of  the  legislature,  which  by  compelling  each  landowner  to 
surrender  some  of  his  rights,  can  effect  a  compromise  which,  on  the  wholes 
is  for  the  advantage  of  both  parties.  As  will  be  seen  in  a  following  rab* 
division  of  the  present  note,  this  method  of  cutting  the  Gordian  knot  haa 
been  adopted  in  some  of  the  states. 

BuFFOBT  FBOM  UNDBKOBoaND  Watbb.  — The  qucstiou  how  far  a  surface 
owner  is  entitled  to  the  support  afforded  by  tiie  upward  pressure  of  water 
seems  to  have  been  mooted  only  in  the  cases  of  land  burdened  by  artificial 
structures  and  of  land  sustaining  streams  of  water.  In  Northeastern  ffy  Co,  v. 
JBUibC,  10  H.  L.  Gas.  333»  the  facts  were  that  the  plaintiffs  had  built  a  bridge 
adjacent  to  land  underneath  which  was  a  mine,  which  at  some  previous  time 
had  been  aocidently  fiooded,  and  the  House  of  Lords  affirmed  the  decision  of 
Vice  Chancellor  Page- Wood  that  there  was  no  right  to  have  the  bridge  8up« 
ported  by  the  water.  The  reasons  assigned  for  the  ruling  were  that  the  water 
had  got  into  the  mine  by  accident,  that  the  fiooding  waa  known  to  be  aod* 
dental,  and  that  as  all  parties  concerned  were  living  in  a  mining  district^  whera 
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It  was  well  known  that  a  drowned  mine  is  often  revived  after  a  long  period 
of  time,  it  was  t^r  the  company  to  have  stipulated  that  the  accidental  circan^ 
•lanoes  should  uot  be  varied  if  it  was  intended  that  the  company,  when  il 
purchased  the  land,  should  have  the  benefit  of  the  support  from  the  water. 
In  P^pplewell  y.  HodkkiMon,  L.  R.  4  Ex.  248,  it  was  decided  that  the  owner 
of  boiiaei  bnilt  on  wet,  spongy  land  oonld  not  recover  for  injuries  resulting 
from  excavations  on  the  adjoining  land  which  drew  the  water  from  under- 
neath hia  land.  If,  however,  the  underground  water  supports  other  water 
which  flows  in  a  well-detined  channel,  it  cannot  be  meddled  with  in  any 
way  so  as  to  cause  the  water  in  the  stream  to  sink:  Orattd  Junetkm  Gaaal 
0(K  V.  Shugar,  L.  R.  6  Ch.  App.  483. 

Thi  Right  of  Latbraii  SappoRT  fob  Boilddtos  Can  Onlt  bi  Acquibid 
ST:  1,  OratU,  express  or  implied;  B,  Staiaie;  S.  PrucripUon, 

1,  OraiU,  —  The  general  rule  governing  these  eases  is  thus  stated  by  Lord 
Selborno  in  D(ilU>n  v.  Angm,  L.  R.  6  App.  Gas.  792:  ''If,  at  the  time  of  the 
•everanoe  of  the  land  from  that  of  the  adjoining  proprietor,  it  was  not  in  its 
original  state,  bnt  had  buildings  standing  ou  it  up  to  the  dividing  liue^  or  if 
it  were  oonveyed  expressly  with  a  view  to  the  erection  ol  such  buildings,  er 
to  any  other  use  of  it  which  might  render  increased  support  neoessary,  there 
would  then  be  an  implied  grant  of  snch  support  as  the  aotual  state  or  the  eon* 
templated  use  of  the  land  would  require,  and  the  artificial  would  be  insepar- 
able from,  and  (as  between  the  parties  to  the  ooutraot)  would  be  a  mere  en- 
largement of  the  natural "    The  foundation  of  the  rule  is  thus  explained  by 
Lord  Blackburn  in  a  subsequent  part  of  the  same  ease  (p.  826):  "One  who 
•onveys  a  house,  grants,  by  implication  and  without  express  words,  all  that 
is  necessary  and  essential  for  the  enjoyment  of  the  house,  and  neither  he^  ner 
any  who  claim  under  him,  oan  derogate  from  his  grant  by  using  his  land  so 
as  to  injure  what  is  neooessary  and  essential  to  the  house.**    The  same 
learned  judge  also  states  that  this  dootrine  was  first  laid  down  in  the  old  case 
of  Shnry  v.  PigoU^  3  Bulst  339  (1625),  the  authority  of  which  was  followed 
in  Palmer  v.  FUaheeSt  1  Sid.  167.    This  doctrine  has  been  applied  in  aeveral 
oases:  Richards  v.  Rose,  9  Bx.  218;  Oaiedonian  Itp  Ox  t.  SprU^  2  Maoq. 
H.  L.  Om.  449;  SlUoU  v.  IT.  B.  iTy  Co.,  10  H.  L.  Gas.  333;  aiddoM  v.  Short, 
2  L.  R.  0.  P.  D.  672;  Righ^  t.  BetmeU,  L.  R.  21  Oh.  Div.  659;    TuntUOl  v. 
OhrisUant  80  Va.  1;  66  Am.  Rep.  681;  and  is  recognised  as  oorreot  in  Stetfeih 
mm  V.  WaHae\  27  Oratt.  77;  Pwriridgt^.  QUberi,  16  K.  Y.  601;  60  Am.  Dea 
632  (a  case  where  the  support  was  given  by  a  party  wall);  Lampman  v.  MUks, 
21  K.  Y.  606.    In  the  last  named  ease  it  is  stated  to  be  a  branoh  of  the  wider 
rule  that  where  the  owner  of  an  entire  tract  has,  by  an  artificial  arrangement^ 
imposed  a  burden  on  one  portion  for  the  benefit  of  another,  on  a  subsequent 
•ale  of  several  paroels  of  such  land  to  different  purchasers,  the  grantee  of  the 
•ervient  tenement  takes  the  same  charged  with  tiie  servitude  ^us  openly  and 
visibly  imposed  upon  it.  The  right  of  support  is  the  same,  although  the  housse 
an  sold  at  different  times:  Richards  v.  Rose,  9  Bx.  218.   In  Murehie  v.  Jiladt, 
19  Com.  B.,  N.  8.,  190,  the  defendant  and  the  plaintiff  became  the  purchas- 
ers of  two  adjaoent  lots,  the  conveyance  of  the  former  being  prior  in  point  of 
time,  and  both  stipulated  to  build  aooording  to  a  oertain  specified  plan.  The 
plaintiff  built  a  house  that  was,  on  the  whole,  lighter  than  one  built  accord- 
faig  to  the  specifications  would  have  been,  but  in  doing  so^  the  anoieut  wall  ol 
a  building  that  stood  on  the  boundary  line  was  raised  several  feet.    The  de- 
fendant then  excavated  for  his  own  building  without  taking  sufficient  pre- 
eautions  to  support  the  plaintiff's  house,  which  consequently  fell.    It  was 
Md  tiiat,  as  the  defendant  in  making  the  excavation  was  only  doing  what 
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be  had  bound  hinuelf  to  do^  the  pluntiff  oonld  not  recorer,  the  court  remark* 
lag  that  he  etood  in  exactly  the  tame  position  as  the  Tendor  after  the  eon- 
T^anee  to  the  defendants  Considering  that  tiie  grant  in  thie  caee  wae  made 
•xpreesly  for  building  pnrposesi  and  that  the  defendant  waa  apparently 
chargeable  with  notice  that  a  sale  of  the  adjoining  lote  to  others  for  the  aam* 
pu-poeea  was  contemplated,  the  decision  seems  to  be  rendered  on  Tery  nar- 
row and  technical  grounds,— to  say  nothing  of  the  objectloa  thai  il  ia 
■oaroely  reconcilable  with  the  remarks  of  Lord  Sdbome  quoted  above.  Pro- 
vided none  of  the  granteee  of  land,  who  take  their  oonveyancea  with  the 
knowledge  that  artificial  structoree  are  to  be  placed  on  the  land,  impose  a 
bearier  burden  upon  it  than  they  are  entitled  by  the  terms  of  their  contracts 
lo  impose  npon  it^  it  is  difficult  to  see  on  what  principle  any  of  the  grantees 
should  be  exempted  by  the  mere  priority  of  his  conveyance  from  the  duty 
of  furnishing  lateral  support  for  a  building  erected  in  compliance  with  an 
agreement  into  which  all  have  entered.  If  such  priority  of  conveyance 
makes  no  dififerenoe  as  regards  the  rights  and  obligations  of  the  grantees  of 
buildings  already  erected  (see  above),  it  seems  a  reasonable  and  almost  neces- 
sary extension  of  the  doctrine,  that  the  conveyances  of  parties  who  ars  enter* 
ing  upon  the  land  with  a  knowledge  that  every  grantee  of  a  parcel  has  bound 
sr  will  bind  himself  to  build,  should,  for  the  purpose  ol  determining  their 
leeiproeal  duties,  be  regarded  as  contemporaneous.  The  precise  point  involved 
in  Mwrdde  t.  Blaek,  19  Com.  R,  N.  S,,  190,  does  not  seem  to  have  arisen 
again  in  any  court»  but  in  the  later  case  of  Bighp  v.  BenneUt  Lb  B.  21  Ch.  Div. 
009,  it  was  held  that,  where  a  grantee,  with  the  consent  of  his  grantor,  had, 
in  order  to  avoid  penetrating  a  soft  stratum,  sunk  his  foundations  to  a  leas 
depth  than  the  terms  of  the  contract  of  sale  called  for,  the  subsequent  gran* 
tee  of  the  adjoining  lot  could  not  excavate  his  soil  so  as  to  endanger  those 
foundations,  the  court  remarking  that  the  defendant  could  not  be  in  a  better 
position  than  the  grantor,  who  would  oertainly  not  have  been  entitled,  nnder 
the  dreumstances,  to  Lave  let  down  tiie  plaintiff's  land.  This  case  presents 
a  state  of  facts  precisely  the  converse  of  MurcMe  v.  Bl(»ekf  19  Com.  K,  N.  S,, 
190^  and  therefore  cannot  be  regarded  as  inconsistent  with  the  ruling  of  the 
latter,  bnt  Sir  Qeorge  Jessel,  who  delivered  one  of  the  opinions  said  that 
^if  they  [the  grantorsl  granted  the  house  to  the  plaintiff  as  it  then  stood,  or 
granted  the  land  on  which  the  house  was  standing,  they  granted  with  it  the 
aaaament  or  implied  obligation  or  warranty  that  the  house  should  not  be  let 
down  by  anything  done  on  the  adjoining  land  "  —  a  rule  which  is  virtually 
lbs  same  which  was  applied  m  Siddans  r.  Short,  2  L.  B.  a  P.  D.^72,  which 
hdds^that  '*  the  Tendor  of  land  adjoining  other  land  of  his  own,lundex{whtch 
are  mines  and  minerals,  and  who  knows  at  the  time  of  the  sale  that  the  ven- 
dee is  about  to  erect  npon  the  land  so  purchased  substantial  buildings  im* 
plisd  by  oovenants  that  he  will  not  use,  or  permit  the  adjoining  land  to  be 
nasd,  in  snch  a  manner  as  to  derogate  from  the  grant."  Strictly  speakings 
tks  doetrine  here  set  forth  merely  defines  the  mutual  rights  existing  between 
tiie  landlord  and  the  vendees,  but^  at  least  in  the  eases  where  the  vendee 
asking  for  relief  is  ths  one  whose  conveyance  is  prior  in  time,  it  must  be 
aoBsidsrad  as  involving  the  further  doctrine  that  the  defendant  is  also  liable 
for  tha  consequences  of  an  excavation  which  causes  damage.  In  fact  it  waa 
adjudged  in  Bigb^  v.  BetmeU,  that  the  defendant  was  ohargeable  with  the 
SKpsasa  of  the  work  which  his  excavation  rendered  necessary  for  the  proteo- 
lion  of  tha  plaintiff's  honse.  In  view  of  these  two  later  decisions,  it  may 
parhapa  ba  tfaoogbt  that  MurMe  v.  Black,  19  Com.  R,  N.  S.,  19(^  can  only 
baanpportad  aa  the  ground  thai  the  vendee  who  asked  for  rslief  acquired 
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lite  land  by  the  later  of  the  two  oanveyanoea,  and  that  hb  remedy,  if  any, 
was  agaiiist  his  grantor,  and  not  against  the  first  Tendee.  The  distinctien, 
liowerer,  does  not  seem  to  be  satisfaotory,  and.  If  tfao  same  state  of  faetsis 
again  presented  it  Is  not  impoesible  that  the  principle  of  the  two  later  eases 
may  be  held  to  be  applioabK  whatever  may  be  the  otdar  of  the  oonToyaneesi 
er,  in  other  words,  that  the  rights  and  duties  of  grantees  who  take  with 
knowledge  that  the  adjoining  lots  are  to  be  need  for  bnilding  should  be  esti* 
mated  by  the  same  rale  that  Is  admitted  to  define  thoee  ri|^ts  and  tintiss 
when  the  buildings  hare  been  erected  before  the  conTeyances  are  made 
Siewenmn  t.  WctUaee,  27  Gratt.  77,  tamed  on  the  words  of  a  deed  whidh  wars 
eonstrued  as  reserring  to  the  grantor  a  right  to  the  lateral  support  of  a  par- 
eel  and  bnilding  which  he  had  already  oonToyed.  This  easels  cited  in  Tum^ 
staflT.  CkriaUan,  SO  Va.  1,  56  Am.  Bep.  681,ae  an  anthorityfor  the  doetrine 
that  the  grantor  is  presumed  to  reserve  the  right  of  sapport  in  his  own  favor, 
even  when  there  is  no  express  stipulation  at  the  time  the  property  is  severed 
by  sale,  but  this  is  certainly  not  a  oorreot  statement  of  the  porport  of  the 
earlier  ease,  the  ratio  deddencU  being,  as  we  have  Just  stated,  the  peeuliar 
language  of  the  deed  in  question.  The  broader  rule  enunciated  by  the  court 
In  the  older  case  that  the  grantor  k  presumed  to  reeerve  the  right  of  latscal 
support  where  property  which  consists  of  a  house  and  unimproved  land  is 
severed  by  sale  is  laid  down  on  the  authority  of  Goddard's  Kasemeuts,  Ben- 
ftstt's  ed.,  227.  But  the  only  case  cited  by  this  author  in  which  such  cir- 
cumstanoee  were  involved  is  Murehie  v.  Black,  19  Com.  B.,  N.  &,  190^  which 
clearly  does  not  support  his  position,  for  it  merely  decides  thnt^  where  the 
eecond  of  two  grantees  of  land  conveyed  for  building  purpoees  has  erected  a 
building  before  the  other  grantee,  the  latter  is  protected  against  the  conse- 
quences of  any  injuries  which  result  to  that  building  from  his  own  subse- 
quent excavations,  by  the  fact  of  his  having  made  an  express  contract  to 
build  — a  very  different,  not  to  say  inconsistent,  proposition.  The  reference 
to  the  earlier  case,  however,  was  in  this  respect  obiter^  for  the  point  actually 
decided  in  TunsUiU  v.  Christian,  80  Va.  1,  66  Am.  Rep.  581,  was  that  even  eup- 
posing  that  there  was,  under  the  given  circumstances,  a  reservation  of  this 
right  by  the  grantor,  it  was  confined  to  the  condition  of  things  at  the  time  of 
the  grant,  and  that,  if  an  increased  weight  was  afterwards  placed  on  the  land, 
nn  action  would  not  lie  for  injuries  which  would  not  have  ocourred  but  for 
that  increased  weight.  This  dootrine  is  supported  by  the  opinion  of  Wiliest 
J.  in  AfurgJiie  v.  Biaek,  19  Com.  B.,  K.  8.,  190,  "  Where  an  addition,"  it 
there  said,  "  is  made  to  the  weight  of  a  building,  the  whole  must  be 
sidered  as  one  entire  weight."  The  rights  acquired  are  the  same^  whether 
the  grant  be  oompnlsory  or  voluntary.  Thus,  where  a  vendor  had  sold  land 
near  a  river  to  a  railway  company,  which,  by  the  provisions  of  an  act  of  parlia- 
ment had  the  power  of  forcing  him  to  convey,  he  was  held  to  be  chaxgeablo 
with  the  knowledge  that  some  of  the  land  was  to  be  used  for  bridge  abut- 
ments, and  that  he  must  therefore  be  taken  to  have  granted  by  implieatien 
the  right  of  support  for  such  stmcturee:  BUhU  ▼.  HcrikdaMem  iTy  Ox,  10 
fi.L.Cas.333. 

f •  SiaifUe,  —  The  difficulty  of  adjnsting  the  rights  of  adjmning  ownen  in 
cities  has  led  the  legislatures  of  some  of  the  states  to  regulate  the  matter  by 
statute.  In  New  York  it  is  provided  that^  **  whenever  excavations  en  any 
lot  in  the  city  of  New  York  shall  be  intended  to  be  carried  to  a  depth  of 
more  than  ten  feet  below  the  curb,  and  there  shall  be  any  party  or  other 
wall  wholly  or  partly  on  adjoining  land,  and  standing  upon  or  near  the 
boundary  lines  of  such  lot,  the  person  causing  such  excavation  to  be  mads^ 
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if  dfcrd»d  the  neeeuary  lioeiiM  to  mntm  on  tho  adjoining  Ian  \  and  not 
attiorwiai^  ahall  at  all  timoi  from  tho  oommonoomont  nnto  tho  oompletion 
«f  MMh  oxoaTation^  proiorTO  raoh  wall  iroin  injarj,  and  to  support  tho 
•aao  bj  a  propor  fonndation  that  it  ahall  remain  as  stable  as  before  the  ez- 
«aTations  were  oommenoed":  Laws  of  1882,  a.  410,  see.  474.  Under  this 
statute  it  has  been  held  that,  where  the  landowner  who  is  about  to  bnild 
Ims  obtained  the  required  lioense  by  parol,  and  has  thereupon  shored  up 
the  party  wall  and  removed  its  foundation*  he  may,  notwithstanding  tho 
nrooation  of  the  Uoense^  proceed  and  build  np  a  new  foundation  wall  so  as 
te  sustain  the  party  wall,  and  for  that  purpose  has  the  right  to  enter  upon 
m  oraoh  of  the  adjoining  premises  as  is  neoessary  without  being  held  a  tres- 
passer: Keiekmrn  r.  Newman,  110  K.  Y.  422.  The  suprsmo  oourt  of  that 
state  has  also  hold  that  the  duty  of  supporting  the  waU  on  the  adjoining 
fcomises  does  not  oease  with  the  oompletion  of  the  ezeaTations  Bernhdmer 
▼•  KUipalrkkt  63  Hun,  816L  Under  a  statute  of  substantially  the  same  tenor, 
passed  in  1866,  it  was  deeided  that  the  person  whose  duty  it  is  to  provide 
support  must  ask  for  the  neoessary  license,  and,  if  he  fidls  to  do  so,  he  is 
liable  for  any  injuries  which  may  be  caused  by  the  excavation,  since  it  is 
BOt  the  duty  of  the  owner  of  the  threatened  building  to  tender  the  lioense: 
Dorriiiff  v.  Bapp^  72  N.  Y.  307.  The  only  other  state  in  which  a  similar 
«Daetment  has  been  eonstrued  by  the  court  of  last  resort  is  in  Ohio.  There 
•  landowner  in  any  oity  or  village,  who,  by  an  excavation  carried  to  a 
greater  depth  than  twelve  feet  below  the  curb,  or  if  there  is  no  curb,  below 
tho  surface  of  the  adjoining  lots,  caases  damage  to  the  buildings  on  such 
lots,  is  by  the  statute  made  liable  to  the  party  injnred,  for  the  fall  amount 
•f  the  damage.  Under  these  provisions  it  was  held  that, 'when  a  landowner 
erected  a  building,  it  was  at  his  own  peril,  if  he  so  constructed  it  that  the 
owner  of  the  adjoining  lot  could  not  dig  thereon  to  the  depth  allowed  by  the 
statute,  and  that  the  latter  was  under  no  obligation  to  furnish  other  support 
in  lieu  of  the  earth  removed  by  him. 

5.  Fr&>crip(hn — The  English  Doctrine. — ^The  earliest  case  in  which  there  is 
any  suggestion  that  an  ancient  bnilding  was  more  favored  in  this  respect 
than  one  recently  erected  is  Palmer  v.  Fieeheee,  1  Sid.  167  (1674),  in  which 
the  judges  in  their  first  resolution  say  that  "  if  a  man  being  seised  of  land 
leases  forty  feet  to  A.  to  build  a  house  thereon,  and  forty  feet  to  B.  for  a 
like  purpose,  and  one  of  them  builds  a  house  and  then  the  other  digs  a  cellar  in 
his  land  which  causes  the  wall  of  the  first  adjoining  house  to  fall,  no  action 
will  lie,  for  everyone  may  deal  with  his  own  to  the  best  advantage;  but, 
semUe,  that  it  would  be  otherwise  if  the  wall  or  house  were  an  ancient  one." 
This  expression  of  opinion,  however,  was  merely  an  obiter  didum,  and  the 
point  was  not  directly  ruled  upon  by  any  judge  until  1803,  when  Lord  Ellen* 
borough,  in  Staneell  v.  JoBard,  I  Selw.  (N.  P.)  467,  11th  ed.,  directed  a  jury 
timt,  "  when  a  man  has  built  at  the  extremity  of  his  land,  and  has  enjoyed  his 
Mlding  above  twenty  years,  by  analogy  as  to  the  rule  of  lights,  eta,  he  baa 
Aoqutred  a  right  to  support,  or,  as  it  were,  of  leaning  on  his  neighbor's  soil, 
•o  that  his  neighbor  cannot  dig  so  near  as  to  remove  that  support."  In 
WfoU  ▼.  ffarrieon,  3  Barn.  &  Adol.  871,  and  Dodd  ▼.  Holme^  1  Ad.  4 
B.  493»  the  judges  used  some  language  favoring  the  same  view,  but  decided 
against  the  plaintiff  on  the  ground  that  his  building  was  not  alleged  to  be 

It.    In  i7itie  T.  T^bnifonMi^A,  2  Car.  4  K.  264,  Parke  a  oited^toiMeffT. 
1  Selw.  (N.  P.)  467,  11th  ed.,  and  ruled  that,  if  there  were  twenty 

enjoyment  by  the  plaintiff  of  the  support  of  the  house  from  the  defend- 
•Bt*s  land,  and  it  was  known  that  the  defendant's  land  supported  the  plain- 
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tifTt,  that  was  saffieieat  to  gire  him  the  right  of  support  In  Partridge  r.  SeaU^ 
S  Mees.  9l  W.  220,  which  was  a  case  of  subjacent  exoaTstioii,  the  court  af- 
firmed in  substance  that  an  easemeut  of  support  might  be  acquired  by  tweotf 
years'  enjoyment,  but  ruled  against  the  plaintiff  on  the  ground  that  he  had 
built  the  house  on  ground  which  had  been  so  excavated  as  not  to  afford  aaffi* 
oient  support  for  it,  and  thus  had  ciused  the  injury  to  himself.    In  /Tvni- 
fhriea  v.  Brogden,  12  Q.  B.  749,  the  question  was  between  the  ooenpier  of  land 
unbuilt  on,  and  the  occupier  of  subjacent  minerals,  but  in  the  elaborate  opin- 
ion delivered  by  Lord  Campbell,  he  refers  to  SUuueli  r,  JoUard,  1  Solw. 
(N.  P.)  457, 11th  ed.,  and  Htds  ▼.  Thombarfmgh,  2  Car.  &  K.  8S4,  and  Uys  iM 
down  that,  **  where  a  house  has  been  supported  more  than  twenty  yean  bj 
land  belonging  to  anoMier  proprietor,  with  his  knowledge,  and  he  cUgs 
the  foundation  of  the  house,  whereby  it  falls,  he  is  liable  to  an  action  by 
owner  of  the  house. "   This  seeois  to  be  the  first  dtstinot  and  deliberate 
nition  of  the  prescriptiye  right  by  a  court  of  appeal,  and  the  case  has  sii 
been  always  referred  to  as  an  authority  for  the  doctrine  by  the  courts  of 
land  and  of  this  oonntry.    In  Oagfard  t.  JfitMSt  9  Bz.  708;  Rowboikam 
WiUon,  6  EL  &  B.  693;  8  EL  &  R  123;  8  H.  L.  Om.  848;  Bogen  t.  Taglor.  S 
HurL  it  N.  828;  the  doctrine  seems  to  be  recognized  as  settled  law,  though  tlia 
oases  went  off  on  other  points.    In  Bwtomi  ▼.  Baekhotue^  BL  B.4  B.  622;  tii# 
language  of  the  court  distinctly  assumes  the  existence  of  such  a  rights  for 
Justice  Willesy  in  deliYcrtng  the  judgment  of  the  Court  of  Exchequer  Chani* 
her,  said  that  the  right  of  support  for  buildings  *'  must  be  founded  on  pra- 
scription,  or  grant,  express  or  implied,"  and  that  the  charaeter  af  tba 
right  when  acquired  was  the  same  as  that  of  the  absolute  right  nppar* 
tuning  to  the  natural  soil.    Such  was  the  state  of  the  authorities^  whan 
tiie  much  discussed  case  of  Solomon  t.  VhUnen  Om,  4  HurL  4  N.  68S^ 
came  before  the  Court  of  Exchequer  in  1859.    The  facts  as  given  ia  the 
opinion  of  Pollock,  C.  B.,  were  these:   **The  plaintiff  was  the  owner  of 
a  house  in  Pilgrim  Street  in  the  city  of  London.     His  house  was  bailt 
on  a  hill  having  a  descent  towards  the  west;     There  was  a  booM  aext 
below  his  and  adjoining  to  the  plaintiff's  house,  belonging  to  a  third 
person,  and  the  defendants  were  the  owners  of  the  two  houses  next  adjoining. 
One  of  the  defendants'  houses  was  a  corner  house  of  the  street.    For  vp> 
wards  of  thirty  years  the  four  houses  were  all  of  them  out  of  the  perpendio- 
nlar,  leaning  to  the  west^  and  this  might  have  been  seen  by  anyone  passing 
by.    There  was  no  evidence  when  the  houses  were  built,  or  that  there  was 
any  connection  between  the  houses  either  in  title,  occupation,  poeseerion,  or 
otherwise."  Upon  the  expiring  of  a  lease  of  defendants'  houses  they  entered 
into  a  contract  to  have  their  houses  pulled  down  and  two  others  ereoted  in 
their  place,  and  in  consequence  of  the  demolition  of  the  buildings^  plaintiff 'a 
house  was  injured.    The  court  held  that  defendant  was  not  liable  for  tho 
damage,  but  the  judges  rested  their  decisions  on  different  grounds.    The  Chief 
Baron,  with  whoee  views  two  of  his  colleagues  concurred,  remarked  that,  '*If 
the  house  removed  had  been  the  next  adjoining  the  plaintiff 's,  they  would 
have  felt  much  embarassed  by  some  oases  and  iltota,"  and  mentioned  Staiudt 
r.  JoUard,  I  Selw.  (N.  P.)  435,  11th  ed.,  HkU  v.  Thombarougk,  2  Oar  4  K. 
254,  and  Humphriu  v.  Brogden,  12  Q.  B.  749,  but  stated  that,  as  the  defend* 
ant's  houses  were  not  next  adjoining  the  plaintiff's,  and  there  was  no  interme- 
diate one,  it  was  not  necessary  to  decide  whether  the  principles  recognised  in 
those  cases  were  sound,  and  concluded  thus:  "The question,  therefore,  really 
oomes  to  this:    Is  there  any  authority  in  the  law  for  the  existence  of  such  a 
right  as  that  claimed  by  the  plaintiff  7    We  find  none  where  tho  houses  do 
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Bot  adjoin,  and  althongh  we  might  possibly  hare  acted  npon  easea  before 
referred  U^  if  the  oircnmstaacei  bad  been  the  same,  we  are  not  disposed  to 
extend  the  principle  further  than  we  feel  oardelves  compelled  to  by  anthoiw 
tty."  Bramwell,  B.,  deliTered  a  separate  opinion,  and  after  saying,  thai 
althongh  he  did  not  dissent  from  any  of  the  reasons  given  in  the  opinion  el 
bis  eolleagne^  he  preferred  not  to  gire  an  opinion  npon  them  without  more 
aonsiderataoii,  and  wonld  decide  in  defendant's  favor  on  the  ground  that^ 
•opposing  it  possible  for  the  right  of  support  here  claimed,  to  arise  by  lapse 
«f  tlroe^  it  oertainly  could  not  do  so  unless  the  support  had  been  openly  and 
Tisibly  enjoyed  for  the  requisite  period.  An  enjoyment  which  will  create  a 
right  by  prescription,  "must  neither  be  vi,  precario,  nor  elam — it  must  be  open. 
How  when  one  house  leans  toward  another,  a  person  may  make  a  tolerably 
■hrewd  guess  that  it  is  partly  supported  by  the  other;  but  it  will  be  only  a 
eonjectnreu  No  one  can  say  but  that  both  may  have  slipped  and  both  st«nd 
—I  think  the  expression  is,  — '  upon  the  square,'  or  self-supporting^  But  il 
may  turn  out  to  be  the  fact,  that  the  house  which  leans  toward  the  other 
affords  as  much  aupport  to  that  other  by  their  natural  cohesion  as  the  other 
ftffoids  to  it  •  •  •  •  Therefore,  supposing  that  the  plaintiff^  for  more  than 
twenty  years,  had  an  enjoyment,  which  he  says  now,  ought  to  continue^  il 
was  an  enjoyment  dam,  not  open,  and  consequently,  not  of  right."  It  is 
eloar  that  this  decision  was  for  the  special  reasons  assigned,  not  incon« 
•isteni  with  those  which  preceded  it,  bnt  the  intimations  thrown  out  by 
the  judges  as  to  the  possible  unsonodness  of  the  doctrine,  allowing  the  ao« 
^isition  of  a  right  of  support  for  buildings  by  prescription,  may,  perhaps^ 
have  been  the  principal  reason  why  the  whole  question  was  reopened  twenty* 
two  years  later  in  the  case  of  Angw  t.  Dalton,  L.  U.  3  Q  B.  D.  85;  4  L.  B.. 
Q.  &  D.  162;  S.  C.  tub  nam,^  Dalion  v.  Angut,  L.  R.  6  App.  C.  740. 

There  seems,  indeed,  to  have  been  a  very  prevalent  feeling  that  the  doo* 
trine  did  not,  as  yet,  rest  upon  a  sufficiently  rational  and  satisfactory  basis^ 
a  feeling  which  was  perhaps  due  in  some  degree  to  the  fact  that  some  of  the 
•onrts  of  this  country  had  very  decidedly  refused  to  accept  it:  See  the 
cases  dted  below.  Even  in  Humphries  ▼.  Brogden,  12  Q.  B.  749,  the  case  to 
which,  more  than  to  any  other,  it  owed  its  place  in  English  jurisprudence^ 
Lord  Campbell  had  spoken  of  the  difficulty  there  might  be  "in  discovering 
whence  the  grant  of  the  easement,  in  respect  uf  the  house,  is  to  be  presumed, 
as  the  owner  of  the  adjoining  lioase  cannot  prevent  its  being  built,  and  may 
not  be  able  to  disturb  the  enj  tyraent  of  it  without  the  most  serious  loss  and 
inconvenience  to  himself."  The  suggestion  here  thrown  oat  was  taken  up  by 
the  queen's  bench,  sitting  in  bank,  in  Angtu  v.  Dalian,  L^  R.  3  Q.  B  D. 
'85;  L.  R.  4  Q.  B  D.  162,  and  made  the  basis  of  the  judgment,  in  which  that 
court  denied  (Lush,  J.,  dissenting)  the  possibility  of  acquiring  the  right  of 
•npport  for  a  building  by  prescription.  A  lengthy  extract  from  Chief  Jus- 
tice Oockbnm's  opinion  is  given  in  the  note  to  Thuraton  ▼.  Hancocks  7  Am. 
Deo.  82,  and  the  arguments  there  used  present  what  is  perhaps  the  strong. 
«st  and  dearest  elaboration  of  this  view  of  the  questica  yet  made  by  any 
Jndgtt.  The  court  of  appeals,  however,  reversed  the  judgment  of  the  queen's 
bench,  and  the  case  was  then  carried  up  to  the  House  of  Lords.  In  view  of 
the  nnnsoal  importance  of  the  question,  a  special  hearing  was  ordered  to  be 
had  before  scTen  of  the  judges^  who,  after  taking  time  to  consider,  delivered 
their  opinions  terlaUm,  The  first  question  put  to  them  was,  whether  *'  the 
mnm  of  aa  ancient  building  has  a  right  of  action  against  the  owner  of  landa 
adjmning  it  if  he  distorbc  his  land  so  as  to  take  away  the  lateral  support 
ffravioaaly  affocdad  by  that  land."    This  question  they  all  answered  in  tiui 
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affirmatiTe,  but  more  thma  one  of  ihoiii  nfemd  to  the  diiBoiiltj  of  flndiog, 
u&y  rational  ground  for  applying  the  dootrine  of  preaeription  is  the  eoppoead 
eaae.    These  opiniona  exhianai  the  anbjeot  and  ahonld  be  reed  by  any  oai» 
who  wiahea  to  obtain  a  knowledge  of  the  development  of  the  dootrine  in  th# 
SngUah  eoorta.    The  Honae  of  Lorda  aooepted  the  riew  of  the  Jndgea  aa  ooew 
reot^  and  decided  in  the  plaintiff 'e  faror.    The  prinoipal  opinion  waa  deliT* 
ered  by  Lord  ttelbome,  and  aa  it  oontaina  an  anthoritative  etatement  of  th» 
law  which  mnat  now  be  regarded  aa  eatablished  in  England^  we  ahall  giT*' 
acme  extraota,  which  will  ahow  how  he  arrived  at  hia  condoaiona.     After 
some  preliminary  obeervationa  aa  to  the  oatare  of  the  right  of  lateral  anp* 
port^  he  proceeded  aa  follows:  "I  think  it  clear  that  any  anch  right  of  eap* 
port  to  a  building,  or  part  of  a  building,  ia  an  eaaement,  and  I  agree  with 
Lindley,  J.,  and  Bowen,  J.  [two  of  the  jndgea  before  whom  the  apeeial 
hearing  waa  had],  that  it  ia  both  scientifically  and  practically  inaoonrate  t» 
deacribe  it  aa  one  of  a  merely  negative  kind.    What  ia  anpport  ?    The  foro^ 
of  gravity  cansea  the  superincumbent  land  or  building  to  preaa  downward 
npon  what  ia  below  it»  whether  artificial  or  natural,  and  it  haa  also  a  ten* 
denoy  to  thrust  outwards,  laterally,  any  loose  or  yielding  substance,  snck 
aa  earth  or  clay,  until  it  meeta  with  adequate  reaiatance.    Uaing  the  Ian- 
gnage  of  the  law  of  eaaementa,  I  aay  that  in  tiie  caae,  alike  of  vertical  or 
lateral  anpport,  both  to  land  and  to  build inga,  the  dominant  tenement  im^ 
poeea  npon  the  aervient  a  positive  and  a  constant  burden,  the  sustenance 
ef  which  by  the  aervient  tenement  arises,  not  from  ita  own  preaaure  opoa 
the  aervient  tenement,  but  from  the  power  of  the  aervient  tenement  U> 
reeiat  that  preaaure,  and  from  its  actual  sustenance  of  the  birden  ao  im- 
poaed;  but  the  burden  and  ita  sustenance  are  reciprocal,  and  inaeparabla 
from  each  other,  and  it  can  make  no  difference  whether  the  dominant 
tenement  it  aaid  to  impoae^  or  the  aervient  to  auatain,  the  weight*"    He 
then  referred  to  the  urban  aervitude  onerU  fertndi  of  the  Roman  law,  and 
pointed  out  that^   "in  principle,  the  nature  of  auch  a  aervitude  must  be 
the  same,  whether  it  is  claimed  against  a  building  on  which  another  struo* 
tare  may  wholly  or  partially  rest,  or  against  land  from  which  lateral  or 
▼ertical  anpport  ia  neceaaary  for  the  aafety  and  atability  of   the  atmo* 
tore."    After  combating  the  viewa  of  thoae  jndgea  who  conaidered  that  the 
right  of  lateral  anpport  oonld  not  be  gained  by  preaeription,  beoanse  it 
oonld  not  be  the  aubject  of  grants  he  goea  on  to  deal  with  the  moat  aerioiie 
objection  that  can  be  brought  against  the  doctrine  which  allowa  the  acquiai« 
tiim  of  the  right  in  thia  manner.     "  The  policy  and  pnrpoee  of  the  law  ca 
which  both  preaeription  and  the  preanmptiona  which  have  anpplied  ita  plaee^ 
when  length  of  poaaeesion  haa  been  leaa  than  immemorial  reat^  would  be 
defeated,  or  rendered  very  inaeeure,  if  exceptiona  to  it  were  admitted  o» 
■noh  gronnda  aa  that  a  particular  aervitude  (capable  of  a  lawfnl  origin)  ie 
negative  rather  than  positive;  or  that  the  inchoate  enjoyment  of  it  before  it 
haa  matured  into  a  right  it  not  an  actionable  wrong;  or  that  reaiatance  to  or 
interruption  of  it  may  not  be  conveniently  practicable.     I  aaanme,  for  the 
preaent  pnrpoee^  that  a  man  who  placea  on  hia  own  land,  where  it  adjoine 
that  of  hia  neighbor,  a  weight  which  increaaea  ita  preaaure  npon  hia  neigh* 
bor'a  land,  it  not  thereby  guilty  of  an  actionable  wrong.    If  this  be  ao,  the 
reaaon  probably  ia,  that  the  act  is  lawfully  done  upon  hia  own  land,  and  that 
the  owner  of  the  adjoining  land  auffera  no  actual  or  appreciable  damage  from 
the  increaaed  amount  of  preaaure  which  it  haa  to  bear,  exoept  so  f ar  aa  the 
continuance  of  that  preaaure,  if  uninterrupted,  may  tend  to  ripen  into  a 
right^  and  ao  to  enlarge  the  servitnde  to  which  his  land  waa  previonaly  anb< 
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Jselb    Bal  against  thia  he  haa  bia  own  remedy,  if  he  ohooaea  to  prerent  and 
faatempt  it.    That  power  of  reeUtanoe  by  interruption  does,  and  must  in  all 
■Bch  oases^  axist^  otherwise  no  question  like  the  present  oonld  arise.    It  i» 
tme^  that^  in  some  eaaea  (of  which  the  present  is  an  example),  a  man  acting 
with  a  reasonable  regard  to  his  own  interest  would  never  ezeroise  it  for  tha 
mere  pnrpoee  of  preTenting  his  neighbor  from  enlaiging  or  extending  sneb 
a  servitude;  but^  on  the  other  hand,  it  would  not  be  reasonably  eonsistenl 
with  the  policy  of  the  law  in  favor  of  possessory  titles  that  they  should  de* 
pend  in  each  particular  case  upon  the  greater  or  less  facility  or  difficulty, 
convenience  or  inconvenience,   of  practically   interrupting    them.    They 
oan  alwaya  be  interrupted,  and  that  without  difficulty  or  inconvenience 
when  a  man  wishes,  and  finds  it  for  his  interest  to  make  such  a  use  of  hia 
land  aa  will  have  that  effect    So  long  aa  it  doea  not  suit  lus  purpose  or  hia^ 
intarest  to  do  this,  the  law  which  allows  a  servitude  to  be  eetablisbed  or  en- 
larged by  long  and  open  enjoyment,  against  one  whoee  preponderating  in» 
terest  it  has  been  to  be  passive  during  the  whole  time  necessary  for  its  ao^ 
quisition,  seems  more  reasonable,  and  more  consistent  with  public  couven* 
ience  and  natural  equity  than  one  which  would  enable  him  at  any  distanca- 
of  time,  whenever  his  views  of  his  interests  may  have  undergone  a  change, 
to  destroy  the  fruits  of  his  neighbor's  diligence,  industry,  and  expenditure.*' 
II  the  law  of  easements  is  to  be  a  consistent  and  harmonious  whole,  the  con- 
•iderations  here  set  forth  appear  to  be  unanswerable.     The  argumerUum  alh 
imamrenienti  ia  clearly  out  of  place  in  this  instance.     It  is  perhaps  deserving. 
of  co!isileration  whether  the  opposing  views  may  not  be  reconciled  on  the 
common  ground  of  a  doctrine  which  would  admit  of  the  interruption  of  the^ 
mnuing  of  the  prescription  by  means  of  a  formal  protest  on  the  part  of  the- 
landowiier  who  wishes  to  reserve,  aa  against  his  neighbors,  the  libertv  of 
excavating  his  soil.     A  suggestion  to  this  effect  was  thrown  out  by  Liiid- 
ley,  J.,  and  Bowen,  J.,  in  the  opinions  which  they  submitted  to  the  House- 
of  Lords  in  DaUom  ▼.  Angm,  L.  R.  6  App.  C.  (see  pp.  766  and  786  of  the  re- 
port); but  the  former  stated  that  he  conld  find  no  authority  for  the  sum- 
aiency  of  a  protest  in  the  case  of  any  easement.     It  would  certaiuly  neen^ 
mora  conformable  to  the  social  conditions  and  methods  of  business  in  modern' 
times  to  hold  that  any  dear  and  convincing  evidence  that  assent  has  been 
withheld  aheold  avail  to  prevent  the  acquisition  of  a  right  which  comes  into 
axistence  aa  the  result  of  a  presumed  assent:  8iurge$  v.  Bridgman^  U  R.  11 
Oh.  Div.  862.    The  rule  which  requires  a  man  against  whose  property  a^ 
Mrritnde  is  day  by  day  maturing  to  protect  himself  by  overt  physical  acta 
or  by  a  lawsuit  seems  to  savor  too  strongly  of  a  rude  age  when  every  acqui- 
«tion  ar  divestiture  of  a  right  was  accompanied  by  its  peculiar  symbolic  cer^ 
•oiony*    The  policy  which  has  abolished  livery  of  seisin  and  aimilar  anti- 
^natad  rituala  leems  to  point  very  decidedly  to  the  propriety  of  abolishing, 
the  doctrine  that  the  running  of  the  prescriptive  period  in  the  case  of  ease- 
Bients  can  be  interrupted,  apart  from  legal  proceedings,  only  by  such  force- 
fnl  operationa  aa  fencing  off  a  road  or  raising  a  wall  to  darken  a  neighbor'a- 
windowa.    But  on  the  wholes  we  ate  inclined  to  think  that  the  best  way  of 
dealing  with  thia  troublesome  question  is  that  tiie  legislature  should  define 
the  righta  of  the  parties  on  some  principle  of  compromise,  based  upon  con- 
siderations of  what  is  beneficial  for  landowners  generally,  and  the  ststutea^ 
In  New  York  and  Ohio  appear  to  na  to  indicate  the  proper  lines  upon  which- 
ndi  legislation  should  be  framed. 

The  American  DeoMkmt  regarding  the  acquisition  of  the  right  by  prescrip- 
Mwn  are  hopelessly  at  variance.    In  the  following  cases  the  question  waa- 
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not  dlreeily  involved^  but  the  ooorti  •eem,  by  their  language^  to  reoognist 
the  pocsibility  of  thii  moda  of  gainiag  the  right:  Atiton  r.  Noian,  63  OaL  960 
{overraled  —  tee  below);  Casselberrjf  t.  Ame»,  13  Mo.  App.  575  (overruled— 
•ee  below);  Lasala  t.  holbraok,  4  Paige,  169;  25  Anu  Deo.  524;  Bichardmmw^ 
Vemumiete.  B,  R.  Co.,  25  Vt.  465;  60  Am.  Dea  283;  Sha/ery.  WiUon,  44 Md. 
S68;  Charlen  t.  Rankin,  22  Mo.  566;  66  Am.  Dec  642;  ThurtUm  ▼.  Hawoodt. 
13  Mass.  220;  7  Am.  Deo.  57;  Foley  ▼.  WyHk,  2  Allen,  131;  70  Am.  Dec  771; 
iiuhiey  T.  /ones,  76  UL  231;  20  Am.  Rep.  243;  Mamer  t.  Luaem,  65  IlL 
464b  la  all  these  caies  the  ohservatione  made  apoo  the  sabjeet  were  purely 
Mter,  and  the  prescriptive  right  was  recognixed  mainly,  as  it  seems,  in  daf- 
«renoe  to  the  English  authorities.  In  Sieoenfon  ▼•  H  a  "nee,  27  Oratt  77, 
the  oonrt  oommitted  itaelf  in  more  definite  terms  to  the  doctrine,  and  ruled 
that,  "  where  it  was  shown  that  the  plaintiff  had  a  building  on  bar  lot  which 
was  supported  by  the  land  and  the  building  of  the  defendant  for  twenty 
yean  or  more,  with  the  knowledge  of  the  defendant,  prior  to  a  fire  which 
destroyed  both  buildings,  a  grant  of  the  easement  of  support  would  be  pro* 
cnmed;  and  that  said  easement  was  not  loet  or  extinguished  by  the  destrac- 
tion  of  the  building,  but  adhered  to  the  building  whioh  the  plaintiff  caused 
to  be  erected  on  the  ruins."  This  decision,  howerer,  must  be  regarded  •• 
overruled  by  TunslaU  ▼.  Christian,  80  Va.  1,  noticed  below.  So  far  as  oar 
researches  extend,  therefore,  it  would  seem  that  no  American  case,  in  which 
the  question  has  been  directly  raised,  except  one,  has  sustained  the  rights 
and  that  this  single  exception  is  no  longer  deemed  a  sound  authority  in  tho 
oourt  from  which  it  emanated.  On  the  other  hand,  there  are  several  cases 
in  which  courts  of  last  resort  have  emphatically  rejected  as  unsound  tho 
theory  that  the  right  of  support  can  be  gained  by  prescription.  In  the  earli* 
ost  of  these  cases  {Riehart  v.  SeoU,  7  Watts.  460,  3^  Am.  Dec  779)  tho 
oourt  remarked  that  it  was  "  difficult,  if  not  impossible  to  conceive  how  an 
implication  or  presumption  of  a  license  or  grant  oan  be  made  where  there  is 
no  adverse  user,  encroachment  upon,  ^r  possession  had  or  taken  of  any 
right  or  thing  belonging  to  another,  and  nothing  to  which  any  other  oan 
make  even  the  slightest  color  of  objection.'*  This  statement  of  the  reason* 
lor  condemning  the  doctrine  of  a  prescriptive  right  preceded,  it  may  be  ob- 
served in  passing,  the  first  hint  of  such  an  objection  in  the  English  conrto 
by  about  twelve  years,  for  Lord  Campbell's  opinion  in  Humjihrie»  ▼.  Brogdem^ 
12  Q.  B.  743,  was  not  delivered  till  1850.  The  argument  thus  tersely  pro« 
sen  ted  was  expanded  in  MUcheil  v.  Mayor  etc  qfRome,  49  0a.  19,  15  Am. 
Rep.  669,  in  the  following  words:  "Neither  in  the  case  of  the  window  open« 
ing  out  on  another  man's  land,  nor  of  a  building  erected  on  the  dividing  lino, 
has  the  owner  committed  an  act  against  which  his  neighbor  can  protest. 
He  has  not  touched  his  property  or  invaded  any  right  or  given  any  oanse  of 
action.  He  had  a  right  to  use  or  build  on  his  lot  to  the  furthest  limit  of 
his  boundary.  He  has  only  done  this,  and  never  has  had  any  nse  or  poeseo- 
oioQ,  or  enjoyment  of  any  right,  corporeal  or  incorporeal,  beloujoring  to 
another,  to  whioh  objection  could  in  any  form  be  made,  and  it  would  there- 
fore be  a  misuse,  as  well  as  an  abuse,  of  tho  torms  Mioense,*  'grant,'  and 
^acquiescence' to  say  he  has  acquired  a  right  by  means  thereof  from  tho 
owner  of  the  adjacent  lot"  Finally,  in  TunstaUy,  ChrUtUtn,  80  Va.  1,  66 
AuL  Rep.  581,  the  views  of  the  courts  of  Pennsylvania  and  Georgia  wet« 
adopted,  and  Stevenaon  v.  WaUace,  27  Gratt  77,  expressly  overruled.  Tm 
these  authorities  may  lie  added  Handlan  v.  McManw,  42  Mc  Appb  651, 
which  reversed  the  ruling  in  Ca»9dberryY,  A  me*,  13  Mo.  App.  675.  Tho 
irofy  rooent  case  of  Sullivan  ▼.  Zenier^  98  OaL  346  (May  24^  1893).  muak 
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tMMj  tpeaking,  be  eonsicleied  apart  from  thaaa  oatM,  aa  it  wai  mada  la 
torn  upon  the  meaning  of  a  aeotion  of  the  CiTil  Code  of  the  stata;  bat  in  tha 
opinion  no  particular  atrees  ii  laid  upon  thia  fact,  and  the  langaage  ia  lo  an- 
tirely  general  that  it  may  reasonably  be  inferred  that^  apart  from  the  ooda^ 
iha  deciaion  would  have  followed  the  lead  of  the  four  oourts  whose  daoisiona 
have  just  been  referred  ta  AlUc/iell  r.  Mayor  etc  (ff  Romt^  49  Ga.  10,  16 
Am.  Rep.  669,  is  in  fact  cited  with  approbation.  In  Napier  ▼.  Buhrinkle,  5 
Rich.  311,  the  question  was  one  of  ancient  lights,  but  the  doctrine  of  tha 
acquiaitioa  of  the  right  of  lateral  support  by  prescription  was  plainly  eon- 
demned  in  terms  which  leare  no  doubt  as  to  the  manner  in  which  tha  court 
would  have  ruled  on  that  point  if  it  had  been  directly  presented.  In  0H» 
more  ▼.  DriacoU^  122  Mass.  199,  23  Am.  Rep.  312;  also,  Judge  Oray,  In  his 
teamed  discussion  of  the  subject*  intimates  rery  strongly  his  doubts  aa  ta 
aha  sonndnesa  of  tha  doctrine,  and  perhapa  thia  expression  of  opinion,  al* 
though  merely  cbUer,  may  be  taken  as  an  indication  that  the  supreme  court 
of  Massachusetts  is  disposed  to  revise  its  earlier  views,  and  may  possibly 
decide  against  the  prescriptive  right  when  the  issue  is  directly  presented; 
but  whether  this  be  so  or  not»  it  is  evident  that  the  above  stata  of  the 
decisions,  shows  a  great  preponderance  of  au^ority  against  the  existence  of 
that  right  The  ruling  of  the  House  of  Lords  in  tha  most  recent  English 
case  does  not  appear  to  have  exercised  any  influence  on  the  views  of  tha 
courts  who  have  dealt  with  the  subject  since  it  was  delivered,  and  seems 
not  to  have  been  even  cited,  though  it  is  obvious  that  the  acquisition  of  tha 
right  by  prescription  has,  by  the  discussions  in  that  case,  been  placed  upon 
A  much  sounder  basis  than  in  tha  earlier  ones  to  which  tha  Judges  of  tha 
country  have  hitherto  referred. 

Right  of  Latbbal  Sufport,  ab  Aoaimst  Muhioifaxi  CoBFOEATiomi 
Bver  since  the  case  of  Callender  v.  Marsh,  1  Pick.  418,  was  decided,  tha 
l^revailing  doctine  in  the  courts  of  this  country  has  been  that  tha  withdrawal 
of  lateral  support  from  the  premises  of  an  abutting  landowner  by  the  grad* 
tng  of  streets  or  highways  will  not  raise  a  cause  of  action  in  favor  of  snob 
landowner,  as  against  the  publio  body  or  officers  who  carry  out  tha  work« 
provided  it  is  done  under  lawful  authority  and  with  due  skill  and  care.  In 
the  above  case  the  plaintiff  was  held  not  entitled  to  recover  for  the  removal 
cf  earth  in  the  street  and  tha  resulting  cost  of  the  foundation  of  his  house^ 
whereby  he  was  put  to  considerable  expense  and  inconvenience.  Tha  opinion 
of  Chief  Justice  Parker  fully  developes  the  doctrine  and  explains  the  prin* 
ciples  upon  which  it  is  based.  The  essence  of  the  reasoning  in  this  and 
aimilar  cases  is  that  the  given  circumstances  fall  under  the  general  rule  thai 
a  public  body  acting  within  ita  jurisdiction,  and  not  charged  with  mslioa, 
want  of  good  faith,  or  negligence,  cannot  be  held  liable  for  injuries  whioh 
are  merely  incidental  to  the  exercise  of  their  authority:  Codey,  J.,  in  PonUaa 
V.  Gorier,  32  Mich.  171;  and  that  the  oonstitutional  provisions  giving  oom* 
pensation  to  individuals  whose  property  is  taken  for  public  uses  do  not 
cover  theae  any  more  than  the  other  oonsequential  damages  resulting  from 
the  right  use  of  property  already  belonging  to  the  public  In  O'Connor  ▼. 
FitUbwrgh,  18  Pa.  St  187,  it  was  stated  that  this  doctrine  had  been  aooepted 
in  all  tha  atatea  except  Ohio.  See  further  tha  notes  to  Perry  v.  Oity  ^ 
Woreeder,  66  Am.  Dee.  434-442;  FeUowee  ▼.  New  Haven.  26  Am.  Bep.  467- 
462;  Radd^'e  M^re  ▼.  Brooklyn,  63  Am.  Deo.  36^-370;  0*Srkn  ▼.  PkUa- 
delpMa,  80  Am.  St  Bep.  835-850;  aa  to  tha  application  of  tha  general  rula 
to  the  injuries  oaused  by  the  grading  of  atreeti.  In  tha  following  easea  it 
AM.  ST.  BLMF.,  Vol.  XXZIIL  —  M 
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WM  Md  that  UndsUdM  oansed  by  ezoaTations  on  ttreeti  or  highways  for 
tho  pnrpose  of  gradiog  thorn  for  the  pablio  noo  oomo  nnder  the  head  of  eon- 
■eqoential  injariei,  for  which  a  laadowner  cannot  recoTor:  Badclif*$  Mb^tb  ▼. 
Brooklyn,  4  N.  Y.  195;  53  Am.  Dec.  357;  Romt  t.  Omberg,  28  Oa.  46$  7S 
Dea  748;  Tayhr  v.  8L  Louis,  14  Mo.  20;  65  Am.  Deo.  89;  Feihwa  ▼.  Ift 
Haven,  44  Conn.  241;  26  Am.  Rep.  447*  A  fortiori,  onder  inch  a  dootrino^ 
will  there  be,  no  liability  for  damages  to  buildings:  Quiney  ▼.  Joma,  76  HI. 
231;  20  Am.  Rep.  243;  and  in  tbii  caeo  the  coorta,  oven  of  Ohio^  hold 
that  there  is  no  liability:  CindnnaU  t.  Penny,  21  Ohio  St  499.  QtOme^  w. 
Jonee,  76  BL  231,  20  Am.  Rep^  243,  holds  farther  that  an  abatting  ownor 
cannot  acquire  any  prescriptive  right  to  the  lateral  support  of  tho  soil  on 
the  street;  for  a  corporation  "cannot  bind  itself  by  oontxmct^  through  all 
time,  not  to  improve  a  street,"  and  as  the  landowner  for  this  reaioa  cannot 
gain  the  right  by  grant,  ho  cannot  gain  it  by  lapse  of  time. 

The  above  doctrine  however  has  from  the  first  been  strongly  protested 
against  in  many  quarters,  and  oven  in  CaUender  ▼.  Marah,  1  Pick.  418,  the 
court  referred  to  the  hardships  which  individuals  would  suffer,  and  expre»eed 
an  opinion  that  it  was  a  proper  occasion  for  the  interference  of  the  legislature. 
It  is  noteworthy,  too^  that  the  English  case  upon  the  authority  of  whioh  Cal' 
lender  v.  Marsh,  1  Pick.  418»  and  Eadd^*s  Ex'rs  ▼.  Brooklyn,  4  N.  Y.  196»  53 
Am.  Dea  366-370,  the  leading  decisions   in  this  country,  were  periiape 
mainly  decided,  was  merely  one  where  access  to  tho  abutting  premises  had 
been  made  more  difiicult  by  the  alterations  in  tho  street  —  a  damage  which 
appears  to  be  of  an  essentially  different  oharaotor  from  that  of  letting  down 
a  portion  of  the  soil  itself.    As  has  been  truly  remarked,  "a  ease  of  land* 
slide  caused  by  grading  involves  no  question  of  inconvenience  to  the  owner 
caused  by  the  making  of  a  neighboring  or  abutting  public  improvement^ 
leaving  the  corpus  of  the  property  intact;  but  the  case  is  one  of  the  invasion 
or  injury  of  the  property  itself  ":  Keating  ▼.  dndnnaU,  88  Ohio  St  141,  43 
Am.  Rep.  421.    The  subsidence  which  must  follow  under  such  oironmstanoee 
was  held  in  the  recent  case  of  Steams  v.  Rkknumd,  88  Va.  992;  29  Aol  Si. 
Bep.  758,  to  amount  to  a  ^'  taking  "  of  the  landowner's  property,  and  dam- 
ages were  allowed  by  the  court  not  merely  for  injuriet  to  the  soil  itself  bat 
to  the  buildings  on  it^  whioh  the  evidenee  showed  were  not  the  eaose  of  the 
landslide.    In  Minnesota,  also,  this  rule  has  been  applied  as  against  mnnici* 
pel  corporations:  Dyer  ▼.  8U  Paul,  27  Minn.  457f  referring  to  the  more  gen- 
eral doctrine  announced  in  O'Brien  ▼.  8L  Paul,  26  Minn.  331;  33  Am.  Bep. 
470.    Some  states  have  embodied  in  statutory  or  constitutional  provisions 
the  principles  which  underlie  the  decisions  just  cited,  and  under  these  pro- 
visions landowners  will  undoubtedly  be  held  to  have  a  right  to  the  lateral 
support  of  the  street  in  many  oases  where  it  would  not  previously  have  been 
admitted.    Thus  in  California  there  is  a  constitutional  prohibition  against 
the  *'  taking  or  damaging  property  for  public  use  without  just  compensa- 
tion,'' and  this  was  held  to  cover  an  injury  caused  by  the  squessiiig  outward 
and  upward  of  the  soft,  spongy  soil  on  which  the  plaintiff's  bouse  stood» 
by  the  deposit  of  heavy  materials  on  the  roadway  for  the  purpoee  of  form* 
ing  an  embankment:  Beardon  ▼.  San  Prandseo,  66  OaL  492;  56  Am.  Bep. 
109.    As  to  the  constmction  of  such  a  provision  generally,  see  note  to  (yBrkn 
T.  PkSade^pkia,  80  Am.  St  Rep.  837-848.    The  addition  of  some  such  guar- 
■B^  to  the  oonstitation  is  perhaps  the  most  feasible  method  of  insuring  that 
Jiutioe  shall  be  done  in  these  oases,  for  there  is  not  muoh  likelihoood  that  the 
bold  couree  of  the  Virginia  oourt  in  Steams  ▼.  Richmond,  88  Va.  992,  29  Am. 
8t  Bep.  758,  will  be  followed  in  many  statsa.    When  the  weight  of  antfaori^ 
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In  favor  of  a  legal  principle  of  this  tort  10  lo  great  that  the  doctrine  of  ftori 
decisis  is  felt  to  be  controlling,  and  at  the  same  time  the  highest  tribunal  ol 
the  country  has  declared  itself  of  the  opinion,  "  that  the  decisions  in  favor  of 
tho  principle  have  gone  to  the  uttermost  limit  of  sound  judicial  construction^ 
and  in  some  cases  beyond  it"  (see  Pumpellp  ▼.  Oreen  Bay  Co.,  13  WalL  180), 
the  true  solution  of  the  difficulty  would  seem  to  be  the  establishment  of  a 
more  equitable  rule  by  an  alteration  in  the  organic  law. 

Right  ov  Latiral  Support  Aoaimst  Pbitati  Corporations  Acrmrci 
Undsb  LaaiBLATiys  Aitthoritt.  —  In  Biehardson  v.  VemunU  tic  R.  J?. 
Ox,  25  Vt  465,  60  Am.  Dee  283,  it  was  held  that  a  railroad  oompany  is  lia- 
ble for  an  injury  caused  by  making  excavations  on  its  own  land  so  near  to 
the  land  of  an  adjoining  owner  that  his  soil,  without  any  artificial  weight 
imposed  upon  it,  slides  into  the  excavation;  and  in  BaUinwre  eie,  B.  R.  Co, 
▼•  Seanep,  42  Md.  117,  the  plaintiff  was  allowed  under  these  oiroumstanoes 
to  recover  for  injuries  to  a  house  also.  On  the  other  hand,  BooOthy  v,  Ath 
droseoggim  etc  B,  B.  Co.,  51  Me.  318,  is  an  authority  for  the  proposition  that 
raeh  aa  injury  is  oonsequential  and  does  not  raise  any  liability,  the  court 
laying  that  the  "  prinoipla  of  oommon  law  that  a  man  must  not  dig  so  near 
tiie  land  of  another  as  thereby  to  withdraw  the  natural  support  of  the  soil " 
wma  not  applicable  to  "excaTations  made  in  pursuanoa  of  a  license  from  the 
legialatnre,  if  wUhm  U»  conHUuUonal  UmUst  affords  as  ample  protection  as 
a  lioense  from  the  injured  party."  The  importance  of  the  words  italicised 
is  obyiooa,  and  it  is  to  be  regretted  that  the  court  did  not  think  it  worth 
while  to  explain  at  greater  length  its  reasons  for  holding  that  the  license  in 
question  was  within  the  powers  of  the  legislature.  It  is  quite  possible 
without  any  inconsistency  to  argue  that  a  municipal  corporation,  while  ex- 
eroising  the  sovereign  powers  delegated  to  it  for  the  good  of  the  community, 
may  with  impunity  cause  damages  of  this  sort  to  land  abutting  on  the  streets, 
and  at  the  same  time  to  dispute  the  proposition  that  a  private  oorporation, 
while  carrying  on  operations  solely  for  its  own  profit  and  advantage,  can  pro* 
toot  itself  by  any  legislative  license  whatever.-  Indeed,  even  a  municipal  oor- 
poration  would  apparentiy  not  be  protected  if  injuries  of  this  character  were 
oanacd  by  operations  undertaken  for  the  mere  pecuniary  advantage  of  the 
eitiaenfloompoeing  the  oorporation:  See  Hill  v.  BoUon^  122  Mass.  344;  28  Am. 
Rep.  332;  and  note  to  Ooddard  r.  HarptwM,  30  Am.  St;  Rep.  376.  In  New 
York  it  has  rooently  been  decided  that  a  legislatire  charter  is  no  proteot- 
lon  to  a  railroad  company  which  cuts  off  the  aooess  of  a  riparian  owner  to 
navigable  water:  Bamaeg  ▼.  New  York  etc  B'y  Co,,  133  N.  Y.  79;  28  Am.  St. 
Rep.  600.  Plainly  the  prinoiple  there  enunciated  is  quite  irreconcilable  with 
that  of  the  Maine  case,  and  since  the  latter  decision  seems  to  have  entirely 
ignored  the  fundamental  distinction  between  the  liability  of  persons  or  bod* 
isa  invested  with  a  portion  of  the  sovereign  power  for  their  own  emolument, 
•ad  thoao  invested  with  similar  powers  for  the  good  of  the  public,  we  ven* 
tore  to  think  it  was  not  a  correct  expression  of  the  law,  even  when  it  was 
prottonnoed.  That  it  would  be  condemned  in  most  courts  at  the  present  day, 
lutfdly  admits  of  a  doobi;  in  view  of  the  tendenoy  which  is  apparent  to  hold 
evan  mnnieipal  eorporations  liable  for  injuries  of  this  kind.  Tha  ruling  in 
Mkkardaom  ▼•  Fermoitf  sic  J2.  iS.  Co.,  25  Vt.  465,  60  Am.  Deo.  283,  is 
strongly  snpported  by  WOUam  v.  NaHnral  Bridge  ate.  Odl,  21  Ma  580,  which 
kid  it  down  that  a  oorporation  formed  upon  an  enactment  regulating  the 
aonstmotioB  of  plank  roads  oonld  not  so  exoavate  along  the  line  of  a  connt|f 
nod  on  wfaieh  they  had  located  their  owa  road  at  to  endanger  the  stability 
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of  tlM  abutting  premises,  —  the  ooart  expressly  declaring  thfti  tha 
lating  to  the  grading  of  ttreets  in  cities  stood  upon  different 

Iaabiutt  voe  Nioliobnt  Bzoatatiors.  — Tho  anthorities  aro  ontir^f 
harmonioQs  on  the  proposition  that  if  the  ezoaration  is  made  in  a  negligoBt^ 
wrongful,  or  reckless  manner,  the  person  excavating  will  be  liable  for  the  loll 
consequences  of  his  acts,  —  not  merely  for  the  injury  to  the  soil  itself,  bat 
to  the  improrement  or  superstructures  thereon:  Charleu  t.  Bcmim,  22  Mo. 
666;  66  Aro.  Dec.  642;  and  note;  Shrtem  r.  Siohea,  8  B.  Mon.  453;  48  Am.  Dee. 
401;  Shqfer  y.  WU>Km,  44  Md.  268;  Moody  r.  McClelland,  89  Ala.  45;  84  Am. 
Dea  770;  Mper  r.  Hobha.  57  AU.  175;  29  Am.  Rep.  719;  Qmney  ▼.  Jimea,  ?• 
111.  231 ;  20  Am.  Rep.  243;  Btard  t.  Murphy,  27  Vt  99;  AudU  ▼.  Hndatm  JHmt 
R.  R.  Co.,  25  N.  T.  334;  Trower  t.  Chadtriek,  4  Bing.  N.  a  1;  MoeOering  ▼• 
Evan»,  121  Ind«  195;  J<me»  t.  Bhrd,  5  Bam.  ft  AdoL  837;  Bromm  v.  ITcMiaor, 
I  Cromp.  ft  J.  20;  Conboy  r.  Diekinion^  92  OU.  600;  LomkvUU  tU,  R.  R.  C» 
Y,  Bonhayo,  Kentucky  Ct.  App.,  Feb.  1893;  dmngtom  ▼•  Geyhr,  Ko&tockj 
Ct.  App.,  June,  1892;  HummeU  r.  Terras  Co.,  20  Or.  401;  DmOfm  ▼.  NU^b^ 
95  Cal.  495;  Jeffrka  r.  Willianu,  5  Ex.  792.     The  mere  fact  of  oontigntty  ol 
buildings  imposes  an  obligation  on  the  owner  of  one  which  is  being  removed 
to  use  due  care  and  skill  not  to  damage  the  other:  8teven$om  ▼•  Waliace^  27 
Oratt  77.    The  degree  of  care  to  be  used  is  somewhat  difficult  to  d^no  witli 
precision.    In  Charlem  ▼.  Rafdeh,  22  Mo.  566,  66  Am.  Dea  642,  it  was  held 
to  be  error  to  instruct  a  jury  that  the  care  should  be  such  as  a  prudent 
experienced  in  such  work,  would  have  exercised  if  he  had  been  himself 
owner  of  the  building,  the  court  remarking  that  under  snch  circumstaa^ 
"  he  would  have  shored  up,  and  would  have  submitted  to  many  inoonrosi- 
iencea,  and,  indeed,  would  have  incurred  considerable  additional  expense  in 
doing  the  new  work  rather  than  expose  the  building  already  erected  to  any 
risk."    In  Conhoy  ▼.  Dickinson,  92  Oal.  600,  it  was  held  to  be  negligence  te 
open  an  excavation  to  a  depth  of  forty  feet  within  four  feet  of  the  boondarj 
line  of  the  lot,  at  a  season  of  the  year  when  heavy  rains  might  be  expected. 
So  also  it  is  negligence  to  drive  piles  so  that  the  vibration  oraoks  the  walls 
of  the  neighboring  houses,  and  to  conduct  operations  so  that  the  action  of  the 
elements  causes  avoidable  damage:  AiuUnr.  HwUon  River  R,  iZ.  (7i».,  25  N.  IT. 
S34.     So  where  the  defendant  undertakes  to  construct  a  retaining  wall  ois 
his  own  land,  which  materially  increases  the  risk  of  the  adjoining  property 
to  landslides,  he  is  bound  to  take  into  account  or  anticipate  such  storms  or 
rainfalls  as  might  reasonably  be  expected:  HummeU  v.  Terrace  Co.,  20  Or. 
401.     From  Chariest  r,  Rankin^  22  Ma  566,  66  Am.  Dea  642,  and  the  pria- 
cipal  case,  it  would  seem  that  the  person  excavating  must»  in  Missouri*  carry 
on  the  work  in  sections  or  be  answerable  for  the  consequences^  nnless  he 
gives  reasonable  notice  that  he  will  pursue  another  method.    If  the  defend* 
ant  has  undertaken  to  brace  or  underpin  his  neighbor's  house,  he  mast,  at 
his  peril,  use  reasonable  care:  Covington  ▼.  Oeyhr,  Kentucky  Ct,  App.,  June^ 
1892;  but  if  he  has  declined  to  do  this  he  must  give  the  adjoining  ownec 
reasonable  facilities  for  obtaining  Artificial  support,  including  a  temporary 
privilege  of  shoring  up  the  house  by  temporary  supports  based  upon  the  ex* 
cavator's  land:  2  Shearman  and  Redfield  on  Negligence,  sea  701.   In  Lomismtt§ 
etc.  R.  R  Co.  V.  Bonhayo,  Kentucky  Ot  App.,  Feb.  1893»  it  was  mled  that 
heavy  blnsting  was  negligence,  but  in  Marvin  ▼.  Bretuter  etc  G».,  56  N.  T. 
538,  14  Am.  Rep.  822,  the  court  held  that  the  right  to  blast  in  a  mine  so  as  to 
ehake  or  injure  the  dwelling  of  the  surface  owner  and  disturb  his  enjoyment 
is  to  be  tested  by  the  necessity  therefor,  and  that  so  long  as  the  surface  of  tiM 
ground  itself  is  not  affected,  the  mine  owner  is  not  answerable  for  the ' 
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ing  and  crambling  of  the  hootaiL  "  Is  it  not  the  rule,  **  asked  Jnstiot  Folgev 
ia  his  opinion,  "  that  whatever  an  adjacent  owner  can  do  upon  his  own  land^ 
Mofined  within  that,  and  necessary  for  the  oonTenient  and  benefiotal  enjoy* 
■Mat  of  it»  which  works  no  physical  injury  to  his  neighbor's  possession  ia 
its  natural  state,  he  may  do  without  liability  to  his  neighbor,  although  it 
nay  work  physical  injury  to  a  building  lately  erected  thereon  by  his  neigh- 
bor f  Is  .his  exemption  from  liability  confined  to  a  ease  of  lateral  pressnrof 
•  •  •  .  He  is  not  bound  to  support  the  building  so  long  as  he  affords  a  snp* 
port  anffident  for  the  soil  without  the  building."  To  us  the  rule  of  the  firal 
of  these  two  cases  seems  the  more  correct.  That  it  is  scientifically  inaeoa- 
rata  to  speak  of  blasting  as  something  which  is  "confined  to  the  land  "  on 
which  it  is  carried  on  seems  to  us  perfectly  clear.  The  Tibrationa  eaased 
thereby  extend  over  a  greater  or  less  area,  according  to  the  Tiolenco  of  the 
azplosion.  Oan  any  valid  distinction  be  drawn  between  the  invisible  movo- 
■Mnts  of  the  particles  of  air  and  earth  which  produce  the  vibrations  and  jars 
from  which  damage  ensues,  and  the  visible  movements  of  the  solid  matter 
whioh  is  often  scattered  upoa  the  adjoining  land  by  such  explosions,^  a  con* 
•eqnenoe  which  undeniably  raises  a  liability  for  damage:  Hoff  v.  Oohoea  Oo.^  S 
N.  Y.  162;  51  Am.  Dea  279.  The  doctrine  laid  down  in  Marvin  v.  BrewMer 
iffr  Ox.  55  N.  y.  538.  14  Am.  Rep.  322,  must,  we  think,  be  regarded  as  a 
hasty  generalisation  made  without  a  due  regard  to  the  startling  results  to 
which  it  leads.  Common  sense  revolts  at  the  idea  that  a  landowner  can 
lawfully  let  off  a  heavy  charge  of  powder  within  a  few  feet  of  his  neighbor's 
building,  and  escape  all  liability  for  its  destrucdon  if  the  shock  would  not 
have  injured  the  natural  surface,  and  from  the  explanation  of  the  rcUhncUe  of 
the  shock  whioh  physical  science  furnishes,  it  is  apparent  that  common  sense 
in  this  instance,  as  in  many  others,  conducts  us  to  a  conclusion  which  is 
legally  sound  and  fully  justified  by  analogies.  The  decision  in  the  New  York 
eaae»  however,  may  very  well  rest  on  the  more  special  ground  that  the  extent 
cl  the  mining  rights  depended  on  a  reservation  in  a  deed,  and  that  the  gran* 
tea  of  the  surfaco,  and  those  who  succeeded  to  his  rights,  being  fairly  charge* 
able  with  the  knowledge  that  blasting  is  usual  in  mining  operations,  must  h% 
regarded  as  having  built  with  a  full  nnderstanding  of  the  risks  they  were  run* 
uing  and  an  implied  promise  not  to  hold  the  mine  owner  answerable  for  in* 
juries  caused  by  the  vibrations.  So  it  has  been  held  that  if  the  plaintiff  has 
impliedly  agreed  that  the  excavation  may  be  made  by  blasting,  and  the  blast- 
ing is  not  negligently  done,  he  cannot  recover  for  the  resulting  injuries:  Oos- 
mXberry  v.  Arh/u,  13  Mo.  App.  575.  If  the  defendant,  in  excavating,  has  in* 
jured  his  own  wall,  and  thus  damaged  one  belonging  to  his  neighbor,  who  by 
his  pennission  had  rested  it  on  the  wall  from  whioh  the  support  has  been 
withdrawn,  he  will  be  liable  for  the  injuries:  Brown  v.  Windwr^  1  Cromp.  ft  J* 
SO;  but  there  is  no  implied  obligation  between  the  owners  of  distinct  parts 
of  buildings  which  will  enable  either  to  maintain  an  action  against  the  other 
for  mere  refusal  or  neglect  to  repair  his  tenement  whereby  the  plaintiff's 
part  is  injured:  Pierce  v.  2>yer,  109  Mass.  374;  12  Am.  Rep.  718.  The  per- 
SMi  excavating  is  not  liable  for  damages  to  an  adjacent  building  unless  ha 
knew,  or  had  good  reason  to  believe,  that  the  removal  of  the  earth  would 
oecasion  the  damages  before  the  necessary  support  oould  be  obtained:  Shrieve 
▼.  Stobes,  8  B.  Mon.  453;  48  Am.  Dec  401;  and  if  the  house  be  so  weak  that 
it  cannot  stand  the  reasonable  improvement  of  the  defendant's  property 
when  conducted  with  skill  and  care,  any  loss  sustained  by  the  plaintiff  ii 
damnum  aJhgqw  injuria:  Shqfer  v.  WiUon,  44  Md.  268.  But  if  negligence  is 
•hown,  the  mere  fact  that  the  house  was  in  bad  condition  and  ready  to  fall 
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in  m  few  months  will  not  excuse  the  defendants  Dodd  ▼.  Hoime,  1  Ad.  Ik  SL 
483;  Sh^fer  t.  WUaon,  44  Md.  268.  The  removal  of  snpport  by  the  draina^a 
of  one's  own  land  will  not  raise  a  caose  of  action:  PopplewM  ▼•  Hodkhimtm^ 
L.  B.  4  Ex.  248.  Bvidenoe  of  what  is  nsually  done  by  builders  in  digging 
under  such  ciroumstanoes  is  admissible  as  bearing  on  the  qaestioo  of  Mewoiti 
able  oare:  Shrieve  ▼.  8tok«9, 8  B.  Mon.  453;  48  Am.  Deo.  401}  and  teatinioBijr 
that  the  defendant  oonsulted  a  skilled  arohiteot  as  to  the  steps  neoessary  to 
protect  the  building  is  oompetent  evidenoe  on  that  point:  ITjmi  ▼•  Abelm,  36 
Kan.  86;  57  Am.  Rep.  138.  It  ia^  of  oourse,  the  provinot  of  the  jury  to 
decide  whether  there  has  been  negligenot  or  not:  PaiUom  ▼•  HoUamd^  17 
Johns,  92;  8  Am.  Dec  369;  Qurne^  ▼.  Jones^  76  IlL  231;  20  Am.  Rep.  MS| 
Conboy  ▼.  Diekmmm,  92  GaL  600;  UtKhOrt  r.  Qrcad,  26  N.  J.  L.  856;  67 
Dec  49. 

DUTT  or  PSBSOH  BXGATATIHO  TO  GlYB  KoTIOB  TO  THB  OwHBR  09  THX 

JAOSMT  Building.  —  A  number  of  decisions,  both  in  this  oountry  and  to 
England,  have  established  the  reasonable  rule  that  before  ozoavations  ako 
begun  notice  must  be  given  to  the  owner  of  the  premises  whioh  will  bo  ma^ 
dangered:  Peyton  r.  Mayor  efc  </  London,  9  Bam.  ft  O.  324;  Monty  r,  Goy» 
der,  4  Oar.  ft  P.  161;  Jone»  ▼.  Bird,  5  Barn,  ft  AdoL  837;  Beard  t.  Murphy, 
87  Vt  99;  86  Am.  Dec  693;  8kafor  r.  WOion,  44  Md.  268;  Wimn  t.  Abdea. 
85  Kan.  85;  57  Am.  Rep.  138;  Covington  ▼.  Oeylor  (Ky.),  June,  1892;  Seknk^ 
T.  Byer9t  53  N.  J.  K  442;  26  Am.  St.  Rep.  435,  and  the  principal  oaso.    to 
SehuUn  ▼.  Byer9,  53  N.  J.  K  442,  26  Aul  St.  Rep.  435,  a  rigorous  dissentuic 
opinion,  a  portion  of  whioh  is  cited  in  the  note  to  the  ease  in  the  present 
series,  was  delivered  by  Justice  Magie,  and  oonoorred  in  by  Justloe  Beed. 
The  essence  of  the  objection  made  to  the  rule  was  that  a  judicial  determinn^ 
tion  that  notice  was  necessary  in  such  cases  could  not  prescribe  the  form  of 
notice,  or  fix  the  time,  or  provide  for  constructive  notice,  and  referenee  was 
made  to  the  English  case,  Oftadioick  v.  Trower,  6  Bing.  N.  O.  1,  in  whidi  ift 
was  held  that  the  mere  juxtaposition  of  two  buildings  does  not  impose  the 
duty  of  giving  notice  upon  one  who  is  about  to  pull  down  his  own  walL    Tho 
question  is  not  free  from  difficulty,  but  the  doctrine  that  the  failure  to  givo 
notice  is  negligence  per  $e  is  perhaps  sufficiently  supported  by  adverting  to 
die  intolerable  consequences  of  establishing  any  other  rule    For  our  own 
party  we  think  that  a  landowner  who  should  proceed  with  his  ezcavatioQ 
without  regard  to  the  existence  of  a  building  on  the  adjoining  land,  and 
without  taking  steps  to  warn  the  owner  of  the  building,  and  givo  him  an 
opportunity  to  protect  himself,  is  guilty  of  a  gross  violation  of  neighboily 
oomity,  which  certainly  does  not  entitle  him  to  any  favor.    Judged  by  the 
standards  of  everyday  life  and  conduct,  such  a  course  is  oertaiuly  an  omis- 
■ion  to  do  what  no  reasonable  and  fair-minded  man  would  omit  to  do^  and  if 
the  oonrts  in  such  a  case  think  proper  to  crystallize  the  common  opinion  of 
mankind  into  a  legal  ruin,  they  are  merely  repeating  in  another  instanoe  tha 
process  by  whioh  the  entire  law  of  negligenoe  has  been  built  up.    Tho  diA* 
oulties  which  Justice  Magie  dwells  upon  would,  we  fancy,  be  found  very 
trifling  in  practice,  or  rather  they  have  been  found  so,  for  the  general  aeoept* 
nnoe  of  the  doctrine  that  notice  is  necessary  has  undoubtedly  bean  tho  prin* 
oipal  reason  why  the  rapid  growth  of  our  great  oitiss  has  gone  on  witii  so 
little  friction  between  landowners,  and  so  little  damage  to  buildings.     Before 
the  enormous  advantages  that  arise  from  thus  compelling  the  parties  to  sot 
in  a  spirit  of  mutual  forbearance,  the  objections  levelled  against  tho  dootria* 
Mem  to  tink  into  significance    It  was  probably  a  regard  for  these  ooaaidstw 
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mtioiM  which  led  the  legislature  of  CalifomiA  to  provide  that  saoh  notioe 
Mast  he  giTen:  CaL  Civ.  Code,  seo.  832.  The  ohjeot  of  this  notioee  ii  that 
tta  owner  of  the  building  may  have  his  attention  oalled  to  the  work,  and.  if 
Boeessary,  shore  np  his  wall  and  strengthen  his  foundation;  and  the  giving 
«f  the  notioe  does  not  relieve  the  person  excavating  from  the  duty  of  using 
ordinary  care  and  skill,  and  taking  the  proper  precautions  to  sustain  the  land 
«f  the  coterminous  proprietor:  Conbof  v.  DidtiMon,  92  Cal«  600.  Provided 
tiia  notice  be  given,  the  rights  of  the  parties  are  the  same  as  they  are  at  com* 
mon  law,  and  therefore,  if  the  work  it  so  conducted  that  the  land,  withotti 
^)ia  weight  of  the  edifice,  would  not  have  fallen,  the  whole  duty  of  the  ezoa* 
▼ator  has  been  performed:  Atitm  v.  Nolan,  63  Cal.  269.  This  statutory  pvo- 
▼ision  does  not  avail  to  create  a  right  in  favor  of  the  ezcavstor  against  the 
adjacent  owner,  and  if  the  former,  after  notifying  the  latter  of  his  intention 
to  excavate,  expends  money  in  support  of  the  walls  of  the  building  endan- 
gered, the  expenditure  is  for  his  own  use  and  benefit,  and  he  oannot  recover 
tho  outlay  from  the  owner  ol  the  buildings  iVrsI  KoL  Bank  v.  ViUegra,  92 
€bL96L 

Bamediea  for  the  Violation  of  the  Biff ht  of  lAteral  Bnpporti 
IvjUNonoKS.  — The  considerations  which  lead  a  court  of  equity  to  inter- 
Inra  in  aid  of  the  right  of  lateral  support  are  the  same  as  those  which  load 
it  to  interfere  in  the  case  of  other  trespasses,  and  'preventive  relief  will  be 
given  if  the  acts  done,  or  threatened  to  be  done,  would  be  ruinous  or  irre- 
parable, or  would  impair  the  just  enjoyment  of  the  property  in  the  future: 
S  Story's  Equity  Jarisprudenoe,  sec.  926;  Kerr  on  Injunctions,  366;  ButU  v. 
Peaie,  1  John.  (Eng.)  705;  Birmingham  v.  AlUn,  L.  R.  6Ch.  0iv.  284.  Thni 
an  injunction  will  issue  to  restrain  an  excavation  so  close  to  a  boundary  line 
that  ttie  neighbor's  land  will  fall  into  it,  though  the  pecuniary  damage  threat- 
ened is  slight:  Trowbridge  v.  TViM,  62  Conn.  190;  52  Am.  Rep.  579;  and  will 
a  forUwi  be  granted  where  the  excavation  is  unreasonably  deep:  Farraiiid  v. 
MarahaU,  19  Barb.  380.  On  the  ground  that  the  damage  from  the  excavation 
in  a  mine  would  be  irreparable  if  carried  up  to  the  line  allowed  by  an  act  of 
parliament,  it  has  been  held  that  the  operations  might  be  restrained  beyond 
that  line  and  to  as  great  a  distance  as  might  be  considered  reasonably  neoea- 
eary  for  safety:  Midland  B^y  v.  ChecHey,  L.  R.  4  £q.  28.  So  also^  in  a 
proper  case  the  person  excavating  may  be  prevented  from  endangering  an 
adjacent  building  by  digging  below  a  certain  level:  Rigby  v.  BenneU,  L.  R.  21 
Ch.  Div.  659,  the  facts  of  which  have  already  been  noticed.  Since  persons  en- 
tering npon  the  surface  of  land  in  the  exercise  of  the  right  of  eminent  domain 
are  not  bound  by  a  release  from  the  surface  owner  exempting  the  ownera  of 
underlying  minerals  from  the  obligation  of  surface  support,  such  mine  own- 
ers will  be  entitled  to  an  injunction  restraining  a  corporation  from  entering 
npon  the  overlying  surface  to  construct  a  pipe  line,  until  payment  or  security 
for  compensation  for  the  easement  of  support  which  is  acquired  as  a  matter 
of  law  by  such  entry:  VersaiUe§  Qom  etc  Co.  v.  Venailisa  Fud  Col,  181  Pa* 
St.  522.  On  the  other  hand,  it  was  held  in  MeMaugh  v.  Burke,  12  R.  L  499* 
that  an  injunction  would  not  be  granted  nnlesa  some  serious  injury  was  im, 
tninent,  the  court  basing  its  opinion  on  the  gronnd  that  "  an  owner  of  the  land 
haa  a  right  to  excavate  it^  and  to  carry  the  excavations  so  near  to  the  ad* 
joining  owner  as  he  can  without  loosening  it,"  and  that  "  ordinarily,  even  if 
the  land  of  the  adjacent  proprietor  is  thrown,  the  injury  is  so  slight  that  tha 
reinedy  at  law  is  entirely  adequate."  It  was  at  the  same  time  intimated 
ihaty  if  the  bill  had  shown  that  the  land  threatened  had  been  built  apon^  ai 
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had  "anythiag  peonliar  in  its  sitnatlon  or  eircamstancet  which  required  tiM 
protection  of  a  court  of  equity,"  relief  might  have  been  granted*  This  de- 
cision seems  to  be  directly  opposed  to  Ti-oufhridge  T.  Trve,  52  Conn.  190,  St 
Am.  Bep.  679,  in  so  far  as  it  makes  the  imminence  ef  "  serious  injury  "  a 
requisite  prerequisite  to  the  issue  of  the  decree.  In  the  cases  where  a  build- 
ing is  not  entitled  to  any  special  protection  against  the  consequence  of  ad 
ezcaration,  either  by  prescription,  or  by  grant  from  the  owner  of  the  adjaoent 
lot  upon  which  it' is  going  on,  and  the  excavator  is  conducting  his  operations 
with  reasonable  skill  and  care,  no  ground  for  the  interference  of  eqnity  is 
shown:  Laaala  v.  ffolbrook,  4  Paige,  169;  25  Am.  Dec  524;  Tunstatt  v.  CArif- 
iian,  80  Va.  1;  56  Am.  Bep.  581.  Nor  will  the  damage  caused  by  excavating 
streets,  unless  possibly  in  extreme  oases,  call  for  preventive  relief:  Fellowm 
V.  New  fJaven,  44  Conn.  240;  26  Am.  Rep.  447.  An  indispensable  pre- 
requisite to  the  granting  of  au  injunction  is  that  the  rights  of  the  petitioner 
should  be  clearly  established,  and  he  *'  must  make  a  much  stronger  case  to 
call  for  the  interference  of  a  court  of  equity  where  the  damage  is  merely 
threatened,  and  no  damage  has  actually  occurred,  because  you  have  no  facts 
to  go  by  but  only  opinion,  and  in  the  other  case,  yon  have  actual  facts  to 
go  by.  If  some  damage  has  occurred,  it  makes  it  manifest  and  certain  thai 
further  damage  will  occur  by  reason  of  the  prosecution  of  the  work  ":  Bbrmr' 
ingham  v.  Allent  K  R.  0  Oh.  Div.  284,  per  Jessel  M.  R.  The  injunction  may 
be  cast  in  any  form  which  may  be  necessary  for  the  adequate  protection  of 
the  plaintiff;  hence  it  was  held  in  EUioU  v.  Northeastern  B*y  Co.,  10  H.  L. 
Cas.  333,  that  an  injunction  restraining  an  adjoining  mine  owner  from  work- 
ing his  mines  so  as  to  endanger  the  bridge  abutments  of  a  railway  company 
need  not  define  by  metes  and  bounds  the  limits  within  which  working  is  to 
be  prohibited.  This,  it  was  said,  was  altogether  impracticable,  becanse  it 
was  not  possible  to  determine  beforehand  to  what  extent  the  workings-might 
deprive  the  railway  of  the  adjacent  support,  which  of  right  they  ought  to 
have. 

AcnoiT  wofL  Damaoks.  —  Whether  an  action  will  lie^  in  any  partieolar 
case,  depends  upon  the  absolute  or  qualified  character  of  the  right  to  snpporL 
The  general  rules  cannot  be  better  expressed  than  in  the  words  of  the  ooart 
in  FoUff  V.  Wyeth,  2  Allen,  131;  79  Am.  Dec  771:  "  For  any  injury  to  his 
soil  resulting  from  the  removal  of  the  natural  support  to  which  it  b  entitled* 
by  means  of  excavation  on  the  adjoining  tracts  the  owner  has  a  legal  remedy 
in  an  action  at  law  against  the  party  by  whom  the  work  has  been  done,  for 
the  mischief  thereby  occasioned.  This  does  not  depend  upon  negligence  or 
nnskillfulness,  but  upon  the  violation  of  a  right  of  property  which  has  been 
invaded  and  disturbed.  This  unqualified  rule  is  limited  to  injuries  causeJ 
to  the  land  itself,  and  does  not  afford  relief  for  damages  by  the  same  means 
to  artificial  structures.  For  an  injury  to  buildings,  which  is  nnavoidably 
incident  to  the  depression  or  slide  of  the  soil  on  which  they  stand,  eansed  by 
the  excavation  of  a  pit  on  adjoining  land,  an  action  can  only  be  maintained 
when  a  want  of  due  care  or  skill,  or  positive  negligence,  has  contributed  to 
produce  it."  This  statement,  however,  must,  as  will  be  seen  from  previous 
portions  of  this  note,  be  supplemented  by  the  rule,  that  the  right  of  reoovery 
for  damages  to  buildings  also  exists  where  it  has  been  acquired  by  statute^ 
express  agreement,  or  prescription.  The  character  of  the  rights  when  thua 
acquired,  is  the  same  as  the  right  which  pertains  to  the  soil  itself:  BommA 
T.  Baekhotue^  El.  R  ft  E.  655. 

Statute  of  Limitations,  —  Since  the  right  of  the  party  whose  land  it  inter* 
teed  with  by  the  subsidence  which  follows  the  excavation  is  merely  a  li^l 
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to  the  otdiDAry  enjoyment  of  the  Und,  no  canae  of  eetion  will  aoemi^  nntik 
the  dsmage  aofcnally  oconn:  Bonomi  v.  Bacihoiue^  Bl.  B.  ft  K  645;  8.  O. 
eii6  iiom.,  Baekkouae  t.  BanomU  9  H.  L.  Ou.  603^  reTening  the  judgment  of  the 
eoort  of  queen  e  benoh,  end  orerrnling  Nkklm  ▼•  WiiUamMt  10  Ex.  itS9,  o» 
this  point. 

Wko  Ma}f  Sue,  —Generally,  of  oonne,  these  aotione  will  he  hrongfat  by 
the  aheolnte  owner  of  the  land«  bnt  it  ie  well  lettled  that  a  reversioner  may 
also  sue:  ^onomt  ▼.  BaMouae^  EL  B.  ft  K  622;  Bibby  v.  OarUr,  4  HnrL  ft  N. 
153;  Jeffnee  t.  WiUiams,  5  Ex.  792;  and  in  Austin  t.  Hudson  R.  R.  Co,,  25^ 
N.  Y.  334,  it  was  held  that  a  leasee  might  recover  damages  for  injuries  to  a^ 
Imilding  though  such  injuries  were  inflicted  while  a  sublessee  was  occupy* 
ing  it. 

Who  U  Liahle  for  Damages,  — The  general  rule  is  that  an  action  may  be 
■laintained  against  anyone  who  oanses  the  injury,  whether  he  is  the  owner 
of  the  adjoining  land  or  nok    This  follows  from  the  fact  that,  as  has  been 
already  shown,  the  right  of  a  landowner  to  have  hit  soil  sustained  by  thai 
adjacent  to  it  is  an  absolute  right,  and  that  the  right  to  have  artificial  strno> 
tares  sapported  is,  when  it  has  been  acquired,  of  the  same  absolute  characters 
Bee  Oibnore  ▼.  DriseoU,  122  Mass.  199;  23  Am.  Rep.  312.    The  various  ap» 
plieati<His  of  this  rule  are  illustrated  in  the  oases  already  cited  in  this  note. 
The  principle  that  anyone  who  takes  a  servient  tenement  takes  it  cum  onere- 
applies  to  the  easement  of  lateral  and  subjacent  support  as  to  other  ease- 
ments.   Thus  where  a  landowner  conveys  a  tract  reserving  all  the  underly* 
ing  coal,  with  the  right  of  mining,  excavating,  and  conveying  away  the  same, 
and  subsequently  grants  to  another  the  privileged  so  excepted,  the  latter  is- 
liable  for  a  subsidence  of  the  snrface  caused  by  his  excavations:  Carlin  v. 
Chappei,  101  Pa.  St.  348;  47  Am.  Rep.  722.    In  Wim  v.  Abeles,  35  Kan.  80^ 
S7  Am.  Bepb  138,  a  tenant  sought  to  hold  his  landlord  liable  for  permitting: 
the  soil  on  the  adjoining  lot  to  be  so  removed,  pursuant  to  an  agreement 
with  the  owner  thereof,  as  to  injure  the  leased  building.     It  was  held,  how* 
wwmt,  that,  in  the  absenoe  of  evidence  of  oarelessness  or  unskillf ulness  in  the> 

rk,  no  reoovery  oould  be  had,  the  court  saying  that^  "if  an  emergeucy 
during  the  term  of  the  lease,  which  makes  it  necessary  that  something: 
dumld  be  done  to  preserve  the  building  from  destruction  or  material  dam* 
age^  and  which  did  not  occur  through  the  fault  of  the  landlord,  he  would' 
have  a  right  to  do  what  was  reasonably  necessary  to  preserve  it  from  destmo- 
tioD  or  injury."  Where  the  ehairman  of  a  street  committee  orders  certain 
excavations  to  be  made^  as  he  might  lawfully  do,  but  the  work  is  carried  out- 
by  the  street  commissioner,  a  distinct  and  independent  officer  of  the  corpo* 
ration,  not  appointed  or  oontrolled  by  the  committee,  such  chairman  is  not 
liable  for  resulting  injuries:  McOuire  t.  Orani,  25  N.  J.  U  356;  67  Am. 
Dee.  49. 

Aeis  qf  Independeni  Ooniraelars,  — The  extent  of  the  liability  of  the  land* 
owner  for  the  acts  of  a  contractor  by  whom  the  excavation  is  made,  seems^ 
to  depend  upon  whether  the  foundation  of  the  liability  is  the  violation  of  an 
absolute  right  or  mere  negligence.  Thus  the  owner  of  a  house  who  is  not 
entitled  to  have  it  supported  by  the  adjacent  land  cannot  recover  from  the 
owner  thereof,  where  a  competent  contractor  has  been  employed:  Ouyford' 
T.  NidkoU,  9  Ex.  702;  Mper  v.  HMs,  57  Ala.  175;  29  Am.  Rep.  719;  Aston  v 
Nohn^  63  CaL  269;  SUvenson  v.  Wallace,  27  Gratt;  77;  McOuire  v.  Grant,  25- 
N.  J.  L.  356;  67  Am.  Dea  49.  On  the  other  hand,  if  the  building  is  en- 
titled to  be  so  supported,  the  person  is  boand  to  see  to  the  doing  of  tha^ 
is  necessary  to  prevent  mischief,  and  cannot  relieve  himself  of  hi»^ 
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vespoiuibility  by  employing  aome  ona  dae  to  do  what  is  noceanry  to  piro- 
▼ent  the  act  he  had  ordered  to  be  done  from  becamioff  wrongfal.'  Semm  T* 
i'fafi^  1L.B.Q.&D.  321;iStevesmiT.  iraaiee;S7  Qratt  77.  8o)»  alao^  if  a 
traapMiof  tiua  kind  ia  oommitted  in  onrrying  oat  pbma  deriaed  by  the  Imd* 
owner,  ha  fa  liable  for  the  injnries  which  may  follow:  Mcummr  t.  Ltnum^  65 
DL  484.  The  prioeipal  oaae  alao  eetabliahee  the  farther  prineiide  that  intar- 
ferenoe  with  the  contractor's  work,  which  amoants  to  a  control  of  the 
OMthods  by  which  it  is  to  be  carried  on,  will  render  the  employer  UaUa. 

D^tnmM.  — The  fact  that  the  landslide  would  not  have  ooearrsd  bat  far 
the  acta  of  persons  other  than  the  plaintifl^  in  erecting  boildings  oa  thair 
«wn  land,  fa  no  defense.  "  When  one  ondertakes  to  make  an  ezcaTation  on 
lifa  own  land,  he  mast  consider  how  it  will  be  likely,  in  view  of  the  ezistiag 
and  aetaal  occnpation  of  others,  to  affioet  the  soil  of  hfa  neighbor*:  Afqr  ▼• 

ITyetfA,  2  Allen,  131;  79  Am.  Dec.  771.  Nor  fa  the  right  of  reoorery  for  ia- 
Jary  to  a  building  affected  by  the  fact  that  the  injury  was  oaased  by  an  aafe 
which  mediately  damagea  the  building  of  the  defendant  himself  nor  by  the 
fact  that  the  plaintiff  does  not  interfere  with  the  work,  for  he  has  a  right  to 
assume  that  the  work  will  be  conducted  with  reasonable  skill:  Brotam  ▼• 

Windsor^  1  Oromp.  k  J.  20.  If  a  boose  fa  so  badly  oonatructed  that  ica  fall 
«oald  not  have  been  arrested  by  timely  precautions  on  tbo  part  of  the  per* 
•on  ezcavating,  that  circnmstanca  will  not  be  a  bar  to  an  action  againat  the 
peraon  excavating^  but  may  be  cooaidered  in  the  questi<m  of  damages:  ^cs* 
«ea90R  T.  WaUaee,  27  QratL  77.  Nor,  in  an  action  for  injury  to  the  plaintiff*a 
•premises,  in  consequence  of  the  pulling  down  of  the  defendant'a  house  ad- 
joining, fa  the  plaintiff  barred  from  recoTering  damages  for  the  injaiiaa 
actually  caused  by  the  negligence  of  the  defendant  by  the  fact  that  he 
himself  has  not  used  those  precautions  which  it  was  hfa  duty  to  adopts 

WaUen  ▼.  PjeU^  Moody  &  M.  362  (per  Lord  Tenterden). 

Damagti^  generally,  — Damages  to  the  soil  itself  may  always  be  reeovered 
where  it  would  have  fallen  without  the  weight  of  the  building:  ThunUm  ▼. 
Hancock,  12  Mass.  220;  7  Am.  Dec  67:  Oiimort  t.  DrUoM,  122  Mass.  199;  S3 
Am.  Rep.  312;  Foley  t.  Wyeth,  2  Allen,  131;  79  Am.  Deo.  771.  Damagea 
for  negligence  in  failing  to  give  notice  cannot  be  recovered  in  an  action  of 
trespass  qtiare  claumtm /regit,  but  might  be  in  case:  Mamer  ▼.  Lu8§em,  65  HL 
484.  A  railroad  company  which  has  constructed  its  line  acroaa  a  lot  in  snoh 
a  manner  as  to  render  a  retaining  wall  necessary  cannot  show,  in  rsductioa 
•of  damages,  that  the  wall  fa  also  necessary  for  the  protection  of  its  own  road* 
"bed,  and  that  it  has  taken  measures  for  its  construction,  eren  though  saoh 
-oflbr  of  proof  fa  accompanied  by  a  stipulation  that  the  company  will  botld 
ihe  wall,  and  in  case  it  was  not  built,  the  plaintiff  might  recover  in  another 
«ction  the  expense  of  building  it:  Thomfoom  ▼.  Milwaukee  etc  S*  JL  Oo^  S7 
Wfa.9a 

Coneequential  Damages  to  Suildingt,  —  It  has  already  been  shown  tiiat  a 
•direct  recovery  for  injnriea  to  artificial  structures  cannot  be  had  except  the 
■right  has  been  acquired  by  statute,  grant,  or  prescription,  or  where  the  por- 
•aon  excavating  has  been  guilty  of  negligence.  Sometimes,  however,  the 
•question  has  presented  itself,  whether,  supposing  that  the  fand  would  havo 
fallen  by  its  own  weighty  the  damages  may  include  those  caused  by  injnries 
to  the  structures  which  may  happen  to  have  been  placed  thereon.  The  Bug* 
Ifah  rule  undoubtedly  is,  that  the  jury,  in  estimating  the  damages  under 
^nich  circumstances,  may  take'  these  eonsequential  injuries  into  acooonti 
Homer  t.  Knowlea,  6  Huri.  A  N.  459;  Hunt  v.  Peake,  1  John.  (Bug.)  705;  Sin- 
T.  Knowtee,  6  HurL  k  N.  454;  Brown  v.  Bobine,  4  HurL  k  N.  186.    Tkm 
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tuna  dootrine  haa  been  emphaticany  indorsed  in  the  recent  oaae  of  8team§  v^ 
Bkkmomi,  88  V*.  992,  29  Am.  St  Rep.  758;  bnt,  on  the  whol^  the  Amerioaii 
«wrti  ■eom  to  have  rejeoted  it:  Tfmrston  t.  Haneoek,  12  Maas.  S20;  7  Am. 
Dee.  57;  JWey  t.  W^eih,  2  Allen,  131;  79  Am.  Deo.  771;  OUmor$  t.  Driaeoik 
122  Maaa.  199;  23  Am.  Bep.  312;  Panton  ▼.  SoUandt  17  Johna.  92;  8  An. 
Deei  809.    The  Ungnage  in  Beard  v.  Murpky,  37  Vt  99,  86  Am.  Deo.  609^ 
aaemi^  however,  rather  to  indicate  a  leaning  in  the  direction  of  the  Engliah 
dootrine,  the  court  merely  declining  to  paaa  npon  the  point  on  the  ground 
that^  BO  far  aa  the  bill  of  ezoeptiona  ahowed,  the  attention  of  the  trial  ooort 
had  not  been  oalled  to  any  anoh  theory  of  claim,  nor  any  inatmotion  to  the 
Jury  aaked  for  on  anch  a  baaii.    Since,  aa  waa  remarked  in  Otrntey  T.  Didem^ 
aan,  92  GaL  600,  the  only  question  presented  under  dronmstanoes  showing 
negligence  on  the  defendant's  part  was,  "  Did  the  defendant  take  reasonable 
praoantiona  to  anatain  the  pLdntiflf 'a  house!  "  and  since  it  ia  alao  undeniable 
that  a  peraoQ  ia  liable  for  the  natural  and  probable  oonsequenoea  of  hia  neg* 
Ugauoe^  there  ia  apparently  no  escape  from  the  conclusion  that  in  these  cases 
*  liability  for  injuries  to  any  artificial  structure  on  the  land  exists.    Nor, 
perhaps,  would  it  be  inconsistent  with  principle  to  go  a  step  farther,  and  hold, 
aa  a  matter  of  law,  that  to  dig  ao  near  a  neighbor'a  land  that  it  will  fall  by 
ita  own  weight  ia  negligence  per  m.    Such  a  principle  would  certainly,  aa 
waa  suggested  in  a  note  to  SUanu  t.  ^chmand^  29  Am.  St.  Rep.  758,  supply 
ishrith  a  simple  and  atraightforward  rule  by  which  to  teat  the  extent  of  the 
reaponaibility  in  theae  cases.    Another  ground  upon  which  the  English  rule 
nay  be  auatained  ia,  that  the  act  of  cauaing  a  neighbor'a  land  to  aubaide  by 
ita  natural  weight  ia  wrongful  in  itself,  and  therefore  renders  the  excavator 
liable  for  all  damages,  remote  as  well  as  immediate:  Wood  on  Nuisances,  sea 
201.    There  oertainly  appears  to  be  no  valid  reason  why  the  responsibility 
of  a  person  who  excavates  his  land  so  near  to  its  boundary  line  that  the  op- 
eration of  unvarying  and  well-understood  physical  laws  will  cause  the  neigh- 
bor's soil  to  slip,  and  the  responsibility  of  a  person  who  carries  his  excava- 
tion the  least  distance  beyond  the  boundary  line,  should  be  measured  by 
different  standards.     In  the  latter  case  the  liability  for  damages  to  the  boild« 
lug  oertainly  exists:  Mamer  v.  Lusaem,  65  HI.  484.    Why  should  it  not  be 
admitted  to  exist  in  the  former  case  also?    In  England  there  is  a  salutary 
qualification  of  the  general  rule,  which  prevents  recovery  where  there  would 
have  been  no  appreciable  subsidence  but  for  the  existence  of  the  wall  which 
Is  injured:  8mUh  ▼.  Thaekerah,  L.  R.  1  Com.  P.  564;  and  this  indicates  quite 
satisfactorily  the  place  where  the  line  should  be  drawn  so  as  to  prevent  the 
ffule  from  <dashing  with  the  more  comprehensive  principles  which  regulate 
the  rights  and  liabilities  of  adjoining  owners  in  regard  to  artificial  structures. 
But  whatever  doctrine  may  ultimately  prevail  in  the  courts  of  this  oountry, 
it  is  at  least  agreed  that  the  harden  of  proving  that  the  subsidenee  of  the 
soil  waa  cauaed  by  the  weight  of  the  buildings,  rests  upon  the  defendant: 
^Mfty  ▼.  HoUhaw,  46  Mo.  161;  Wilm$  v.  Jeaa,  94  HI.  464;  34  Am.  Rep.  242. 
Tkt  Meatun  t^Damajgu  ia  the  diminution  in  the  value  of  the  lot  by  reaaon 
a(  the  defendant'a  acta,  and  not  what  it  will  coat  to  reatore  the  lot  to  ita  for- 
mar  condition:  MeOmhrtN.  Grant,  25  N.J.  L.  356;  67  Am.  Dea  49;  MoeUering 
V.  Amis^  121  Ind.  195.    So  also  where  an  ancient  house  haa  been  injured,  only 
Hs  value  ia  recoverable,  and  not  the  expense  of  erecting  a  new  one:  Lufen  v. 
OmImII;  Peake  Ad.  Gas.  15;  Hidtt  v.  Thombormigh,  2  Oar.  ft  K.  250.    And 
^ere  the  business  of  the  owner  of  the  house  which  is  injured  by  a  nei^igeut 
^KoavalioQ  ia  thereby  broken  up,  he  can  recover  damages  for  the  lose  of 
Vfofite  ariaing  from  hia  buaineaa,  but  not  merely  oonjectnral  proflta  depend- 
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ing  on  fatare  eontinfi^eiiciefl:  8ke/er  t.  TTiZfon,  44  Md.  968.  In  OSmorm  ▼• 
Driieolt,  122  Mass.  199,  2S  Am.  Rep.  318;  it  was  held  that  the  plaintiff  eimld 
not  recover  the  difference  in  market  value,  **  becaose  it  did  not  appear  that 
that  dtfferenoe  was  wholly  due  to  the  injury  to  her  natural  light  "i  and  that 
'^it  might  depend  upon  the  present  shape  of  the  lot,  upon  the  improvements 
thereon,  or  upon  other  artiiicial  ciroamstances  which  have  nothing  to  d» 
with  the  natural  condition  of  the  soil,''  and  the  amount  of  the  reoovery  was 
therefore  limited  to  the  damages  occaaioaed  by  the  loss  of  and  injury  to  the 
•oil  alone.  It  is  not^  however,  apparent  why  the  "present  shape" of  tli» 
lot  should  be  left  out  of  aocountk  A  deep  excavation  on  a  city  lot  may  very 
easily  cause  a  subsidence  which  would  put  the  surface  of  the  adjoining  lots 
into  such  a  shape  that  it  is  virtually  impossible  to  build  npon  them,  or  iis» 
them  for  any  purpose,  without  either  restoring  the  fallen  soil  to  its  former 
position,  or  grading  them  down  to  a  practicable  slope.  On  the  whole,  the 
rule  of  the  New  Jersey  and  Indiana  courts  seems  to  be  the  more  equitable. 
It  is  also  more  consistent  with  the  fact  that  the  letting  down  of  the  soil  is  » 
trespass,  and  should  therefore  raise  a  liability  for  all  the  injuries  which  the 
landowner,  in  his  character  as  owner  of  the  soil  itself,  has  suffered  there* 
from.  In  W^tUe  r.  Dreaaer^  185  Mass.  150,  46  Am.  Rep.  454^  it  was  held 
that  although  the  defendant  had  been  guilty  of  negligence  in  so  excavating 
his  land  as  to  bring  down  a  portion  of  the  soil  of  an  inolosurs  designed  for 
a  burial  place,  and  also  a  portion  of  the  wall  surrounding  it,  the  measure  of 
damages  would  not  include  the  injury  to  plaintiff's  feelings^  the  defendant 
being  ignorant  of  the  use  to  which  it  was  intended  to  put  the  land. 
*\Keither  the  plaintiff's  ownership  of  his  land,"  said  the  oourt^  '*nor  the 
nae  which  he  had  made  or  which  he  intended  to  make  of  it  was  snfBcient 
to  identify  or  connect  him  with  il^  so  that  the  injuiy  to  it  woald  of  itaelf 
bt  a  personal  injnry  to  hlnu* 
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(UO  ICnsoUBZ,  492.] 

Slakdsb — iH/OKonov. — A  court  of  equity  has  no  power  to  rastraia  a 
slander  or  libel,  and  It  can  make  no  difference  whether  the  words  are 
uttered  concerning  a  person  or  his  title  to  property. 

Blahdsb  or  TiTLB — PowBB  or  Bquitt  to  Rbstr aih.  —  The  loss  of  bmunees 
which  results  from  the  slander  of  a  man's  title  to  his  property  is  not 
suoh  a  special  feature  in  the  wrong  as  will  give  a  court  of  equity  the 
right  to  interfere  by  injunction  to  restrain  the  publication  of  the  slander. 

Slahdss  or  TxTLi  —  Rui kdt  roa.  —  Whether  the  words  complained  of  are 
uttered  in  regard  to  the  plaintiff's  person  or  in  regard  to  his  property^ 
it  is  for  the  jury  to  determine  if  they  are  slanderous  or  not.  After 
a  verdict  in  his  favor,  he  can  have  an  injunction  so  restrain  the  further 
publication  of  what  the  jury  lias  found  to  be  an  aotionable  libel  or 
slander. 

Slandxr  or  TiTLX  or  LirrsBS  Patknt  renders  the  person  uttering  the  slaa* 
der  liable  for  damages,  and  therefore  a  complaint  whioh  alleges  that  the 
defendant  has  falsely  and  maliciously  notified  persons  to  whom  the 
plaintifEi  were  about  to  sell  their  device  that  it  in&nnged  the  defend* 
ant*a  patent,  states  a  cause  of  action. 
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Paul  Balewell  and  R.  A.  BakeweU^  for  the  appellants. 
Seddon  and  Blair^  for  the  respondents. 

Black,  J.  This  case  is  now  before  as  on  the  plaintiflTs  ap- 
peal from  a  judgment  sustaining  a  demurrer  to  the  petition. 
The  petition  discloses  the  following  facts:  — 

The  plaintiffs,  Samuel  B.  Fliut  and  William  F.  Mills,  are 
the  owners  of  letters  patent  issued  bj  the  United  States  in 
1888,  for  a  smoke-preventing  device.  The  defendant  corpo- 
ration is  the  owner  of  three  letters  patent  issued  in  1877  and 
1878  for  a  device  for  aiding  combustion  in  steam  boiler  and 
other  furnaces,  and  an  air-feeding  attachment  for  locomotives, 
all  issued  to  William  S.  Hutchinson.  It  is  alleged  that  the 
inventions  described  in  the  Hutchinson  patents  are  restricted 
and  most  narrow  in  their  scope. 

Plaintiffs  state  further  that  that  they  were  negotiating  with 
the  Mermod  and  Jaccard  Jewelry  Company  of  St  Louis  for 
the  erection  of  a  smoke-preventing  device  to  be  constructed 
in  accordance  with  their  patent;  that  the  defendant  willfully 
and  maliciously,  and  with  the  intent  to  injure  the  plaintiffs 
in  the  manufacture  and  sale  of  their  smoke-preventer,  served 
upon  the  jewelry  company  a  written  notice  thereby  notifying 
that  company  that  the  smoke-consuming  device  attached  to 
its  furnace  by  Flint,  one  of  the  plaintiffs,  was  an  infringe- 
ment upon  the  Hutchinson  patents,  and  that  the  jewelry 
company  would  be  held  responsible  for  royalty,  costs,  and 
damages;  that  defendant  served  the  notice,  and  made  the 
statements  therein  set  forth,  knowing  that  they  were  false, 
with  the  malicious  intent  and  purpose  of  injuring  the  plain- 
tiffs in  their  business  of  manufacturing  and  selling  their  de- 
vice; that  the  jewelry  company,  fearing  suit  in  consequence 
of  the  notice,  refused  to  allow  plaintiffs  to  put  up  their  device 
antil  they  gave  the  jewelry  company  an  indemnifying  bond, 
which  they  were  obliged  to  do. 

It  is  then  averred  that  defendant  gave  other  like  notices  to 
plaintiffs'  customers,  and  to  other  persons  about  to  use  their 
device;  that  these  persons  fearing  lawsuits  have  refused  to 
deal  with  the  plaintiffs;  that  before  the  issuing  of  these  no- 
tices, the  plaintiffs  were  doing  a  large  and  lucrative  business 
In  smoke  consumers,  and  that  the  loss  in  their  trade  in  con- 
sequence of  the  notices  is  very  great,  but  diflScult  to  estimate. 

The  plaintiffs  allege  further  that  they  are  pecuniarily  re- 
sponsible; that  their  device  is  no  infringement  whatever  upon 
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the  Hutchinson  patents;  that  they  notified  the  defendant  that 
they  would  defend  any  suit  or  suits  bi'ought  by  defendant  for 
infringement;  that  they  believe  defendant  does  not  intend  to 
sue  them  or  their  customers,  but  intends  maliciously  to  oon- 
tinue  to  serve  such  false  notices,  thereby  intending  to  injure 
their  business.  They  pray  for  an  injunction  restraining  defend- 
ant from  making,  stating,  or  publishing,  by  notice,  circular, 
or  otherwise,  that  their  device  infringes  any  of  the  three 
Hutchinson  patents,  and  for  damages  in  the  sum  of  ten  thou- 
sand dollars. 

There  is  no  doubt  but  a  court  of  equity  has  inherent  power 
to  restrain  the  wrongful  use  of  a  trade-mark,  or  the  unauthor* 
ized  use  of  a  man's  name,  or  the  ase  of  his  letters  against  his 
will;  but  it  is  evident  that  this  case  does  not  fall  within  either 
of  these  classes.  Here  the  complaint  is  that  defendant  falsely 
and  maliciously  notified  persons  to  whom  the  plaintiffs  were 
about  to  sell  their  device  that  it  infringed  the  defendant's  pat» 
ents.  Though  these  notices  do  not  defame  the  reputation  of 
plaintiffs  as  individuals  or  men  of  business,  they  do  deny  the 
right  of  plaintiffs  to  make  and  sell  the  particular  smoke-pre- 
venting device.  ^  Where  the  plaintiff  possesses  an  estate,  or 
interest  in  any  real  or  personal  property,  an  action  lies  against 
anyone  who  maliciously  comes  forward  and  falsely  denies  or 
impugns  the  plaintiff's  title  thereto,  if  thereby  damage  follows 
to  the  plaintiff":  Odgers  on  Libel  and  Slander,  2d  ed.,  p.  139. 
To  the  same  effect  is  Townshend  on  Slander  and  Libel,  aeo. 
206.  Such  an  action  is  denominated  slander  of  title,  and 
this,  too,  whether  the  slander  is  published  through  the  me* 
dium  of  words  spoken,  written,  or  printed.  It  was  held  by 
the  court  of  appeals,  and  properly  held,  that  an  action  at  law 
would  lie  for  a  slander  of  title  of  letters  patent:  Meyroge  v. 
Adams^  12  Mo.  App.'  830.  There  is  no  doubt  bat  the  petition 
in  this  case  states  a  cause  of  action  at  law,  but  the  important 
question  is  whether  a  court  of  equity  has  power  to  enjoin  the 
Blander  before  a  trial  at  law.  The  circuit  court  held  that  it 
had  no  such  power,  and  hence  dismissed  the  bill,  and  it  is 
this  ruling  which  is  now  before  us  for  review. 

Mr.  Odgers,  in  the  first  edition  of  his  book,  laid  it  down  in 
clear  and  emphatic  terms  that  a  court  of  equity  possessed  no 
such  power.  He  said:  *'  No  injunction  can  be  obtained  to  pro- 
hi^>it  the  publication  or  republication  of  any  libel,  or  to  re- 
st nun  its  sale.  The  matter  must  go  before  a  jury,  who  are  to 
deciile  whether  the  words  complained  of  are  libelous  or  not 
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The  crown  has  no  authority  to  restrain  the  press,  and  the 
courts,  whether  of  law  or  equity,  cannot,  till  after  verdict,  is- 
sue any  injunction  in  respect  of  any  libel,  save  such  as  are 
(M>ntempts  of  court. 

Yic^Chancellor  Malins  asserted  m  contrary  doctrine  in 
Springhead  Spinning  Co.  y.  RiUyj  L.  B.  6  Eq.  651,  and 
in  Dixon  y.  Holden^  L.  B.  7  Eq.  488.  In  the  latter  case 
he  says:  "In  the  decision  I  arrive  at,  I  beg  to  be  understood 
as  laying  down  that  this  court  has  jurisdiction  to  prevent  the 
publication  of  any  letter,  advertisement,  or  other  document, 
which,  if  permitted  to  go  on,  would  have  the  effect  of  destroy- 
ing the  property  of  another  person,  whether  that  consists  of 
tangible  or  intangible  property,  whether  it  consists  of  money 
or  reputation." 

In  the  subsequent  case  of  Aifuranee  Co.  y.  Knotty  L.  R.  10 
Ch.  142,  the  plaintiff  was  a  life  assurance  company  hav- 
ing a  large  income.  The  defendant  published  a  pamphlet  in 
which  he  commented  on  the  business  of  several  companies. 
The  pamphlet  contained  statements  to  the  effect  that  the  af- 
fairs  of  the  plaintiff  were  managed  with  reckless  extravagance, 
and  that  it  was  insolvent.  The  bill  alleged  that  the  state- 
ments were  false,  that  they  would  be  injurious  to  the  plain- 
tiff, and  diminish  its  profits.  Vice-Chancellor  Hall  refused  an 
injunction,  and  the  plaintiff  appealed.  Lord  Cairns  consid* 
•red  the  bill  as  based  on  a  libel  only,  and  then  proceeded  to 
say  if  ^  these  comments  do  amount  to  a  libel,  then,  as  I  have 
always  understood,  it  is  clearly  settled  that  the  court  of  chan* 
oery  has  no  jurisdiction  to  restrain  the  publication  merely  be- 
cause it  is  a  libel."  He  refers  to  the  opinions  of  Vice-Chan* 
oellor  Malins  before  mentioned,  and  of  them  says:  ^*I  am 
unable  to  accede  to  these  general  propositions.  They  appear 
to  me  to  be  at  variance  with  the  settled  practice  and  princi- 
ples of  this  court,  and  I  cannot  accept  them  as  an  authority 
for  the  present  application." 

The  chancery  division,  in  subsequent  cases,  recognised  the 
binding  force  of  Asouranee  Co.  v.  Knotty  L.  B.  10  Ch.  142,  but 
that  division  seems  to  have  adhered  to  the  former  opinions  of 
Vice-Chancellor  Malins,  placing,  at  first,  stress  upon  certain 
provisions  of  the  judicature  act.  It  seems  to  be  now  conceded 
that  that  act  in  no  way  enlarged  the  principles  on  which  a 
eourt  of  equity  would  act  in  granting  injunctions.  Mr.  Od» 
gers  makes  a  full  review  of  the  many  English  cases,  and  saya 
it  must  be  taken  as  the  present  settled  practice  in  the  ohaik" 
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^wj  diviBion  to  restrain  libels  and  slanders  on  an  interloeiH 
iarj  application,  but  he  gives  it  as  his  opinion  that  the  practice 
is  an  inDovation,  and  violative  of  the  liberty  of  the  press  and 
free  speech,  and  that  the  rulings  will  not  stand  the  test  in  the 
House  of  Lords:  Odgers  on  Libel  and  Slander,  2d  ed^  861, 

It  must,  we  thiuk,  be  conceded  that  the  law  on  this  subject 
in  that  country  is,  at  this  time,  in  a  most  unsatisfactory  state; 
«nd  it  is  quite  clear  that  those  prior  decisions  there,  which  we 
are  in  the  habit  of  looking  to  as  the  foundation  of  our  law, 
•deny  the  right  of  a  court  of  equity  to  enjoin  a  libel  or  slander. 
There  are  exceptions  in  star  chamber  times,  but  such  excep- 
tions serve  to  make  firm  the  general  rule  that  a  court  of  equity 
possessed  no  such  power.  The  great  weight  of  American  au- 
thority is  to  the  same  effect. 

The  plaintiff,  in  Brandreth  r.  Lance^  8  Paige,  24,  84  Am. 
Dec.  868,  sought  to  restrain  the  publication  of  a  pamphlet 
which  purported  to  be  a  literary  work,  but  was  an  intended 
libel  on  the  plaintiff.  As  the  publication  could  not  be  re-' 
garded  an  invasion  of  the  literary  or  medical  property  rights 
of  the  plaintiff,  an  injunction  was  denied,  though  the  publica- 
tion was  a  gross  libel  upon  the  plaintiff  personally.  A  court 
of  equity,  it  was  held,  had  no  jurisdiction  to  restrain  a  libeL 
The  remedy  was  an  action  at  law. 

In  Boston  Diatite  Co.  v.  Florence  Mfg.  Co.^  114  Mass.  69,  19 
Am.  Rep.  310,  Gray,  G.  J.,  speaking  for  the  court,  said:  "The 
jurisdiction  of  a  court  of  chancery  does  not  extend  to  cases  of 
libel  or  slander,  or  of  false  representations  as  to  the  character 
or  quality  of  the  plaintiff's  property,  or  as  to  his  title  thereto, 
which  involve  no  breach  of  trust  or  of  contract.**  The  court, 
in  that  case,  regarded  the  opinions  of  Vice-Ghancellor  Malins, 
before  noted,  as  inconsistent  with  well-settled  principles  of 
law.  Whiiehead  v.  JKtson,  119  Mass.  484,  was  quite  like  the 
present  case.  There  plaintiffs  and  defendants  held  letters 
patent  for  inventions.  After  the  plaintiffs  had  introduced 
their  invention  and  spent  much  time  and  money  in  doing  so, 
the  defendant  falsely  represented  to  persons  likely  to  deal 
with  the  plaintiffs,  that  their  patent  interfered  with  his  patent, 
and  that  persons  using  the  patent  of  plaintiffs  would  be  in* 
fringers,  and  become  liable  as  such.  Tlie  court  held  that  the 
case  made  by  the  bill  was  not  within  the  jurisdiction  of  a 
eourt  of  equity:  Clarh  v.  Dean^  148  Mass.  292,  asserts  the  same 
principle.    These  Massachusetts  cases  were  cited  with  ap» 
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proral  in  Ctmsumet^s  Oa$  eU.  Co.  r.  Kansas  City  etc.  Co^  100 
Mo.  601;  18  Am.  St  Rep.  563.  To  the  same  effect  are  the  fol« 
lowing  cases:  Singer  Mfg.  Co.  v.  Domestic  Mfg.  Co.^  49  Ga.  70; 
15  Am.  Rep.  674;  Kidd  v.  Horry,  28  Fed.  Rep.  773;  Balti^nore 
Cartwheel  Co.  t.  Bemis,  29  Fed.  Rep.  95;  Life  Attfn  of  Ammca 
▼•  Boogher,  8  Mo.  App.  178. 

We  live  under  a  written  constitution  which  declares  that  the 
right  of  trial  by  jury  shall  remain  inviolate;  and  the  question 
of  libel  or  no  libel,  slander  or  no  slander,  is  one  for  a  jury  to 
determine.  Such  was  certainly  the  settled  law  when  the  va- 
rious constitutions  of  this  state  were  adopted,  and  it  is  all- 
important  that  the  right  thus  guarded  should  not  be  dis- 
tarbed.  It  goes  hand  in  hand  with  the  liberty  of  the  press 
and  free  speech.  For  unbridled  use  of  the  tongue  or  pen,  the 
law  furnishes  a  remedy.  In  view  of  these  considerations,  a 
eoort  of  equity  has  no  power  to  restrain  a  slander  or  libel;  and 
it  can  make  no  difference  whether  the  words  are  spoken  of  a 
person,  or  his  title  to  property. 

In  either  case  it  is  for  a  jury  to  first  determine  the  ques* 
tioQ  of  slander  or  libel  in  an  action  at  law.  This,  we  con- 
elude,  is  the  result  of  the  better  cases  in  this  country  and  in 
JiSn  gland. 

But  it  is  argued  in  behalf  of  the  appellant  that  this  is  a 
case  of  libel,  plus  something  else.  If  that  something  else  is 
sufficient  to  give  a  court  of  equity  jurisdiction,  then  the  juris- 
diction is  not  defeated  because  there  is  libel  or  slander  added. 
But  what  is  that  something  else  in  this  case  ?  It  is  said  to 
be  that  unfair  competition  in  business,  which  the  courts  are 
prompt  to  prevent  in  trade-mark  cases  —  that  unfair  compe- 
tition which  results  in  loss  of  business,  owing  to  the  dread 
men  have  of  lawsuits.  The  answer  to  all  this  is  that  slander 
of  a  person  in  his  business  or  profession,  or  of  title  to  his 
property  is  often,  if  not  most  generally,  accompanied  with  loss 
of  business.  Indeed,'  it  is  generally  laid  down  that  to  sustain 
an  action  for  slander  of  title,  special  damage  must  be  shown 
to  have  arisen  from  the  defendant's  words;  but  such  incidents 
arising  from  the  wrong  do  not  give  a  court  of  equity  the  right 
to  interfere  by  injunction.  All  this  is  clearly  stated  in  Asvar^ 
rniuis  Ass'n  v.  Knott,  L.  R.  10  Ch.  142. 

We  see  nothing  in  this  case  save  slander  of  title,  and  the 
remedy  is  at  law.  After  verdict  in  favor  of  the  plaintiffs, 
they  can  have  an  injunction  to  restrain  any  further  publica- 
tion of  that  which  the  jury  has  found  to  be  an  actionable 
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libel  or  slander:  Odgers  on  Libel  and  Slander,  2d  ed.,  p.  840. 
As  slander  of  title  is  all  we  can  see  in  this  case,  the  jadgment 
will  be  and  it  is  affirmed.    All  concur. 


BLAHDn  AND  LiBSL  —  iNJUNonoM  TO  Rbstradt.  —  An  injnnelicn  wiQ 
Boi  ime  to  rwtnda  the  defendant  from  libeling  the  eompUinant,  when  the 
libels  eomplained  of  are  nothing  more  than  false  representations  as  to  ths 
sbaraoter  and  quality  of  his  property  and  as  to  his  title  thereto:  OmmU  ▼• 
Chadtmek,  153  Mass.  263;  26  Am.  St.  Rep.  626,  and  note. 

Slander  of  Titli.  —  Lettbbs  Patent:  See  Hoveg  t.  Bubber  Tip  PtnA 
Ob.,  67  N.  T.  119;  15  Am.  Rep.  470.  See  also  Paull  t.  Halfertif,  63  Fs. 
St.  46,  8  Am.  Rep.  618,  whiob  was  an  action  for  damages  for.  defamation  ol 
title.  Plaintiff  was  prevented  from  making  a  sale  of  an  iron  mine  by  do- 
fendant's  misrepresentations  to  the  proposed  buyer,  to  the  effiact  that  an 
•Xpert  was  of  the  opinion  that  the  mine  was  bat  a  **  pocket  *  and  woold 
soon  ran  oot.    Damages  were  allowed. 
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[110  MXSBOUBI,  eOK.] 

Mfr  Cause  of  Aonoir  nr  Tort  Arises  vrom  the  Bbiaoh  txw  a  Dm 
Created  bt  Gontraot,  anless  there  is  some  pririty  d  contract  be- 
tween the  defendant  and  the  person  injured. 

SaOUOENOE  —  LlABILITT  OF  THE  MANUFAOnTRER  OF  A  DEFlCfnYE  ArTIOLB 

lO  Third  Persons.  —  One  who  makes  and  sells  a  piece  of  maohtnery 
is  not  liable  to  persons  other  than  the  Tendee  for  injuries  caused  by  its 
breakage,  unless  such  machinery  is  of  an  inherently  dangerous  char- 
acter, and  he  has  failed  to  make  known  its  trne  nature,  or  unless  he 
sold  it  knowing  it  to  be  defectiYe  without  informing  the  Tendee  of  the 
defed  The  fact  that  the  defendant  must  be  charged  with  tha  knowl* 
•dge  that  the  machinery  would  be  operated  by  such  other  persons  b 
not  a  sufficient  reason  for  holding  the  vendor  liable  to  them  for  the  con- 
sequences of  mere  negligence  on  his  part  In  nsing  poor  materials  et 
patting  them  together  anskillfally. 

Hitchcock^  MadUl^  and  Finhelnhurgf  for  the  sppellant, 
E.  8.  Priest  and  Oearge  Robertson^  for  the  respondent. 

Black,  J.  The  plaintiff  brought  this  suit  against  the  de- 
fendant, a  corporation  engaged  in  manufacturing  and  selling 
steam  threshing  machines,  to  recover  damages  for  the  death 
of  her  husband,  who  receiyed  injuries  from  which  he  died 
while  assisting  Ira  Bllis  in  operating  a  machine  sold  bj  de- 
fendant to  Bllis. 

Mr.  Ellis  applied  to  a  Mr.  McSwain,  who  was  an  agent  for 
the  Birdsell  thresher,  for  a  machine  of  that  pattern.    They 
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went  to  St.  Louis,  bat  being  unable  to  get  a  macbine  of  that 
make,  they  called  at  the  defendant's  shops.  Ellis  then  gave 
the  defendant  a  written  order  for  a  machine,  hy  the  terms  of 
which  defendant  warranted  it  to  be  of  good  material  and 
workmanship,  and  agreed  to  supply  any  parts  which  might 
fail  daring  a  specified  time  free  of  charge.  Though  McSwain 
WEB  not  an  agent  for  the  defendant,  still  defendant  agreed  to 
pay  him  twenty-five  dollars  for  furnishing  a  purchaser,  and 
he  agreed  with  Ellis  to  start  the  machine.  It  was  shipped  to 
Bllis  in  due  time,  and  he  and  his  men  used  it  for  threshing 
oats  GO  Saturday  and  Monday,  McSwain  assisting  them  on 
Saturday.  On  Tuesday  morning  the  cylinder  flew  into 
pieces,  one  of  which  struck  Heizer  above  the  eye,  inflicting 
the  injuries  from  which  he  died.  Heizer  was  assisting  Ellis 
in  operating  the  machine.  So  far  there  is  no  dispute  as  to  the 
facte. 

The  petition  states,  among  other  things,  that  defendant 
knew,  when  it  constructed  the  machine,  it  would  be  used  and 
operated  by  a  number  of  persons  in  the  employ  of  the  persons 
to  whom  it  should  be  sold;  that  defendant,  in  selling  the  ma* 
ehine  to  Ellis,  warranted  the  same  to  be  free  from  defects 
and  of  first-class  material;  that  the  cylinder  was  made  of 
poor  material,  was  defective  in  construction,  and  was  too 
weak  to  stand  the  ordinary  strain;  all  of  which  defects  were 
known  to  the  defendant's  agents  at  the  time  of  the  sale,  and 
that  the  machine  gave  way  and  flew  into  pieces  by  reason  of 
such  defects,  eta 

The  evidence  on  the  issue  as  to  whether  defendant  made 
or  should  be  deemed  the  maker  of  the  machine  is  in  sub* 
stanoe  this:  The  .Kingsland  and  Ferguson  Manufacturing 
Company,  a  corporation,  made  this  machine  in  1886,  and 
went  into  liquidation  in  1887,  at  which  time  the  defendant 
was  organized.  The  defendant  then  purchased  this  machine 
and  the  material  of  the  old  company  then  on  hand,  and  con- 
tinued to  manufacture  the  same  machines,  and  in  August, 
1888,  sold  this  one  to  Ellis.  Though  this  machine  was  made 
by  the  old  company,  still  the  contract  of  sale  does  not  state 
by  which  company  it  was  made,  and  there  is  evidence  that 
the  following  words  were  printed  on  it:  ''Kingsland  and 
Ferguson  Thresher,  made  by  Kingsland  and  Douglass  Manu* 
dACturing  Company." 

From  the  further  evidence  it  appears  that  the  cylinder,  lo- 
eated  in  the  front  part  of  the  thresher,  was  composed  of  a  shaft 
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which  passed  through  "  two  ontside  and  two  inside  heads.' 
The  outside  heads  were  of  solid  cast  iron.  There  were  eight 
wrought  iron  crossbars  extending  from  one  to  the  other  out- 
side head,  with  four  wrought  iron  bands  around  the  bars.  The 
teeth  were  set  in  the  cylinder  so  as  to  pass  between  rows  of 
teeth  set  in  a  concave  which  rested  in  grooves  and  could  bo 
removed  when  desired.  The  concave  had  been  removed  just 
before  the  accident,  and  after  it  had  been  replaced  and  soma 
grain  threshed,  Heiser  took  his  place  at  the  footboard,  and  had 
commenced  or  was  about  to  commence  feeding,  when  the  cylin- 
der gave  way  while  revolving  at  full  speed. 

The  evidence  of  several  witnesses  who  were  working  at  the 
machine  is  to  the  effect  that  nothing  but  grain  and  straw  got 
into  it,  while  one  witness  for  the  defendant  gives  it  as  his 
opinion  that  some  foreign  substance  must  have  passed  into 
the  cylinder.  Other  evidence  is  to  the  effect  that  wrencheSi 
bolts,  and  the  like,  sometimes  get  into  the  straw,  and  thence 
into  the  machine;  but  that  the  ordinary  effect  is  inmply  to 
tear  out  some  of  the  teeth.  These  witnesses  say  the  bands 
and  heads  of  the  cylinder  were  broken  into  many  pieces,  and 
that  the  broken  pieces  of  the  heads  indicated  old  cracks. 

The  plaintiff  produced  two  expert  witnesses  whose  evidence 
is  to  the  following  effect:  That  the  bands  were  irregular  in 
thickness,  varying  from  three-eighths  to  three-sixteenths  of 
an  inch;  that  they  had  been  cut  too  short  and  had  to  be  drawn 
out;  that  the  iron  in  them  was  of  a  poor  quality  for  such  use; 
that  in  one  instance,  at  least,  the  weld  united  on  one  side  only. 
These  witnesses  say  the  cast  iron  in  the  heads  was  of  a  low 
grade  and  contained  earthy  matter;  that  the  broken  pieces 
disclosed  old  cracks  or  places  where  the  iron  did  not  unite 
when  molded;  that  the  heads  were  thus  weakened  from  forty 
to  sixty  per  cent;  that  an  inspection  of  the  heads  before  they 
broke  would  have  disclosed  the  poor  quality  of  the  iron,  but 
not  the  cracks  or  places  where  the  iron  did  not  unite;  and 
that,  in  their  opinion,  the  heads  first  gave  way  and  the  other 
breakage  followed  as  a  consequence. 

The  evidence  for  the  defendant  shows  that  this  was  one  ot 
one  hundred  or  one  hundred  and  twenty-five  machines  made 
in  1886;  that  they  were  all  made  out  of  like  material;  that 
with  this  exception  they  had  all  stood  the  test  of  practieal 
use;  that  this  machine  was  used  daily  during  fair  week  at  St 
Louis  in  1886,  and  again  in  1887;  that  it  had  been  twice  tested, 
onoe  when  made,  and  again  just  before  it  was  shipped  to  Bllis; 
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that  the  tests  consisted  in  putting  all  the  parts  of  the  thresher 
In  motion  for  three  quarters  of  an  hour,  with  the  cylinder  re- 
Tolying  at  the  rate  of  twelve  hundred  and  forty  revolutions 
per  minute.  Mechanics,  who  made  the  cylinder,  testified  that 
the  bands  were  purchased  in  large  quantities,  rolled  and  ready 
fer  use;  that  they  were  of  a  good  quality  of  iron,  and  that 
none  of  them  broke  at  the  welds.  Their  evidence  is  to  the 
farther  effect  that  cylinder  heads  for  a  number  of  machines 
were  made  at  the  same  time;  that  they  were  cleaned  when 
molded,  and  those  that  showed  any  defects  were  cast  aside; 
iliat  they  were  again  examined  when  bored.  These  and  other 
witnesses  say  the  iron  in  the  cylinder  heads  io  question  was 
of  a  good  quality. 

On  this  state  of  the  case  the  trial  court  refused  to  nonsuit 
Ibe  plaintiff,  and  of  this  ruling  error  is  assigned.  In  con* 
ridering  this  question  we  must  treat  the  defendant  as  both 
manufacturer  and  vendor  of  the  machine,  since  there  is  evi- 
dence tending  to  show  that  it  sold  the  same  as  one  of  its  own 
manufacture.  The  first  question  is,  whether  the  defendant 
ie  liable  to  the  plaintiff  for  simple  negligence.  If  there  is  any 
such  liability  it  is  because  of  a  breach  of  duty  owing  by  the 
defendant  to  the  plaintiff's  husband.  If  the  defendant  owed 
the  deceased  any  duty  whatever,  that  duty  was  created  either: 
1.  By  the  contract  by  which  defendant  sold  the  machine  to 
Ellis;  or  2.  Was  a  duty  imposed  by  law  upon  defendant  in 
addition  to  or  independent  of  any  mere  contract  duty. 

There  is  no  doubt  but  a  cause  of  action  in  tort  often  arises 
from  the  breach  of  a  duty  created  by  contract,  but  in  such 
cases  there  must  be  some  privity  of  contract  between  the  de* 
fendant  and  the  person  injured.  There  being  no  privity  of 
eontraot  the  suit  cannot  be  maintained:  Roddy  v.  Missouri 
Pae.  Ry  Co.,  104  Mo.  234;  24  Am.  St  Rep.  333;  WinUrbottom 
T.  WHght,  10  Mees.  A  W.  109;  Loop  v.  Litchfield,  42  N.  Y. 
851;  1  Am.  Rep.  648;  Loses  t.  CluU,  51  N.  Y.  494;  10  Am. 
Sep.  638;  Necker  v.  Harvey,  49  Mich.  517;  Savings  Bank  y. 
Ward,  100  U.  8.  195;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L. 
19;  Curtain  t.  Somerset,  140  Pa.  St.  70;  23  Am.  St  Rep.  220; 
Gordon  v.  Livingston,  12  Ma  App.  267;  Kahl  v.  Love,  87  N. 
J.  L.  8;  Wharton  on  Negligence,  2d  ed.,  sec.  488.  If  this  rule 
of  law  applies  to  the  case  in  hand,  then  it  is  clear  the  plain- 
tiff  cannot  recover  for  negligence  in  making  and  selling  the 
machine;  for  Heiser  was  in  no  way  a  party  to  the  contract  by 
which  defendant  sold  the  machine  to  Bllis.    There  is  no 
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privity  of  cootraot  between  the  defendant  and  the  deceased. 

But  in  many  cases  the  law  imposes  duties  additional  to 
those  specified  in  the  contracti  and  sometimes  independent  of 
it  Thus  the  relation  of  common  carrier  and  passenger  being 
created,  the  law  casts  upon  the  carrier  the  duty  of  using  care, 
and  in  some  instances  the  highest  care  known  to  the  law,  and 
still  more  to  the  point  are  those  cases  where  the  law  casts  a 
duty  to  use  due  care  to  third  persons  upon  the  manufacturer 
or  Tender  of  dangerous  goods,  as  in  the  case  of  poisonous 
drugs  or  explosive  oils:  Thomas  y.  WincheaUr^  6  N.  Y.  397;  57 
Am.  Dec.  455;  Norton  y.  SewaU^  106  Mass.  143;  8  Am.  Rep. 
298;  Wellington  v.  Downer  etc.  OU  Co.^  104  Mass.  64;  HouriyaP 
y.  NoweU,  110  Mass.  470;  CaUahan  y.  IFams,  40  Mo.  181. 
Smith  says:  **  The  true  question  always  is,  has  the  defendant 
committed  a  breach  of  duty,  apart  from  the  contract  7  If 
he  has  only  committed  a  breach  of  contract,  he  is  liable  to 
those  only  with  whom  he  has  contracted;  but  if  he  has  com* 
mitted  a  breach  of  duty  he  is  not  protected  by  setting  up  a 
contract  in  respect  of  the  same  matter  with  another  person": 
Whitaker's  Smith  on  Negligence,  10. 

The  difficulty  in  the  practical  administration  of  the  law  is 
to  fix  upon  the  dividing  line  between  those  .cases  where  the 
duty  begins  and  ends  with  the  contract,  and  where  the  law 
imposes  a  duty  to  third  persons  notwithstanding  the  contract. 
A  recital  of  the  salient  facts  in  some  of  the  cases  before  noted 
will  the  better  enable  us  to  say  to  which  class  this  case  bo- 
longs. 

In  the  leading  case  of  Winterbottom  y.  Wright^  10  Mees.  & 
W.  109,  the  defendant  had  contracted  with  the  postmaster- 
general  to  provide  a  mail  coach  for  carrying  the  mail  bags, 
and  to  keep  the  coach  in  repair  and  fit  for  use.  Other  per- 
sons had  a  contract  with  the  postmaster-general  to  supply 
horses  and  coachmen  for  conveying  the  coach.  The  coach 
broke  down  and  injured  the  driver  by  reason  of  the  negligence 
of  defendant  in  failing  to  keep  it  in  proper  repair  and  fit  for 
use.  It  was  held  the  plaintiff  could  not  recover.  Says  Lord 
Abinger:  ^^  There  is  no  privity  of  contract  between  these 
parties;  and,  if  the  plaintiff  can  sue,  every  passenger,  or  even 
any  person  passing  along  the  road,  who  was  injured  by  the 
upsetting  of  the  coach,  might  bring  a  similar  action.  Unless 
we  confine  the  operation  of  such  contracts  as  this  to  the  par- 
ties who  entered  into  them,  the  nio.t  abiard  and  oufrageous 
oonsequences,  to  which  I  can  see  no  limit,  would  ensue.** 
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Speaking  of  cases  not  within  the  rule  he  says:  ^  Those,  how- 
ever, are  cases  where  the  real  ground  of  the  liability  is  the 
public  duty,  or  the  commission  of  the  public  nuisance.''  For 
like  reasons  a  declaration  was  held  bad  which  alleged  that 
defendant  negligently  hung  a  chandelier  in  a  public  housOi 
knowing  it  would  be  likely  to  fall  upon  plaintiff  and  others 
unless  properly  hung,  and  that  it  fell  upon  and  injured  the 
plaintiff:  Collis  y.  Selden^  L.  R.  3  Com.  P.  495.  The  principle 
is  reasserted  in  Heaven  v.  Pender^  L.  R.  11  Q.  B.  D.  603. 

In  Necier  v.  Harvey^  49  Mich.  517,  the  defendant  manufao« 
tured  and  put  up  in  the  factory  of  a  soap  company  an  eleva- 
tor, under  a  contract  with  the  soap  company  that  it  would 
lift  at  least  two  thousand  pounds.  The  elevator  fell  by  rea- 
son of  defective  shaft  in  three  days  after  it  had  been  put  in 
place,  and  injured  a  workman  in  the  employ  of  the  soap  com- 
pany. Judge  Cooley,  speaking  for  the  court,  said:  **The 
statement  of  facts  so  far  makes  out  no  cause  of  action  in  favor 
of  this  plaintiff.  It  discloses  a  duty  on  the  part  of  the  de- 
fendant to  construct  an  elevator  which  should  lift  two  thous* 
and  pounds;  but  the  duty  was  to  the  soap  company,  and  not 
to  anybody  else.  Nothing  is  better  settled  than  that  an  ac- 
tion will  not  lie  in  favor  of  any  third  party  upon  a  breach  of 
this  duty." 

In  Tjosee  v.  CluU^  51  N.  Y.  494, 10  Am.  Rep.  638,  it  was  held 
that  the  manufacturer  and  vendor  of  a  steam  boiler  was  lia- 
ble only  to  the  vendee  for  defective  materials  and  want  of 
care  in  its  construction;  and  that  the  vendor  was  not  liable  to 
a  third  person  for  damages  caused  by  an  explosion  on  ac- 
count of  defective  materials  and  construction. 

The  facts  in  Curtain  v.  Somerset,  140  Pa.  St  70,  23  Am.  St 
Rep.  220,  were  these:  A  contractor  erected  a  hotel  building, 
and  turned  the  same  over  to  the  hotel  company.  Thereafter 
an  entertainment  was  given  at  the  hotel  by  the  proprietor.  A 
crowd  of  persons  collected  on  a  porch,  when  a  girder  gave 
way,  and  one  of  the  persons  attending  the  entertainment  was 
injured,  and  he  brought  suit  against  the  contractor.  The 
contractor,  it  was  held,  was  not  liable  to  the  plaintiff,  because 
he  owed  the  plaintiff  no  duty  whatever.  Says  the  court:  ^'The 
consequence  of  holding  the  opposite  doctrine  would  be  far 
reaching.  If  a  contractor  who  erects  a  house,  who  builds  a 
bridgOi  or  performs  any  other  work,  the  manufacturer  who 
constructs  a  boiler,  piece  of  machinery,  or  a  steamship,  owes  a 
duty  to  the  whole  world,  that  his  work  or  his  machine  or  his 
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steamship  shall  contain  no  hidden  defect,  it  is  difficult  to 
measure  the  extent  of  his  responsibility^  and  no  prudent  man 
would  engage  in  such  occupations  upon  such  conditions.  It 
is  safer  and  wiser  to  confine  such  liabilities  to  the  parties  im* 
mediately  concerned." 

Wharton  thinks  the  better  reason  for  the  rule  is,  that  there 
is  no  causal  connection  between  the  negligence  and  the  hurt; 
but  be  this  as  it  may,  the  rule  itself  is  well  established  in 
England  and  in  the  United  States,  and  we  think  the  case  io 
hand  comes  within  it.  It  is  true  the  defendant  must  haye 
known  when  it  made  and  sold  the  machine  to  Ellis,  that 
other  persons  would  be  engaged  in  operating  it;  but  this  is  no 
reason  why  defendant  should  be  held  liable  to  such  other 
persons  for  injuries  arising  from  the  negligent  use  of  poor 
material  or  for  defective  workmanship.  Such  knowledge  must 
have  existed  in  the  cases  which  have  been  cited  as  asserting 
the  rule,  and  would  have  been  as  good  an  argument  against 
the  rule  in  those  cases  as  in  the  case  in  hand. 

We  now  turn  to  those  cases  where  it  is  held  that  the  Ten* 
dor  is  liable  for  negligence  to  third  persons,  and  Thoma$  t. 
WincJiest^j  6  N.  Y.  397,  67  Am.  Dec.  455,  is  the  leading  one 
in  the  United  States.  There  the  defendant,  by  his  agent,  put 
up  a  jar  of  belladonna,  a  deadly  poison,  and  negligently 
labeled  it  dandelion,  a  harmless  medicine.  He  sold  the  jar 
thus  labeled  to  one  druggist  who  sold  it  to  another.  The 
plaintiff's  wife  being  ill,  her  physician  prescribed  dandelion, 
and  the  prescription  was  filled  by  the  last-named  druggist 
from  the  jar,  and  administered  to  her,  by  which  she  was  in- 
jured. The  defendant  was  held  liable  for  damages.  The  case 
is  made  to  stand  chiefly  on  the  ground  that  sending  into  the 
market  the  poison  mislabeled  put  -human  life  in  imminent 
danger. 

And  in  Notion  y.  SewaU^  106  Mass.  143,  8  Am.  Rep.  298, 
an  apothecary,  by  his  agent,  sold  a  deadly  poison  as  and  for 
a  harmless  medicine  to  one  person  who  purchased  it  for  and 
administered  it  to  a  third  person.  **This  finding,''  says  the 
court,  *' includes  a  violation  of  duty  on  the  part  of  the  defend- 
ant, and  an  injury  resulting  therefrom  to  the  intestate  for  which 
the  defendant  was  responsible,  without  regard  to  the  question 
of  privity  of  contract  between  them.''  In  these  oases  the 
articles  sold  were  necessarily  and  inherently  dangerous  to 
human  life,  and  they  did  not  by  their  color  or  otherwise  dis- 
elose  their  dangerous  character,  and,  hence,  the  duty  on  the 
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pari  of  the  yendor  to  make  known  to  the  vendee  their  true 
nature.  A  threshing  machine  is  not  in  and  of  itself  dangerous^ 
and  there  ie  no  necessity  of  placing  a  label  upon  it.  It  speaks 
for  itself,  and  discloses  its  uses  and  purposes  as  plainly  as 
doee  a  handsaw  or  the  many  other  implements  and  machines 
in  daily  use.  We  think  the  case  in  hand  is  entirely  different 
from  those  just  mentioned. 

The  case  of  Heaven  y.  Pender,  L.  R.  11 Q.  B.  D.  603,  before 
noted,  and  to  which  we  are  cited,  was,  by  a  majority  of  the 
judges,  made  to  stand  on  the  ground  that  the  defendant,  the 
owner  of  the  dry  dock,  invited  the  plaintiff  upon  his  premises. 
Brett,  M.  R.,  formulated  a  general  rule  to  which  the  other 
judges  did  not  agree,  which  he  says  includes  the  case  of  goods 
and  machinery  ^^  supplied  to  be  used  immediately  by  a 
particular  person  or  persons  or  one  of  a  class  of  persons ''; 
but  he  says,  '4t  would  exclude  a  case  in  which  the  goods 
are  supplied  under  circumstances  in  which  it  would  be  a 
ehance  by  whom  they  would  be  used.''  He  approves  the  case 
of  CoUi$  y.  Selden^  L.  R.  3  Com.  P.  495,  because  there  waa 
nothing  in  the  declaration  to  show  that  the  plaintiff  was  more 
likely  to  be  in  the  public  house  than  any  other  member  of  the 
public;  and  he  doubts  the  case  of  Thoma$  y.  Winchesters  6 
N.  Y.  897«  67  Am.  Dec.  455,  a  case  which  has  never  been 
questioned  in  this  country  to  the  knowledge  of  the  writer.  On 
the  whole  it  seems  to  us  Heaven  v.  Pender^  L.  R.  11  Q.  B.  D. 
603,  is  not  an  authority  in  favor  of  the  plaintiff  in  the  present 
action* 

The  case  of  Devlin  y.  SmUh^  89  N.  Y.  470,  42  Am.  Rep.  811, 
to  more  in  point.  There  a  carpenter  negligently  constructed 
Si  scaffold  for  the  use  of  a  painter  who  had  a  contract  to  paint 
the  dome  of  a  courthouse,  and  a  workman  employed  by  the 
jainter  was  killed  by  reason  of  the  negligence  of  the  carpen* 
tar  in  constructing  the  scaffold,  and  the  carpenter  was  held 
liable  by  a  divided  court.  The  scaffold  was  ninety  feet  in 
height^  and  was  built  for  the  specific  purpose  and  for  imme- 
4iiate  use,  and  the  carpenter  must  have  known  that  any  want 
uf  ordinary  care  would  result  in  the  loss  of  life. 

Thus  far  we  have  treated  this  action  as  founded  on  negli- 
^nce.  In  such  actions  fraud  or  an  intentional  wrong  is  not 
an  element.  The  distinction  between  negligence  and  inten* 
tional  wrong  is  important  in  tracing  down  liability  tat  the 
aonsequences  arising  therefrom.  This  distinction  \m  pointed 
Mt  with  clearness  in  an  article  in  the  16  Am.  &  Eng.  Ency. 
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of  Law,  892,  434.  Had  the  defendant  sold  this  machine  to 
Ellis,  knowing  that  the  cylinder  was  defective  and  for  that 
reason  dangerous,  without  informing  him  of  the  defect,  then 
the  defendant  would  be  liable  even  to  third  persons  not  them- 
eelves  in  fault:  Shearman  and  Redfield  on  Negligence,  4th 
ed.,  sec.  117.  As  said  in  Wellington  y«  Downer  etc.  OH  Co.,  104 
Mass.  64:  *'  It  is  well  settled  that  a  man  who  delivers  an  arti* 
cle  which  he  knows  to  be  dangerous  or  noxious  to  another 
person  without  notice  of  its  nature  and  qualities  is  liable  for 
any  injury  which  may  reasonably  be  contemplated  as  likely 
to  result,  and  which  does  in  fact  result,  therefrom  to  that  per* 
eon  or  any  other  who  is  not  himself  in  fault." 

But  it  seems  out  of  place  to  pursue  this  inquiry  further  on 
this  occasion;  for  there  is  no  evidence  showing  or  from  which 
it  can  be  fairly  inferred  that  defendant  knew  the  cylinder 
was  in  a  dangerous  condition.  The  plaintiff's  evidence  tends 
to  show  that  the  iron  in  the  heads  and  bands  of  the  cylinder 
was  of  a  poor  quality;  that  there  was  want  of  care  in  testing 
the  pieces  of  iron  before  joined  into  the  cylinder,  and  perhaps 
want  of  care  in  testing  the  machine  when  completed;  but  all 
this  does  not  show  that  defendant  knew  this  cylinder  was  de- 
fective or  unfit  for  use.  The  case  discloses  no  motive  what- 
ever on  the  part  of  defendant  for  sending  out  a  defective 
machine.  The  plaintiff's  case  tends  to  show  no  more  than 
negligence,  and  an  action  based  on  that  ground  must  be  con* 
fined  to  the  immediate  parties  to  the  contract  by  which  the 
machine  was  sold.  To  hold  otherwise  is  to  throw  upon  the 
manufacturers  of  machinery,  not  necessarily  dangerous,  a 
liability  which,  in  our  opinion,  the  law  will  not  justify. 

The  judgment  in  this  case  is  therefore  simply  reversed.  All 

concur.  

CoNTRAors  —  AorioHS  BT  Third  Pkbsors  lom  Brvaor  or — PRnmnr.  — 
There  ia  no  privity  of  contract  between  a  water  companj  and  the  rendenti 
«f  a  city  under  a  contract  by  which  the  company  is  to  f nrniah  water  to  ez« 
iinguish  firei;  therefore  they  cannot  recoTcr  of  the  company  for  damages 
resulting  from  a  breach  of  the  contract  by  the  company:  MoU  r,  Chtrryvak^ 
Water  etc  Co.,  48  Kan.  12;  80  Aol  8t  Rep.  2S7.  A  third  pcrsoo  cannot 
maintain  an  action  for  injnriea  reenlting  from  a  breach  of  contract  between 
two  other  contracting  partiee:  Boddp  t.  liiitomi  Pae,  Rjf  Cfo,,  IM  Mo.  234| 
S4  Am.  St.  Rep.  333^  and  note;  note  to  Bidford  t.  Rkharth,  26  Am.  St  Repb 
^25;  note  to  Sekuberi  t.  /•  R,  Clark  Co.,  82  Am.  St  Rep.  565,  ditcnssing  tho 
privity  of  contract  required  to  authorize  a  recovery  for  negligence.  A  par^ 
for  whose  benefit,  however,  a  contract  is  evidently  made  may  raa  thereoa 
tn  his  own  name,  though  the  engagement  it  not  directly  to  or  with  hims 
Pdducah  Lumber  Co.  v.  Fadueah  Water  etc  Co..  89  Ky.  340;  25  Am.  St  Rap^ 
536. 
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IfAiruvAonjBBft  ov  DmcrxvB  Abtiolb— Lxabilxtt  to  Tbxrd  Pxbsoits. 
Om  who  manofaotaref  and  pote  a  faulty  article  in  hii  ttook  for  sale^  is 
doomed  to  havo  antioipatod  that  in  tho  ordinary  eonrso  of  orents  it  would 
#0010  into  tho  hands  of  a  purchaser  for  use  either  directly  or  through  an 
Intermediate  dealer  and  ia  therefore  liable  for  such  damages  as  result  from 
Ms  fiinlty  construction:  Sehttbeit  t.  /.  J2..  Clarb  Co.,  49  Minn.  S81;  82  Am. 
8t  Bep.  589,  and  note}  BUtod  Bcttm  Oow  ▼.  Co^per»  83  Oa.  457)  90  Am.  St 
Bsfw  321^  and  notOi 
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■uonoin— Statutb  Adoptsd  Fbok  AROTHn  firATi— Ooirantuonnv 
MP.  —When  an  eleotion  statute  is  adopted  from  another  state  tho  deoi* 
aions  in  that  stale  oonstmiog  it  ars  not  also  adopted,  if  inconsistent 
with  the  fundamental  law  of  the  state  adopting  it. 

BLionoHs — AuraHALiAV  Ballot  Law  — Adddio  Kami  to  Tiokst. — 
Under  the  Australian  hallot  system  as  adopted  in  Missouri,  electors 
■wy  Tote  for  oandidates  whose  names  do  not  appear  on  the  official  bal* 
lots  by  adding  snoh  names  in  writing  on  the  blanks  proTided  on  tho 
ballot  for  that  purpose. 

Clbotioiri— Ballotb- EffBCT  OF  Ibrtoularttt.— Ballots  printed  by 
county  clerks  as  directed  by  law  and  cast  by  voters  in  conformity  there- 
with, but  incorrectly  prepared  by  the  secretary  of  state  or  county 
olerk  by  erroneously  admitting  a  candidate's  name  to  a  place  on  the  ballot, 
aro  not  Toid  but  should  bo  counted. 

BuKJnoir  Law  —  CoysTRuonoR  —  Ebroe  of  OFnoiAL.  —  Such  a  oonstrno- 
ticn  of  an  election  law  as  will  permit  the  disfranchisement  of  large 
bodies  of  voters,  because  of  an  error  of  a  single  official,  should  never  be 
adopted  where  the  language  of  the  statute  is  fairly  susceptible  of  any 
other  meaning. 

Waanaa  Laws — How  Construii). — All  statutes  tending  to  limit  the 
oatiMn  in  his  exercise  of  the  right  of  su&age  should  be  liberally  con- 
■tmed  in  his  favor. 

■uBonoRB- Ballots- Ebromrous  Additioh  of  Kami  to  the  official  list 
of  nominees,  though  not  corrected  before  the  eleotion  as  provided  by 
law,  is,  under  the  Australian  ballot  system,  harmless  in  its  efiect  upon 
tho  Toter*s  right  to  nse  the  official  ballot  without  fear  of  poesible  dis- 
franchisement. 

■uBonoHS— Balloib— WAim  of  Brsorsoub  Addhioh  of  Nami.— 
When,  nnder  the  Australian  ballot  system,  a  candidate  causes  no  timely 
•bjeotion  to  be  made  before  the  election,  as  provided  by  law,  to  the  preo- 
onoe  on  the  official  ballot  of  any  names  of  nominees  not  proper  to  bo 
Hiere^  he  most  be  regi^^ed  as  having  waived  such  objection. 

■uonoBB  —  Polliho  Plaoml  —  When  the  ballots  voted  in  a  certain  eleo> 
tioQ  distriel  aro  received  at  two  polling  places  instead  of  one^  thus 
■soessitating  ths  appointment  of  an  additional  set  of  election  judges 
Bot  anthoriied  by  law,  such  irregularity  will  not  aflfect  the  validity  of 
the  ballots  oast  at  either  or  both  of  such  polling  places,  when  it  does  not 
appear  to  have  had  any  bearing  upon  the  result  of  the  election  to  tho 
prejudioo  or  disadvantage  of  tho  defeated  candidate. 
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Xuonosr  Laws  —  CoHsrRUonov  or  Maitdatoiit  PBOYisroiis. — When  as 
•leetion  law  itself  deolaret  a  ■peoified  irregnlaritj  in  an  election  to  b# 
fatal^  ooarti  will  follow  that  eommand  irmpectiTe  of  their  Tiews  of  tfaa 
importanoe  of  the  reqairement^  but  in  the  abeenoe  of  aoeh  raandatocy 
provision,  an  irregularity  not  eo  rital  at  to  prevoDt  a  free  and  full  ex* 
pression  of  the  popular  will,  will  be  considered  aa  immaterial,  and  wiB 
not  Titiate  the  whole  return. 

Eliotion  Laws  —  CoNSTBiJcrnoM  —  lRRBauLABrnss»  —  Conrta  will  oonstder 
the  chief  pnrpoee  of  election  laws,  so  aa  to  obtain  a  fair  election  and  an 
honest  return,  at  paramonnt  in  importanoe  to  minor  requirements  which 
prescribe  the  formal  steps  to  reach  that  end;  and  in  order  not  to  defeat 
the  main  design,  are  frequently  led  to  ignore  snch  innocent  ixr^snlari* 
ties  of  election  officers  at  are  free  from  fraud,  and  hare  not  interfered 
with  a  full  and  fair  expression  of  the  Toter't  will. 

Blkction  Contest.  The  official  ballot  over  which  the  ooo* 
test  arose  was  as  follows: — 

••state;  county,  and  township  tiokst,  Fsms  oountt» 

MIS80URL 

DsMocRATia  Bbpublicak.  Uinoir  Labob. 

•      •••  ••••  •••• 

For  Sheriff.  For  Sheriff.  For  Sheriff 

J.  A.  Bowers.  Ellis  R.  Smith.        O.  D.  Sappington. 

#•••  ••••  •••• 

l*he  blanks  in  the  ballot  indicated  by  the  stars  were  filled 
in  the  original  with  the  names  of  the  several  party  nominees 
from  the  various  state,  county,  and  township  offices.  The 
abstract  of  returns  for  the  whole  county  showed  the  vote  as 
follows: — 

For  Bowers 8,289 

For  Smith 8,832 

For  Sappington 65 

For  No  Vote 197 

Total 6,878 

And  for  the  city  of  Sedalia:— 
Sedalia  City,  A  to  K,— 
Bowers.  Smith.  SappingUnu         No  Vote. 

618  862  19  98 

Sedalia  City,  L  to  Z,— . 

Bowers.  Smith.  Sappington.  NoVoti^ 

654  840  18  71 


Total 


8^160 
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Jackson  and  Monigwiury^  and  Charle$  E.  YtaUr^  far  tbt 
appellEDi. 

W.  8.  Shirks  BothweU^  and  Jayne$^  and  8angr€$  and  Lamm^ 
for  the  respondent. 

Barclay,  J.  This  appeal  was  first  heard  in  diyision  1, 
and  a  conclusion  announced  November  9,  1891. 

After  a  motion  for  rehearing  was  denied,  plaintiff  moved  to 
transfer  the  cause  to  the  court  in  hane.  The  motion  was  ul* 
timately  sustained,  upon  the  entry  of  a  dissent  hj  one  of  the 
judges  to  the  decision  of  the  first  division. 

The  case  was  then  fully  reargued  before  the  whole  court 

It  is  a  statutory  contest  to  determine  the  respective  rights 
of  the  parties  to  the  office  of  sheriff  of  Pettis  County. 

The  election  in  question  took  place  November  4, 1890.  Mr. 
Bowers  is  the  contestant.  For  convenience  he  will  be  called 
the  plaintiff,  and  his  opponent,  Mr.  Smith,  who  is  the  con- 
testee,  the  defendant 

Plaintiff's  notice  of  contest  assigned  several  distinct  grounds, 
in  as  many  paragraphs,  in  the  nature  of  counts,  or  causes  of 
action.  After  it  was  served,  defendant  gave  plaintiff  a  counter- 
notice,  which  (besides  denying  the  plaintiff's  charges)  at 
leged  a  number  of  objections  to  the  original  count  of  the 
ballots,  and  claimed  that  corrections,  to  defendant's  advan- 
tage, should  be  made  therein  in  a  number  of  particulars. 

The  circuit  court  of  Pettis  County  sustained  motions,  ta 
strike  out  some  parts  of  plaintiff's  notice.  Exceptions  were 
saved  to  that  ruling. 

The  case  then  came  to  trial.  As  will  appear,  the  real  issues 
were  finally  resolved  into  questions  of  law,  and  upon  them  the 
trial  court  found  for  the  defendant 

Plaintiff  then  appealed,  after  the  usual  motions. 

After  the  formal  contest  began,  plaintiff  applied  for,  and  ob- 
tained, a  recount,  by  the  county  clerk  of  the  original  ballots 
cast  at  all  the  precincts  in  the  county.  The  recount  was  con* 
ducted  as  provided  by  the  statute  on  that  subject:  Rev.  Stats., 
1889,  sees.  4721, 4726.  It  resulted  in  an  exhibit  that  defend* 
ant  had  a  plurality  over  the  plaintiff  of  thirty  three  votes  in 
the  county,  and  that  no  less  than  three  thousand  TOters  had 
cast  their  ballots  in  the  city  of  Sedalia  at  that  election. 

Both  parties  rely  on  the  recent  statute  concerning  elections 
(Rev.  Stots.,  1889,  sees.  4766,  4794),  commonly  known  as  the 
*  Australian  Ballot  Law,"  as  first  enacted  in  this  state.    It  is 
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thus  conceded  to  applj  to  Sedalia  as  a  city  of  over  five  thoaa- 
and  population.  The  pointa  of  difierenoe  to  be  determined 
relate  to  features  of  the  election  in  that  city,  held  under  th&l 
law. 

We  need  not  pause  to  state  the  particulars  of  the  rulings  of 
the  trial  court,  raising  the  material  questions  involved,  but 
shall  proceed  at  once  to  the  merits  of  the  dispute. 

Plaintiff's  contention  is,  that  the  entire  returns  from  Se- 
dalia should  bo  thrown  out  of  the  final  count,  for  several 
reasons. 

1.  He  claims  that  the  official  ballots,  printed  by  the  county 
derk  for  use  at  the  voting  places  in  that  city,  contained 
(among  others)  the  names  of  the  nominees  of  the  Union-Labor 
party,  and  that  that  political  party  had  not  polled  three  per 
cent  of  the  entire  vote  at  the  last  previous  general  election,  as 
required  by  section  4760,  Revised  Statutes,  1889. 

Conceding,  without  investigating,  the  fact  on  which  that 
claim  rests,  does  it  follow  that  the  vote  of  the  precinct  should 
be  discarded  f 

In  interpreting  the  statute  in  question,  it  must  be  remem- 
bered that  its  adoption  here  brings  it  into  subordination  to 
the  fundamental  law  of  Missouri,  and  that  prior  decisions  else- 
where, construing  enactments  on  the  same  general  topic,  can- 
not properly  be  followed  if  inconsistent  with  that  fundamental 
law. 

By  our  constitution,  general  elections  are  held  at  certain 
fixed  dates,  and  the  right  of  suffrage  is  expressly  secured  to 
every  citizen  possessing  the  requisite  qualifications.  The 
new  ballot  law  cannot  properly  be  construed  to  abridge  the 
right  of  voters  to  name  their  public  servants  at  such  elections, 
or  to  limit  the  range  of  choice  (for  constitutional  offices)  to 
persons  nominated  in  the  modes  prescribed  by  it  Nomina- 
tions under  it  entitle  the  nominees  to  places  upon  the  official 
ballots,  printed  at  public  expense;  but  the  Missouri  voter  is 
still  at  liberty  to  write  on  his  ballot  other  names  than  those 
which  may  be  printed  there. 

The  statute  recognises  this  right  by  requiring  sufficient 
blank  space  for  such  writing,  next  to  the  printed  names  of 
candidates  for  each  office:  Rev.  Stats.  1889,  sec.  4778. 

In  this  respect  our  law  differs  from  the  English  act  of  1872, 
under  which  no  actual  poll  of  voters  is  held  unless  more  can- 
didates are  formally  nominated  than  there  are  vacancies  to 
be  filled. 
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These  obserfations  ieem  necessary  to  gaard  against  the 
iopposed  effect  of  adjudications  in  other  slates  or  countries,, 
construing  features  of  such  laws  differing  from  those  in  forcer 
in  this  state. 

The  living  question  which  this  case  presents  is,  what  con* 
struction  shall  be  given  to  the  Missouri  statute  on  this  sub* 
ject^  and  to  what  extent  the  constitutional  rights  of  votere 
depend  upon  the  correctness  of  action  of  the  county  clerk  in 
preparing  and  printing  the  official  ballots? 

The  act  of  the  clerk  which  is  called  in  question  consisted 
of  admitting  names  to  the  ballot,  not  of  excluding  any. 

There  is  a  substantial  difference,  in  principle  and  in  effect^ 
between  admitting  and  excluding  such  names. 

The  practical  consequence  of  erroneously  adding  a  name  to 
the  ticket  is  merely  to  enlarge  the  voter's  range  of  choice 
among  candidates  on  the  official  list  In  Missouri  any  voter 
may  add  such  a  name  for  himself  in  the  blank  provided  on 
the  ballot  for  that  purpose. 

How  then  are  errors  of  this  sort  to  be  treated? 

Plaintiff  insists  that  they  vitiate  the  whole  return;  that 
every  such  error  of  judgment  is  a  sufficient  ground  to  disfran* 
chise  the  voters  of  the  locality  where  such  ballots  are  used. 

The  law  in  question  presents  a  number  of  points  at  which 
errors  may  be  expected  of  the  most  faithful  and  conscientious 
officers.  It  will  often  require  nice  judgment  to  determine, 
among  other  things,  whether  party  candidates  have  been  reg- 
ularly nominated;  how  declinations  should  be  treated;  whether 
certificates  of  independent  nominations  have  the  necessary 
rignatures;  whether  the  signers  are  *' resident  electors''; 
whether  nomination  certificates  are  formally  sufficient  under 
the  law;  or  whether  acknowledgments  thereof  have  been 
''executed  with  the  formalities  prescribed  for  the  execution  of 
an  instrument  affecting  real  estate '':  Rev.  Stats.,  1889,  sees. 
475ft-4763. 

It  is  declared  to  be  the  duty  of  the  county  clerk  to  provide 
the  ballots,  and  that  all  others  than  those  printed  by  him 
according  to  the  provisions  of  this  law  "  shall  not  be  cast  or 
counted  in  any  election."  The  plain  meaning  and  purpose 
of  this  expression  can  be  seen  from  the  context  in  the  seo» 
tion  In  which  it  occurs  and  that  which  next  follows:  Rev. 
BUts.,  1889,  sees.  4772,  4773.  The  design  is  to  preclude  tho 
voter  and  his  party  friends  from  supplying  his  own  ballot,  a9 
was  the  former  practice,  and  to  compel  him  to  use  only  that 
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fumlBhed  by  the  Btato  throagh  tho  county  clerk.  The  latter 
if  diieoted  to  print  no  other  names  on  the  yoting  papers  than 
those  of  the  candidates  nominated  according  to  the  provisions 
of  that  law.  The  title  of  the  original  act  (Session  Acts  1889, 
p.  105)  and  its  opening  lines  show  that  uniformity  in  the 
printing  and  appearance  of  the  ballots  is  one  of  the  main 
objects  aimed  at  The  prohibitions  above  noted  are  inserted 
to  further  that  object;  but  they  give  no  countenance  to  the 
notion  advanced  by  the  plaintiff  that  their  purpose  or  effect 
Is  to  nullify  the  result  of  every  election  at  which  the  county 
clerk  may  make  some  error  in  publishing  or  printing  the 
names  on  the  only  ballots  that  can  be  used. 

Legislative  language  should  be  clear  and  unequivocal  to 
justify  an  inference  that  such  consequences  were  intended  to 
flow  from  it:  Rutherforth  on  Institutes,  2d  Am.  ed.,  p.  413. 

The  printing  of  the  ballots  *^  according  to  the  provisions  of 
this ''  law,  and  the  antecedent  making  up  of  a  ticket  to  be 
printed  (by  acting  on  the  nominations  submitted)  are  two 
distinct  official  duties.  The  county  clerk  prints  all  the  bal* 
lots,  but  he  does  not  act  originally  on  all  the  nomination 
papers. 

Some  of  the  latter  are  submitted  to  the  secretary  of  states 
and  he  certifies  certain  nominees  to  the  county  clerk:  Ber. 
Stats.  1889,  sec.  4767. 

'Errors  in  omitting  or  adding  names  to  the  list  of  candidates 
by  rulings  on  the  nominating  documents  are  distinguished 
from  errors  made  in  the  mere  printing  of  ballots  by  the  terms 
of  the  law  itself.  Section  4778  provides  a  summary  remedy 
to  correct  any  ^' error  or  omission  in  the  publication  of  the 
names  or  description  of  candidates  nominated  for  office,  or  in 
the  printing  of  the  ballots '';  so  that  the  language  of  section 
4772,  forbidding  other  ballots  than  ''  those  printed  by  the  re* 
speclive  clerks  of  the  county  courts  according  to  the  provis- 
ions of  this  article"  to  be  cast  or  counted,  obviously  carries 
no  such  meaning  as  to  nullify  ballots  printed  by  county  clerks 
as  directed  by  the  law,  and  cast  by  voters  in  conformity 
thereto,  but  incorrectly  made  up  beforehand  by  the  secretary 
of  state  or  the  county  clerk  by  erroneously  admitting  some 
candidate's  name  to  a  place  on  the  ballot. 

The  suffrage  is  regarded  with  jealous  solicitude  by  a  free 
people,  and  should  be  so  viewed  by  those  intrusted  with  the 
mighty  power  of  guarding  and  vindicating  their  sovereign 
rights.    Such  a  construction  of  a  law  as  would  permit  the 
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disfranchisement  of  large  bodies  of  voters  because  of  an  error 
of  a  single  official  should  never  be  adopted  where  the  Ian* 
guage  in  question  is  fairly  susceptible  of  any  other:  Welia  v. 
Stanforth,  16  Q.  B.  Div.  245. 

Or,  as  a  very  able  judge  once  tersely  said:  **A11  statutes 
tending  to  limit  the  citizen  in  his  exercise  of  this  right  [of 
enffrage]  should  be  liberally  construed  in  his  favor  '^  Owens 
▼.  StaU,  64  Tex.  509. 

It  is  proper,  and  oflen  necessaryi  to  consider  the  effect  and 
consequences  of  a  proposed  interpretation  of  a  law  to  ascertain 
what  is  probably  its  true  intent:  State  v.  Hope^  100  Mo,  86L 
The  consequences  which  would  inevitably  follow  the  accept- 
ai)ce  of  the  reading  proprosed  by  the  plaintiff  are  so  far  reach- 
tng  and  disastrous  that  they  constitute  a  vigorous  argument 
against  adopting  it 

More  than  that,  section  4778  clearly  discloses  a  legislative 
design  to  provide  for  the  correction  of  just  such  errors  as  we 
are  considering,  at  the  instance  of  any  elector  (including 
every  one  interested)  before  the  election.  The  process  is  so 
summary  that  the  inference  is  irresistible  that  the  errors  it  is 
designed  to  reach  should  be  rectified  by  prompt  action  then, 
•o  as  not  to  subject  voters  to  the  risk  of  losing  their  votes  by 
reason  of  those  errors. 

**  Sec.  4778.  Whenever  it  shall  appear  by  affidavit  that  an 
error  or  omission  has  occurred  in  the  publication  of  the  names 
or  description  of  candidates  nominated  for  office,  or  in  the 
printing  of  the  ballots,  the  circuit  court  of  any  county,  or  the 
judge  thereof  in  vacation,  or  if  the  circuit  judge  is  then  absent 
from  the  county,  a  judge  of  the  county  court  may,  upon  ap- 
plication by  any  elector,  by  order,  require  the  clerk  of  the 
county  court  to  correct  such  error,  or  to  show  cause  why  such 
error  should  not  be  corrected." 

In  connection  with  this  section  it  should  be  remembered 
that  '*at  least  seven  days  before  an  election ''  the  county  clerk 
is  required  to  cause  the  list  of  nominations,  **  arranged  in  the 
order  and  form  in  which  they  will  be  printed  upon  the  bal- 
lot," to  be  published  in  the  newspapers  as  provided  in  sec* 
tion  4768, 4769.  Thus  every  one  in  interest  is  apprised  of  the 
names  of  all  candidates,  as  determined  by  the  clerk,  at  least  one 
week  before  election  day,  to  the  end  that  steps  may  be  taken, 
if  deeired  (as  indicated  by  the  language  quoted),  to  supply 
any  omissions,  or  to  correct  other  errors  in  that  list  as  pub- 
lisbed.    If  full  effect  be  given  to  that  section,  the  injustice 
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and  unfairnesB  which  otherwise  would  resolt  in  the  pnurtical 
working  of  the  statute  will  be  aroided* 

This  '^ballot  reform  law"  was  intended  to  improve  the 
methods  for  giving  expression  to  the  popular  will  in  the  choice 
of  public  officers.  It  should  be  construed  so  as  to  promote, 
not  destroy,  the  great  objects  in  view  in  its  passage.  It  re- 
sembles and  in  the  main  follows  statutes  elsewhere  on  the 
same  subject;  but  is  not  identical  with  its  models  at  all  points. 
A  glance  at  these  models,  however,  will  show  how  foreign  to 
the  reason  and  spirit  of  such  legislation  is  the  idea  that  the 
unwary  voter  is  to  be  subjected,  in  the  name  of  **  reform,"  to 
the  risk  of  losing  the  right  of  suffrage  every  time  an  error  in 
admitting  a  name  to  the  official  ballot  is  made  by  an  officer 
passing  upon  the  regularity  of  nominating  papers,  when  no 
objection  to  his  ruling  is  made  before  the  election.  Section 
4778  was  evidently  framed  with  the  view  to  avert  such  risk. 
It  coincides  with  part  of  section  19  of  the  New  York  law  of 
1890.  It  is  not  found  in  the  English  statute,  but  there  we 
read  that  'Uhe  returning  officer  shall  decide  on  the  validity 
of  every  objection  made  to  a  nomination  paper,  and  his  de* 
cision,  if  disallowing  the  objection,  shall  be  final;  but  if 
allowing  the  same  shall  be  subject  to  reversal  on  petition 
questioning  the  election  or  return '^  86  &  86  Vict.,  c  83, 
Bched.  1,  sec.  18,  p.  214.  This  provision  applied  at  first  to 
parliamentary  elections  only;  but  after  the  decision  in  Northfm 
eote  V.  Pulsfordf  L.  R.  10  Com.  P.  476,  it  was  extended  to  muni- 
dpal  elections  (the  kind  considered  in  that  case)  by  tho 
amendment  of  July  19, 1875:  88  &  89  Vict,  o.  40,  sec  1,  p.  28a 

So  that  in  England  and  New  York  to-day  the  erroneoos 
addition  of  a  name  to  the  official  list  of  nominees,  though  not 
oorrected  before  the  election,  is  harmless  in  its  effect  upon  the 
voter's  right  to  use  the  official  ballot  without  fear  of  possiblo 
diflfranchisemenU  This  we  consider  is  also  the  proper  mean* 
ing  to  be  placed  upon  the  law  of  Missouri.  Any  other  would 
metamorphose  the  supposed  **  reform  *'  into  a  gigantio  trap 
where  the  inoffensive  citizen  might  readily  be  deprived  of  his 
most  valuable  right  as  a  freeman  by  political  maneuvres  in 
the  form  of  *'  errors,"  the  foroe  of  which  he  could  not  foresee 
nntil  too  late  to  avoid  their  consequences, 

A  single  case  appears  to  antagonise  the  conclusion  we  have 
reached  on  this  point,  namely:  Price  v.  LuaA,  10  Mont  61. 
With  all  respect  due  to  the  court  that  decided  it,  we  think  it 
•mbodies  a  misapplication  of  the  English  precedents  which 
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ft  cites.  It  entirely  omits  to  mention  or  consider  the  effect 
of  section  19  of  the  Montana  statute  (Gen.  Laws  Mont., 
1889,  p.  140,  substantially  the  same  as  our  section  4778), 
which  should  be  given  some  significance  to  prevent  such  un- 
just consequences  to  voters  as  have  been  explained,  and  whicb 
are  impossible  under  the  English  ballot  act,  which  that  casd 
purports  to  follow  and  expound. 

Some  other  decisions,  however,  are  supposed  to  cast  light 
on  the  present  discussion,  and  will  therefore  be  touched  upon. 
In  Talcott  v.  PhUbriek^  59  Conn.  472,  the  supreme  court  of 
Connecticut  had  to  deal  with  a  statute  so  unlike  the  Missouri 
law  that  it  does  not  even  provide  for  printing  the  list  of  can- 
didates at  public  expense;  but  it  requires  the  secretary  of 
state  to  furnish  at  cost  (to  all  persons  applying  for  them) 
blank  slips  of  paper,  of  uniform  sise,  color,  etc.,  indorsed  (in 
print)  **oiBcial  ballot,"  and  upon  these  papers  the  respective 
political  parties  may  cause  the  names  of  their  own  nominees 
to  be  printed,  under  provisions  declaring  that  *'  in  addition 
to  the  official  indorsement  the  ballots  shall  contain  only  th» 
names  of  the  candidates,  the  office  voted  for,  and  the  name  of 
the  political  party  issuing  the  same":  Pub.  Laws,  Conn.  1889,. 
sec.  1,  p.  155;  and  further  that  ^  all  ballots  cast  in  violation* 
of  the  foregoing  provisions,  or  which  do  not  conform  to  thei^ 
foregoing  requirements,  shall  be  void  and  not  counted  ":  Pubu 
Laws,  Conn.  1889,  sec.  12. 

The  case  showed  that  some  ballots,  in  a  local  election,  had 
been  issued  by  the  Republican  party,  but  were  headed  *^  Citi- 
xens";  yet  so  loth  was  the  court  to  disfranchise  a  few  pei^ 
sons,  who  had  voted  for  an  alderman  in  Hartford,  that  the 
ruling,  pronouncing  the  ^*  citizens ''  ballots  illegal,  was  mads 
by  three  judges  only,  the  other  two  dissenting. 

The  exact  value  of  such  a  decision  in  enlightening  the  case 
at  bar  we  need  not  pause  to  measure.  The  reader  can  prob-^ 
ably  as  well  determine  that  for  himself. 

In  People  v.  Board  of  Canvaseere^  129  N.  Y.  895,  the  statute 
required  a  certain  uniform  official  indorsement  on  all  ballots^ 
sast  at  any  one  polling  place,  to  preclude  identification  of  any 
particular  vote  or  class  of  votes,  and  declared  that  **  no  ballot 
that  has  not  the  printed  official  indorsement  shall  be  counted.'^ 
The  facts  were  that  certain  ballots,  having  an  indorsement 
different  from  others  properly  used  at  the  precinct  in  question^ 
were  TOlsd  by  twelve  hundred  and  fifty-two  electors;  an4 
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the  court  rejected  the  ballots  mentioned,  but  onlj  by  the  con* 
ourrence  of  four  judges,  three  others  dissenting. 

We  mention  these  cases  neither  to  approve  nor  to  disapproTS 
them;  but  to  indicate  how  inapplicable  they  are  to  the  case 
in  hand,  and  to  show  that  even  with  language  as  positive  as 
that  they  construe,  how  reluctant  are  the  courts  to  adopt  an 
interpretation,  the  effect  of  which  is  to  deprive  a  large  nunft- 
ber  of  their  fellow-citizens  of  the  electoral  franchise. 

Having  regard  to  the  spirit  and  purpose  of  the  Ifissouri 
statute,  and  to  the  general  principles  governing  the  treatment 
of  popular  elections  by  the  courts  in  this  oountryi  we  think  it 
should  be  held  that  where  a  candidate  for  publio  office  causes 
no  timely  objection  to  be  made  before  the  election  (as  per- 
mitted by  section  4778),  he  should  be  regarded  as  having 
waived  all  objections  that  may  exist  to  the  presence  on  the 
official  ballot  of  any  names  of  nominees  not  properly  entitled 
to  be  there.  Compare  Regina  v.  Blackbumey  6  Ont  Pr.  808,  and 
Allen  V.  Olynf^  17  Col.  338,  81  Am.  St  Rep.  804 

2.  It  is  next  charged  that  the  "  Union  Labor''  list  of  names 
of  candidates  was  not  legally  certified  to  the  county  clerk. 
How  it  was  certified  is  not  stated.  That  it  was  not  certi- 
fied  at  all  is  not  alleged.  From  what  appears  it  is  evident 
that  the  pleader  is  giving  merely  his  views  of  the  certificate, 
of  which  neither  the  language,  substance,  nor  legal  import  is 
mentioned,  so  that  the  court  cannot  judge  whether  it  was 
**  legally  certified  "  or  not 

In  addition,  therefore,  to  the  reasons  already  assigned  for 
declining  to  review  in  this  proceeding  the  alleged  errors  of 
the  county  clerk  in  preparing  and  printing  the  balloti  the  ap- 
plication of  a  familiar  rule  of  code  pleading  makes  it  unneces- 
sary to  discuss  as  a  fact  such  a  legal  conclusion  as  alludes  to 
the  certification  of  the  ^  Union-Labor''  ticket 

8.  It  is  next  asserted  that  the  votes  from  Sedalia  should  be 
excluded  because  they  were  received  at  two  polling  places 
instead  of  at  one. 

It  appears  that  the  county  court  had  designated  Sedalia 
city  as  one  election  district,  but  had  further  provided  two 
voting  places  therein  for  holding  this  election,  with  one  set 
of  judges  at  each,  as  hereafter  more  particularly  described. 
This  was  done  by  orders  to  that  effect  before  the  election. 
Both  of  the  voting  precincts  were  at  the  courthouse  in  that 
city. 

▲t  one,  the  voters  whose  surnames  began  with  the  letters 
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•*A»»  to  ••K^  Toted;  at  the  other,  those  with  the  letters  "L** 
to  ^  Z."  Each  poll  was  reached  by  way  of  a  window,  and  tho 
two  were  only  seventy-five  feet  apart.  The  windows  fronted 
on  one  portico  of  the  court  building.  Through  them  pass- 
ways  led  to  the  polling  booths  in  the  rooms  within,  where  the 
election  judges  were  stationed  and  received  the  ballots. 

Assuming  that  these  arrangements  involved  the  irregular* 
ity  of  receiving  the  vote  at  two  places  instead  of  at  one,  does 
it  nullify  the  will  of  the  people  so  expressed,  the  election 
having  been  regular  in  other  respects? 

Undoubtedly  some  irregularities  are  of  so  grave  a  nature 
M  to  invalidate  the  whole  return  of  the  precinct  at  which 
they  occur;  as,  for  example,  the  omission  of  registration: 
Zeiler  v.  Chapman^  64  Mo.  502.  In  determining  which  are 
of  that  kind,  the  courts  aim  merely  to  give  effect  to  the  intent 
of  the  lawmakers  in  that  regard,  aided  by  established  rules 
of  interpretation. 

If  the  law  itself  declares  a  specified  irregularity  to  be  fatal, 
the  courts  will  follow  that  command  irrespective  of  their 
views  of  the  importance  of  the  requirement:  LedbetUr  v.  Hall^ 
62  Mo.  422,  In  the  absence  of  such  declaration,  the  judiciary 
endeavor  as  best  they  may  to  discern  whether  the  deviation 
from  the  prescribed  forms  of  law  had  or  had  not  so  vital  an 
influence  on  the  proceedings  as  probably  prevented  a  free 
and  full  expression  of  the  popular  will.  If  it  had,  the  irregu- 
larity is  held  to  vitiate  the  entire  return;  otherwise  it  is  con- 
sidered immaterial. 

'It  has  been  sometimes  said  in  this  connection  that  certain 
provisions  of  election  laws  are  mandatory,  and  others  direct- 
ory. These  terms  may,  perhaps,  be  convenient  to  distin- 
gnish  one  class  of  irregularities  from  the  other;  but  strictly 
•peaking,  all  provisions  of  such  laws  are  mandatory  in  the 
■enee  that  they  impose  the  duty  of  obedience  on  those  who 
come  within  their  purview;  but  it  does  not  therefore  follow 
that  every  slight  departure  therefrom  should  taint  the  whole 
pioceedings  with  a  fatal  blemish. 

Coarts  justly  consider  the  chief  purpose  of  such  laws, 
aamely,  the  obtaining  of  a  fair  election  and  an  honest  return, 
M  paramount  in  importance  to  the  minor  requirements  which 
prescribe  the  formal  steps  to  reach  that  end,  and,  in  order 
not  to  defeat  the  main  design,  are  frequently  led  to  ignore 
•nch  innocent  irregularities  of  election  officers  as  are  free  of 
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fraud,  and  have  not  interfered  with  a  foil  and  fidr  ezproe- 
•ion  of  the  voters'  choice. 

Thus,  in  DavU  v.  State,  76  Tex.  420,  the  law  required 
that  each  ward  in  a  town  should  ^  constitute  an  election  pre- 
cinct ";  yet,  in  San  Marcos,  a  town  incorporated  with  four 
wards,  the  county  commissioners  established  two  precincts 
only  (without  reference  to  ward  lines),  and  each  included 
parts  of  the  adjacent  country;  but  the  court,  after  full  di^ 
mission  of  the  general  subject,  held  that  the  election  in  those 
precincts  was  not  avoided  by  the  irregularity. 

In  Stemper  v.  Higgins,  88  Minn.  222,  a  general  election  war 
conducted  in  the  village  of  Medelia  by  its  officers,  as  though 
it  constituted  a  district  separate  from  the  township  in  which 
it  was  situated,  where  also  a  precinct  was  open;  whereas  the 
law  declared  that  *' every  organized  township,  and  every  ward 
of  an  incorporated  city  is  an  election  district'';  yet  the  court 
held  the  returns  from^the  village  valid,  despite  tha  irregular- 
ity indicated. 

These  cases  find  support  in  others,  illustrating  the  same 
principle:  Oa$$  v.  State,  84  Ind.  426;  Dale  v.  Irtoin,  78  IIL 
180;  WheelocVe  Case,  82  Pa.  St  297;  Pireston  v.  CtdberUan,  68 
€aL  209;  Farrington  v.  Turner,  63  Mich.  27;  61  Am.  Rep.  88; 
and  Peard  y.  State^  84  Neb.  872,  a  case  under  a  ballot  reform 
atatute. 

Such  rulings  are  not  peculiar  to  election  proceedings,  bat 
result,  logically,  from  the  application  to  them  of  a  time*tested 
rule  of  interpretation  which  requires  that  the  general  design 
and  object  of  a  law  be  kept  in  view  and  effectuated,  even  i£it 
be  necessary,  in  so  doing,  to  restrict  somewhat  the  force  of 
subsidiary  provisions  that  otherwise  would  conflict  with  tha 
paramount  intent:  Cortie  v.  Kent  Waterworh  Co.,  7  Bam.  4( 
C  880.  Elections  under  the  '*  Australian  ballot "  statntes,  fSsU 
/within  reach  of  the  principle  above  stated. 

In  the  English  law  of  1872  it  is  enacted  that  ^  no  election 
chall  be  declared  invalid  by  reason  of  a  noncompliance  with 
the  rules  contained  in  the  firat  schedule  to  this  act,  or  any 
mistake  In  the  use  of  the  forms  in  the  second  schedule  to  this 
act,  if  it  appears  to  the  tribunal  having  cognisance  of  the  quee- 
iion  that  the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  the  body  of  this  act,  and  that  such 
•noncompliance  or  mistake  did  not  affect  the  result  of  the  eleo> 
dtion  ":  Ballot  Act,  1872,  86  &  86  Vick  c  88,  sea  18,  p.  2Qa 
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The  nilea  and  Bchedules  prescribe  the  forms  of  nomination 
papers,  and  the  procedure  for  conducting  the  election. 

It  has  been  judicially  determined  in  that  country  that  the 
language  just  quoted  is  merely  declaratory  of  the  common  law 
«f  Bngland:  Woodward  y.  Saraons^  L.  R.  10  Com.  P.  751. 

It  eertainly  goes  no  further  as  a  ourative  power  than  the 
accepted  general  principles  of  the  law  of  elections  in  this 
country,  as  expounded  by  the  courts. 

We  consider  that  they  have  a  just  and  proper  application 
to  the  facts  now  in  judgment.  It  is  not  asserted  on  this  ap- 
peal that  the  supposed  irregularity  of  having  two  voting  booths 
instead  of  one  had  any  bearing  upon  the  result  of  the  election 
to  the  prejudice  of  plaintiff,  and  we  are  unable  to  conjecture 
how  it  could,  in  anywise,  hare  redonnded  to  his  disadvan- 
tage. We  believe  it  furnishes  no  sufficient  reason  for  exclud- 
ing the  vote  of  the  two  precincts  in  the  circumstances. 

i.  We  conclude  that  a  reasonable  and  natural  construction 
of  the  law  forbids  us  to  repudiate,  for  any  such  reasons  as  have 
been  presented,  the  three  thousand  votes  cast  in  Sedalia  in 
1890. 

If  for  every  error  of  a  county  clerk  or  harmless  irregularity 
in  election  procedurci  citizens,  having  no  control  over  either, 
are  to  lose  their  right  of  choosing  public  officers,  the  *'  reform 
ballot  act,"  instead  of  being  found  an  improvement  of  the 
machinery  of  popular  government,  will  justly  be  denounced 
as  a  *'  snare  to  entrap  the  unsuspecting  voter  ":  Oumm  ▼.  Hulh 
bard^  97  Mo.  319;  10  Am.  St  Rep.  812.  Such  a  result,  how- 
ever, was  never  contemplated  in  its  enactment,  and  should 
not  be  brought  about  by  a  narrow  and  technical  reading  of  it. 

^  Where  any  particular  construction  which  is  given  to  an 
act  leads  to  gross  injustice  or  absurdity,  it  may  generally  be 
said  that  there  is  fault  in  the  construction,  and  that  such  an 
end  was  never  intended  or  suspected  by  the  framers  of  the 
act'':  Peckhami  J.,  in  People  t.  Board  of  Canvaseere^  129 
N.  Y.  896. 

While  it  is  well  enough  to  insist  on  a  proper  and  strict  per- 
formance of  duty  by  officers  conducting  elections,  we  are  not 
of  the  number  of  those  who  imagine  that  such  performance 
will  be  promoted  by  disfranchising  the  whole  body  of  electors 
in  any  locality  where  errors,  such  as  are  here  charged,  occur. 
The  legislature  has  not  plainly  declared  such  a  purpose,  and 
wo  think  it  shoold  never  be  imported  into  a  statute  by  con- 
•truction. 
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It  seems  to  us,  after  full  reconsideration  of  the  ease,  thai 
the  decision  of  Judge  Field  on  the  circuiti  in  favor  of  defend- 
ant|  was  right,  and  should  be  affirmed. 

Black,  Brace,  and  Macparlakb,  JJ.,  concur;  Shsrwood^ 
G.  J.,  and  Oantt,  J.,  dissent    Thomas,  J^  will  expresa 
views  in  a  separate  opinion. 


Ms.  JusnoB  Oantt  dissented  from  the  oonclasion  aniioiinoed  by  the 
Jority  of  the  eoart,  and  in  expressing  his  reasons  therefor  and  the  Tiew 
lertained  by  himself  in  regard  to  the  law  under  oonnideration,  said 
**the  contestor  insists  that  the  vote  of  the  city  of  Sedalia  should  be  rejected 
altogether,  because  the  official  ballot  prepared  by  the  county  clerk  and  used 
at  that  precinct  contained,  in  addition  to  the  names  of  the  Demoeratio 
Republican  nominees,  duly  certified  to  the  county  clerk,  the  names  of 
tain  parties  as  candidates  of  the  Union-Labor  party,  among  others,  that  of 
Ckorga  D.  Sappington,  for  sheri^  when,  in  fact,  no  such  party  at  the  Inst 
prsTioQS  general  election  had  cast  three  per  cent  of  all  the  Totes  of  Pottia 
County,  and  no  nominations  of  such  a  party  had  been  certified  tog  or  filed 
with  the  county  clerk  as  required  by  said  article  8  of  chapter  60. 

''This,  it  will  be  readily  seen,  presents  a  question  of  great  momenl  The 
right  of  suffrage  is  justly  esteemed  the  corner  stone  of  our  free  institutions. 
Our  election  laws  are  framed  with  the  fecial  purpose  of  preserving 
right,  and  of  enabling  every  citizen,  whatever  his  position  in  society,  to 
press  his  choice,  untrammeled  and  unintimidated.  It  is  earnestly  oontended 
by  counsel  that,  if  the  statute  is  to  be  construed  so  that  ballots  oaunot  be 
counted  which  contain  names  of  candidates  prohibited  by  the  statntes,  thea 
it  is  unconstitutionaL  The  argument  of  oounsel  for  contestee  is  baaed  upoa 
the  wrong  that  would  be  done  the  voter  to  deprive  him  of  his  franchise  on 
account  of  the  illegal  act  of  a  public  officer,  and  that  the  statote  is  merely 
directory  and  not  mandatory, 

*'  Now,  section  4772  provides,  *ezcep^as  in  this  article  othenvise  provided, 
it  shall  be  the  duty  of  the  clerk  of  the  county  court  of  each  county  to  pro* 
vide  printed  ballots  for  every  election  for  public  officers  in  which  tiie  elect* 
ars  or  any  of  the  electors  within  his  county  participate,  and  to  oanse  to  be 
printed  in  the  appropriate  ballot  the  name  of  every  candidate  whose  naMO 
has  been  certified  to  or  filed  with  him  in  the  manner  provided  for  in  this 
article.  Ballots  other  than  those  printed  by  the  respective  clerks  of  the 
eonnty  courts,  according  to  the  provisions  of  this  article,  shall  not  be  cast  or 
•ounted  in  any  election.' 

"Section  4778  provides  that  *  every  ballot  printed  nnder  the  provinions  of 
this  article  shall  contain  the  name  of  every  candidate  whose  nomination  fur 
any  office  specified  in  the  ballot  has  been  certified  or  filed  according  to  the 
provisions  of  this  article,  and  no  other  names.' 

"For  the  purposes  of  this  discussion  it  must  be  taken  that  the  motion  to 
■trike  out  the  allegations  in  the  notice  as  to  the  names  of  the  Union-Labor 
candidates  confesses  the  tmth  of  that  averment,  which  I  hold  is  a  clear  and 
eonctse  statement,  and  its  sufficiency  as  a  pleading  was  not  questioned  by 
opposing  oounsel  in  the  circuit  or  this  courL  It  was  reserved  for  this  oonri 
to  make  the  point;  and  it  stands  admitted  that  the  ballot  contained  nsmmr 
not  certified  or  filed  in  accordance  with  said  article  8  of  chapter  SO.  Thm 
statute  provided  said  ballot  should  contain  'no  other  names'  than  thooa 
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Hero  thfltn  is  a  podtiTO  ▼iolation  of  a  plain  law.  What  penalty 
teXltamM  in  raoh  a  ease?  The  statute  answers:  'Ballots  other  than  thos» 
p»i«>id  •  •  •  .  aoeording  to  the  proTisions  of  this  article  (3)  shall  not  be  cast 
or  oonnted  in  any  election.'  These  words,  'shall  not  be  oouated,'  were  oon* 
aimed  as  mandatory  in  West  ▼.  i?0M^  63  Ma  350,  and  the  whole  Tote  of  » 
township  excloded.  Again  in  LcdbOter  t.  Hatt^  62  Ma  422;  the  whole  vote 
•f  a  township  was  excluded  nnder  tha  same  provision. 

^In  Oumm  t.  Hubbard,  97  Mo.  311,  10  Am.  St  Rep.  812,  it  is  true,  th» 
words  '  shall  be  oonsidered  fraudulent '  were  in  the  statute,  but  the  word* 
'  and  shall  not  be  counted '  affixed  the  punishment  that  should  be  Tidited 
vpon  the  ballot  deelared  by  the  statute  to  be  fraudulent. 

"The  alternatiTe  is  plain,  we  mnsb  either  follow  a  statute  which  tha 
legislature  has  enacted,  and  had  a  perfect  right  to  enact,  or  hold  that  it  ia 
•ptional  with  the  county  clerks  to  obey  the  election  law  or  not,  as  their 
Judgment  may  dictate.  By  holding  that  a  Tiolation  of  this  provision  doea 
■ot  affect  an  election,  we  in  effect  nullify  the  statute,  and  say  to  election 
officers,  it  is  not  necessary  to  follow  its  commands  ";  oiting  also  in  support 
«l  this  Tiew,  Slate  t.  Cook,  41  Mo.  593,  Slate  t.  Fratier,  98  Mo.  426,  and 
slating  that  from  all  the  cases  mentioned  it  seems  evident  that  neither  aver 
ment  or  evidence  of  fraud  is  necessary  in  such  cases,  but  proof  of  a  failure- 
to  oomply  with  such  mandatory  provisions  of  the  statute  will  avoid  an  eleo- 
tion.  *'  In  many  of  the  states  there  are  statutes  prescribing  the  form  of  tha 
ballots,  the  kind  of  paper,  etc.,  and  prohibiting  any  marks,  figures,  or  de* 
▼ioes  by  which  one  can  be  distinguished  from  another.  These  statutes  being- 
designed  to  preserve  the  secresy  of  the  ballot,  and  to  prevent  fraud,  intimi- 
dation, and  bribery,  will  generally  be  considered  mandatory,  and  this  will 
be  so  in  all  cases  where  the  statute  provides  that  a  ballot  Tarying  from  tha 
requirements  of  the  law  shall  not  be  counted  ":  6  Am.  k  Eng.  Ency.  of  Law» 
34S,  see.  8;  and  at  page  325,  same  Tolume,  it  is  saidt  ''A  Tiolation  of  man* 
datory  provisions  will  avoid  the  election,  without  regard  to  the  motives  ot 
the  persons  guilty  of  the  violation,  and  without  any  inquiry  into  the  effect 
of  the  result  of  the  election." 

In  relation  to  the  oontention  by  the  majority  of  the  oourt  that  no  harm 
was  shown  to  have  resulted  to  the  contestor  from  the  canvass  of  the  votes  aa 
returned.  Judge  Oantt  said:  "It  appeared  from  the  evidenoe  in  the  trial 
eoort  that  upon  the  reconnt»  oontestee  Smith  had  a  majority  of  thirty- threa- 
Totes  only.  It  further  appeared  that  there  were  one  hundred  and  sixty-four 
votes  east  in  Sedalia  that  were  returned  *  no  vote.'  In  about  three-fourtha 
of  said  ballots  the  state  of  the  ease  was  that  the  same  were  not  counted  bo- 
eause  one  of  the  three  candidates  for  sheriff  was  scratched,  leaving  the  other 
two  upon  the  baUot,  and  in  a  very  large  majority  of  such  three-fourths  of 
said  ballots  the  aforesaid  result  arose  from  the  fact  that  the  voter  struck  out 
one  column  of  candidates,  or  the  candidates  of  one  political  party,  and  left 
the  candidates  of  the  other  two  parties  or  columns  intact.  Now,  according 
to  the  statutes  of  this  state,  as  only  the  nominees  of  two  political  partiea 
had  been  eertified  to  the  county  clerk,  no  other  names  could  lawfully  be 
placed  on  the  ballots  at  said  election,  and  had  there  been  only  the  tw» 
names  of  the  oontestor  and  oontestee  on  the  official  ballot  the  striking  off  of 
sither  of  their  names  would  have  left  the  other  a  vote,  but  when  a  third 
name  illegally  appeared  on  this  ballot,  the  striking  off  of  the  name  left  a- 
vote  for  two  candidates,  which  rendered  it  void,  or  'no  vote.'  There  wero- 
ene  hundred  and  sixty-four  rotes  of  this  character  in  Sedalia  alone,  and  the 
majority  is  only  thirty-three.    Who  will  say  that  the  placing  of  the  third 
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■ama  illegilly  on  tboM  balloU  did  not  render  this  election  vneertoin  f  It 
liM  often  been  eaid  that,  if  the  irregnlaritiee  in  an  election  are  so  great  as  to 
render  the  choice  doabtfnl,  they  will  avoid  the  elections  SercuUon  Borottgk 
Cam^  Brightlj't  Election  Gaaei^  455;  6  Am.  4  Eng.  Ency.  ol  Law,  32x1^ 
ttote.S." 

Jndge  Oantt  also  eaid  that  a  oarefnl  ecrutiny  of  the  etatnte  did  not  roFeal 
anything  requiring  the  coanty  clerk  to  print  the  balloti  and  preacribe  what 
aamea  ehonld  be  printed  thereon,  ao  as  to  make  it  nnconatitntional  aa  oon* 
flicting  with  a  free  and  open  ballot.  '*  We  agree  that  if  this  new  eleotioa 
law  of  May  16,  1889,  should  restrict  the  election  to  the  names  printed  on  the 
official  ballot,  and  made  no  provision  for  his  substituting  any  name  he  chose 
for  any  office  to  be  choeen,  it  would  be  nnoonstitutionaL  On  the  contrary* 
It  has  expressly  guarded  against  that  in  section  4773  by  leaving  space  for 
liim  to  write  the  namoa  ol  aa  many  candidates  as  there  are  officee  to  ba 
«lled." 

''If  an  aspirant  for  office  does  not  belong  to  any  of  the  great  parties  fm, 
this  country,  and  is  not  fortunate  enough  to  have  the  nomination  of  a  partj 
<hat  cast  three  per  cent  of  the  votes  at  the  last  election,  he  is  still  not 
debarred;  he  can  procure  the  certificate  of  electors  within  his  district  or 
political  diviBion  to  the  number  eqnal  to  one  per  cent  of  the  vote  oast  at 
the  last  general  election.  This  system  contains  many  features  that  are 
new,  and  they  have  not  yet  received  construction  by  the  oonrts  of  the  aer- 
«ral  states.  In  Price  v.  LusA,  10  Mont  61,  the  supreme  court  of  Montana 
held  that  as  this  was  an  English  statute,  and  had  been  often  oonstrued  by 
the  courts  of  that  country,  the  territory  of  Montana  most  be  presumed  ia 
adopting  it  to  take  it  with  the  construction  it  had  received  in  England,  and 
«onseqoent1y  held  an  election  void  where  the  successful  candidate  at  the  polls 
liad  not  been  nominated  as  required  by  law,  but  had  succeeded  ta  getting; 
his  name  on  the  official  ballot.  That  court  reached  that  conclusion  after  a 
thorough  examination  of  the  English  and  Australian  cases.  In  adopting  that 
oonstruction,  it  followed  eminent  authority:  Pennock  t.  Dialogue^  2  Pet.  1; 
McDonald  t.  Ilovey,  110  U.  8.  628;  AUen  v.  SL  Louis  Bank.  120  U.  8.  84| 
PraU  V.  American  Bell  TeL  Co..  141  Mass.  225;  65  Am.  Rep.  465;  Skomtm  t. 
Wood,  57  Mo.  380.** 

In  People  t.  Board  qf  Canvaseere,  129  N.  Y.  895,  Ruger,  GL  J.,  in  eon* 
atroing  the  Australian  Itallot  adopted  in  New  York  in  1891,  said:  **  But  it  ia 
nrged  that  a  strict  construction  of  the  law  must  result  in  disfranohisementb 
This  is  true,  but  the  law  plainly  contemplates  such  a  result,  and  who  caa 
oomplain  except  thoee  who  are  opposed  to  any  restrictions  wbatsooTcr  vpon 
the  action  of  aa  elector?  Ko  advocate  of  the  reform  ballot  law  can  justly 
^ticise  a  result  which  was  in  the  minds  of  its  authors  when  the  law  was 
■drafted  and  enacted.  They  clearly  contemplated  this  effect,  and  determined 
that  the  injustice  which  a  few  might  suffer  through  ignorance,  willful  blind* 
ness,  or  inattention  to  the  requirements  of  law  should  not  be  permitted  to 
defeat  the  great  good  to  be  secured  to  the  whole  people  by  the  adoption  of 
an  effectual  scheme  for  the  purification  of  elections." 

**  Let  it  be  conceded  that'  the  arguments  of  the  Jndgaa  ia  snataining  the 
•law  prooeed  principally  upon  the  necessity  of  a  seeret  baQot^  and  to  permit 
the  irregularity  to  go  unpunished  would  destroy  tiuit  aeerecy;  atill  tha 
.great  nnderlying  consideration  was  that  *  elections  are  a  oontrivanoe  of  gov- 
ernment! which  prescribes  who  are  electors,  and  how  they  may  express  their 
will,  and  it  is  a  legitimate  exercise  of  power  to  prescribe  the  description  of 
%aIloU  which  shall  be  need.'  * 
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And  Mr.  JnstiM  OantI  farther  laid:  VThia  OMe  fnUy  m«6ti  the  arg«* 
M6Dt  of  respondent  that  the  ballots  in  the  ease  at  bar  were  offioial  ballofti 
pfrepared  by  the  oonnty  clerk,  and  hie  illegal  aot  eannot  dibfranohiae  a  yotar* 
In  the  New  York  oaae  the  ballot  was  indorsed  '  official  ballot^'  but  by  th« 
willful  or  negligent  aot  of  the  clerk  the  wrong  precinct  was  indorsed,  and 
they  were  rejected.  The  point  is  identical  in  principle.  It  was  the  act  of 
an  offioialy  and  that  oonrt^  aa  we  haTO  already  said«  bat  followed  our  owa 
decieions,  wherein  the  act  of  the  election  judges  disfranchised  a  whole  town* 
■hip."  This  Fiew  is  fnlly  supported  by  TaieoU  r.  Pkitbrick^  M  Gaun»  478| 
FkUU  T.  Osbome,  60  Goon.  544;  In  re  Mark$,  17  K  L  812. 

*'  It  ia  also  objeoted  that  notwithstanding  the  oonnty  clerk  placed  vpon 
the  ballots  at  this  election  the  names  of  candidates  in  positive  riolation  of 
the  statute,  the  oon tester  cannot  complain,  because  section  4778  provides^ 
'whenever  it  shall  appear  by  affidavit  that  an  error  or  omission  has  occurred 
la  the  publioation  of  the  names  or  description  of  candidates  nominated  for 
office^  or  m  the  printing  of  the  ballots,  the  sironit  court  of  any  county,  or 
His  Judgs  thereof  in  Taoation,  or  if  the  oironit  judge  is  then  absent  from  ths 
scanty,  a  Judge  of  the  oonnty  court,  may,  upon  application  by  any  elector, 
by  order,  require  the  olerk  of  the  oonnty  court  to  oorreot  such  error,  or  to 
ihow  canes  why  such  srror  should  not  bs  sorrected.'  This  ssotion  was  in- 
tended to  correct  mistakes  in  the  names  of  the  oandidates  nominated,  or  ths 
dssignation  of  the  offices  for  which  they  were  candidates,  upon  the  applica- 
tkm  of  any  sleotor.  It  does  not  purport,  nor  do  we  think  it  was  intended, 
as  furnishing  a  mode  of  prooednre  to  a  candidate  who  was  wrongfully  denied 
a  plaoe  on  the  ticket,  nor  a  remedy  for  thoee  lawfully  on  the  ticket,  to 
purge  it  of  names  which  had  illegally  been  placed  thereon;  but  in  any 
event,  this  oaae  is  here  on  the  pleadings  alone.  There  is  nothing  in  the 
record  that  tends  to  show  that  oontestor  had  any  knowledge  of  the  facts 
which  would  now  estop  him  of  complaining.  In  the  absence  of  proof  or  al- 
legation to  the  contrary,  it  will  be  presumed  that  he  acted  on  the  presump- 
tion that  the  oonnty  clerk,  a  public  officer,  would  not  put  on  the  official 
hsllot  the  name  of  any  candidate  whoee  nomination  had  not  been  certified 
er  filed  as  required  by  law.  In  the  absence  of  knowledge,  no  one  will  con- 
tend he  is  estopped." 

Judge  Gantt  also  contended  that  the  vote  of  Sedalia  should  be  excluded, 

ier  the  reason  that  the  oonnty  court  ignored  section  4673  of  the  statute  in 

ibe  appointment  of  judges  for  that  precinct.     In  this  connection  he  saids 

**The  statute,  section  4777  in  connection  with  4673,  prorides  that  the  court 

•hall  appoint  six  judges  for  each  precinct,  and  in  this  instance  the  court  ap* 

pointed  twelve  judges.    Instead  of  one  polling  place  in  the  precinct  there 

were  twc^  scventy-fiTc  feet  apart     Different  judges  received  and  numbered 

the  ballots.    At  one  of  theee  voting  places  1582  votes  were  cast,  and  at  the 

oUmt  1578.    By  the  stotute,  section  4777  in  connection  with  4673,  the  county 

Msrts  are  empowered  to  appoint  six  Judges  only  for  each  election  precinct; 

tltfee  of  the  Judges  shall  bs  selected  from  the  party  having  the  largest  vote 

^  ths  last  slsotion,  and  three  from  the  party  having  the  next  largeet 

These  Judgss  shall  sslect  the  two  Judges,  one  from  each  party,  to  have  charge 

^  ths  bsUots  and  furnish  thsm  to  the  voters;  and  minute  direction  is  given 

b  ths  statats  for  ths  conduct  of  the  election.    There  is  no  warrant  for  the 

*Ppouitment  of  double  this  number  and  opening  a  new  polL    After  the  court 

hsd  appointed  six,  ths  power  of  attorney  was  exhausted,  and  thoee  appointed 

^ftsr  that  derived  no  authority. 

**U  ths  sounty  court  of  Pettis  Gounty  may  disregard  ths  election  law  by 
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appointing  dx  additional  Jndgoa  and  a  aeond  pdlliiig  plaoe*  tiiay  may 
liah  a  doaaa  in  tiio  aauM  praeinel^  and  if  tiiat  oonrt  may  do  thii^  all  othar 
aonnty  ooarta  may  do  likewiM.  The  precedent  would  be  dangerous  and 
pemiciooa.  It  woold  open  wide  the  door  for  fraadaleot  practteea,  and  prai^ 
tieally  nalltfy  the  atatate.  The  atatnte  has  made  ample  proFiaion  for  eon* 
ducting  an  election  by  giving  'anthority  to  the  ooanty  ooart  to  make  tiM 
aleetion  pieeinol  or  diatriot  amall  anoagh  that  aiz  Jndgea  only  will  be  re- 
qnirad  to  raoairo  and  connt  the  Tola.  The  oonnty  oonrt  of  Pettis  Conaty^ 
when  it  appointed  twelre  judges  for  one  precinct^  by  its  Tery  record  diacloeed 
the  absolute  necessity  for  dividing  this  preeinctb  It  ia  a  virtual  finding  that 
aiz  Judges  could  not  receive  and  connt  the  votes.  Instead,  in  that  city,  of 
following  the  plain  provialon  of  the  statute,  and  dividing  the  precinct^  they 
made  this  unauthorixed  appointment  of  six  additional  judges,  and  in  this 
way  preserved  all  the  objectionable  featurea  of  a  popular  election,  and  aecured 
to  the  people  of  that  city  none  of  the  benefita  that  the  atatate  was  deaignod 
to  secure.  The  statute  wisely  provides  that  each  roter  ahall  rote  only  i» 
the  township  in  which  be  reddest  or,  if  in  a  town  or  city,  then  in  the  eleo* 
tion  district  therein  in  which  he  resides.  This  provision  was  made  ao  that 
the  jndgea  and  voters  oonld  more  readily  know  who  ia  entitled  to  Toto»  awl 
the  more  easily  detect  any  attempt  to  vote  illegally,  either  for  want  of  reai- 
dence,  or  nonage,  or  other  disability.  Moreover,  as  having  precincta  amall 
enough  for  two  jndgea  to  receive  and  two  to  count,  the  judges  may  more  do> 
liberately  hear  diallenge%  and  decide  them  without  denying  others  the  right 
to  vote. 

"And  there  are  other  oonsiderations  that  doubtless  oontroUed  the  legisla> 
ture.  It  was  intended  that  the  boundaries  of  each  precinct  ahould  be  de- 
fined, and  every  elector  therein  ahould  know  the  voting  plaoe.  It  was  nevar 
intended,  as  was  done  here,  that  the  initial  letter  of  a  voter's  name  should 
subject  him  to  the  annoyance  of  going  from  one  voting  plaoe  to  another  no> 
cording  to  the  initial  letter  of  his  name.  It  waa  the  olear  intention  of  the 
law  that  every  voter  in  each  precinct  ahould  vote  at  one  and  the  same  places 
and  that  these  precincts  should  be  small  enough  to  permit  each  voter  to  caat 
his  ballot  on  the  day  of  eleotion  without  annoyance.  The  suggestion  that 
this  had  been  previously  done  ia  not  in  the  case,  and  if  it  was  is  no  jnsti6ca- 
tion.  There  was  no  avidenoe  heard  on  thia  branch  of  the  eaae  that  would 
tend  to  estop  the  oontestor. 

"Aa  the  judgea  in  exoeas  of  aix  were  not  even  de  /ado  Jndgea,  it  resulted 
that  at  leaat  aix  persona  nnauthoriaed  by  statute  were  permitted  to  pry  into 
the  ballota  of  the  voters,  and  thus  destroy  that  aeerecy  which  the  oonstitn- 
tion  aeonraa  against  every  one  but  a  awom  and  lawful  election  officer.  Tha 
poaition  taken  by  my  loMrned  brother,  that  the  two  polling  placea  within  one 
precinct  ia  not  an  abuse  of  the  statute,  ia  not  austained  by  those  Judges  of  thia 
oonrt  who  hold  that  this  violation  of  a  positive  enactment  doea  not  vitiata 
the  election." 

In  anch  oaaa  where  the  eonduct  of  the  eleotion  ia  ao  grossly  irregular  that 
the  oourta  cannot  determine  which  of  the  ballots  are  legal  and  which  illegal, 
the  whole  ahould  be  diaregarded.  "  In  no  other  way  can  the  law  be  upheld, 
and  the  parity  of  the  ballot  preserved.  It  follows  from  these  views  that  I 
hold  the  ballots  containing  the  names  of  the  Union-Labor  candidates  void, 
and  that  the  dividing  of  the  city  into  two  polling  places  was  illegal  and  un* 
authorized,  and  resulted  in  placing  the  ballots  in  the  hands  of  parties  who 
had  no  authority  to  aea  them,  and  was  a  dear  violation  of  the  atatnta.    In 
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«o  doing  I  follow  ttio  oommaad  of  th«  law  In  a  matter  of  Iho  highest  pahlio 


Chief  Jnatioe  Sherwood  fallj  oonearred  with  Mn  Jastioe  Ckntt  In  the 
^onolnsions  reached  bj  him  in  his  dissenting  opinion.  Mr.  Justice  Thomas 
«oncarred  with  the  majority  opinion  written  by  Mr.  Justice  Barclay,  so  far 
«s  the  dirision  of  election  precincts  in  Sedalia  was  involved,  but  dissented 
from  that  opinion,  and  concurred  with  Mr.  Justice  Gantt  in  holding  that  the 
ballots  eontaining  the  names  of  non-Union  oandidates  were  nnauthoHied 
«nd  Toid.  In  this  connection  he  said:  *'I  ooncur  in  the  result  reached  bj 
my.farother  Qantt  on  the  second  point  discussed  in  his  opinion,  bat  I  fear  he 
tes  stated  the  principles  npon  which  he  bases  that  result  too  broadly.  I  am 
sMt  prepared  to  say  that  a  county  clerk's  action  in  preparing  a  tioket  under 
4Nir  eleotion  laws  oan  be  reviewed  by  the  courts  after  the  election  in  all  cases, 
ttor  am  I  willing  to  say  that  it  cannot  be  reviewed  in  any  case.  That  wonld 
In  my  judgment  depend  on  circumstances. 

**  Under  the  specifications  in  the  notice  of  contest  in  this  oase^  which  were 
otricken  ont  on  motion  of  the  oontestee,  the  contestor  wonld  haye  had  the 
light  to  introdnee  evidence  to  show  that  the  Union-Labor  party  had  no 
oxistenoe  in  Pettis  County;  that  Sappington  had  not  been  nominated  by  any 
party,  or  by  any  number  of  electors;  that  his  nomination  had  not  been  oer* 
tified  to  the  clerk  at  all,  and  that  the  clerk  arbitrarily  put  his  name  on  the 
official  ballot  without  deciding  or  attempting  to  decide  anything,  simply  be- 
oaiue  he  was  requested  to  pat  it  there,  and  in  that  case  the  ballot  would 

liaTe  been  void I  do  not  believe  that  the  power  of  the  secretary  of 

•tate  or  olerk  in  preparing  the  official  ballot  is  unlimited.  It  would  be  a  per- 
nicious doctrine  for  the  courts  to  assert  that  the  oounty  olerk  ean  arbitrarily 
And  ad  libitum  pat  names  on  the  official  ballot  that  ought  not  to  be  put  on 
it^  and  that  the  candidates  who  have  a  legal  right  to  hare  their  names  on  it 
most  resort  to  the  courts  before  the  election  or  lose  their  remedy;  on  the 
other  hand,  if  the  olerk  should  receive  the  certificate  of  nomination,  should 
oxamine  into  the  facts  in  regard  to  it,  should  decide  that  the  nsmes  of  the 
parties  mentioned  therein  ought  to  go  on  the  official  ballot,  and  should  print 
nnd  publish  it  as  required  by  law,  and  no  objection  to  it  should  be  made 
prior  to  the  election,  the  courts,  in  a  eontest  arising  in  regard  to  it  after  the 
•lection,  might  rery  well  refuse  to  interfere  with  the  clerk's  decision  and 
hold  the  ballot  good,  though  it  should  turn  out  that  oertain  names  were  im* 
properly  printed  on  it;  bat  the  courts  should  hold  the  ballot  void  if  it  ap- 
pears that  names  were  illegally  printed  on  it,  unless  it  should  be  proved  that 
the  elerk  did  consider  before  acting,  and  that  he  did  search  and  inquire  be* 
fore  reaching  a  conclusion;  that  he  did  exercise  his  judgment  and  discretion, 
smd  that  he  did  not  arbitrarily,  and  without  a  pretense  of  authority  or  right, 
print  the  unauthorized  names  on  the  ballot. 

''I  take  the  position  that  the  clerk  has  not  a  earU  hhnehe  to  put  the  name 
of  orery  eager  applicant,  who  may  so  request,  on  the  official  ballot;  nor 
flhould  a  ballot  be  declared  void  in  every  case  in  which  a  name  is  on  it  which 
ought  not  to  be  on  it,  where  the  derk  exercised  a  sound  discretion  in  pre- 
paring it.  This  leares  the  courts  to  reriew  the  action  of  the  olerk,  and  to 
•djudioato  the  issue  as  the  Tory  right  of  each  ease  may  demand. 

**  The  court  below  ought  to  hare  refused  to  strike  out  the  portions  of  the 
BOtioe  of  contest  it  did  strike  out;  ought  to  have  heard  the  evidence  in  re- 
gard  to  how  and  why  the  names  of  the  Union-Labor  candidates  were  printed 
OB  the  ballot,  and  to  have  disposed  of  the  issue  on  the  evidence. 

^I  folly  agree  with  my  brother  Barclay  in  what  he  has  said  in  his  opinion 
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in  regard  to  Um  ilteHoB  prednots  in  Sedalia.  For  the  reasona  given  abov* 
I  think  the  jadgment  of  the  lower  oourt  ought  to  be  revoned,  and  tiM 
eanse  remanded  for  new  trial  on  the  merita." 

ELRCTioirs  —  ArsTRALiAif  Ballot  Law— AoDnra  NamstoTiokst.  — TIm 
act  providinp[  for  the  printing  of  an  official  ballot  at  the  publio  expense,  doaa 
not  prevent  a  voter  from  Totiug  for  whom  he  chooses.  He  may  "write  or 
paste  upon  hia  ballot  the  name  of  any  person  for  whom  he  deairea  to  rote  far 
any  offioe  **  i  People  t.  Shnw,  133  N.  T.  493;  bat  a  failure  to  oomply  with  th« 
aection  of  the  aot  oonoerning  nomination  is  not  aided  by  the  section  which 
permits  every  voter  to  write  or  paste  on  his  ballot  *'  the  name  of  any  par^ 
son  whom  ha  desires  to  vote  for  **:  Priee  t.  Lush,  10  Mont.  6L 

Blbctions  —  Irrbgulabitt  In  Ballots  —  Effrcf  ov.  —  Errors  of  pnblin 
officers  in  the  preparation  or  printing  of  ballots  will  not  invalidate  the  bal- 
loU:  Allen  v.  Olynn,  17  CoL  338;  31  Am.  St.  Rep.  SOi,  and  nota. 

Elboiioms  ^  EFncT  of  iBRBaoLABrrr  or  OnnoBBa.  —  Mara  irregnlaritiaa 
on  the  part  of  eleotion  officers  do  not  vitiate  the  election:  ParviM  ▼•  Wimbof^ 
130  Ind.  661)  90  Am.  St.  Rep.  25i,  and  nota. 

ELKanoir »  CoNBTRUonoif  or  Law&  — Coarta  ahoald  restriot  the  azoep* 
tions  which  azolade  ballota  where  the  spirit  and  intent  of  the  law  is  not 
thereby  violateds  Kellogg  v.  Hiekman^  12  CoL  250.  The  tandan<sy  of  n 
oonrt  is  to  effectnata  the  intent  of  the  voter,  and  a  atatnta  should  ba  an 
aonstrued  as  not  to  place  an  arbitrary  or  unreasonable  obatmction  in  hia 
wayt  PeopU  v.  Board  <^  County  Canvaasen^  129  N.  T.  895.  The  rales  pre- 
scribed by  statute  for  conducting  elections  are  designed  chiefly  to  afford  aa 
opportunity  for  the  free  and  fair  exercise  of  the  elective  franchise  and  to  aa» 
certain  with  certainty  the  resultt  DtBerry  ▼.  ITiOoUou^  102  N.  a  465;  11 
Am.  St  Rep.  767,  and  note. 

Elbctions  — Statutb  whbv  IfANDATORT. — If  a  itatnta  aspreasly  d*» 
dares  any  particular  act  to  be  essential  to  the  validity  of  an  election,  or  that 
its  omission  will  render  the  election  void,  the  courts  must  hold  the  atatnie 
to  be  mandatory,  whether  the  particular  act  goaa  to  the  merits  or  affects  tba 
result  of  the  election  or  notx  Panrin  v.  Wnhberg,  130  Ind.  561;  90  Am.  8tk 
Rep.  254»  and  nota;  8taU  v.  SasuMt  30  Fla.  668;  32  Am.  81.  B^  4A. 


BoBiNBON  V.  Smith. 

[mMnKnmi,aoi] 

KrxDnroi — Aooinnrr  Books.  ^Bank  books  of  acooonls  and  original  antriev 
ahown  to  have  been  acouratdy  kept  and  written  np  each  day  are  admia* 
aible  in  evidanca  in  favor  of  the  bank. 

Alexander  and  RichardBon^  and  OiUihan  and  Brorim^  for 
the  appellants. 

O.  iL  Chapman^  for  the  respondenk 

Macvablanb,  J.  Plaintiffs  are  bankers  and  sued  the  de- 
fendants before  a  justice  of  the  peaoe  for  an  alleged  OTerdraft 
of  fifty  dollars. 
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The  case  was  taken  by  appeal  to  the  circuit  courti  when 
upon  a  trial  the  defendant  recovered  judgraeoti  and  plaintiffs 
appealed  to  the  Kansas  City  court  of  appeals. 

Upon  a  hearing  in  that  court,  Smith,  P.  J.,  wrote  an  opinion, 
reversing  the  judgment  of  the  circuit  court,  and  the  appeal 
waa  certified  to  this  court,  the  opinion  being  deemed  in  con« 
fliot  with  decisions  of  the  St  Louis  court  of  appeals. 

At  the  trial  of  the  case  plaintiffs  offered  to  introduce  in  evi- 
dence their  "  ledger,  cash  book,  and  balance  book  kept  in  the 
transaction  of  their  business  as  bankers,  and  showing  the 
transaction  with  the  defendant,  and  offered  to  prove  that  they 
were  accurately  kept,  and  that  entries  were  made  and  the 
books  written  up  each  day  from  the  checks  of  the  customers 
and  tickets  of  the  teller,  and  that  the  books  were  balanced 
each  day  to  verify  their  accuracy.''  These  offers  were  refused 
and  the  books  excluded.  This  ruling  of  the  court  is  the  only 
error  assigned  here. 

Judge  Smith  in  his  opinion  says:  ^Upon  the  long  and  well- 
recognized  principle  that  the  book  entries,  made  by  a  party 
himself,  or  by  his  clerk,  in  the  usual  course  of  his  business, 
being  contemporaneous  with  the  fact,  and  part  of  the  re$ 
gestx^  are  admissible  in  evidence,  I  think  the  offer  of  evidence 
made  by  plaintiffs  should  not  have  been  rejected.''  Since 
this  opinion  the  whole  question  has  been  carefully  considered 
by  this  court,  the  decisions  in  this  state  reviewed,  and  in  an 
elaborate  opinion  by  Black,  J.,  the  same  conclusion  was  reached 
as  that  arrived  at  by  the  court  of  appeals:  Anchor  Milling  Co. 
T.  WaUh,  108  Mo.  277;  82  Am.  St.  Rep.  600. 

The  court  committed  error  in  refusing  to  admit  In  evidence 
the  books  offered.  Judgment  of  Kansas  City  court  of  appeals 
aflkmed.    All  concur,  __^ 

BvmEra— Aoooun  Booxa  —  An  aooonnt  book  of  orfgiaal  ontrioi^  fair 
«B  ito  faoa^  and  thown  to  havo  been  kept  in  tho  usual  ooofM  of  biuinota,  is 
■^im^T*M^  In  oTidonoo  avan  in  faTor  of  the  paraon  keaping  it!  Author  Mltt^ 
UgOcw.  WaUK  lOS  Mo.  SH;  S8  Anu  8t  Bop.  600^  sad  mIs  with 
diaonaing  llio  Bnbjaotad  oollaotacL 
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FSBOUSON  t;.  SoDBH. 

[lUMnwUBI,  90ft.] 

Triht  DnD  BT  Mabusd  Wokan.  —A  marriod  wonuui  awy*  bj  JoUag 
with  her  hiubaady  exeoate  a  ralid  mortgage  or  deed  of  tmst  npoa  btf 
ml  Mtate  to  Moare  a  debt  of  her  hasband,  and  may  therem  appoint  ft 
tniatoe  to  make  aaU  in  default  of  payment  of  the  debt  eecared. 

Usumr — BmoT  of  CoNTRAor  iob.  —  While  a  oontraot  calling  for  mmnamm 
intereat  ii  not  void,  still  the  creditor  forfeits  the  whole  interesti  and  tb» 
legal  interest  is  collectible  from  the  debtor  and  goes  into  the  sohool  fiiiid. 

UsuBT  —  Right  to  Kiooyek.  ^  One  who  volnntarily  pays  unlawfnl  inte^ 
eat  vpon  a  nsnrions  contract  cannot  reooTer  it  by  snit. 

UsumT  —  ErrBOT  ov  Mobtqagi^Rbstrainino  Saul — ^Whoa  nanrydoM 
Bot  invalidate  a  mortgage,  a  sale  nnder  the  power  contained  therein  will 
Bot  be  enjoined  by  reason  of  it^  anlen  tho  debtor  beings  into  ooarft 
the  principal  and  legal  interest  dna. 

Ububt  —  Dbibnsb  or  to  Mobtoaob  Whbv  Loot.  -»So  long  as  a  mortsaga 
proTiding.for  nsnrions  interest  remains  executory,  the  mortgagor  may 
avail  himself  of  the  asnry  as  a  defense;  but  whan  tha  mortgage  con* 
tract  is  execnted  by  foreclosure  or  otherwise,  and  when  oihen  hava 
In  good  faith  acquired  an  interest  in  the  property,  tho  defeoao  of 
Bsnry  is  no  longer  available  to  the  mortgagor,  and  this  is  aspaetallj 
the  case  when  he  has  been  guilty  of  laohes. 

VOBBIOK    CoRPOBATIOB  —  RlGHT  TO  TaKB    MoBTOAOB.  —  A  foVS(gB 

lation  is  entitled  to  maka  a  mortgage  loan  in 


W.  O.  Wells  and  Juniu$  W.  JenKm^  for  the  Appellant 

0.  H.  Dean  and  0.  0.  Tiehenor^  for  the  Respondent. 

Thomas,  J.  Action  to  redeem  from  sale  nnder  a  deed  of 
trust  Judgment  in  the  court  below  for  defendants,  and  plain- 
tiff appeals. 

The  facts  for  a  proper  nnderstanding  of  the  qnestiooa  de» 
cided  will  sufficiently  appear  in  the  opinion, 

1.  The  trial  court  was  correct  in  ruling  that  a /mm  mmtC 
in  Missouri  may,  by  joining  with  her  husband  as  prescribed 
by  our  statute  of  conveyances,  ezecnte  a  valid  mortgage  or 
deed  of  trust  upon  her  legal  real  estate  to  secure  a  debt  of  her 
hnsband,  and  may  appoint  therein  a  trustee  to  make  sale 
of  the  property  in  default  of  payment  of  the  debt  secnred: 
Schneider  y.  Staihr,  20  Mo.  269;  Hagerman  t.  Sntton^  91  Ha 
£19;  Rinee  ▼.  Mansfield^  96  Ma  894;  WUcox  ▼.  Todd,  64  Ma 
490. 

2.  It  is  contended  that  the  debt  secured  by  the  deed  of 
trust  in  question  bore  interest  at  a  usurious  rate,  and  tha  tale 
for  that  reason  was  void.  The  principal  sum  secnred  was  six 
thousand  dollars,  and  payable  five  years  after  date.  The  in* 
iereat  thereon  for  the  five  years  at  the  rate  of  ten  per  cent  waa 
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eeonred  hj  ten  notes  for  three  handred  dollars  each,  payable 
aix,  twelvey  eighteen^  twenty-foar,  thirty,  thirty-six,  forty-two^ 
forty-eight,  fifty-four,  and  sixty  months  after  date,  with  inter- 
est at  the  rate  of  ten  per  cent  per  annum  after  maturity,  and 
the  contention  is  that  this  transaction  is  usurious. 

Conceding  the  correctness  of  this  proposition,  without  d^ 
eiding  the  question,  the  plaintiff  has  no  right  to  redeem  from 
the  sale  under  the  deed  of  trust  in  question.  The  interest  notes 
falling  due  six,  twelve,  eighteen,  twenty-four,  and  thirty 
months  after  date  were  paid,  and  the  sale  was  made  for  de- 
fault of  payment  of  those  falling  due  thirty-six  and  forty-two 
months  after  date,  and  when  the  trustee  credited  the  net  pro- 
ceeds of  the  sale  on  the  note,  he  allowed  $23.08  interest  on 
the  notes  falling  due  thirty-six  months  after  date,  and  $8.08 
en  the  note  falling  due  forty-two  months  after  date.  There 
can  be  no  question  that  the  $23.08  was  legally  allowable  as 
compound  interest,  it  having  been  calculated  from  the  expira* 
tion  of  the  year.  This  leaves  $8.08  only  which  could  be  re* 
garded  as  usurious  interest  under  any  rule  that  could  be 
adopted.  The  land  brought  two  thousand  five  hundred  dol- 
lars at  the  sale,  and  there  is  a  large  balance  of  the  debt  that 
has  not  been  paid.  The  plaintiff  has  a  right  to  have  this  sum 
of  $8.08  credited  properly  on  the  debt,  if  it  was  usurious,  but 
she  has  no  right  to  come  into  a  court  of  equity  and  ask  to 
have  the  sale  set  aside.  If  she  had  desired  to  take  advantage 
of  the  defense  of  usury,  she  should  have  tendered  the  proper 
amount  before  sale:  Perrine  v.  Poutsan^  63  Mo.  809;  MeOloth* 
Un,  Adm\  v.  Hemeryy  44  Mo.  350;  Corby  v.  Bean^  44  Mo.  879. 

A  contract  calling  for  usurious  interest  is  not  void  in  Mis- 
eouri:  Montany  v.  iZocfc,  10  Mo.  506.  In  such  case  the  creditor 
forfeits  the  whole  interest,  but  the  interest  at  the  legal  rate  is 
collectible  from  the  debtor,  and  goes  into  the  school  fund: 
Rev.  Stats.,  1889,  sec.  6976.  One  who  voluntarily  pays  unlaw- 
ful interest  upon  a  usurious  contract  cannot  recover  it  by  suit: 
Kirkpatriek  v.  Smithy  66  Ma  389;  Ran$am  v.  Hays^  39  Ma 
445. 

It  is  no  ground  for  enjoining  a  sale  under  a  deed  of  trust 
that  the  notes  secured  reserve  usurious  interest  or  include  it, 
except  in  those  states  where  usury  rendera  the  contract  void. 
The  trustee's  duty  to  sell  and  apply  the  proceeds  in  discharge 
cf  the  debt  legally  due  remains  the  same.  If  he  should 
attempt  to  misapply  the  proceeds,  and  pay  on  account  of 
Qsury  what  was  not  legally  due,  the  court  would  interfere, 

▲M.  dr.  Rsp.,  You  XXXUL  —88 
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Where  xxBxxrj  does  not  invalidate  the  mortgage,  a  sale  under 
the  power  will  not  be  enjoined  by  reason  of  it,  nnleea  the 
debtor  brings  into  court  the  principal  and  the  legal  intereflt 
due:  Took$  y.  Newman,  76  111.  216;  PowM  y.  HopHm^  88  Md. 
1;  Walker  y.  Coekey^  88  Hd.  76;  Edava  ▼.  CrampUm,  61  Ala. 
60L 

''After  a  foreclosnre,  a  mortgage  contract  is  regarded  as 
ezecnted.  So  long  as  the  contract  remains  ezecatory,  the 
mortgagor  can  avail  himself  of  the  usury;  but  when  it  is  ex^ 
ented,  and  others  have  in  good  faith  acquired  interests  in  the 
property,  the  objection  can  no  longer  be  raised  ":  1  .Jones  on 
Mortgages,  4th  ed.,  sec.  646. 

8.  The  Connecticut  Mutual  Life  Insurance  Company  ml 
Hartford,  Connecticut,  though  a  foreign  corporation,  was  an* 
tborised  to  make  this  loan:  Connecticvi  Int.  Co,  v.  Atberi^  89 
Ma  181;  Long  v.  Lotig,  79  Mo.  652. 

4.  Plaintiff's  laches  is  fatal  to  her  claim  of  relief  in  this 
ease.    She  and  her  husband  executed  the  deed  of  trust  in 
1872.    The  property  was  sold  under  it  by  the  trustee  in  1876 
to  the  Connecticut  Mutual  Life  Insurance  Company,  and  the 
possession  of  the  property  was  then  surrendered  to  it.    Plain- 
tiff's  husband  died  in  1879,  and  the  insurance  company  sold 
the  property  to  Patrick  Soden  in  1880,  for  twelve  thousand 
dollars,  and  the  latter  took  immediate  possession,  and  has 
continued  in  possession  ever  since;  and  this  suit  was  not  in- 
stituted until  1887.    The  property  having  gone  into  the  hands 
of  an  innocent  purchaser,  and  plaintiff  having  delayed  action 
for  over  eight  years  after  she  became  discovert,  and  no  defect 
in  the  proceeding  being  apparent  on  the  face  of  the  deed  of 
trust,  or  the  trustee's  deed,  it  was  too  late  for  plaintiff  to  seek 
redress  at  the  time  she  did:  Burgess  v.  SL  Louis  Co.  R.  R.  Co^ 
99  Mo.  508;  SchradsH  v.  Albright,  93  Mo.  48;  Stamper  v.  Rolh 
•rto,  90  Ma  688;  Kline  t.  Vogel,  90  Ma  248;  Reel  t.  Efiring, 
71  Ma  29. 

What  is  said  above  in  regard  to  usury  is  based  on  the  law 
as  it  existed  in  this  state  prior  to  1891.  In  the  latter  year 
two  statutes  were  passed  making  some  radical  changes  on  this 
subject,  which  it  is  not  necessary  for  us  to  consider  at  this 
time  as  they  do  not  affect  the  transactions  involved  in  this 
eontroversy. 

Other  questions  are  presented  by  the  briefii  of  connsel,  bat 
we  do  not  deem  them  of  sufficient  importance  to  give  them 
notice.    The  learned  trial  judge  in  the  court  below 
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gaT0  this  case  a  very  careful  consideration,  n»  Is  evident  from 
•n  elaborate,  exhaustive,  and  able  opinion,  which  he  prepared 
and  filed,  and  which  was  printed  for  our  reference,  and  the 
ooQolasions  he  reached  were  not  only  sound,  but  they  were 
the  only  conclusions  he  could  have  justly  reached  under  the 
law  applicable  to  the  facts  disclosed  by  this  record,  and  the 
judgment  is  accordingly  affirmed.    All  concur. 

MoKTaAos  BT  Wrra  of  Hsa  Sipabatb  Propsrtt  to  Siovaa  Husband^ 
Dbbt,  mod  in  omisideratioii  of  an  extension  of  time  for  the  payment  thereof 
fa  valid  if  fairly  obtainedi  Chtm  t.  Scramge,  19  Iow%  461;  S7  Am.  Deo. 
447.  and  note.  See  Kamtu  Mfg.  Co.  t.  Oandy,  11  Neb.  448;  38  Am.  Bep^ 
1701  A  wile  oan,  lyy  oomplying  with  the  formalities  preeoribed  by  etatnte^ 
paai  lier  whole  estate  for  the  paymeatof  her  husband's  debts:  ffoUi$r.  Frm^ 
coii^  6  Tex.  195;  SI  Am.  Deo.  760,  and  note  with  many  eases  eollectedi 
Ikmareti  t.  Wfnkoo/j^  8  Johns.  Ch.  129;  8  Am.  Dea  467.  A  married  woman 
vlio  mortgages  her  separate  property  to  secure  a  loan  to  her  hnsbaud  is  a 
snrety  and  nol  the  principal  debtor:  BuU  ▼.  CoU,  77  OsL  64;  11  Am.  St 
Bepu  236.  A  married  woman  oaanot  encnmber  her  separate  property  for  the 
debt  ol  another:  Hcafman  r.  Ogbom^  54  Pa.  St  120;  93  Am.  Deo.  679,  and 
Bota.  In  Indiana  a  note  and  mortgage  executed  by  a  man  and  wife  to  secure 
m  loan  to  him  cannot  be  enforced  against  her  where  the  property  included  in 
Ae  mortgage  is  held  by  them  as  tenants  by  the  entiretiesi  WUnon  ▼.  Logttet 
181  Ind.  191;  81  Am.  St.  Rep.  426. 

UsoaT  —  EmoT  or  Contbaot  for.  —  A  reservation  of  an  illegal  rate  of 
interest  does  not  prevent  a  recovery  of  the  principal  and  legal  interest 
thereon:  Phiiadeiphia  eie.  S.  R.  Co.  w.  Lewis,  33  Pa.  St  33;  76  Ara.  Dec 
ff74^  and  note;  Presideni  de.  ▼.  Swayne,  8  Ohio^  257;  32  Am.  Dec  707,  and 
ooto.  Interest  on  a  nsurious  contract  may  be  recovered,  unless  the  party 
aflbeted  by  the  usury  sets  up  the  usury  in  his  answer,  and  tenders  the  prin- 
cipal sum:  Rodi  Riper  Bank  r.  Sherwood,  10  Wis.  830;  78  Am.  Dec  669,  and 
■otc  The  statute  of  Arkansas  denonnoes  the  taking  of  usury,  and  upon 
all  oontracts  for  its  payment  impresses  the  stamp  of  abeolute  nullity;  and 
this  blight  oovera  the  entire  transaotioo.  It  extends  to  tho  principal  as  well 
M  Hm  iUegal  iaterwtt  Vahlberg  ▼.  Keakm,  61  Ark.  534)  14  Am.  St  Rep. 

WomMMM  OnffOBAffiom.  — Pdiwrn  vo  OoirraAcr:  Sea  fUbcio  TIeelcOK 
ik  IliMaib  81 W.  Va.  586;  S6  Am.  St  ftep.  925b  sad  Bola  with  oases  ooUeeted« 
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■rATon  w  LiMiTAnrara.  — Pavt  pATMsm  of  myimtumi,  will  lite  11  mI 

of  the  itatato  of  limilatioiit. 

PATMBNTS^AppuGATioir  OF.  —  Whoi  ft  oreditor  holds  Mvoni  daioM 
against  hit  debtor,  the  Utter  od  making  a  payment^  maj  dtreok  vpoa 
which  debt  it  ehall  be  eredited,  bat  failing  to  do  this  tho  ereditor  may 
make  the  application  in  the  manner  most  to  hb  intereet  If  neither 
the  debtor  direoti,  nor  the  ereditor  appliee  the  payment^  the  law  will 
apply  it  to  the  debt  which  first  matiuei^  anlen  jostioe  and  eqnity  d** 
mand  a  different  appropriation. 

Payments  —  Appuoatioh  or.  —  When  a  ereditor  holdj  two  oUdms  sgaiast 
hie  debtor,  and  the  latter  makes  a  payment  withont  directing  to  whieh 
debt  it  shall  be  applied,  the  ereditor  may  apply  it  equally  to  tho  pof>" 
meat  of  each  debt,  neither  being  barred  by  Umitation. 

Pabtiis  — BiOBT  Of  Tbitstu  to  Sus.  —When  a  note  is  made  payaUo  to 
a  party  as  tmstee  he  may  sne  thereon  in  his  own  name  after  the  dsaHh 
of  the  beneficiary  and  when  no  administrator  has  been  appointed. 

WulizenxM  and  Kleinschmidt^  for  the  appellant 
Benjamin  J.  Klene^  for  the  respondent 

Macfarlanb,  J.  Suit  was  commenced  Angnst  IS*  1889, 
apon  a  note  for  three  thousand  dollars,  dated  April  1,  1866, 
made  by  defendant  and  one  John  Schreiber,  and  payable  to 
Christian  Beck,  trustee  of  Anna  Eliza  Beck,  one  year  after 
date.  Upon  the  note  credits  were  indorsed  as  follows:  April 
1,  1867,  interest  $300;  April  1,  1868,  interest  $300;  March  6, 
1873,  $50;  June  28,  1877,  $50;  November  11, 1885,  $& 

The  answer  admitted  the  execution  of  the  note,  denied  the 
payments  of  March  6, 1873,  June  28, 1877,  and  November  11, 
1885;  and  set  up  the  statute  of  limitations  in  bar.  The  ans- 
wer further  charged  that  Anna  Eliza  Beck  was  dead,  and  the 
note  being  payable  to  plaintiff  as  her  trustee  belonged,  solely 
to  her  estate,  and  suit  thereon  could  not  be  maintained  in  the 
name  of  the  trustee.    The  reply  was  a  general  denial. 

The  evidence  upon  the  trial  showed  that  Anna  Eliza  Beck 
was  the  wife  of  Christian  Beck;  that  she  died  in  1881,  and 
no  administration  was  ever  taken  out  on  her  estate.  The 
evidence  further  showed  that  $300  interest  was  paid  on 
the  note  April  1,  1867,  and  April  1,  1868,  and  the  payments 
indorsed  as  such  credits  thereon.  In  1872  defendant  and 
Schreiber  gave  plaintiff  their  note  for  $900,  being  interest  for 
the  years  1869, 1870,  and  1871,  on  the  $3,000  note  in  suit  At 
the  same  time  Haas  gave  a  second  deed  of  trust  to  secure  this 
$8,000  note  upon  certain  real  estate  in  Carondelet,  subject  to 
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a  prior  deed  of  trust  for  $3,000,  the  property  having  ooBi  Mr. 
Haasy  as  he  testifies,  over  $6,000.  In  1872  Haas  and  Schrei- 
ber  failed.  In  1873  Beck  foreclosed  the  deed  of  trust  above 
mentioned,  buying  the  property  subject  to  the  first  deed  of 
trust  for  $50,  which  he  credited  pn  the  $3,000  note. 

The  evidence  tended  to  prove  that  in  1877  defendant  gave 
plaintiff  a  note  on  a  third  person  for  $1,000,  instructing  him 
not  to  take  less  than  $100  for  it  He  received  that  sum  and 
credited  $50  on  the  note  in  suit,  June  28,  1877,  and  $60  on 
the  $900  note.  Plaintiff  testified  that  these  credits  were  made 
by  defendant  himself;  this,  defendant  denied.  Defendant 
also  owed  plaintiff  $100  or  more  on  account  Defendant  re* 
mitted  to  plaintiff  from  November  10,  1885,  to  July,  1887,  on 
several  occasions,  sums  of  from  $S  to  $10  each.  Plaintiff  tea* 
tified  that  these  were  sent  in  response  to  demands  on  account 
of  these  debts.  Defendant  testified  that  they  were  intended 
as  mere  donations.  The  letters  accompanying  the  remittances 
gave  no  directions  as  to  the  application  of  the  amount  sent 
Ten  dollars  were  sent  by  letter,  dated  November  10,  1885. 
Five  dollars  of  this  were  credited  on  the  note  in  suit  under 
date  of  November  11,  1885. 

The  verdict  on  the  facts  was  for  the  plaintiff,  and  from  a 
judgment  therein  defendant  appealed.  The  question  is, 
whether  the  payments  made  and  placed  as  credits  upon  the 
note  in  suit  were  sufficient  to  take  it  out  of  the  statute  of 
limitation.  The  circuit  court  held  that  they  were  so,  if  made 
as  payments. 

1,  It  is  not  disputed  by  the  defendant  that  part  payment 
of  a  demand  will  take  it  out  of  the  statute  of  limitation,  and 
if  $50  were  paid  on  the  note  June  28,  1877,  and  $6  November 
11,  1885,  the  action  was  not  barred  when  it  was  commenced: 
Wood's  Limitation  of  Actions,  sec.  97,  p.  221;  Rev.  Stats.,  sec 
6796;  Shanifum  v.  Atutin,  67  Mo.  485;  Beek  v.  Haaa^  81  Ma 
App.  188. 

2.  It  is  admitted  that  the  money  to  the  amount  indicated 
by  the  credits  on  the  note  was  paid  by  defendant  to  plaintiff, 
but  defendant  denies  that  he  intended  that  it  should  be  ap- 
plied as  payments  on  the  notes. 

The  rule  in  reference  to  the  appropriation  of  payments  is 
well  settled  in  this  state.  When  a  creditor  holds  several  claims 
against  his  debtor,  the  latter,  on  making  a  payment,  has  the 
right  to  direct  upon  which  debt  it  shall  be  credited;  if  he 
fives  no  direction,  then  the  creditor,  on  receiving  the  pay 
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menti  can  make  the  application;  if  neither  the  debtor  diredR, 
nor  the  creditor  applies,  the  payment,  then  the  law  will  applf 
it  to  the  debt  which  first  matures,  unless  justice  and  equity 
demand  a  different  appropriation:  OarUner  ▼•  Kemper^  58  Mo. 
670;  Waterman  y.  Younger^  49  Ma  416;  MeCune  t.  BeU^  45  Ho. 
181;  Wood's  LimiUtion  of  Actions,  sec  110,  p.  238. 

There  is  no  dispute  about  the  payments  made  April  1, 1867, 
and  April  1, 1868,  of  $300  each.  These  payments  were  prop- 
erly credited  on  the  note.  As  to  the  application  of  the  credit 
of  $50,  dated  June  28, 1877,  the  evidence  is  conflicting.  De- 
fendant testified  that  he  directed  the  $100  collected  to  be  paid 
on  the  $900  note,  while  plaintiff  testified  that  defendant 
directed  him  to  **  credit  it  on  both  notes.''  His  recollection 
was  that  defendant  himself  indorsed  the  credit  on  the  note. 

As  to  the  credit  of  $6  November  11,  1885,  the  evidence 
shows  that  defendant  transmitted  to  plaintiff  $10  in  a  letter, 
in  which  he  says:  ^  Inclosed  I  send  you  the  promised  $10, 1 
am  sorry  I  cannot  make  it  more."  Plaintiff  testified  that  this 
and  other  small  remittances  were  made  in  answer  to  requests 
of  payment  on  these  notes.  Defendant  testified  that  these 
payments  were  not  intended  to  apply  on  any  indebtedness — 
**  did  not  expect  a  credit  on  the  note;  just  wanted  to  help  him 
out'*  This  evidence  was  ample  to  support  the  verdict  of  the 
jury  that  the  $50  credit  was  placed  upon  the  note  by  the  di- 
rection of  defendant,  and  that  the  $10  remittance  was  intended 
as  a  payment  on  existing  indebtedness. 

The  court  instructed  the  jury  that  they  should  find  those 
facts  or  the  note  was  barred  by  the  statute  of  limitation.  The 
instruction  of  the  court  on  this  question  was  fall,  and  fairly 
presented  the  theories  of  both  the  parties. 

8.  It  is  insisted  that  though  plaintiff  had  the  right  to  ap» 
propriate  the  ten  dollars  payment  as  a  credit  upon  either  note, 
in  the  absence  of  instructions  from  the  defendant  to  the  con- 
trary, he  had  no  right  to  divide  the  payment  and  credit,  a 
part  on  one  note  and  a  part  on  the  other  as  was  done. 

In  support  of  this  contention  two  cases  from  the  supreme 
eourt  of  Vermont  are  cited:  Ayer  v.  Hawkins^  19  Vt.  80,  and 
Wheeler  v.  Housey  27  Vt  736.  In 'these  cases  the  ooart  argues 
*^  that  the  right  of  designation  among  the  creditors'  demands 
ii  essentially  the  right  of  the  debtor;  and  hence  if  he  silently 
waives  it  in  favor  of  the  creditor,  it  should  be  intended  that 
he  does  so  relying  upon  a  mode  of  application  to  which  he 
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4M>ald  not  justly  or  reasonably  object"  That  the  debtor  could 
reasonably  object  to  any  appropriation  of  the  payment  which 
^rould  revive  his  legal  liability  upon  more  than  one  debt,  and 
euch  appropriation  could  not  be  made. 

The  mlOt  as  generally  understood  in  this  state,  allows  the 
oreditor  to  appropriate  the  payment  in  the  manner  most  to 
his  own  interest  When  the  debtor  himself  waives  the  right, 
provided  that  the  application  he  makes  does  not  operate  in- 
equitably to  the  debtor.  He  is  not  required  to  consult  the 
interest  of  the  debtor:  See  authorities  cited  iupra;  Shortridge 
▼•  Pardee^  2  Ma  App.  868;  18  Am.  &  Eng.  Enoy.  of  Law, 
239,  note  2. 

We  are  able  to  see  nothing  more  inequitable  in  stopping 
the  running  of  the  statute  of  limitation  upon  two  debts  than 
upon  one  only,  neither  being  barred  at  the  time  the  payment 
is  made.  If  these  payments  had  resulted  in  reviving  debts 
already  barred,  the  effect  might  have  been  different,  though 
it  is  difficult  to  see  that  any  equities  of  the  debtor  are  affected 
in  either  case:  Johmon  ▼.  Johnaony  81  Mo.  836. 

But  whatever  the  correct  rule  in  such  case  may  be,  the  note 
in  suit  was  the  older  of  the  two  held  by  plaintiff,  and  if  no 
designation  had  been  made  by  either  the  debtor  or  creditor, 
the  law  would  have  applied  the  whole  payment  as  a  credit 
upon  this  note  under  the  rule  before  stated.  The  legal  effect 
on  the  running  of  the  statute  would  have  been  the  same,  and 
defendant  can  have  no  just  ((round  of  complaint 

4.  Complaint  is  made  of  the  refusal  by  the  court  of  the 
entire  series  of  instructions  prayed  by  defendant  Most  of 
these  instructions  were  inconsistent  with  the  law  as  herein 
declared,  and  were  properly  refused.  The  court  gave  to  the 
jury  one  plain,  consistent,  and  intelligible  instruction,  cover- 
ing every  phase  of  law  and  fact  in  the  case,  and  including 
every  proper  request  made  by  defendant  Indeed,  the  in- 
struction is  more  favorable  to  defendant  than  he  had  the 
right  to  demand.  In  such  case  there  was  no  error  in  refusing 
those  asked. 

6.  Objection  is  made  that  the  note  being  payable  to  plain- 
tiff as  trustee  lor  his  wife,  and  the  wife  being  dead,  the  suit 
could  only  be  prosecuted  in  the  name  of  her  executor  or  ad- 
ministrator. This  contention  cannot  be  maintained.  Our 
statute  authorises  the  trustee  of  an  express  trust  to  sue  in  his 
ewa  name:  Rev.  Stats.,  1889,  see.  1991.    ^  A  trustee  ef  an 
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tzpress  trust,  within  the  meaning  of  this  aection,  ahall  bi 
construed  to  include  a  person  with  whom  or  in  whose  name  i 
contract  is  made  for  the  benefit  of  another/' 

Such  is  the  definition  of  the  statute,  and  plaintiff  daarlf 
comes  within  its  terms.  No  administrator  of  the  deoeased 
wife  has  been  appointed,  and  defendant  has  nothing  to  do 
with  the  apphcation  of  the  trust  fund  afUr  the  tmstas  has 
collected  it:  Beck  v.  Haas,  81  Mo.  App.  IM. 

Judgment  afiSrmed.    All  concur. 


linnTATiov  ov  Actions— Emor  of  Paw  Patmsst  on.  — Hm  M^am 
of  part  of  a  debt  la  evidence  of  a  promUe  to  pay  the  Nmaiader.  ao  u^!»!! 
Tent  the  operation  of  the  atatate  of  limitationa  aa  a  bar:  JfewUm  w  nZ^ 
i°*Sl-  L^**-^^'  26  Am.  Dea  68,  sod  note;  JSiaU  t.  #««..  W  iL.  «S?i 
Am.  St  Rep.  654,  and  note;  CknuaU  w.  dement.  69  Wia.m«  2  Am.  aLBaiL 
imK  and  note.  See  abo  notea  to  LamUM  w.  Moth,  58  Am.  Ben.  749.  WaMmi 
T.  Krqft,  55  Am.  Rep.  52;  and  ^ttf^^ooii  t.  Bixler,  39  Am.  Rep.  418.       ^^ 

Paticsrts — AFPLiOATioir  or  bt  Dxbtob.  —  When  a  debtor  owea  ilia  ama 
Ofeditor  more  than  one  deb^  he  may  generally  direot  to  what  debt  a  payment 
■h^  be  applied,  PkUUp,  t.  Henuhfi,  78  Tex.  878;  22  Am.  St  SaM 
•nd  note;  note  to  Fnaier  r.  Lanahan,  17  Am.  St  Rep^  618;  W<ukimaL  ^' 
OobOo.  t.  /oA,««.  123  Pa.  St  576;  10  Am.  St  Rep.  563;  Piitm^^Ti^L 
17  Vt  54;  42  Am.  Dee.  478.  and  note;  Vkar^  r.  Moon,  2  Wfttta.'  ifir  ^ 
Am.  Dea  3^;  Baker  r.  8(ady>oole.  9  Cow.  420;  18  Am.  Deo.  50r«d  note- 
note  to  i?mrfy  t.  aW4  13  Am.  Dea  505;  Pkberingw.  Ay,  8  Honat  474,  S 
Am.  Deo.  291. 

Patmbrti^Afplioatiov  ov  bt  Crbbitob.  — a  eredltor  mnj  dinel  a 
payment  to  any  debt  which  he  may  ohooae  when  the  debtor  haa  not  diracted 
nioh  application:  Bhie  y.  Sawyer,  83  Ma.  129;  23  Am.  St.  Repi  762L  and 

note  with  caMa  ooUeotadi  Wood  r.  OaOaghoM.  91  UiOL  m;  I  J^  g^Bn. 
697f  ftnd  Bote.  '^ 


First  National  Bank  v.  Faynb. 

till  MnKnna,  »L) 
Wn'B  UUB  —  OoMPBTBircr  —  Death  of  CoirnuonBo  Aobbt.— Tlio  tBle 
that  the  death  of  the  oontraoting  agent  of  a  anrWring  party  to  a  ooa. 
traet  in  anit  exdadea  the  eridenoe  of  the  other  oontracting  party  dow 
not  extend  further  than  to  tranaaotiona  had  by  aneh  party  with  tlM  4a> 
oaaaed  agent  of  the  other  party  acting  in  behalf  of  hia  prindpaL 

WiniB8BB8— OOMFBTBIIOT— DbATH  OF  CONTBAOnNO   PaBTT.  —  In  Bft  ao- 

tion  by  a  bank  aeeking  to  charge  certain  indoraera  aa  makera  of  a  note 
axecoted  by  a  maker  ainoe  deceased  and  payable  to  hia  own  order  the 
aaahier  of  the  bank  who  acted  aa  ita  contracting  agent  in  the  matter 
being  alao  dead,  the  bookkeeper  of  the  bank  ia  competent  to  teaUfv  thai 
thaaota  had  not  been  indoraad  byaoek  maker  bI  tha  timaUwBc  ia- 
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dorsed  by  th«  partiM  sooglil  to  be  ehmrgod  m  maken^  and  thtf  afe  ooni* 
petont  to  tostify  in  rebuttal  that  it  had  been  ao  indorsed. 

NaooTiABLs  LffOTRUMBiiTB — Bmcv  <np  iNDOBsnunrr  bt  Omm  not  a  Patib. 
The  role  that  when  a  penon  indoraea  n  negotiable  note  in  blankt  not  b^ 
ing  a  pajee  or  indoraee  thereof  he  ia  to  be  treated  prima  faek  as  » 
■laker,  doea  not  apply  to  the  indorsement  of  a  note  made  payable  to  the 
order  of  the  drawer. 

Vbootiablb  iHantuMsim — Sivior  of  Ivdobsbomt  bt  Obb  vot  a  Patbb» 
One  who  indoraea  a  note  made  payable  to  the  order  of  tho  dmrnw^ 
aot  be  eharged  aa  a  maker,  and  ean  only  be  eharged  aa  an  indoraar 
llio  eontraot  la  perfeoted  by  the  indoraement  el  the  drawer's 
payee. 

21 F.  MeDearfM%  for  the  appellant. 

8ila$  B.  Jane$f  for  the  respondenta. 

Brack,  J.  This  action  ia  based  upon  the  Indorsementa  of 
defendants  upon  the  following  promissory  note  filed  with  the 
petition: — 

^  $6,000.  St.  Louis,  Mo.,  March  28, 1889. 

^  Sixty  daya  after  date  I  promise  to  pay  to  Robert  H. 
Payne  or  order  $6,000.    Value  received,  with  interest  at  the 

rate  of per  centum  per  annum.    Negotiable  and  payable 

withoat  defalcation  or  discount 

•*  ROBBBT  H.  PaYOTB.* 

Upon  which  were  the  following  indorsementa: — 
^May  80, 1889.    Protest  ia  hereby  waived  by  the  undeiw 
dgned  indorsera:—  ^Robbbt  H.  PathIi 

^Famnib  F.  PatnBp 
^Rochester  Fobdw'' 

The  petttion  was  In  two  counta.  The  first  charged  the  d^ 
fendanta  aa  makers,  the  second  aa  indorsers,  waiving  protest; 
iaaoo  was  joined  by  answer,  and  the  case  tried  before  the 
eourt  without  a  jury.  The  signatures  of  the  parties  on  the 
note  were  admitted. 

The  evidence  tended  to  prove  that  the  waiver  of  protest  of 
Hay  80^  1889,  indorsed  on  the  back  of  the  note  was  written 
on  that  day  by  Robert  H.  Payne,  and  no  authority  from  de« 
fendants  to  him,  so  to  do,  being  shown,  the  only  possible  ground 
of  recovery  in  the  case  waa  to  charge  the  defendants  as  makers. 

The  court,  at  the  request  of  the  plaintiff,  declared  the  law 
of  the  case,  by  way  of  instruction,  to  be  that,  ^  if  the  evidence 
ahowa  that  the  defendants  indorsed  their  names  on  the  back 
of  the  note  in  auit,  while  in  the  hands  of  the  payee,  and  that 
the  payee  negotiated  and  delivered  the  aame  to  the  plaintiff 
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without  Indorsing  his  name  on  the  back  thereof,  the  plaintiff 
is  entitled  to  recover  of  the  defendants  as  makers,''  found  the 
issue  for  the  defendants,  and  from  the  judgment  in  their  faTor 
the  plaintiff  appeals. 

On  the  trial  the  plaintiff  introduced  the  oral  evidence  of  its 
derk  or  bookkeeper,  tending  to  prove  that  the  note  in  quae* 
tion,  with  other  securities,  was  on  the  day  of  its  date  delivered 
to  plaintiff's  cashier  by  Robert  H.  Payne,  the  maker,  as  col- 
lateral security  for  two  other  notes  of  the  same  date  executed 
by  him  aggregating  the  same  amount,  payable  to  his  own 
order  sixty  days  after  date,  and  by  him  indorsed  in  blank, 
delivered  to,  and  discounted  by  the  bank  for  him  on  that  day. 
And  that,  at  that  time,  the  name  of  Robert  H.  Payne  was  not 
indorsed  on  the  note  in  suit^  but  was  afterwards  written  on 
the  back  thereof  on  the  80th  of  May,  1889. 

To  meet  this  testimony,  the  defendants  were  introduced  as 
witnesses  in  their  own  behalf,  and  were  permitted  to  testify 
over  the  objection  of  the  plaintiff,  and  after  it  had  first  been 
shown  that  the  cashier  and  Robert  H.  Payne  were  dead  at  the 
time  of  the  trial:  the  said  Fannie  F.  Payne,  that  at  the  time 
she  indorsed  said  note  the  name  of  said  Robert  H.  Payne  was 
already  indorsed  thereon,  and  the  said  Ford  that  at  the  time 
he  indorsed  said  note  the  names  of  the  said  Robert  H*  Payne 
and  the  said  Fannie  F,  were  already  indorsed  thereon. 

The  admission  of  this  evidence,  the  plaintiff  complains  of 
as  error,  for  which  the  judgment  should  be  reversed;  and  for 
support  of  its  contention  relies  upon  a  line  of  decisions  of  this 
court,  maintaining  the  doctrine  that  the  death  of  the  con* 
tracting  agent  of  a  surviving  party  to  a  contract  excludes  the 
evidence  of  the  other  contracting  party:  Sianlon  v.  Jtyati,  41 
Ma  610;  Butts  t.  Phdps,  79  Ma  302;  WiUiami  v.  Edwards,  94 
Mo.  447,  to  which  may  be  added  Leaeh  t.  MeFadden^  110  Mo. 
584  We  do  not  understand  the  rule  in  these  cases,  however, 
to  extend  further  than  to  transactions  had  by  a  party  to  the 
action  with  the  deceased  agent  of  the  other  party  acting  ia 
behalf  of  his  antagonist 

The  defendants  in  this  case  did  not  nndertake,  nor  were 
they  permitted,  to  testify  in  regard  to  any  contract  or  trans- 
action they  had  either  with  Robert  H.  Payne,  the  maker  of 
the  note,  or  with  the  cashier  of  the  bank,  or  any  other  of  ite 
officers,  dead  or  alive.  They  were  permitted  to  testify  merely 
to  a  physical  £act|  the  existence  of  which  was  independent  ef 
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any  and  all  contracts  between  the  parties,  a  fact  not  peculiarly 
within  the  knowledge  of  the  defendants  and  any  agent  of  the 
bank,  arising  from  a  transaction  between  them  and  such  agent, 
but  of  which  they  obtained  cognizance  by  their  sense  of  sight, 
and  which  was  open  to  the  cognizance  of  any  other  witness  to 
whom  an  opportunity  was  afforded  at  the  time,  of  inspecting 
the  note  in  suit,  and  concerning  which  one  of  the  plaintiff's 
officers,  who  had  such  opportunity,  testified,  and  but  for  whose 
evidence  as  to  such  fact  the  plaintiff  would  have  made  out  no 
ease  against  the  defendants. 

How  can  the  plaintiff  then  claim  that  the  defendants  should 
be  excluded  from  testifying  in  rebuttal  of  a  case  made  out 
alone  by  the  evidence  of  its  living  agent,  on  the  ground  that 
it  had  another  agent  dead,  by  whom  it  could  have  made  out 
the  same  case,  and  nothing  more.  Upon  the  face  of  the  in- 
dorsements upon  this  note  the  defendants  were  indorsers,  and 
chargeable  only  as  such.  As  we  have  seen,  the  plaintiff  failed 
to  make  out  a  case  against  them  as  indorsers;  it  then  sought 
to  charge  them  as  makers.  In  order  to  do  so,  it  had  to  resort 
to  the  extrinsic  parol  evidence  of  its  clerk,  whose  evidence 
alone  made  for  it  all  the  case  it  had.  To  exclude  the  evidence 
of  the  defendants  in  rebuttal  dt  the  evidence  of  this  living  and 
testifying  agent  of  the  plaintiff,  as  to  a  fact  coming  to  their 
knowledge  in  exactly  the  same  way  as  it  did  to  them  —  by 
their  sense  of  sight — is  not  within  the  letter  or  spirit  of  the 
statute;  nor  within  any  of  the  rulings  of  this  court  on  the  sub- 
ject 

While  we  think  the  court  committed  no  error  in  admitting 
this  evidence,  yet,  conceding  that  it  did,  and  that  the  court 
ought  to  have  decided  the  issue  upon  the  uncontradicted  evi- 
dence of  the  plaintiff,  tending  to  prove  that  it  was  indorsed 
by  Robert  H.  Payne  after  it  was  indorsed  by  the  defendantSi 
and  after  it  was  delivered  to  the  bank,  it  does  not  follow  that 
this  judgment  ought  to  be  reversed. 

S.  He  was  both  the  drawer  and  payee  of  the  note.  Now, 
while  in  a  long  line  of  decisions  in  this  state  following  Powell 
V.  l^omof,  7  Ma  440, 38  Am.  Dec  466,  it  has  been  consistently 
and  persistently  held  that  where  a  person  indorses  a  negoti- 
able  promissory  note  in  blank,  not  being  a  payee  or  indorsee 
thereof,  he  is  to  be  treated  prima  facie  as  a  maker  of  the  note: 
Levri8  V.  Harvey^  18  Ha  74;  69  Am.  Dec.  286;  Schneider  v. 
tfmaiH  20  Ma  671;  BaUr  v.  Bloeh,  80  Ma  226;  We%Ur% 
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§te.  Aaa'n  v.  Wolff,  45  Mo.  105;  Kuniz  T.  Tempd,  48  Ha  71; 
Seymour  v.  Fartell^  51  Mo.  95;  Mammon  T.  Hartman^  51  Ma 
168;  Stagg  v.  Linnenfelaer,  59  Mo.  336;  CaAn  t.  DutUm,  60  Mo. 
297;  C&a/e  v.  Memphis  etc,  R.  R.  Co.,  64  Mo.  196;  Semple  v. 
Tumer,6&  Mo.  696;  Moatin  Bank  t.  Hammerdough^  72  Ma  274; 
yet  it  will  be  found  on  examination  that  in  every  one  of  these 
eases  the  payee  of  the  note  indorsed  was  a  third  person.  We 
have  not  found  a  case  in  our  reports  or  where  it  has  ever  been 
applied  to  an  indorsement  of  a  note  made  payable  to  the  order 
of  the  drawer. 

Such  a  note  was  an  incomplete  and  void  contract  at  ooin* 
mon  law,  but  by  the  custom  of  merchants  after  it  had  been 
negotiated,  that  is,  after  the  drawer,  as  payee,  had  indorsed 
his  name  upon  the  note  and  delivered  it  to  a  third  person,  it 
was  treated  as  a  valid,  negotiable,  promissory  note,  payable 
to  bearer,  and  has  been  so  held  in  England  since  the  statute 
of  8  ft  4  Anne,  cap.  9  {temp.  1704).  Our  statute,  Revised 
Statutes,  1889,  section  785,  is  declaratory  of  the  law  merchant 
upon  the  subject. 

The  character  of  such  an  instrument  before  it  is  indorsed 
by  the  maker  is  clearly  stated  by  Parke,  B.,  in  Hooper  v. 
FiZItams,  2  Bx.  20,  in  the  following  language:  *'  No  right  to 
sue  could  exist  in  anyone,  in  the  case  of  a  note  payable  to  the 
maker's  order,  until  the  order  was  made  in  the  shape  of  an 
indorsement;  until  that  indorsement.was  made,  it  was  an  im- 
perfect  instrument,  and,  in  truth,  not  a  promissory  note  at  all, 
and  consequently  not  transferable  under  the  statute.  What, 
then,  is  the  effect  of  the  indorsement  to  another  person  f  We 
think  it  was  to  perfect  the  incomplete  instrument,  so  that  the 
original  writing  and  indorsement  taken  together  became  a 
binding  contract,  though  an  informal  one,  between  the  maker 
and  the  indorseOi  and  then,  and  not  till  then,  it  became  an 
assignable  nota''  See  also  SvuMey  v.  Wighty  44  Me.  442;  69 
Am.  Dec.  112;  1  Daniel  on  Negotiable  Instruments,  sea  130; 
Tiederaan  on  Commercial  Paper,  sec.  20;  LUtle  t.  Sogers^  1 
Met.  108. 

The  language  of  the  learned  judge  in  SmalUy  y.  Wight^  44 
Me.  442,  69  Am.  Dea  112,  is  that  the  note  'Ms  no  better  than 
blank  paper,  so  long  as  it  remains  in  the  hands  of  the  maker; 
and  although  it  has  the  form,  it  has  not  the  legal  vitality  of 
a  contract.  It  becomes  a  contract  only  by  being  negotiated. 
We  cannot  doubts  for  the  reasons  already  stated,  that 


•  •  • 
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«tich  paper  is  invalid  as  a  contract  until  it  is  indorsed.  It 
is  the  indorsement  alone  which  gives  it  efficacy/' 

Now,  when  one  indorses  such  an  incomplete  instrument 
^before  it  is  made  perfect,  by  the  indorsement  of  the  maker  at 
payee,  and  delivers  it  to  such  maker,  what  is  his  contract? 
What  can  his  contract  be  other  than  to  authorise  the  maker 
to  make  it'a  complete  and  binding  contract  on  him  as  an  in* 
dorser,  by  writing  over  his  name  the  maker  and  payee's 
name,  on  the  back  of  the  note  as  first  indorser?  This  would 
«eem  to  follow  with  as  much  or  more  force  than  the  assump* 
iioQ  that  one  who  indorses  a  completed  note,  having  one  pei^ 
aon  for  its  maker  and  another  person  for  its  payee,  but  to 
which  he  is  a  stranger,  before  it  is  indorsed  by  the  payee,  in- 
tended to  contract  as  a  maker.  In  the  one  case,  by  indorsing 
the  note,  in  itself  a  complete  contract  on  which  he  is  neither 
payee  or  indorsee,  he  must  be  presumed  to  have  intended  to 
4$harge  himself  in  some  relation,  and  as  he  could  not  on  this 
completed  contract  charge  himself  as  indorser,  he  must  be 
presumed  to  have  intended  to  charge,  himself  as  maker.  In 
the  other,  by  indorsing  a  note  which  in  itself  is  not  a  com- 
plete contract,  he  must  be  presumed  to  have  intended  to 
charge  himself  only  in  the  manner  in  which  his  name  will 
appear  on  the  note,  when  the  contract  is  perfected  by  the  in- 
dorsement of  the  maker's  name  as  payee,  when  he  will  appear 
en  the  paper  as  indorsee,  and  his  contract  with  a  subsequent 
holder  is  that  of  an  indorser;  for  as  such  only  he  appears  on 
the  note  after  it  has  acquired  validity  as  a  contract:  Blatch' 
ford  T.  Milliken,  85  111.  434;  Kayser  v.  Hall,  85  111.  611;  28 
Am.  Rep.  624. 

The  doctrine  that  when  a  person,  not  a  party  to  a  note,  puts 
his  name  upon  it  before  it  is  delivered  as  a  valid  contract, 
thereby  makes  himself  an  original  promisor,  so  long  main- 
tained  in  this  state,  was  taken  from  Massachusetts,  the  case 
of  Powdl  Y.  ThomoB,  7  Mo.  440,  38  Am.  Dec.  465,  being  bot- 
tomed on  Moies  v.  Bird,  11  Mass.  440,  6  Am.  Dec.  179;  and 
while  the  doctrine  was  maintained  there  in  a  long  line  of 
decisions  with  the  same  persistency  as  here,  until  set  aside 
by  legislative  enactment  in  1874  (Pub.  Stats.,  Mass.,  c.  77, 
tec  16),  yet  in  1859,  long  before  such  legislative  interfer- 
ence, the  supreme  court  of  that  state  refused  to  extend  the 
principle  to  the  case  of  a  note  payable  by  the  drawer  to  him- 
eelf  and  indorsed  by  a  stranger  to  the  note  before  negotiation 
bj  the  drawer;  that  court  saying,  in  Clapp  v.  Rice^  18  Gray, 
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403, 74  Am.  Dec.  639,  that  ^  the  correctness  of  these  deoision^ 
boweyer  much  they  may  be  obnoxioos  to  criticism  upoa  priiH 
eiple,  it  is  too  lata  to  question.  They  have  formed  an  estab- 
lished rule  for  the  construction  of  that  class  of  contracts  in 
Massachusetts,  which  cannot  now  be  disturbed  without  mani- 
fest injustice;  but  the  doctrine  is  somewhat  anomalous,  and  is 
not  to  be  extended  beyond  the  line  of  adjudged  cases." 

This  is  precisely  the  situation  with  us,  and  as  we  have  seen, 
the  case  in  hand  does  not  come  within  the  line  of  the  decisions 
in  this  state  sustaining  this  doctrine,  and,  if  our  reasoning  be 
correct,  is  not  within  the  principle  upon  which  they  are  based, 
and  ought  not  to  be  ruled  by  them.  We  also  are  unwilling 
to  extend  the  doctrine  beyond  the  line  of  the  adjudicated  cases. 

It  follows  that  on  the  uncontradicted  evidence  of  the  plain- 
tiff, the  finding  and  judgment  ought  to  haye  been  for  the  de* 
fendants.  The  judgment  of  the  circuit  court  it  therefore 
affirmed.    All  concur. 


Wmmnw — Dbatb  ei  Ona  Paxtt  to  CoirrRAor — CoMParKNcr  of  thi 
Othsr.  —  The  larTiving  party  to  a  contract  will  not  be  permittod  to  testify 
against  the  assignee  or  represeatattve  of  the  deceased  in  respect  to  an  al* 
leged  alteration  thereof:  HarrU  w.  Bank,  22  Fla.  601;  1  Am.  St.  Rep.  201, 
and  note.  The  death  of  the  Tender  ia  a  parol  contract  to  oonvej  readers 
the  Tondee  incompetent  to  testify  as  to  improTeroents  made  by  him  on  the 
land:  JBmnuir.  Uagm,  102  Mo.  186;  22  Am.  St  Rep.  769.  A  party  cannot 
testify  as  a  witneas  to  a  contract  or  oonversation  between  himself  end  a 
deceased  person  when  the  opposite  party  derires  hit  title  from  anch  dece- 
dent: Lanm  t.  Johutm,  78  Wis.  300;  23  Am.  St  Rep.  404.  The  same  re\s 
la  maintained  in  the  following  cases:  Wekh  r,  Adanu,  63  N.  H.  344;  M 
Am.  Rep.  521,  and  note;  Chapman  t.  Doughertif,  87  Mo,  617;  66  Am.  Re|^ 
469;  Dami  t.  JkuAi,  26  CU.  23;  85  Am.  Dec  157. 

KiooTiABLi  lasTmimifTS  —  Ikdobskmsnt  bt  Onb  bot  Patsb.— A 
alranger  indorsing  a  note  at  the  time  of  execntion  ia  presumed  to  indorse  ss 
a  guarantor:  Dieirkh  t.  MUehell,  43  DL  40;  92  Am.  I>BeL  99,  and  note  with 
oaasa  collected;  Moart  t.  MeKhmeff.  S3  Me.  80;  23  Am.  St.  Rep.  753,  and 
acta.  See  extended  note  to  Perhm  t.  CaUmt  29  Am.  Deo.  297,  disooMiBS 
the  liability  of  one  other  than  a  payee  or  holder  who  indorses  a  promissory 
Bote  ia  blank;  also^  notes  to  HaU  r.  ^etseom^  42  Am.  Dee.  S6|  PwmtB  ▼• 
noHMtf,  36  Am.  Deo.  467;  and  Brigki  n  CKarpcntsr.  34  Abl  Deo.  431 
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CkwwL  BiQBn— Skpabatiov  of  Whits  tbom  Colobbd  PiBSom  n  Tbba^ 
—  In  the  alMenoe  of  ralid  legislation  to  the  oontrary,  the  owner  or 
lager  of  a  theater  or  other  place  of  poblio  amneement  may  make  aa<l 
enforce  a  mle  requiring  oolored  persons  to  occupy  separate  seats  and  • 
•eparate  portion  of  the  bnilding  from  white  persons.  Snoh  mle  is  a  rea> 
•onable  regolation,  and  Is  not  in  oonfliot  with  nor  in  riolation  of  the 
the  fourteenth  amendment  to  the  oonstitntlon  of  the  United  States. 

Hmtry  S.  Hally  for  the  appellant. 

Henry  Woolman  and  Alexander  NeWy  for  the  respondent 

Black,  J.  The  qneetione  presented  for  our  oonsideratioa 
in  this  case  arise  out  of  the  action  of  the  court  in  sustaining 
%  demurrer  to  the  plaintiff's  eyidence. 

The  substantial  ayerments  of  the  petition  are:  That  the 
defendant  was  the  lessee  of  the  Ninth  Street  Theater  in  Kan- 
sas Citj^  that  the  plaintiff  purchased  two  tickets  calling  for 
Beats  in  the  orchestra,  and  that  defendant  and  his  employees 
anlawfuUy  and  maliciously  refused  to  seat  him  in  the  seats 
■o  purchased.  There  is  the  further  allegation  that  defendant 
And  his  agents  unlawfully,  maliciously,  and  insultingly 
ejected  plaintiff  from  the  theater. 

The  eyidence  discloses  these  facts:  After  the  plaintiff  had 
purchased  the  tickets  as  alleged,  he  and  his  companion,  a 
oolored  woman,  passed  up  a  flight  of  stairs.  An  employee, 
stationed  at  the  upper  landing^  received  the  tickets,  detached 
portions  of  them,  and  handed  the  seat  coupons  back  to  tho 
plaintiff.  He  and  the  woman  passed  to  the  orchestra  floor, 
where  he  gaye  the  seat  coupons  to  an  usher,  and  they  all  three 
started  toward  the  seats.  On  their  way,  this  usher  was  met 
by  another  one,  and  the  two  had  a  conyersation.  Plaintiff  ia 
his  eyidence  says  they  held  a  ^*  whispered  confab  for  a  few 
minutes";  that  during  this  conyersation  he  oyerheard  the 
word  **  nigger '*;  that  one  of  the  ushers  informed  him  that  he 
could  not  haye  the  seats;  that  there  had  been  some  mistake. 
After  a  further  conyersation,  the  usher  said:  ^*You  cannot 
stay  here;  it  is  against  the  rules."  The  usher  then  proposed 
to  exchange  the  tickets  for  others,  and  seat  him  in  a  different 
part  of  the  house,  and  for  that  purpose  started  up  to  the  bal*^ 
oony;  but  the  plaintiff  refused  to  follow. 

As  to  what  then  occurred,  the  plaintiff  testified:  ^I  went 
QO  down  to  the  box  office  and  presented  the  tickets  to  the 
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person  who  sold  them  to  me,  and  asked  him  why  I  coald  not 
liaye  the  seats.  He  seemed  to  be  indignant,  and  said:  *  Yon 
<MU[i  haTe  them.'  He  looked  at  me  again,  and  I  snppose  he 
discovered  that  drop  of  African  blood  in  me,  and  said:  *  It  is 
m  mistake;  those  seats  are  occupied.' ''  The  person  in  charge 
of  the  ticket  office  offered  to  exchange  the  tickets  for  tickets 
in  the  balcony  or  refund  the  money  paid  by  plaintiff;  but  the 
latter  refused  both  offers,  and  left  of  his  own  yolition.  He 
«nd  his  companion  went  to  another  theater,  where  he  pro- 
cured seats  set  apart  for  colored  persons.  He  had  attended 
•entertainments  at  the  defendant's  theater  on  former  occasioDS, 
«nd,  when  in  company  with  colored  persons,  took  a  seat  in 
the  balcony,  but  when  alone  was  admitted  to  the  orchestra. 
He  says  the  usher  on  the  occasion  in  question  used  sneering 
language;  but  his  further  examination  shows  clearly  that  the 
Qsher  did  no  more  than  say  in  firm  but  respectful  language 
that  he  could  not  have  the  seats,  because  it  was  against  the 
rules  of  the  house. 

The  charge  made  in  the  petition  that  defendant  ejected 
plaintiff  from  the  theater  is  not  supported  by  any  eyidence^ 
and  must  therefore  be  disregarded. 

The  tickets  for  seats  in  the  orchestra  were  sold  to  plaintiff 
4>n  the  supposition  that  they  were  to  be  used  by  white  persons. 
This  is  evident.  It  is  clear,  too,  that  defendant  had  a  rule 
to  the  effect  that  colored  persons  attending  his  place  of 
amusement  should  occupy  seats  in  the  balcony;  and  the  only 
real  question  in  this  case  is,  whether  he  had  a  right  to  make 
and  enforce  such  a  rule.  If  he  had,  the  plaintiff  has  no 
cause  of  action. 

It  is  earnestly  insisted  on  behalf  of  the  plaintiff  that  snch 
a  rule  amounts  to  discrimination  against  colored  persons,  and 
that  such  discrimination  is  prohibited  by  the  fourteenth 
amendment  of  the  constitution  of  the  United  States.  The 
clauses  of  that  amendment  relied  upon  by  the  plaintiff  are 
-those  whereby  it  is  declared  that  *'  no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  and  immuni- 
ties of  the  citizens  of  the  United  States,  •  •  •  .  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  These  clauses  do  not  undertake  to  confer  new  rights, 
nor  do  they  undertake  to  regulate  individual  rights.  They 
are  simply  prohibitory  of  state  legislation  and  of  state  action. 
All  this  was  held  and  ruled  in  the  Civil  Rights  Ooies^  109 
V.  8.  8.    As  there  stated  **  individual  invasion  of  individual 
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rights  is  not  the  subject-matter  of  the  amendment.''  This 
state  has  enacted  no  law  having  any  application  to  the  pres- 
ent case.  It  does  not  undertake  to  say  how  theaters  and 
other  places  of  amusement  shall  be  managed.  As  the  state 
does  not  by  itself  or  through  the  city  of  Kansas  undertake  to 
regulate  theaters,  and  as  the  clauses  of  the  fourteenth  amend* 
cnent  before  noted  are  prohibitory  of  state  action  only,  they 
faare  nothing  to  do  with  the  question  in  hand.  There  is  noth« 
ing  upon  which  the  prohibitions  can  operate. 

Many  of  the  states  have  enacted  laws  known  as  civil  rights 
statutes,  and  we  are  cited  to  cases  upholding  and  giving  effect 
to  such  laws.  Under  them  it  has  been  held  that  the  proprie- 
tor  of  a  theater  will  be  liable  in  damages  for  a  refusal  to  ad« 
mit  a  colored  person:  Joseph  t.  Bidwellf  28  La.  Ann.  882;  26 
Am.  Rep.  102;  DanneU  t.  State,  48  Miss.  661;  12  Am.  Rep. 
875;  and  for  a  refusal  to  admit  a  colored  person  to  the  several 
circles  or  grades  of  seats  in  a  theater:  Baylies  v.  Ourry,  128  HL 
287;  and  for  refusing  a  colored  person  admission  to  a  skating 
rink:  Pe<>ple  v.  King,  110  N.  Y.  418;  6  Am.  St.  Rep.  389;  and 
lor  drawing  any  line  of  distinction  between  a  white  and  black 
uian  at  a  restaurant:  FergtMon  v.  Oies,  82  Mich.  358;  21  Am. 
8t.  Rep.  576;  but,  as  we  have  no  such  statute,  these  cases 
Garnish  no  aid  in  the  solution  of  the  question  now  in  hand* 

We  have  held  that  our  statute  which  establishes  separata 
schools  for  colored  children  does  not  violate  the  fourteenth 
amendment,  and  this,  for  the  reason  that  separation  of  child* 
ren  for  such  purposes  is  but  a  reasonable  regulation  of  the 
exercise  of  a  right  conferred  upon  all  children,  whether  white 
or  black:  Lehevt  v.  Brummell,  103  Mo.  546;  23  Am.  St.  Rep. 
895;  and  so  it  has  been  held  in  several  states,  as  will  be 
seen  by  the  authorities  cited  in  that  case  and  in  the  brief  of 
defendant  in  this  one.  We  believe  it  is  conceded  on  all  hands 
that  a  common  carrier  of  passengers  may  make  and  enforce 
reasonable  rules  for  seating  passengers;  and  it  has  been  held 
that  such  a  carrier,  in  the  absence  of  any  statute  to  the  con* 
trary,  may  separate  white  and  black  passengers  in  a  public 
conveyance,  as  a  railroad  car:  fVeetehester  etc.  R*  R.  Co.  v. 
Miles,  55  Pa.  St  209;  93  Am.  Dec.  744. 

In  Hall  V.  DeOuir,  95  U.  S.  485,  the  defendant  was  the 
master  and  owner  of  a  steamboat  enrolled  and  licensed  under 
the  laws  of  the  United  States.  The  plaintiff,  a  colored 
woman,  being  refused  accomodations,  on  account  of  her  color, 
in  the  cabin  specially  set  apart  for  white  persons,  brought 
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•ait  for  damages.  She  based  ber  cause  of  action  upon  a  sta^ 
Qte  of  Louisiana  wbich  provided  that  the  rules  prescribed  by 
common  carriers  should  make  no  discrimination  on  accoont 
of  color.  The  state  court  construed  the  law  as  applying  to 
those  engaged  in  interstate  commerce;  but  the  supreme  court 
I  of  the  United  States  held  the  act  unconstitutional  so  far  as  it 

applied  to  foreign  and  interstate  commerce.  Says  the  court: 
^*  Congressional  inaction  left  Benson  [the  defendant]  at  lib- 
erty to  adopt  such  reasonable  rules  and  regulations  for  the 
disposition  of  passengers  upon  his  boat,  while  pursuing  her 
Toyage  within  Louisiana  or  without,  as  seemed  to  him  most 
for  the  interest  of  all  concerned.  The  statute  under  which 
this  suit  is  brought,  as  construed  by  the  state  court,  seeks  to 
take  away  from  him  that  power  so  long  as  he  is  within  Louisi- 
ana; .  •  •  •  we  think  this  statute,  to  the  extent  that  it  i^ 
quires  those  engaged  in  the  transportation  of  passengers  among 
the  states  to  carry  colored  passengers  in  Louisiana  in  the 
same  cabin  with  whites,  is  unconstitutional  and  void.  If  the 
public  good  requires  such  legislation,  it  must  come  from  Con- 
gress and  not  from  the  state." 

While  the  statute  was  held  void  as  to  cases  like  the  one 
tHen  in  band,  because  it  interfered  with  interstate  commerce, 
still  the  opinion,  as  we  view  it,  proceeds  upon  the  theory  that 
in  the  absence  of  valid  legislation  the  defendant  had  the  right 
to  set  apart  a  portion  of  the  steamboat  for  the  special  and  ex* 
olusive  use  of  white  passengers.  If  common  carriers  may 
make  and  enforce  such  rules,  there  can  be  no  good  reason 
assigned  why  proprietors  of  theaters  may  not  do  the  same 
thing.  This  being  so,  it  is  not  necessary  to  a  proper  disposi- 
tion of  this  case  to  say  how  far  or  to  what  extent  theaters  are 
to  be  regarded  as  public  places;  nor  is  it  necessary  to  say  to 
what  extent  they  may  be  made  public  places  by  statute  or 
local  municipal  laws.  In  any  event,  the  proprietors  of  thea- 
ters may  make  and  enforce  such  rules  as  the  one  now  in 
question. 

Colored  persons  have  their  own  schools,  their  own  churches, 
and  often  their  own  places  of  amusement.  Whites  attending 
places  of  amusement  designed  specially  for  colored  persons 
may  beu  required  to  occupy  separate  seats.  When  colored 
persons  attend  theaters  and  other  places  of  amusement,  con* 
ducted  and  carried  on  by  white  persons,  custom  assigns  to 
them  separate  seats.  Such  separation  does  not  necessarily 
assert  or  imply  inferiority  on  the  part  of  one  or  the  other.    li 
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does  no  more  than  work  out  natural  laws  and  race  peculiar- 
ities. It  ordinarily  contributes  to  the  convenience  and  com- 
fort  of  both.  The  colored  man  has  and  is  entitled  to  have  all 
ihe  rights  of  m  citizen,  but  it  cannot  be  said  that  equality  of 
rights  means  identity  in  all  respects.  Here  the  defendant 
did  not  exclude  or  attempt  to  exclude  colored  persons  from 
his  theater.  He  provided  accommodations  for  them,  but  in 
doing  so  required  them  to  purchase  tickets  for  and  take  seats 
in  the  balcony,  and  this  rule  adopted,  by  him  accords  with 
the  custom  and  usage  prevailing  in  this  state.  Such  custom 
has  the  force  and  effect  of  law  until  some  competent  legisla- 
tive power  shall  establish  some  other  and  different  rule.  The 
defendant's  rule  was  no  more  than  a  reasonable  regulation 
which  he  had  a  right  to  make  and  enforce. 

The  judgment  is  therefore  affirmed.    All  concor. 


CiVn.  RlQBTS  — SsPARATIOir  OV  WHm  FROM  Ck>LOBKD  PSRtOHl  VK  PUB* 

uo  PLaois.  —  A  law  merely  eeparatinf^  the  two  raoee  for  the  parpoeee  of 
Instraotioa  depriret  no  one  of  any  righte,  and  is  not  nnoonstitational  when 
•olofod  children  are  given  all  the  privilegee  and  advantages  a£forded  white 
efaildren:  LeAne  ▼.  BrummeU^  103  Mo.  546;  23  Am.  St.  Rep.  895,  and  notet 
PwpU  ▼.  OaUoffher,  93  N.  Y.  438;  46  Am.  Rep.  232;  and  extended  note. 
Bot  in  Miohigan  the  keeper  of  a  pnblio  restanrant  eannot  discriminate 
against  a  colored  person  as  to  the  part  of  the  bnilding  in  which  he  shall  be 
serred,  solely  on  account  of  his  color:  Fergtuon  r,  Oiet,  82  Mich.  358;  21 
Am.  St.  Rep.  576;  and  note  disenssing  the  right  of  a  theater  manager  to 
separate  the  raoes.  See  also  note  to  LouisviUe  tie,  Itjf  Co,  ▼•  State,  14  Am. 
St  Rep.  806,  in  which  the  latter  subject  is  further  discussed,  and  in  whioh 
aU  the  oases  in  the  series  are  odllected. 


Spotts  V.  Wabash  Wbstbrn  Railway  Company* 

im  MnouBi.  880.] 

Vadummoi  ov  Railboad  to  Sbrtaht  ov  Avotrxb  CoicrAirr.  —  When  a 
person  employed  by  an  eleyator  company  to  unload  freight  cars  belongs 
tng  to  a  railroad  company,  and  standing  on  one  traok,  is  killed  without 
•ay  signal  of  warnings  and  while  in  the  exercise  of  ordinary  care^  by 
ihe  sudden  backing  of  other  cars  upon  an  adjacent  track,  where  he  k 
■tanding  while  an  unloaded  car  is  being  weighed,  the  railroad  company, 
kaTing  prior  notioe  of  his  smployment  and  presence  about  the  tracki^  it 
guilty  of  negligence  and  liable  in  statutory  damages. 

MmaimwMQE  of  Razluoad — Bvidbnob  of  Failuub  to  Givb  Wabmiito.— 
When  one  lawfully  upon  the  premises  of  a  railroad  company  is  injured 
by  the  sudden  backing  of  a  oar,  CTidence  that  no  signal  of  warning 
gives  is  admiiihle  on  the  iMue  of  oegligenoe  as  part  of  the  rss ; 
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Nbquoinob  ov  R^ilboap— Btidinob. — When  one  lawfully  vpoii  fkm 
pmntMt  of  a  railroad  oompany  la  injured  by  the  avdden  backing  of  a 
oar,  eyidenoe  that  the  company  had  prior  notice  of  hia  employment  ani 
preeence  about  iti  tracks  is  admissible  on  the  issue  of  negligenoe. 

Ratlboaps — Duty  to  Pbbsoits  LAwrvLLT  ufoii  PRUfisnt^A  railroad 
oompany  must  exercise  at  least  ordinary  care  and  reasonable  dUigonca 
to  proTent  injury  to  a  person  lawfully  upon  its  premises, 

AcTioir  to  recover  damages.  The  plot  on  the  opposite  pagi 
■hows  the  locality  in  which  the  injuries  were  suffered: — 

F.  W.  Lehman  and  O&orge  S.  Orover^  for  the  appellant. 

A.  jR.  Taylor^  for  the  respondent. 

Barclay,  J.  Mrs  Spotts,  the  plaintiff,  recovered  stain torf 
damages  (five  thousand  dollars)  in  the  circuit  conrt  for  tlM 
killing  of  her  husband,  and  the  defendant  has  appealed  against 
that  judgment. 

The  ground  of  the  action,  as  indicated  by  the  petition,  is, 
shortly,  that  Mr.  Spotts  met  his  death  by  reason  of  negligent 
movements  and  handling  of  defendant's  cars,  and  of  its  fail* 
are  to  observe  city  ordinances  requiring  the  engine  bell  to  be 
rung  while  cars  are  moving;  that  a  man  be  stationed  on  top 
of  the  car  farthest  from  the  engine  of  any  backing  train,  eta 

The  defense  put  in  issue  the  charges  of  negligence,  and  as- 
serted contributory  negligence  of  the  deceased,  which,  in  turn, 
was  denied  by  a  reply. 

The  plaintiff's  evidence  tended  to  account  for  the  death  of 
Mr.  Spotts  in  this  wise:  He  was  in  the  employ  of  Mr.  Michael 
Walsh,  who  had  a  contract  to  furnish  the  necessary  labor  to 
unload  cars,  etc.,  for  the  St.  Louis  Grain  Elevator  Company, 
at  the  time  of  the  accident,  August  17,  1888.  The  place  of 
the  accident  was  on  premises  used  by  defendant,  adjacent  to 
the  warehouse  of  the  elevator  company,  on  the  wharf  or  levee 
near  the  foot  of  Ashley  Street,  St.  Louis.  Its  prominent 
features  are  shown  at  once  by  the  accompanying  diagram, 
offered  in  evidence  by  defendant,  without  objection. 

The  small  parallelogram,  crossed  by  track  number  8^  rep* 
resents  the  car  scales.  Track  number  7  ended,  or  disappeared 
from  view  and  from  use  (by  reason  of  earth  or  dirt  covering 
it),  at  a  point  about  opposite  to  and  west  of  the  scales. 

A  **  string ''  of  freight  cars  was  standing  on  track  7,  the  last 
of  which,  toward  the  south,  stood  some  two  or  three  feet  from 
the  point  where  that  track  disappeared  as  stated.  That  point 
we  shall  hereafter  refer  to  as  the  end  of  track  7,  after  this  ex* 
planation  of  our  meaning. 
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Mr.  Walsh  had  twenty-two  men  engaged,  on  the  date 
tloned.  They  were  unloading  sacks  of  wheat  from  defendanf  s 
ears  on  track  8,  and  putting  the  sacks  in  the  warehouse  of  the 
elevator  company.  When  one  car  was  unloaded,  it  was 
pushed  by  hand,  northward,  upon  the  scales  to  be  weighed. 
The  men  were  told  to  stand  clear,  while  the  clerk  was  weigh* 
ing  it.  They  did  so.  Spotts  and  some  others  took  positions 
near  the  cars  on  track  7,  a  few  feet  south  of  the  point  where 
it  ended.  The  space  between  those  cars  and  that  on  track  8 
was  two  and  a  half  feet  Just  then  there  was  a  sudden  move* 
ment  or  jerk  of  the  cars,  southward,  on  track  7,  which  caught 
Spotts,  threw  or  dragged  him  some  fifteen  or  twenty  feet  be- 
yond the  end  of  that  track,  and  inflicted  injuries  from  which 
he  died.  That  movement  was  occasioned  by  a  switch  engine 
of  defendant  backing  south  on  track  7  to  shift  some  of  the  cars. 

All  this  occurred  in  daylight  No  warning  of  any  sort  was 
given  of  the  movement  described.  Nor  was  there  any  man  on 
top  of  the  car  farthest  from  the  engine.  The  plaintifiPs  rela- 
tionship to  the  deceased  was  also  ahown.  The  foregmng  ex- 
hibits the  substance  of  her  case. 

1.  The  first  point  is  that  these  facts  did  not  warrant  JbB 
submission  of  the  cause  to  the  jury  for  any  finding  of  negli- 
gence on  defendant's  part  The  place  of  the  injury  was  part 
of  the  public  wharf  of  St  Louis,  and  the  deceased  and  the 
gang  to  which  he  belonged  were  working,  thereabout,  for  the 
elevator  company,  to  which  the  contents  of  defendant's  oars 
were  consigned.  Defendant  had  notice  of  the  particular  work 
which  the  gang  had  on  hand.  (We  shall  have  occasion  to 
mention  that  notice  more  particularly,  further  along.)  In 
such  circumstances  it  is  too  plain  for  any  extended  discussion 
that  defendant,  in  moving  its  cars,  was  bound  to'use  reason* 
able  care  not  to  run  down  any  one  of  the  working  force,  engaged 
as  was  the  deceased.  The  physical  surroundings  of  the  spot 
made  it  evident  that  some  of  Walshes  men  were  likely  to  stand 
where  Spotts  was  standing,  while  the  empty  oar  was  being 
weighed.  Defendant  was  chargeable  with  the  exercise  of  at 
least  ordinary  care  toward  persons  thus  lawfully  upon  such 
premises.  The  jury  found  that  it  failed  to  use  such  care,  and 
we  consider  that  there  was  ample  evidence  to  support  that 
finding.  The  very  movement  of  the  car  described,  on  track 
7|  speaks  for  itself  as  evidence  of  its  negligent  management 
in  the  circumstances:  Maaney  t.  Connecticut  Ri9.  Lumb$r  OSf 
IM  Mass.  407. 
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2.  In  this  connection  it  may  be  remarked  that  it  was  proper 
to  permit  the  witnesses  to  state  that  no  signal  or  warning  was 
given  of  the  sudden  backing  of  the  car  that  did  the  damage. 
Such  eyidence  was  clearly  admissible  as  part  of  the  res  gesta. 
It  had  an  obvious  bearing  upon  the  issue  of  negligence  al* 
ready  discussed. 

8.  Error  is  next  assigned  on  the  admission  of  a  statement 
by  witness  Walsh,  touching  prior  notice  to  the  defendant  of 
the  presence  of  his  men  about  these  tracks.  He  testified  that, 
on  the  day  before  this  accident,  some  cars  were  run  southward 
on  track  8,  and  struck  a  car  from  which  his  men  were,  at  the 
time,  unloading  wheat.  No  one  was  hurt^  but  the  escape  from 
m  casualty  was  so  narrow  that  Walsh  went  at  once  to  the 
foreman  of  the  yard  and  had  an  interview  with  him,  which 
he  describes  thus:  ^  .  •  •  •  told  him:  '  Mr.  Wells,  you  want 
to  be  careful  on  those  two  tracks,  they  are  so  close  togethery 
yon  came  near  killing  some  of  my  jnen;  they  were  walking 
oat  of  the  cars  with  sacks  on  their  shoulders  when  you  kicked 
in  some  cars  there,  and  knocked  my  gangway  down;  and  we 
are  very  busy  on  that  track  now,  busier  than  we  have  been 
for  some  time,  and  you  will  have  to  be  very  careful  when  you 
work  on  those  tracks.'  He  didn't  say  anything,  and  walked 
away;  and  the  next  day  Spotts  got  killed;  ....  Mr.  Wells 
was  the  foreman  of  the  crew  of  this  engine  that  threw  those 
cars  down." 

This  evidence  was,  no  doubt,  admitted  to  establish  notice 
to  defendant  that  the  gang  to  which  deceased  belonged  was 
engaged  about  the  place  of  the  accident,  a  fact,  obviously, 
having  an  important  bearing  in  forming  an  estimate  of  the 
eare  that  would  be  reasonable  in  such  circumstances  in  mov« 
ing  cars  in  close  proximity  thereto,  but  beyond  that  uo  objeo- 
tion  was  made  to  the  admission  of  that  statement,  or  excep* 
tion  taken  to  it.    So  we  need  consider  it  no  further. 

4.  As  to  the  issue  of  contributory  negligence  of  deceased, 
we  regard  that  as  fairly  one  for  the  jury  on  these  facts.  When 
deceased  was  struck  be  was  south  of  the  point  where  track 
7  ended.  There  was  nothing  to  suggest  the  probability  of  any 
such  movement  of  oars  in  that  direction  as  actually  took 
place.  He  was  not  a  trespasser.  The  limited  space  available 
as  standing  room  indicates  that  his  taking  position  where  he 
did,  while  awaiting  the  weighing  of  the  empty  oar  on  track  8^ 
was  a  most  natural  act. 

But,  without  repeating  facts  already  mentioned,  it  is  enough 
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to  say  that  we  do  not  consider  his  action  in  the  premises  as 
justifying  a  ruling  that  he  was  negligent  as  a  matter  of  law. 
The  jury  have  found  that  he  was  not,  as  a  matter  of  fact. 

6.  It  does  not  seem  necessary  to  review  the  instructions  in 
detail.  They  submitted  the  case  in  conformity  to  the  princi* 
pies  above  declared.  We  see  no  reason  to  reverse  the  judg* 
ment,  or  to  prolong  our  comments  upon  the  case. 

The  judgment  is  affirmed, 

Sherwood,  C.  J.,  Black  and  Brace,  JJ.,  concur. 

Railroads  —  LiABiLrrT  roa  NioLiaBirci  towards  Sbrvaht  of  Axtaaam 
OoMPANT  Lawfully  on  Ira  Frkmisbs.  —  Where  a  common  switoh  yard  m 
aaed  by  diflferent  railroads,  each  having  its  track  passing  very  near  the  other, 
•aeh  company  owes  the  same  duty  as  to  care  towards  the  employees  ol  febe 
other  necessarily  upon  its  track  in  the  discharge  of  their  duty  that  it  owoe 
to  its  own  employees  npon  its  own  track  under  similar  circnmstaooes:  Jfc- 
MarsJiall  t.  Chicago  etc  R*y  Co.^  SO  Iowa,  757;  20  Am.  St.  Rep.  445;  Sumvam 
T.  Thga  IVy  Co,,  112  N.  Y.  643;  8  Am.  St.  Rep.  793.  A  railroad  company, 
OTer  a  section  of  whose  road  another  compaoy  runs  its  trains  by  rirtae  of  a 
oontraot»  is  liable  in  tort  to  brake  man  of  the  latter  who  is  injured  by  the 
former's  negligence  without  fault  of  his  or  his  employer:  NugaU  t.  Bottom 
tic  R,  R.,  80  Me.  62;  6  Am.  St.  Rep.  151,  and  note.  See  also  note  to  Mit- 
mufi  Pae.  R*y  Co,  r,  Jones,  16  Am.  St.  Rep.  883.  A  railroad  is  liable  for 
its  negligence  or  that  of  its  servants  causing  personal  injury  to  one  traveling 
in  charge  of  live  stock  on  its  train:  Misaoun  Pae.  R'y  Go»  t.  Ivy,  71  Tex.  409; 
10  Am.  St.  Rep.  758;  or  to  a  mail  clerk  while  traveling  in  a  mail  oar  under 
a  contract  for  his  transportation  in  that  car:  Ou{f  etc  R^y  Co,  v.  fFilton,  79 
Tex.  371;  23  Am.  St  Rep.  345,  and  note  with  oases  collected  disonssinga 
railroad's  liability  for  injuries  to  the  employees  of  other  companies  lawfully 
on  its  train;  and  a  railroad  will  also  be  liable  for  negligenoe  to  one  who  is  on 
a  freight  car  that  is  being  loaded,  by  permission  of  the  condnctor,  unless  he 
knew  that  the  conductor  could  not  grant  such  permissions  Alabeuna  tic 
R,  R,  Co,  V.  Tarborough,  83  Ala.  238;  3  Am.  St.  Rep.  716. 

Railroads — Dittt  to  Gtvb  WARNnro  to  Persons  Rtortfui.lt  on  Its 
Prxm ISBS:  See  Sullivan  v.  Vkkdmrg  etc  R,  R.  Co,,  Z9  Im.  Ann.  800;  4  Anu 
81  Bep.  289^  and  note. 
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[111  MnsoiTBX,  887.] 

KAsncBNT  VT  Adtirsb  Ussr.  —  When  a  party  has  enjoyed  an  euemenl  for 
snoh  length  of  time  as  to  confer  title  to  land  from  the  tme  owner  to  the 
disseisor,  this  adverse  enjoyment  will  establish  the  right  to  the  ease- 
ment  as  against  the  owner  of  the  servient  estate. 

BABxmNT  BT  Advxrsb  Usrr.  — To  make  the  enjoyment  of  an  easemeiit  ad> 
verse  to  the  owner  of  the  servient  estate^  the  intent  to  olaim  and  enjoy 
the  easement  must  exist.  In  the  absence  of  sach  intent  and  olaim  no 
adverse  enjoyment  will  arise. 

LiOKNSB  BY  Parol  —  What  Constitutbs  Rkvooation  —  Rxpbnditurbs  b» 
-    Lzobmssb.  —  Wheu  one  luys  sewer  pipe  on  the  Ismd  of  another  withoni 
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kii  oonsent  but  witii  bis  knowledge,  bis  nse  is  not  adrerse,  but  merely: 
permis^lTe^  and  oonstitntes  only  a  revooable  parol  lioense^lnotwithstand* 
ing  expenditures  made  by  the  licensee. 

hnmjmm  bt  Parol— Rbvooation  avtbr  Exscdtioh  —  Exputditubsb  by 
TaannsMK.  —A  parol  license  ezecnted  upon  the  land  of  another  wifehoal 
agreement  or  oonsideration  may  be  revoked  at  pleasure  by  the  licensor^ 
■o  far  as  its  further  enjoyment  is  ooncerned,  notwithstanding  expend!- 
tares  made  by  the  licensee,  and  without  remedy  to  him  for  the  recovery 
of  soch  expenditares. 

Parol  Liosnss — RxvoOATioif — 17otiob.—>A  parol  license  to  lay  and  use 
•ewer  pipe  upon  the  land  of  another,  in  the  absence  of  agreement  or 
eonsideration,  may  be  revoked  at  the  pleasure  of  the  licensor,  without 
notice  to  the  licensee,  although  he  has  made  expenditares;  and  a  sever- 
nnoe  of  the  pipe  between  the  lands  of  the  licensor  and  the  licensee  is  a 
rerooation  of  such  license. 

Petition  for  an  injunction  to  prevent  the  defendant  from 
Temoving  certain  Bewer  pipes  on  her  land,  whereby  complain- 
ant is  enabled  to  drain  his  premises.  The  parties  to  the  ac- 
tion are  adjoining  landowners.  In  1869  the  plaintiff  laid  such 
sewer  pipe  in  and  upon  the  land  of  defendant,  without  her 
consent^  although  she  was  informed  of  it  and  of  its  purpose  in 
1874  or  1875.  The  laying  of  the  pipe  was  done  openly,  and 
the  use  to  which  it  was  put  was  open  to  the  observation  of 
anyone.  The  pipe  remained  so  laid  and  in  use  until  1889, 
the  plaintiff  having  expended  four  or  five  hundred  dollars  in 
raising  and  straightening  the  pipe  and  perfecting  his  system 
of  drainage.  In  1889,  the  defendant  being  about  to  sever  the 
pipe  between  her  land  and  that  of  the  plaintiff,  he  obtained  a 
temporary  injunction  restraining  her  from  disturbing  the  pipe. 
The  plaintiff  claims  a  prescriptive  right  to  continue  in  his  uso 
of  the  sewer  pipe  on  defendant's  land.  The  court  below  dis* 
solved  the  temporary  injunction,  and  dismissed  the  petition.. 

Fred.  Wializenusj  for  the  appellant. 

E.  T.  Fariih^  for  the  respondents. 

Bhsrwood,  p.  J.  The  correctness  of  the  view  taken  by  the 
lower  court  is  now  to  be  examined.  The  question  first  ta 
be  determined  in  this  case  is  whether  the  use  was  really 
adverse  to  the  owner,  or  was  it  merely  permissive  in  its  char* 
Acter.  If  permissive  in  its  inception,  then  soch  permissive 
character,  being  stamped  on  the  use  at  the  outset,  will  con- 
tinue of  the  same  nature,  and  no  adverse  user  can  arise  until 
t  distinct  and  positive  assertion  of  a  right  hostile  to  the 
owner,  and  brought  home  to  him,  can  transform  a  subordi- 
i^&ie  and  friendly  holding  into  one  of  an  opposite  nature,  and 
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^xcIubIto  and  independent  in  its  eharacter:  Budd  ▼.  CoIKnt, 
69  Mo.  129;  EsteM  t.  Long,  71  Ma  605;  WiUon  y.  Lerths,  90 
Mo.  478;  Wilkerson  v.  Thompson,  82  Mo.  817.  It  is  trne  that 
the  oases  just  cited  relate  to  adverse  possession  in  the  ordi« 
nary  way;  but  the  principle  is  the  same  in  either  case. 

Though  the  statute  of  limitations  has  no  reference  to  ease- 
ments, yet  where  a  party  has  enjoyed  an  easement  for  sach 
length  of  time  as  to  confer  title  to  land  from  the  true  owner 
to  a  disseisor,  this  adverse  enjoyment  will  in  law  establish  the 
right  to  the  easement  as  against  the  owner  of  the  servient 
estate:  Wood  on  Nuisances,  sec.  704;  House  v.  Montgomery^  19 
Mo.  App.  170;  State  y.  Walters,  69  Mo.  463;  StaU  t.  WdJU,  70 
Ma  635;  State  t.  Proctor,  90  Mo.  884. 

And  such  adverse  user  for  the  statutory  period  will  give 
origin  to  the  rebuttable  legal  presumption  of  a  grant,  even 
though  the  use  in  its  inception  was  a  trespass:  Wood  on  Nui- 
tances,  sees.  704,  705. 

The  circumstances  of  this  case  already  detailed  conspicu- 
ously show  that  the  use  in  this  instance  was  not  adverse, 
but  merely  permissive.  And  long-continued  user  is  not  saflB- 
oient  in  and  of  itself  to  establish  an  easement  of  the  sort  here 
olaimed.  To  make  the  enjoyment  of  an  easement  adverse  to 
the  owner  of  the  servient  estate,  the  intent  must  exist  to  claim 
and  enjoy  the  right  adversely.  In  the  absence  of  such  intent 
and  such  claim,  no  adverse  enjoyment  will  arise. 

The  right  in  this  case,  then,  must  be  regarded  as  merely 
permissive,  —  in  short,  a  license.  Now,  from  its  very  natoie, 
a  license  is  revocable;  but  the  authorities  are  divided  as  to 
whether  a  license  is  revocable  after  it  has  been  executed, 
money  expended,  etc.  Touching  this  point,  an  eminent  au- 
thor observes:  ^'  Some  of  the  courts,  indeed,  deny  the  right  of 
the  (parol)  licensor  even  to  revoke  the  license,  after  outlay 
nnder  it,  resting  the  case  on  the  ground  of  estoppel  in  pais 
or  treating  the  situation  as  equivalent  to  part  performance  of 
a  parol  agreement  for  the  sale  of  an  interest  in  real  estate. 
But  the  better  view,  in  presence  of  the  statute  of  frauds,  ap- 
pears to  be  that,  so  far  as  the  question  of  further  enjoyment  is 
ooncerned,  the  license  may  be  revoked,  though  no  action  can 
he  maintained  against  the  licensee  for  what  be  has  been  in- 
duced or  led  to  do.  Volenti  fum  JU  injuria  ^z  Bigelow  on 
Katoppel,  6th  ed^  666,  667. 

And  a  distinction  is  taken  by  the  authorities  between  acts 
done  on  the  licensor's  land  and  those  done  on  that  of  the 
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licensee,  the  former  being  revocable,  the  latter  not:  Wash- 
born  on  Basement  and  Servitude,  3d  ed.,  25,  679;  1  Wash- 
burn  on  Real  Property,  6th  ed.,  672. 

The  view  of  Bigelow  as  to  what  is  the  correct  doctrine  as  to 
execated  licenses,  and  as  to  their  revocability,  evidently  meets 
the  approval  of  another  text  writer  of  recognised  authority, 
who  touching  this  subject  says:  ''Another  class  of  cases  where 
the  license  may  be  revoked  is  where  the  act  licensed  to  be 
done  is  to  be  done  upon  the  land  of  the  licensor,  and  if  granted 
bj  deed  would  amount  to  an  easement  therein.    If  such 
license  be  by  parol,  it  may  be  revoked  as  to  any  act  there- 
after to  be  done,  even  though  in  order  to  enjoy  it  the  licensee 
may  have  incurred  expenses  upon  the  premises  of  the  licensor. 
Thus  where  A,  by  B's  license,  laid  an  aqueduct  across  B's 
land,  who  then  revoked  it  and  cut  off  the  pipe  that  conducted 
the  water,  the  court,  as  a  court  of  equity,  refused  to  interfere, 
because  B  had  a  right  to  revoke  the  license  at  his  pleasure* 
And  in  another  case  the  licensee  not  only  had  laid  an  aquO" 
duct^  but  dug  a  well  to  supply  it  upon  the  land  of  the  licensor, 
and  was  without  remedy,  though  the  licensor  cut  it  off.    In 
another,  the  licensee,  under  a  license  to  enter  upon  land,  had 
expended  money  thereon  and  incurred  expense  on  account  of 
the  same,  and  it  was  held  revocable.    The  importance  of  the 
principle  involved  in  the  foregoing  propositions  in  respect  to 
the  power  of  a  licensor  to  revoke  his  license,  even  though  the 
licetisee,  acting  under  such  license,  may  have  incurred  expense 
for  which  he  can  claim  no  remuneration,  seems  to  render  a  re- 
view of  some  of  the  oases  where  the  question  has  been  raised, 
proper  by  way  of  illustration.    In  one  class  of  these,  the 
licensee  at  a  considerable  expense  cut  a  drain  in  the  licensor's 
land,  by  which  the  water  of  a  spring  flowed  to  his  own  land, 
and,  after  enjoying  it  some  years,  the  licensor  revoked  the 
license  and  stopped  it    The  licensee  was  held  to  be  without 
remedy.    In  another,  the  licensor  gave  the  licensees  permis- 
sion to  construct  a  culvert  on  their  land,  and  thereby  divert 
a  current  of  water  onto  his  land,  which  they  did  at  their  own 
expense,  and  it  was  held  to  be  revocable.    In  another,  the 
license  was  to  build  a  dam,  or  part  of  it,  on  the  licensor's 
land,  for  the  purpose  of  working  a  mill  belonging  to  the 
licensee.    And  in  another  the  license  was  to  flow  the  licen- 
sor's land  tor  raising  a  head  of  water  to  licensee's  mill.    And 
In  both  the  licenses  were  held  revocable,  without  remedy  to 
the  licensee  for  the  expenses  incurred.  •  •  •  •  In  another  class 
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of  cases  the  license  has  been  to  erect  and  maintain  a  hoose  on 
the  licensor's  land,  and  in  some  oases  the  revocation  has  been 
before  the  building  was  completed,  in  others  after  it  had  been 
erected,  and  in  both  the  builder  was  obliged  to  remove  it 
without  any  right  to  claim  compensation  for  loss*':  1  Wash- 
burn on  Real  Property,  5th  ed.,  665,  666,  and  cases  cited. 

The  learned  author  then  cites  and  quotes  from  adjudicated 
oases  which  hold  a  different  view;  but  the  rulings  in  those 
cases,  as  he  shows,  are  evidently  grounded  on  some  earlier 
English  cases,  notably  Taylor  v.  WcUerM^  7  Taunt.  884,  the 
doctrine  of  which  was  exploded  in  Wood  v.  Leadbitter^  13  Mees. 
A  W.  838,  in  an  elaborate  and  able  opinion  by  Alderson,  B. 
The  facts,  on  which  the  litigation  was  there  based,  were  these: 
^  The  owner  of  land  on  which  was  a  stand  for  the  spectators 
at  a  horse  race,  sold  a  ticket  to  the  plaintiff  to  enter  and  wit- 
ness the  race.  Before  the  race  was  over,  without  any  miscon- 
duct on  the  part  of  the  plaintiff,  or  tendering  him  back  the 
admission  fee,  the  owner  ordered  him  to  leave  the  premises, 
and  afterwards  removed  him;  and  it  was  held  that  his  ticket 
was  a  mere  license  which  was  revocable." 

In  that  case,  when  illustrating  his  position.  Baron  Alderson 
said:  ''A  mere  license  is  revocable,  but  that  which  is  called 
a  license  is  often  something  more  than  a  license;  it  often 
comprises  or  is  connected  with  a  grant,  and  then  the  party 
who  has  given  it  cannot  in  general  revoke  it  so  as  to  defeat 
his  grant,  to  which  it  was  incident  •  •  •  •  But  where  there  is 
a  license  by  parol,  coupled  with  a  parol  grant,  or  pretended 
grant,  of  something  which  is  incapable  of  being  granted  other* 
wise  than  by  deed,  there  the  license  is  a  mere  license;  it  is 
not  an  incident  to  a  valid  grant,  and  it  is  therefore  revocable. 
Thus  a  license  by  A  to  hunt  in  his  park,  whether  given  by 
deed  or  by  parol,  is  revocable;  it  merely  renders  the  act  of 
hunting  lawful,  which,  without  the  license,  would  have  been 
unlawful.  If  the  license  be  •  •  •  •  not  only  to  hunt^  but  also 
to  take  away  the  deer  when  killed  to  his  own  use,  this  is  in 
truth  a  grant  of  the  deer,  with  a  license  annexed  to  come  on 
the  land;  and  supposing  the  grant  of  the  deer  to  be  good, 
then  the  license  would  be  irrevocable  by  the  party  who  had 
given  it;  he  would  be  estopped  from  defeating  his  own  grant 
or  act  in  the  nature  of  a  grant.  But  suppose  the  case  of  a 
parol  license  to  come  on  my  lands,  and  there  to  make  a  water- 
Course  to  flow  on  the  land  of  the  licensee.  In  such  a  case 
there  is  no  valid  grant  of  the  watercourse,  and  the  license 
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nmains  a  mere  license,  aud  therefore  capable  of  being  re* 
irokecL  On  the  other  hand,  if  such  a  license  were  granted  by 
deed,  then  the  question  would  be  on  the  construction  of  the 
deed,  whether  it  amounted  to  a  grant  of  the  watercourse;  and 
if  it  did,  then  the  license  would  be  irrevocable." 

In  this  sUte  Wood  ▼.  LeadbitUr,  13  Mees.  A  W.  838,  has 
been  cited  approvingly  in  Desloge  v.  Pearee^  88  Mo.  699.  In 
that  case,  acting  under  a  parol  license,  one,  at  great  expense, 
had  entered  upon  the  land  of  another  and  excavated  the  same 
for  minerals,  and  had  remained  there  thus  mining  for  over 
ten  years,  when  the  owner  revoked  the  license,  and  the  licensee 
waa  held  without  remedy.  It  is  not  believed  that  the  cases 
•of  Fuhr  ▼.  Dean,  26  Mo.  116,  69  Am.  Dec.  484,  and  Baker  ▼. 
Chicago  ste.  R  JZ.  Co.,  67  Mo.  266,  intend  to  declare  any  differ- 
ent rule. 

In  the  latter  case  there  was  something  more  than  a  mere 
parol  license;  it  was  a  contract  evidenced  by  a  conveyance 
delivered  in  escrow  to  the  agent  of  the  company  granting  the 
right  of  way,  and  to  be  delivered  on  compliance  with  its  terms. 
**  The  doctrine  of  the  revocability  of  licenses  rests  upon  the 
familiar  principle  that  a  freehold  interest  in  lands  can  only 
be  created  or  conveyed  by  deed;  and  as  before  stated,  an 
easement  in  the  land  of  another  cannot  be  created  except  by 
deed,  or  what  is  equivalent,  prescription  ":  1  Washburn  on 
Real  Property,  670. 

In  St.  Louis  NaU  Stock  Yards  v.  Wiggins  Ferry  Oo.,  112  HI. 
884,  64  Am.  Rep.  243,  the  very  clear  distinction  is  taken  be- 
tween a  mere  parol  license,  followed  by  expenditures  and  im- 
provements, and  a  parol  contract  for  the  sale  of  the  land  fol- 
lowed by  like  improvements  placed  upon  the  land  on  the  faith 
of  the  parol  contract  being  performed;  and  the  holding  is 
there  made  that  in  the  latter  case  equity  could  intervene  on 
the  ground  of  part  performance,  but  not  in  the  former  case, 
where  no  such  basis,  to  wit,  a  contract  made,  was  in  existence. 
And  in  that  case  it  was  aptly  said:  ^'To  say  that  the  license 
is  irrevocable,  because  the  thing  permitted  to  be  done  neces- 
«arily  involved  the  expenditure  of  money,  would  be  going  be- 
yond the  most  extreme  views  on  the  subject,  and  make  most 
licenses  irrevocable.  The  practical  effect  of  such  a  doctrine 
would  be  to  to  make  meet  licenses  conveyances  of  an  interest 

in  land  by  mere  estoppel  in  pais Such  a  decision 

would  establish  the  rule  that  all  licenses  founded  upon  a  val- 
uable oondderatioD,  or  necessarily  involving  the  expenditure 
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of  monejy  wonld  be  irrevocable,  wbich  would  practically  dee- 
troy  the  distinction  between  a  license  and  a  grant." 

In  Wolfe  7.  Frost,  4  Sand.  Ch.  90,  it  was  forcibly  said  that 
if  the  doctrine  of  the  irrevocability  of  an  executed  license 
maintained  in  some  jurisdictions  is  law,  *'  a  parol  license,  exe- 
cuted, or  acted  upon,  is  sufficient  to  pass  an  incorporeal  her- 
editament; thus  not  merely  repealing  the  statute  of  frauds, 
but  abolishing  the  rule  of  the  common  law  that  such  an  estate 
can  only  be  conveyed  by  a  deed."  See  alsoJamieson  v.  A/tZb- 
mann,  3  Duer,  255,  and  Fargii  v.  Walton,  107  N.  Y.  898,  and 
cases  cited. 

Guided  by  these  authorities,  it  should  be  ruled  that  in  the 
case  at  bar  a  mere  parol  license  was  given  to  the  plaintiff,  a 
license  revocable  at  the  pleasure  of  the  licensor.  But  if,  oo 
the  other  hand,  the  doctrine  that  an  equity  is  created  where, 
under  a  parol  license,  money  has  been  expended  and  improve- 
ments made,  and  therefore  the  powers  of  a  court  of  equity  maj 
be  invoked,  and  specific  performance  decreed,  the  plaintiff,  in 
this  instance,  must  fail  of  obtaining  such  relief  for  the  addi- 
tional reason  that  the  expenditures  and  labor  were  done  with- 
out any  prior  and  distinct  agreement,  and  without  any  con- 
sideration. Parol  agreements  for  the' conveyance  of  land  must 
not  only  be  founded  upon  a  valuable  consideration,  but  the 
contract  to  be  performed  must  be  clearly  defined  by  satisfac- 
tory testimony,  and  be  accompanied  by  acts  unequivocably 
referable  to  the  alleged  agreement  There  are  no  such  con« 
stituent  elements  to  be  found  in  this  case:  Wiseman  v.  Lueh» 
singer,  84  N.  Y.  81;  88  Am.  Rep.  479. 

But  one  point  remains  to  be  discussed,  and  that  ia  whether 
the  plaintifif  was  entitled  to  any  notice  before  the  removal  of 
his  pipes.  Under  the  authorities  a  reasonable  time  is  allowed 
a  licensee  in  which  to  enter  on  the  land  of  his  licensor,  and  to 
remove  whatever  structures  or  improvements  he  has  placed 
thereon.  And  even  in  the  case  of  a  nuisance,  as  where  one 
builds  a  house  where  another  has  a  right  of  common,  it  has 
been  held  that  before  the  latter  could  forcibly  abate  the  nui* 
sance,  it  was  his  duty  to  notify  the  wrongdoer  to  remove  it. 
Where  a  nuisance  is  merely  permitted  to  exist,  and  the  case 
not  urgent,  notice  and  an  opportunity  for  its  removal  are  neces- 
sary, and  should  be  afforded  to  the  party  creating  the  same, 
before  resort  is  had  to  more  extreme  measures:  Wade  on 
Notice,  2d  ed.,  sec.  480b. 

But  none  of  those  instances  afford  anj  illnstration  of  the 
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point  in  hand.  Here  there  are  no  structures  or  improvements 
to  remove,  the  sole  question  being  whether  without  notice  de- 
fendant could  sever  the  connection  between  the  sewer  pipes 
on  the  land  of  plaintiff  and  those  on  the  land  of  defendant, 
and  we  hold  that  she  could,  and  that-  such  removal  was  a 
revocation  of  the  previously  granted  parol  license.  Therefore, 
jadgment  affirmed.    All  concur. 


BAsnoun  bt  Advsbsb  Usul  —In  order  to  estebluh  an  MieoiMit  ia 
the  lande  or  waters  of  another  it  is  necessary  that  the  enjoyment  be  adrerse 
and  onder  elaim  of  right,  with  the  knowledge  and  contrary  to  the  interests 
of  the  owner»  and  that  it  has  continued  in  that  manner  for  the  period  fixed 
bj  the  sUtnte:  Hoag  v.  Place,  93  Mich.  450;  ToUl  ▼.  Bonn^oy,  123  IlL  653; 
6  Am.  St.  Rep.  570,  and  note;  BlainB  t.  Ray,  61  Vt.  566;  note  to  dmner  ▼• 
WoodfiU,  S22  Am.  St.  Bep.  570;  note  to  HttpeHa  Land  efe.  Co.  ▼•  Rogen,  17 
Am.  St.  Rep.  210;  note  to  Banelli  t.  Blakemare,  14  Am.  St  Rep.  656.  The 
mlo  is  that  the  acquisition  of  an  easement  by  adverse  nse  follows  the  analogy 
€i  the  acquisition  of  title  by  adverse  poesession:  BaUard  r.  Demmon,  156 
Mass.  449.  Where  each  of  two  adjoining  landowners  permits  the  other  to 
pass  oTcr  his  fields  merely  as  a  matter  of  mutual  accommodation,  the  user  of 
neither  party  will  be  adverse  to  the  other  and  no  easement  will  be  aoqnireds 
BenmeU  w.  Biddle,  140  Pa.  St.  896. 

IdOKsnwg  BT  Parol — Crsatiov  Ain>  Rbtooatio!i  or,  — This  question  Is 
thoroughly  discussed  in  Lav/renee  ▼.  Springer,  49  N.  J.  Eq.  289;  81  Am.  St. 
Bep.  702,  and  an  extended  note  thereto;  and  2ieieal/w»  Hari,^  3  Wyo.  513; 
81  Am.  St.  Rep.  122,  and  note.  A  mere  parol  license  is  reTocable  at  the 
will  of  the  licensor  while  it  remains  executory,  but  an  execnted  parol  license 
granted  upon  consideration,  or  upon  the  faith  of  which  money  has  been  ex* 
pended,  cannot  be  revoked:  Measiek  ▼.  Midkmd  R'y  Co.,  128  Ind.  81;  Nowlkk 
T*  Wk^pie^  120  Ind.  596;  Ferguson  ▼.  Spencer,  127  Ind.  66;  and  where  the 
Uoense  has  been  so  far  executed  that  its  revocation  would  work  a  frandt 
nctnal  or  oonstmctive^  upon  the  licensee,  equity  will  restrain  snoh  revoo** 
tiont  Mortom  Bnwing  Oa.  ▼•  Moritm,  47  N.  J.  Bq.  158. 
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[lUMnB0DU,424.] 

I^SHABB  um  TnrAirr— -LrABiLrrr  ov  Lavdlord  iob  Dsnon  nr  Lmasko 
Pnnanik  — The  fact  that  the  top  step  of  a  short  stairway,  furnishing 
tiM  nanal  entrance  to  the  leased  premises,  is  twelve  inches  shorter  than 
tiM  remaining  steps^  does  not  oonstitnte  snch  stairway  a  nuisance  so  aa 
la  make  the  landlord  liable  for  injury  to  a  person  using  it  in  the  duk 
witboot  any  invitation,  express  or  implied,  from  such  landlord. 

Lamvlosd  Ain>  TBffAm— LiABnjTT  of  Lakdlobd  bob  OonDiTioir  axb 
UsB  ov  PBBmsm  — When  leased  premises,  harmlen  in  themselves, 
dangerous  merely  by  the  manner  of  their  vse  by  a  tenant  in 
tba  kadlord  Is  not  liaUe  for  iignries  arising  from  such  naa. 
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Laxdlobo  Ain>  TnrAiTT^LEABiLnT  of  Lahdlokd  nm  Ihjvbt  to  Tb- 
amt's  Oubst.  — A  landlord  ii  not  ratponsible  for  injury  to  his  tenant^ 
gmtt  arising  from  saeh  a  danger  as  is  orsatsd  by  tho  negUgoiMS  «f  sndb 
tnantonly. 

Landlord  aud  Trvart —  Lusiurr  or  Lavdlord  ior  Osnom  Drvkhs 
cc  PRiMisn.  — In  the  abaanoa  of  fraud  and  daoait  a  landlord  as  not 
liable  to  a  tenant  or  his  gnest  for  obrioas  defeets  in  the  Isassd  pgaimissR 
irhich  do  not  oonatitnte  a  nnisanoe. 

TkomoB  F.  GatU^  for  the  appellant 

Eame$f  Holmu  and  Krauthoff^  for  the  respondeDt. 

Barclay,  J.  Plaintiff  became  nonstiit  in  the  circuit  ooort 
because  of  its  ruling  denying  her  a  recovery  of  damages  for 
personalinjuries  sustained  as  follows:  — 

Defendant  owned  a  small  dwelling  in  Kansas  City,  MissonrL 
It  had  been  let  by  him  to  a  tenant,  Mr.  Bettis,  and  was  in 
possession  of  the  latter,  except  the  basement,  which  he  had 
•ablet  to  plaintiff's  husband.  On  a  night  in  December,  1888, 
About  eight  o'clock,  plaintiff  was  invited  by  Mrs.  Bettis  to 
come  up  the  front  steps  leading  to  a  porch  or  landing  at  the 
entrance  occupied  by  the  latter.  The  occasion  of  this  invita- 
tion to  the  premises  was  that  an  alarm  of  fire  had  just  been 
given,  and  the  machines  of  the  fire  department  were  passing 
on  a  neighboring  avenue.  The  porch  commanded  a  bettw 
view  of  them  than  did  the  plaintiff's  quarters. 

Plaintiff  accepted  the  invitation,  passed  up  the  steps,  and 
stood  a  while  with  Mrs.  Bettis  on  the  porch.  The  steps  were 
constructed  so  (to  quote  from  the  petition)  ^Hhat  the  topstep^ 
just  immediately  below  the  landing  to  the  porch,  •  .  .  .  ez« 
tends  the  entire  width  of  said  porch,  and  from  the  outside  of 
the  steps  up  to  and  attached  to  the  building,  said  top  step 
being  in  manner,  form,  and  appearance,  constructed  the  same 
as  any  ordinary  step  is  usually  made;  that  the  next  step  im- 
mediately below  said  top  step  is  so  constructed  that  it  is  over 
twelve  inches  shorter  than  the  top  step  as  above  described,  on 
the  side  next  to  the  building  or  inside  of  the  porch;  and  the 
remaining  steps,  from  the  last  one  described  to  the  ground, 
are  all  short  in  the  same  manner." 

These  steps  were  within  the  private  inclosure  or  yard,  ap> 
purtenant  to  the  dwelling,  and  some  fifteen  feet  from  the 
street  The  porch  was  four  or  five  feet  above  the  level  of  the 
surrounding  yard  and  of  the  walk  leading  to  it.  There  was 
•no  light  upon  the  steps,  and  the  night  was  dark.  When  plain- 
tiff started  to  descend  from  the  porch,  she  stepped  from  the 
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top  step  into  the  yacanoy  at  the  end  of  the  next  lower  onei 
and  coneeqaently  fell  to  the  ground,  a  distanoe  of  nearly  five 
Aet.  She  sustained  eevere  injuries.  It  is  alleged  that  the 
premises  were  let  to  the  tenant,  Mr.  Bettis,  in  the  condition 
described;  and  that  for  that  reason,  defendant  is  liable  to 
plaintiff  for  the  consequences  of  this  misadventure. 

1.  The  only  deficiency  in  the  steps  in  question  was  in  the 
particular  that  all  the  lower  ones  were  twelve  inches  shorter 
than  the  top  step.  The  landing  or  entrance  to  which  they 
led  was  but  four  or  five  feet  above  the  surrounding  land,  so 
the  number  of  the  steps  must  have  been  small.  Their  condi« 
iion  was  obvious  to  the  most  casual  inspection  by  daylight. 

Such  a  short  flight  of  steps,  so  situated,  could  not,  by  any 
just  process  of  ratiocination,  be  found  to  be  a  nuisance.  The 
dangerous  character  which  they  possessed,  at  the  time  plain- 
tiff was  injured,  arose  from  the  fact  that  they  were  then  un* 
lighted.  Had  they  been  illuminated,  so  that  their  condition 
could  be  seen  and  proper  use  of  them  made,  they  would  have 
been  harmless  in  themselves. 

Defendant  had  parted  with  possession  of  the  premises  by 
letting  them  to  a  tenant.  He  is  not,  therefore,  legally  charge- 
able, on  the  case  stated,  with  a  liability  by  reason  of  the  dark- 
ness in  which  the  stairs  were  enveloped. 

Plaintiff  was  not  using  the  steps  by  any  invitation,  express 
er  implied,  of  defendant.  Any  liability  for  negligence  (in 
omitting  to  properly  light  them)  that  may  spring  from  the 
/nvitation  she  received  to  come  there  must  rest  upon  the  in* 
viter. 

Where  things,  harmless  in  themselves,  become  dangerous 
merely  by  the  manner  of  their  use  by  a  tenant  in  possession, 
the  landlord  is  not  generally  called  upon  to  respond  for  inju- 
ries resulting  from  such  use:  Taylor  v.  Bailey,  74  111.  178; 
Ryan  v.  Wilson,  87  N.  Y.  471;  41  Am.  Rep.  384;  McCarthy  r. 
York  Co.  Bank,  74  Me.  315;  43  Am.  Rep.  591. 

The  steps  were  sound  and  safe  enough  under  proper  condi- 
tions. Defendant  is  certainly  not  responsible  for  mishaps  to 
his  tenant's  guest  arising  from  such  a  danger  as  was  created 
by  the  alleged  negligence  of  the  tenant. 

2.  Nor  is  plaintiff's  case  strengthened  by  consideration  of 
her  relationship  to  the  demised  estate  as  subtenant 

She  was  not  upon  the  premises  of  which  she  was  entitled 
to  the  possession  as  subtenant.  The  place  of  the  accident 
was  let  to  Mr.  Bettis  only.    She  was  there  as  a  stranger  to 
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that  tenanej;  but  even  had  she  been  the  tenant  of  that  put 
of  the  building,  defendant  would  not  have  been  liable  to  her 
on  these  facta.  No  fraud,  deceit^  or  ooncealment  by  defend- 
ant is  charged.  In  their  absence,  the  feet  that  pari  of  the 
front  steps  were  not  as  wide  as  the  top  steps,  disooTorable  bj 
any  one  at  a  glance  under  a  good  light,  could  scarcely  be  said 
to  create  a  right  of  action  in  the  tenant  for  such  an  injmy  to 
him  as  is  here  described,  in  view  of  the  precedents  on  this 
subject:  Jaffe  v.  Ilarteau,  66  N.  Y.  898;  16  Am.  Rep.  438; 
Ryan  t.  Wilson,  87  N.  Y.  471;  41  Am.  Rep.  884;  Qainn  w.  Per^ 
ham,  161  Mass.  162. 

In  no  aspect  of  the  facts  do  we  discern  any  substantial  basis 
for  a  recovery  by  plaintiff.  The  trial  court  took  the  same  Tiew, 
and  we  think  correctly. 

The  judgment  is  affirmed. 

Sherwood,  C.  J.,  Black  and  Bbacx,  JJ.,  concurred. 


Landlord  akd  Tbitaiit.  — Hie  lUbility  of  the  lanor  whan  the  premlaet 
art  oak  of  repair  or  in  a  dangerous  coodition  ia  treated  in  the  note  to  LoweB 
▼.  Speutiding,  50  Am.  Dec.  77^783;  the  liability  of  the  landlord  for  injnriea 
fnataiaed  by  a  ridtor  to  his  tenant  in  the  note  to  NaUtif  t.  Hartford  Oarpei 
OOkf  60  Am.  Rep.  53-^55;  and  the  respectiTe  liability  of  the  landlord  and  the 
tenant  for  naisancei  in  the  note  to  Oodley  ▼.  Hagerty,  59  Am.  Deo.  73S-740L 
See  also  aa  to  the  last  point,  Ahern  ▼.  SUeU,  115  N.  T.  203;  12  Am.  St.  Repw 
778.  Decayed  stepa  at  the  back  of  rented  premises  are  not  a  nnisaaoe  as 
regards  the  occupant  of  the  adjoining  premises:  Sterger  ▼.  Vam  Bidden^  1S9 
N.  T.  499;  28  Am.  St  Rep.  594.  Oases  in  which  the  tenant,  not  the  land- 
lord,  was  held  liable  for  the  dangerous  condition  of  the  premises  are  Jm^ 
ninff$  T.  Van  Schaiek,  108  ^.  T.  530;  2  Am.  St  Rep.  459;  CUfford  t.  Atlantie 
CUUm  MilU,  146  Mass.  47;  4  Am.  St  Rep.  279;  AhemY.  Steele,  115  N.  T.  203| 
12  Am.  St  Rep.  778;  Ro9enfield  t.  Ami,  44  Minn.  895;  20  Am.  St  Bepw 
684.  A  tenant  taking  possession  of  demised  premisea  with  a  dangeroaa 
opening  at  the  street  line  or  in  the  sidewalk  is  bound  to  guard  the  same  ee 
aa  to  secure  passera-by  from  falling  into  it:  Rfon  ▼.  WHmm,  87  N.  T.  471| 
41  Am.  Rap.  384;  IrwtiM  ▼.  Wood,  51  N.  T.  224}  10  As.  Repw  803|  Wolf^t. 
KUfoMek,  101  N.  Y.  146|  64  Am.  Rep.  •7S. 
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BboE  V.   DoWBLIi. 
(Ul  MnKnjBz,  fi06.] 

Hamaohl  —  SriDEKn  aw  Fivahoial  Condition  of  PLUimFf  b  tAwtUU 
hU  in  Ml  aotion  to  recover  for  personal  injary,  when  the  evidenoe  wiS 
Jnstifjr  the  jory  in  awarding  exemplary  or  punitive  damages. 

pRAcriCB  ON  Appkal  —  DxFEcrivc  Rboori>.  —  When  the  record  on  appeal 
ie  defeotive,  the  remedy  is  by  certiorari  or  by  stipalatlon  correcting  the 
error;  bnt  the  mere  filing  of  certified  copies  ol  omitted  instructions  will 
not  remedy  the  irregularity  of  failing  to  set  them  out  in  the  reoord. 

Blair  and  ^farehand^  and  M.  McKeag^  for  the  appellant 

Clay  and  Ray^  F.  L.  Sehofield^  and  J.  0.  Anderson^  for  the 
respondent 

Oantt,  p.  J.  This  cause  was  appealed  from  the  circnii 
court  of  Lewis  County  to  the  8t  Louis  court  of  appeals.  That 
court,  in  an  opinion  by  Judge  Rombauer,  affirmed  the  judg- 
ment of  the  circuit  court;  but  Judge  Biggs  being  of  the  opin- 
ion that  the  conclusion  reached  by  the  majority,  that  evidence 
of  the  financial  condition  of  the  plaintiff  in  an  action  when 
the  evidence  will  justify  the  jury  in  awarding  exemplary 
0r  punitive  damages  was  admissible,  is  in  conflict  with  and 
opposed  to  two  decisions  of  this  court,  to  wit:  Overkolt  y. 
Vieths,  93  Mo.  422,  8  Am.  St  Rep.  557,  and  Stephens  ▼.  Han- 
nibal etc.  R.  R.J  96  Mo.  207,  9  Am.  St  Rep.  836.  The  cause 
was,  under  the  constitution,  certified  to  this  court 

1.  When  the  cause  was  heard  in  the  court  of  appeals,  the 
instructions  were  not  in  the  record.  No  efforts  were  made  to 
•apply  them  in  that  court,  and  that  court  rightly  proceeded 
on  the  assumption  that  the  trial  court  had  correctly  declared 
the  law  to  the  jury.  Since  the  case  has  reached  this  court  a 
certified  copy  of  the  instructions  has  been  filed  with  the 
record.  The  propriety  of  considering  these  declarations  of 
law  by  this  court  under  these  circumstances  suggests  itself  at 
once. 

While  this  court  obtains  jurisdiction  to  **  rehear  and  de« 
termine  a  cause  so  certified  to  us  by  either  of  the  appellate 
courts,  as  in  cases  of  jurisdiction  obtained  by  ordinary  ap- 
pellate process,"  there  is  nothing  in  the  constitution  that 
Justifies  parties  in  assuming  that  we  will  or  can  take  cogni* 
lance  of  matters  not  in  the  record. 

When  a  record  is  deficient  in  any  material  respect,  the 
practice  is  uniform  that  the  party  desiring  the  absent  record 
abould  suggest  the  diminution  and  apply  for  a  writ  of  certiih 
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fori,  or  file  stipalations  in  this  court,  supplying  the  reeordL 
In  this  case,  nothing  of  the  kind  has  been  done,  but  from 
the  brief  of  the  appellant,  we  take  it,  he  assumes  that  these 
instructions  are  properly  before  us. 

There  is  no  hardship  in  requiring  parties  to  govern  them- 
selves by  the  rules  of  procedure  established  for  the  dispoeitioQ 
of  causes.  For  the  purposes  of  this  appeal,  these  instructionfl 
are  no  part  of  the  record,  and  the  cause  will  be  deteraiined 
on  the  presumption  that  the  trial  court  correctly  instructed 
the  jury.  Parties  must  pursue  legal  methods  in  perfecting 
their  transcripts,  and  in  the  proper  courts,  and  in  proper 
seasons. 

2.  The  point  in  this  record,  then,  is  that  upon  which  the 
eourt  of  appeals  divided.  Is  evidence  of  the  financial  condi- 
tion of  the  plaintiff  admissible  in  an  action  for  damages  when 
there  are  circumstances  of  oppression  or  malice  ? 

That  exemplary  damages  may  be  recovered  in  actions  fi»r 
trespass  or  personal  torts  accompanied  by  circumstances  of 
malice  or  oppression,  is  no  longer  open  to  question  in  this 
state:  Buckley  v.  Knapp^  48  Mo.  152.  Nor  is  it  controverted 
that  it  is  perfectly  competent  to  show  the  financial  ability  of 
the  defendant  in  such  case. 

The  case  of  Stephens  v.  Hannibal  etc,  R.  R.  Co.,  96  Mo.  21^ 
9  Am.  St.  Rep.  336,  was  an  action  for  compensatory  damages 
alone,  and  the  learned  judge  who  wrote  the  opinion  expressly 
says:  "  There  is  nothing  in  the  case  to  justify  the  giving  ot 
exemplary  damages,  and  the  damages  should  be  confined  to 
compensation  for  the  injuries  sustained.'* 

The  case  of  Overholt  v.  Vieths,  93  Mo.  422,  8  Am.  SL  Rep. 
657,  had  no  element  in  it  justifying  exemplary  damages,  and 
this  court  held  that  it  was  not  improper  to  exclude  evidence  of 
the  mother's  financial  condition  in  a  suit  for  the  death  of  her 
child  which  had  been  drowned  in  a  pond,  '*  in  view  of  the  fact 
that  she  had  been  allowed  to  state  her  condition  in  life,  and 
that  she  did  her  own  housework  and  had  no  servant."  We 
do  not  think  either  of  these  cases  can  be  considered  as  de* 
eisive  of  the  point  in  this  case.  Exemplary  damages  are  al« 
lowed,  not  not  only  to  compensate  the  sufferer,  but  to  punish 
the  offender:  Franz  v.  HUterbrand^  46  Mo.  121;  Callahan  v. 
Oaffarata,  89  Mo.  137. 

The  evidence  in  this  case  tended  to  show  that  the  plaintiff 
was  a  girl  about  sixteen  years  old;  that  her  father  was  a  ten« 
ant  of  defendant;  that  on  the  day  she  was  shot  by  defendant 
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ber  father  and  his  eons  were  trying  to  water  a  cow  in  a  lot  of 
the  defendant;  that  a  difficulty  ensued,  a  general  fight;  that 
she  was  standing  in  the  lot  looking  on,  unarmed,  when  the  de- 
fendant turned  upon  lier  and  shot  her  througl)  the  thigh.  In 
other  words,  the  defendant  with  a  deadly  weapon  shot  an  an« 
armed  girl  without  lawful  provocation.  We  think  there  was 
ample  evidence  from  which  the  jury  could  find  willful,  wanton 
injary. 

In  1  Sutherland  on  Damages,  page  745,  it  is  said:  **  In  ao- 
tions  for  torts,  the  damages  for  which  cannot  be  measured  by 
a  legal  standard,  all  the  facts  constituting  and  accompanying 
the  wrong  should  be  proved;  and  though  there  be  a  legal 
standard  for  the  principal  wrong,  if  aggravations  exist,  they 
may  be  proved  to  enhance  damages;  and  every  case  of  per- 
sonal tort  must  necessarily  go  to  the  jury  on  its  special  facts; 
these  embrace  the  rsi  gesta^  and  the  age,  sex,  and  status  of 
fhe  parties;  this,  whether  the  case  be  one  for  compensation 
only,  or  also  for  exemplary  damages,  where  they  are  allowed.*^ 

In  Bump  V.  Betts^  23  Wend.  85,  the  supreme  court  of  New- 
York,  on  a  question  of  excessive  damages,  pointed  to  the  faoi> 
that  the  defendant  had  the  command  of  great  wealth  and. 
that  the  plaintiff  was  a  poor  man.    In  McNamara  v.  Ring^  T 
HI.  432,  in  an  action  for  assault  and  battery,  the  court  per-- 
mitted  the  plaintiff  to  show  he  was  a  poor  man  with  a  large 
family.    The  supreme  court  of  Illinois,  in  affirming  that  rul« 
ing,  said:  ^'  We  are  also  of  the  opinion  that  the  circuit  court 
decided  correctly  in  admitting  the  evidence  and  giving  the 
instruction.    In  actions  of  this  kind,  the  condition  in  life  and 
oircnmstances  of  the  parties  are  peculiarly  the  proper  sub" 
jects  for  the  consideration  of  the  jury  in  estimating  the  dam* 
ages;  their  pecuniary  circumstances  may  be  inquired  intow 
It  may  be  readily  supposed  that  the  consequences  of  a  severe 
personal  injury  would  be  more  disastrous  to  a  person  destitute 
of  pecuniary  resources  and  dependent  wholly  on  his  man- 
ual exertions  for  the  support  of  himself  and  family,  than  to 
an  individual  differently  situated  in  life.    The  effect  of  the 
injury  might  be  to  deprive  him  and  his  family  of  the  com- 
forts  and  necessaries  of  life.   It  is  proper  that  the  jury  should 
be  influenced  by  the  pecuniary  resources  of  the  defendant 
The  more  afiSnent,  the  more  able  he  is  to  remunerate  the  party 
he  has  wantonly  injured." 

In  Orable  v.  Margrave^  4  111.  872,  88  Am.  Deo.  88,  in  an  ac- 
tion for  seduotion,  the  trial  court  admitted  evidence  to  show 
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plaintiff  was  a  poor  roan.  The  aupreme  ooort  on  appeal  said: 
**  Tlie  ooart,  therefore,  decided  correctly  in  admitting  eiideooe 
showing  the  pecuniary  condition  of  the  plaintiff.  This  •▼{- 
dence  does  not  go  to  the  jury  for  the  purpose  of  exciting  tiieir 
prejudices  in  favor  of  the  plaintiff  because  he  is  a  poor  man, 
but  to  enable  them  to  understand  fully  the  effect  of  the 
jury  upon  him,  and  to  give  him  such  damages  as  his  pecu 
condition  in  life  and  circumstances  entitle  him  to  receive." 

In  Oaith&r  ▼.  Blwoen^  11  Md.  636,  in  an  action  for  assanlft 
and  battery,  the  trial  court  having  admitted  evidence  for  the 
plaintiff  with  a  view  of  increasing  his  damages,  that  he  was 
a  laboring  man  and  had  a  wife  and  children  to  support,  tiie 
supreme  court,  after  quoting  the  language  of  MeNamara  ▼.  King^ 
7  111.  432,  says:  '*  This  is  good  sense,  and  is  sustained  bj  the 
decisions  in  most  of  the  states.  An  injury  done  to  a  person 
not  dependent  on  manual  labor  for  the  support  of  himself 
and  family  is  in  nowise  as  great  as  one  to  a  person  so  situated." 

In  Reed  v.  DaWa,  4  Pick.  215,  the  supreme  court  of  Massa- 
chusetts,  in  an  action  for  trespass  in  forcibly  evicting  plaintiff 
from  his  home,  says:  ^  One  of  the  defendants  stated  to  a  wit- 
ness  in  answer  to  his  inquiry,  whether  he  thought  the  plain* 
tiff  could  not  make  him  suffer,  that  'the  plaintiff  had  been  to 
jail  and  sworn  out,  and  was  not  able  to  do  anything.'  Now 
that  circumstance  was  to  be  taken  into  consideration  by  the 
jury.  There  is  nothing  more  abhorrent  to  the  feelings  of  the 
subjects  of  a  free  government  than  oppressing  the  poor  and 
distressed  under  the  forms  and  color,  but  really  in  violation^ 

of  the  law It  is  found  that  the  dwelling  house  was 

small,  but  the  damages  are  not  to  be  graduated  by  the  sise  of 
the  building.  The  plaintiff  also  was  poor.  He  had  seen  bet- 
ter days,  but  had  been  reduced  in  his  circumstances.  He  was 
thought  not  to  be  able  to  do  anything  in  vindication  of  his 
rights  at  the  law." 

In  DaUey  v.  Houston,  68  Mo.  861,  this  court  said:  **  It  is  next 
insisted  that  the  court  improperly  told  the  jury  that  in  the  es- 
timation of  damages  they  might  take  into  consideration  the 
'  condition  in  life  of  plaintiffs  and  their  pursuits  and  nature 
of  their  business.'  There  is  no  doubt  but  that,  in  estimating 
the  damages  in  such  cases,  the  jury  may  properly  take  into 
consideration  the  pecuniary  condition  of  the  parties,  their 
position  in  society,  and  all  other  circumstances  tending  to  show 
the  vindictiveness  or  atrocity,  or  want  of  atrocity,  in  the  trail* 
sactian,  and  which  tend  to  characterise  the  assault" 
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Thui  deobion  of  Judge  Vories  was  ooncurred  in  by  all  tba 
Judgea.  It  has  never  to  onr  knowledge*  and  bo  Car  aa  wa  can 
ascertain,  been  questioned,  denied,  or  criticised.  It  is  in  har^ 
inony,  as  we  have  seen,  with  the  decisions  of  other  courts  of 
great  ability.  It  is  in  harmony  with  the  tendency  of  the 
oonrta  to  place  before  the  triers  of  facts,  whether  court  or  jnry, 
•very  fact  that  will  aid  them  in  arriving  at  a  correct  verdict. 
It  is  evident  in  this  case  its  effect  was  not  to  create  prejudice 
or  passion*  There  is  nothing  that  smacks  of  either  in  the 
verdict. 

Accordingly  we  affirm  the  judgment  of  the  court  of  appealSi 
as  indicated  by  the  opinion  of  the  majority  of  the  judges  of 
that  oourty  on  this  as  well  as  all  other  points  ruled  in  the  case, 
and  it  will  be  so  citified  to  that  court 

All  concur.  

liaAscaB  ov  DAMAon  is  AmcnD  sr  thb  Psovitxabt  OntomisrAvaH 
ov  THi  Pabtib:  See  note  to  Howe  ▼.  JHfoaa^  67  Am.  Deo.  662-668.  In  aa 
aetioii  a jpiingt  a  railroad  oompany  by  a  wife  for  the  wrongf al  death  of  her 
hoaband*  it  la  oompetent  for  her  to  atate  the  Dumber  and  agea  of  her  minor 
ohildren,  where  she  i%  aa  in  Miasonri,  bonnd  to  anpport  anoh  ohildrens 
Tetherom  ▼.  Si.  Joaeph  eU.  B^jf  Co.,  98  Mo.  74;  14  Am.  St  Rep.  617.  In  a 
Boit  against  a  railway  oompany  for  personal  damages  Buffered  by  plaintiff 
when  a  paaaenger,  it  waa  not  error  to  aUow  proof  that  he  had  a  wife  and 
foor  ehildrent  Stm  AnUmh  eie.  JTjr  Co.  ▼.  Bobiiuon,  78  Tex.  277.  On  tba 
other  hand,  it  ia  held  that  in  an  aotion  for  personal  injuries  to  a  minor,  ori- 
denoe  of  the  peonniary  dronmstanoes  of  his  father  is  not  adndasibler  Vctbm^ 
▼•  Pvtmeif,  78  Wis.  84;  and  that  in  an  aotion  to  reoofer  damages  for  personal 
injnries  dUeged  to  hare  been  oaosed  by  defendant's  negligenoe,  oridenoe  at 
to  the  poTorty  of  the  plaintifl^  i  e.,  that  ho  was  dependent  apon  his  eara- 
lags  for  his  support^  is  inoompetent  aa  bearing  oa  the  qaestioa  «l  daaiagsst 
AAuU  r.  Nim  T9rk§k.  AJL  C^»  118  N.  T.  77. 


StATB   V.   WiLOOX. 
(Ill  Umcfusu  SOi.| 
BAW^gfiiwcfc— A  Fathkb  mat  aa  Ooancnoi  si  Hm  raps  of  Us 
daagfatsr  aadsr  foorteen  years  of  ago  oa  bar  aaesRoboratsd  aad  ooatn^ 
diolsd  testimony,  and  altbongh  ao  fbros  waa  assd  aad  aha  failed  la  msip 
plaia  «l  the  wrong  doao  h«r« 

Dymrt  and  MUeheU^  for  the  appellant. 

John  M.  Ww)d^  attomei^generalf  for  the  statOi 

MACFARLAinB,  J.    Defendant  waa  convicted  in  the  drouil 
wort  of  Macon  County  of  rape,  by  carnally  knowing  Ollia 
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Wilcox,  a  female  child  under  fourteen  yean.    From  the  jadg» 
ment  he  has  appealed  to  this  court. 

The  evidence  of  complaining  witness,  if  tniOi  discloses  a 
most  revolting  picture  of  domestic  life.  She  testified  that 
defendant  was  her  father,  and  that  she  was  fourteen  years  old 
May  10,  1891,  and  that  from  the  time  she  was  eight  years  old 
until  April,  1891,  he  had  defiled  her  at  intervals  of  every  few 
weeks,  the  last  time  in  Macon  County  in  April,  1891. 

Without  objection  she  detailed  by  her  evidence  that  when 
she  was  eight  years  old,  in  Randolph  County,  the  defendant 
first  carnally  knew  her.  At  that  time  he  bruised  and  tore 
her  so  that  she  was  confined  to  her  bed  for  a  number  of  days; 
that  from  that  time  until  she  became  fourteen  years  of  age 
these  assaults  were  repeated  every  few  weeks.  After  the  first 
assault  she  told  her  mother,  but  not  until  she  had  examined 
her  and  found  blood  and  bruises.  She  told  no  one  after  that 
until  July,  1891,  when  she  told  her  half-sister.  She  told  it 
then  because  she  was  ^'  tired  of  living  that  way.**  Did  not 
tell  it  before  because  she  was  afraid  of  defendant,  who  said  he 
would  kill  her  if  she  told.  Defendant  told  her  that  all  fathers 
did  that  way  with  their  girls. 

She  removed  to  Macon  County  with  her  father's  family 
about  two  years  prior  to  the  trial  which  occurred  October  26, 
1891.  The  testimony  of  this  witness  was  all  the  evidenco 
oflered  by  the  state  in  chief. 

The  defendant  testified  in  his  own  behalf  and  contradicted 
every  charge  testified  to  by  the  prosecutrix.  He  also  gave  a. 
history  of  his  relations  with  his  family,  and  showed  that  they 
were  invariably  good;  that  within  the  last  few  years  he  waa 
frequently  away  from  home  as  much  as  weeks  and  months  at 
a  time.  In  all  of  this  he  was  corroborated  by  his  son  Willie, 
eighteen  years  of  age,  who  further  testified  that  his  father's 
treatment  of  bis  wife  and  children  was  good,  and  that  he  bad 
never  seen  or  heard  of  any  misconduct  between  his  father  and 
Ollie  until  after  the  arrest;  that  he  was  raised  and  had  lived 
in  the  family  all  his  life  except  a  few  months  he  had  worked 
out 

Dr.  Pickett  testified  to  the  improbability,  and  almost  iuK 
possibility,  of  the  story  related  by  the  prosecuting  witness. 

Three  other  witnesses,  relatives  of  Ollie  Wilcox,  testiBed 
that  a  few  days  before  the  arrest  of  defendant  she  vehemently 
protested  that  her  father  had  never  mistreated  her,  and  threat-^ 
ened  to  shoot  the  man  who  said  it     One  witness  testified  that 
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OUie  had  told  her  that  this  lie  had  got  out  through  the  Co- 
liomiy  and  that  there  was  a  man  she  could  ruin  by  laying 
her  hands  on  him,  Oeorge  Stanfield,  son  of  Mrs.  Cohom. 
Prosecuting  witness  contradicted  these  witnesses  in  her  test!* 
inony. 

An  eflFbrt  was  made  to  impeach  the  character  of  defendant 
tor  truth.  Three  witnesses  with  some  qualifications  testified 
that  his  reputation  was  bad,  while  four  gave  evidence  tending 
to  prove  it  good. 

The  court  gave,  with  others,  the  following  instructions: 
**The  jury  are  instructed  that  although  they  may  believe 
from  the  evidence  that  in  the  commission  of  the  offense 
charged  there  was  no  force  used  by  the  defendant  on  Ollie  B. 
Wilcox,  yet  if  the  jury  believe  from  the  evidence  that  at  any 
time,  in  the  county  of  Macon,  before  the  finding  of  the  indict* 
ment  in  this  cause,  and  while  she  was  under  fourteen  years  of 
age,  the  defendant  had  carnal  intercourse  with  the  said  Ollie 
B.  Wilcox,  then  you  will  find  the  defendant  guilty. 

**  The  jury  are  instructed  that  the  defendant,  William  D. 
Wilcox,  is  charged  with  carnally  and  unlawfully  knowing  one 
Ollie  B.  Wilcox,  a  female  child  under  the  age  of  fourteen 
yean;  therefore,  if  you  believe  from  the  evidence  that  the  de- 
fendant did  carnally  know  the  said  Ollie  B.  Wilcox  while 
under  the  age  of  fourteen  years,  then  the  state  is  not  required 
to  prove  that  the  defendant  forcibly  ravished  the  said  Ollie  B. 
Wilcox.  It  is  suflScient  for  the  state  to  prove  that  the  de* 
fondant  had  intercourse  with  her  while  she  was  under  the  age 
of  fourteen  years." 

The  last  paragraph  of  this  instruction  is  taken  by  defend* 
ant's  counsel  as  an  independent  instruction.  The  record  gives 
it  as  above,  the  instructions  are  not  num1>ered,  and  we  must 
take  and  treat  them  as  they  appear  upon  the  record. 

1.  It  is  urged  with  great  earnestness  by  counsel  for  defend* 
ant  that  the  uncorroborated  evidence  of  Ollie  Wilcox,  the  com* 
plaining  witness,  contradicted  as  it  is  by  the  positive  and  un- 
equivocal testimony  of  defendant,  is  insufficient  to  justify  or 
support  the  verdiot  and  sentence.  The  majority  opinion  in 
State  T.  PiUriekf  107  Mo.  147  is  confidently  cited  in  support  of 
this  contention.  The  fourth  paragraph  of  that  opinion,  in 
whioh  the  learned  judge  who  wrote  it  so  ably  discusses  the 
nsoMsity  that  prompt  complaint  be  made,  and  other  circum* 
itanoee  be  shown  corroborative  of  the  evidence  of  the  prosecu- 
trix, and  the  conclusions  reached  therein,  were  not  concurred 
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(n  bj  ft  majoritj  of  the  jadges.  It  will  be  eeen  that  the  fifili 
paragraph  is  introduced  bj  an  assertion  of  the  inferences  to 
be  drawn  from  the  authorities  cited  and  the  oonclasion  reached 
in  the  fourth  paragraph.  Here  the  expression  is  used  npoQ 
which  the  defense  in  this  case  so  confidently  relies:  ^  When^ 
fts  here,  the  defendant  occupies  the  witness  stand  and  explicitly 
denies  the  perpetration  of  the  offense  charged,  thus  creating 
an  equipoise  of  oath  against  oath,  then  the  evidence  is  wholly 
insufficient,  as  there  is  no  oorroboratioii  whate?er  in  this 
ease.'' 

After  this  Introduction,  the  learned  judge  proceeds  to  argas 
the  absolute  insufficiency  of  the  evidence  to  support  a  con  vie* 
tion,  and  in  his  conclusions  a  majority  coincided.  The  decis- 
ion settled  nothing  but  that,  in  the  opinion  of  a  majority  of 
the  judges,  the  evidence  in  that  case  was  insufficient*  and 
followed  numerous  precedents  in  like  cases,  that  where  the 
evidence  is  clearly  insufficient  this  court  will  render  a  final 
judgment  of  acquittal.  There  is  no  doubt  that  the  failure  <rf 
the  prosecutrix  to  make  timely  complaint,  and  her  conduct 
immediately  after  the  alleged  outrage,  had  great  and  probably 
controlling  weight  in  determining  the  result. 

The  case  of  StaU  v.  Patrick^  107  Ma  147,  and  the  case  at 
bar  are  different  in  almost  every  essential  feature  of  the  offense 
charged.  Carnally  and  unlawfully  knowing  a  female  child 
under  fourteen  years  of  age  is  made  rape  ander  the  statute; 
with  this  crime  defendant  is  charged.  Forcibly  ravishing  a 
woman  of  fourteen  years  or  over  is  also  rape,  and  of  commit- 
ting that  offense,  Patrick  was  charged.  These  acts  are  differ- 
ent in  every  element,  except  that  of  carnal  knowledge,  and 
ealls  for  different  proof.  In  the  case  of  State  v.  Patriek^  107 
Mo.  147,  the  crime  was  charged  to  have  been  committed  by 
forcibly  ravishing;  in  this  case  it  was  by  simple  carnal  knowl* 
edge.  The  first  involves  force  on  the  part  of  the  ravisher  and 
want  of  consent  on  that  of  the  victim;  the  latter  may  have 
been  without  force  and  with  consent.  In  the  one  case  the 
instincts  of  woman's  nature,  at  the  first  opportunity,  should 
have  spontaneously  given  utterance  to  her  anguish  on  account 
of  the  wrong  committed;  in  the  other  the  child  may  have  been 
anxious  to  conceal  the  wrong  and  protect  the  wrongdoer. 
These  distinctions  between  the  criminal  acts,  and  the  differ- 
ence in  the  proof  necessary  to  establish  them,  are  sufficient  to 
•how  that  the  failure  of  a  wronged  child  to  make  outcry  or 
oomplaint  has  but  little  if  any  weight  in  discrediting  her  tet- 
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timony.  Indeed,  it  would  have  none  at  all  in  case  the  wrong 
was  done  with  her  consenti  and  her  testimony  was  given  on* 
willingly. 

It  will  be  seen  by  reference  to  the  authorities  cited  in  the 
case  of  StaU  v.  Patrick,  107  Ma  147*  that  long  delay  in  mak- 
ing  complaint  **  may  be  explained  and  excused  by  proof  of 
snfScient  cause  therefor;  as,  for  instance,  want  of  suitable  op» 
portunity  or  duress,  or  threats  by  the  perpetrator  of  the  wrong." 
Assuming  that  the  failure  of  the  girl  to  complain  or  disclose 
the  wrongs  done  her  should  ordinarily  have  affected  her  credit 
as  a  witness,  we  think  the  relation  of  the  defendant  to  and  his 
authority  over  her,  together  with  the  threats  which  she  testi- 
fied were  made,  should  be  considered  in  determining  the  pro* 
bative  force  of  her  conduct 

There  is  another  and  better  ground,  to  our  minds,  than  fear 
of  personal  injury,  which  tends  to  excuse  this  girl  for  keeping 
silence.  According  to  her  story,  the  first  act  was  committed 
when  she  was  only  eight  years  of  age,  not  old  enough  to  un« 
derstand  the  signification  of  the  wrong  done  her.  Thus  from 
that  day  she  was  trained  and  corrupted  by  her  own  father  by 
repeated  acts  until  she  probably  lost  those  womanly  feelings 
which  prompt  instinctive  utterance  of  horror  and  anguish  at 
such  outrages. 

We  cannot  say,  then,  that  the  evidence  of  this  prosecutrix 
should  be  altogether  ignored.  Improbable  as  her  evidence 
may  be,  contradicted  on  collateral  facts  as  the  witness  is, 
monstrous  as  the  accusation  against  defendant  may  be,  it  is 
still,  after  all,  a  question  of  fact  for  the  trial  court  and  jury, 
and  this  court  should  not  interfere. 

2.  The  second  error  assigned  is  that,  under  the  instruction 
complained  of,  the  jury  may  have  found  defendant  guilty  of 
some  offense  committed  in  Randolph  County.  We  do  not 
think  the  jury  could  have  been  misled  from  this  instruction 
into  such  an  error.  The  first  paragraph  of  the  instruction  re* 
quires  the  jury  to  find  that  the  offense  must  have  been  com- 
mitted in  Macon  County.  The  second  does  not  refer  to  the 
place  at  which  the  act  was  committed,  but  to  the  manner  of 
its  accomplishment  and  to  the  evidence  necessary  to  establish 
it.  We  do  not  see  how  an  intelligent  jury  could  have  been 
misled,  even  though  the  two  paragraphs  of  this  instruction 
had  been  separated  into  two  distinct  instructions. 

We  find  no  error,  and  affirm  the  judgment.    All  concur. 
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RAn^PMNWOvOoKPLAXim  BT  PftosBooTBizt  8m  fmenlly  vofti  It 
tfmae4  T.  iSierts  M  An.  Dae.  871«  S7&  That  a  deUy  la  nuikiiig  oonplaiaft  it 
mtfioientl J  cspbtiMd  1^  the  faoA  that  th«  injimd  panin  k  of  tander  jmi^ 
aad  appear*  to  bo  nndar  a  Murt  of  diiran  oanaad  hj  ter  of  a  whippiiic  whkh 
the  perpetrator  of  the  offenae  had  threatened  to  infliot  if  iho  told  hor  parovH 
■ee  People  t.  Qage,  62  Mioh.  271;  4  Aol  St  Rep.  854.  The  toatiDioBy  of  a 
aeighbor  that  the  heard  a  stepfather*  who  li  aooosed  of  rape  upon  hia  ato^ 
daughter,  a  child  of  tea  years  of  sge^  whipping  and  beating  tiio  ohild  is  ad* 
miMible  in  oorroboration  of  her  statements  as  to  erael  treatment  and  fsan 
Fecpie  T.  Lentm,  79  OsL  625.  That  sexual  intoroooiM  with  a  female  ander 
the  age  of  oonaent  is  oonclnsiTelj  presamed  to  be  rape^  ase  SimU  t.  JUSOir^ 
42  La.  Ana.  1186;  21  Am.  St.  Rop.  418;  ^lofs  ▼.  IFmy*  109  Mow  504; 
w.  Laeep,  111  Ma  515;  PeopU  t.  TmMakqf^  92 Mioh.  157|  and 
0«/t.  Btaie.  16  Am.  8k  Rep.  8QL 
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Edgbrtov  v.  Edobbtov. 

pi  HowTAirA*  121] 

Mabbiaob  AVDDiToiun-— Skparats  BlAiNTBKAiroi  OF  Wnv — JvBUDionov 
or  Bqurt  to  Oramt.  —  Coarte  of  oquity  havo  jnriidiotion  to  onloroa  tlM 
■immtoaftBOO  of  a  wifo  by  dacroeiog  proper  relUf  in  an  aotion  broagbt  bj 
ber  ogainti  bar  bnaband,  independently  of  an  aotion  for  diToroe,  wbea 
Ik  ia  abown  that  bo,  witbont  jnet  oaute,  bat  abandoned  ber,  or  by  bit 
omelty  or  otber  improper  oondnot  bat  given  ber  jntt  oanto  for  liring 
■eparato  and  apart  from  bim,  and  tbe  it  witbont  meant  of  tnpport  wbilo 
bo  it  able  to  maintain  ber.  Sncb  decree  doet  not,  bowerer,  amount  to 
ft  divoroo  from  bed  and  board*  nor  doet  it  plaoe  any  obttaolo  in  tbe  way 
to  a  reoonoiliation  of  tbe  partiet. 

iVDQMWjm — JuBisDionoN — GoLLATaRAL  Attaok. —  A]domettio  Jndgmenl 
of  a  oonrt  of  general  jnritdiotion,  valid  on  itt  faoe,  canoot  bo  ooUateiw 
•fly  attaeked  in  tbo  oonrtt  of  tbo  tame  ttate  by  tbowing  faott  ontaidt 
of  the  record,  althongh  tnch  factt  might  be  anffioient  to  impeach  mob 
Judgment  in  a  direct  proceeding  against  it 

SvnoMJom  —  Dbcmi  of  Ditorci  —  Cor.LATSRAL  Attack. -—A  decree  ol 
diToroe,  Talid  npon  ita  face,  obtained  by  a  huaband  againat  hia  wife^ 
oannot  bo  ooUaterally  attacked  in  the  aame  atate  in  an  action  by  the 
wifo  to  enforce  maintenance,  by  the  aTermeut  of  facta  anffioient  to  avoid 
nob  decree  for  want  of  jnriadiction. 

A.  O.  Boihin  and  E.  P.  Cadwell^  for  the  appellant 

MeConndl  and  Clayberg^  and  ThovMi§  0.  Baeh^  for  the  re* 
ipoodent. 

Habwood,  J.  There  are  two  questions  brought  here  for 
determination  by  this  appeaL  The  first  relates  to  the  jnrie* 
dicti<m|  in  equity,  of  the  district  courts  of  this  state,  and  may 
be  stated  by  the  following  proposition:  Have  the  district  courts 
of  ihia  state  poweri  in  the  exercise  of  their  equity  jurisdiction, 
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to  enforce  maintenance  of  a  wife  by  decreeing  proper  relief  in 
an  action  btought  by  her  against  her  husband,  independently 
of  an  action  for  divorce,  where  it  is  shown  that  he,  without  jusi 
cause,  has  abandoned  her,  or  by  his  cruelty  or  other  improper 
conduct  has  given  her  just  cause  for  living  separate  and  apart 
from  him,  and  she  is  without  means  of  support,  and  he  ia  able 
to  maintain  her? 

An  action  of  this  character,  if  maintainable  at  all,  would 
naturally  lie  within  the  equitable  jurisdiction  of  the  district 
court  The  subjects  of  equity,  as  well  as  common-law  juris* 
diction,  are  so  well  defined  there  can  seldom  arise  a  dispute 
as  to  whether  a  particular  action  for  the  enforcement  of  rights 
or  the  redress  of  wrongs  lies  within  the  cognizance  of  one  or 
the  other,  or  whether  such  action  is  not  within  either  of  these 
jurisdictions.  In  relation  to  the  question  just  propounded, 
however,  there  have  been  and  still  are  differences  of  opinion 
in  the  courts  and  among  able  jurists;  and  the  discussion  of 
it  has  sounded  the  depths  and  surveyed  the  scope  and  circum- 
ference of  the  equity  jurisdiction  of  courts  where  it  has  been 
brought  in  question. 

It  is  unnecessary  to  recite  the  facts  involved  in  the  case  at 
bar  in  order  to  treat  this  proposition.  It  may  be  treated  as  a 
question  of  law,  relating  to  the  equity  jurisdiction  of  the  court* 
without  reference  to  any  particular  action. 

That  the  marriage  relation  lays  upon  the  husband  an  obIi« 
gation  to  furnish  his  wife  necessary  and  oomfortable  mainte* 
nance,  commensurate  with  his  ability  to  provide,  is  a  proposition 
upon  which  there  is  no  dispute.  It  is  an  obligation  imposed 
by  law  as  one  of  the  conditions  of  the  marriage  contract,  and 
is  recognized  by  all  courts  of  justice,  and  is  enforced,  in  proper 
oases,  where  the  jurisdiction  lies.  Courts  of  common-law  juris* 
diction  (as  distinguished  from  equity  coilrts)  enforce  that  obli- 
gation  by  giving  judgment  against  the  husband  for  necessary 
supplies  furnished  the  wife  by  third  persons,  where  the  hue- 
band]without  just  cause,  withholds  the  same,  or  abandons  his 
wife,  or  by  cruelty  or  otherwise  makes  it  unsafe  or  improper 
for  her  to  abide  at  the  family  home. 

In  this  way  it  will  be  seen  that  even  courts  of  common-law 
jurisdiction  not  only  recognize,  but  to  some  extent  enforce, 
performance  of  that  obligation.  The  jurisdiction  exercised  by 
the  common-law  courts  was  usually  explained  on  the  theory 
that  the  law  presumed  the  wife  to  be  the  agent  of  the  hu»- 
band  to  the  extent  of  authority  to  obtain  upon   his  credit 
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necessary  personal  supplies;  bat  it  is  plainly  observable  by 
an  investigation  of  these  cases  that  the  common-law  court* 
piooead  upon  a  different  ground  than  the  mere  relation  of 
prinoipal  and  agent;  for  when  the  husband  had  abandoned 
his  wife,  or  driven  her  away  by  cruelty  or  other  improper 
conduct^  and  had  sought  to  avoid  responsibility  of  her  mainte* 
nance  by  giving  notice  forbidding  parties  to  furnish  her  sup- 
plies, and  attempting  to  revoke  her  authority  in  that  respect 
still  the  common-law  courts,  notwithstanding  such  notice, 
held  him  bound  for  her  necessary  supplies,  by  an  obligation 
irrevocable  at  will,  arising  by  virtue  of  the  marriage  relation, 
and  gave  judgment  against  him:  Schouler  on  Domestic  Rela- 
tions, sec.  66;  Sykes  v.  Halsteadf  1  Sand.  483;  1  Bishop  on 
Marriage  and  Divorce,  672,  and  cases  cited.  It  will  be  ob- 
served in  these  cases,  too,  that  where  the  wife  was  living 
separate  and  apart  from  her  husband,  it  was  always  a  proper 
inquiry  whether  she  had  just  cause  for  so  doing;  and  if  she 
had  not,  that  was  a  good  defense.  It  seems  to  be  clear,  then^ 
that  the  common-law  courts  proceeded  in  such  cases  upon  a 
different  principle  than  the  law  of  agency  alone,  and  founded 
their  judgments  on  the  obligation  of  the  husband  to  support 
his  wife,  even  separate  and  apart  from  his  habitation,  where, 
by  his  conduct,  he  had  justified  her  separation,  or  where  he 
had,  without  cause,  forsaken  her  —  an  obligation  which  he 
could  not  terminate  at  will,  as  may  be  done  in  case  of  princi- 
pal and  agent:  2  Kent's  Commentaries,  146;  Schouler  on 
Domestic  Relations,  sec  66;  1  Bishop  on  Marriage  and  Di- 
vorce, sees.  550-S72,  and  cases  cited;  Liddlow  v.  Wilmot^ 
2  Stark.  86;  Coated  v.  Casteel,  8  Blackf.  240;  44  Am.  Dea 
763;  ClemefU  v.  Mattison,  3  Rich.  93;  Hall  v.  Weir,  1  Allen, 
261;  Cartwright  v.  Bate^  1  Allen,  614;  79  Am.  Dec.  759;  Cun>- 
ningham  v.  Irwin,  7  Serg.  &  R.  247;  10  Am.  Dec.  458;  Rurn^ 
ney  v.  Keyes,  7  N.  H.  671;  AUen  v.  Aldnch,  29  N.  H.  63; 
McOahay  v.  WUliavM^  12  Johns.  293;  Mayhew  v.  Thayer,  8 
Gray,  172;  Walker  v.  Simpson,  7  Watts  &  S.  83;  42  Am.  Dec. 
216;  SchnuekU  v.  Bierman,  89  111.  454;  Reeee  v.  Chilton,  26 
Mo.  598;  Rutherford  T.  Coxe,  11  Mo.  347;  Breinig  v.  Meitzler^ 
23  Pa.  St  156;  Bitting  v.  PUcher,  7  B.  Mon.  458;  46  Am.  Deo. 
623;  Snover  v.  Blair,  25  N.  J.  L.  94;  Blower9  v.  Sturtevant,  4 
Denio,  46. 

Although  the  common-law  courts  will  give  judgment  against 
the  husband  in  such  cases,  it  must  be  admitted  by  all  to  be 
an  uncertain  and  inadequate  relief;  for  in  many  cases  she 
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maybe  unable  to  obtain  credit  under  such  drcnmstaneesi 
where  she  can  only  offer  the  chance  of  compelling  payment 
by  suit  against  a  husband  who  is  endeavoring  to  escape  such 
liability.    Her  position  is  also  embarrassed  by  the  reluctance 
at  parties  generally  to  becoming  directly  or  indirectly  impU- 
eated  in  family  troubles,  or  to  undertake  to  show  justificatioQ 
for  the  conduct  of  the  wife,  which  operates  as  a  powerful  in* 
fluence  in  deterring  persons  from  giving  her  credit     The 
relief  offered  by  the  common-law  courts  is  inadequate  for 
•till  other  reasons.    While  it  may  succeed  for  a  brief  period 
in  some .  cases,  the  derelict  husband  is  left  free  to  carry  out 
his  purpose  to  abandon  and  neglect  the  support  of  his  wife, 
and  avoid  such  judgments  altogether  by  disposing  of  his 
property,  or  by  carrying  it  beyond  the  jurisdiction.     In  this 
way  he  not  only  ignores  his  obligation,  but  sets  at  naught 
the  attempt  of  the  common-law  courts  to  compel  its  perform* 
ance.    There  are  other  airpects  of  this  method  of  granting 
relief  which  ought  not  be  passed  without  observation.     If 
that  remedy  happens  to  be  effectual  in  some  cases,  because 
the  husband  fails  to  use  the  means  within  his  power  to  escape 
the  liability,  that  method  of  enforcing  maintenance  would 
involve  a  multiplicity  of  law  suits;  for  the  wife  must  usually 
go  to  various  parties  to  secure  supplies,  whereby  would  arise 
a  separate  cause  of  action  in  favor  of  each  party  from  whom 
supplies  were  obtained,  and  as  often  as  one  collection  was 
made,  another  cause  of  action  would  begin  to  accrue.    Again, 
the  inadequacy  of  relief  worked  out  by  the  common-law  rem- 
edy is  not  alone  relative  to  the  position  of  the  wife.     It  has 
its  counterpart  of  hardship  in  reference  to  the  husband.     In 
case  the  husband  has  just  grounds  for  his  conduct,  and  de- 
sires to  establish  the  same,  he  would  have  to  present  his 
defense  in  as  many  actions  at  law  as  happened  to  be  brought 
against  him  for  supplies  furnished  the  wife;  for  having  es- 
tablished his  defense  in  one  or  more  actions  would  not  pre- 
elude  the  annoyance,  loss  of  time,  and  expense  of  defending 
other  actions  of  the  same  character.    So  the  question  natu- 
rally arises  whether  or  not,  upon  principle,  these  cases  lie 
within  the  jurisdiction  of  courts  of  equity;  and  the  conditions 
Just  pointed  out  suggest  two  familiar  principles  of  equity  as 
grounds  upon  which  courts  exercising  that  jurisdiction  take 
cognisance  of  actions,  and  determine  the  rights  of  parties, 
namely:  1.  Inadequacy  of  the  relief  which  can  be  obtained 
in  the  courts  of  law;  2.  That  to  obtain  relief  in  oourta  of 
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eoinmon-law  jurisdiction  would  inyolve  a  multiplicity  of  taits. 
Mr.  Pomeroy,  upon  this  head,  observes:  ^In  fact,  the  multi- 
plicity of  suits  which  is  to  be  prevented  constitutes  the  very 
inadequacy  of  legal  methods  and  remedies  which  calls  the 
concurrent  jurisdiction  into  being  under  such  circumstances, 
and  authorizes  it  to  adjudicate  upon  purely  legal  rights,  and 
•confer  purely  legal  reliefs.  On  the  other  hand,  the  preven- 
tion of  multiplicity  of  suits  is  the  occasion  for  the  exercise 
of  the  exclusive  jurisdiction '':  Pomeroy's  Equity  Jurispru* 
dence,  sec.  248. 

This  class  of  actions  was  not  generally  entertained  by  the 
English  chancery  court  for  the  obvious  reason  that  in  En- 
gland the  ecclesiastical  tribunal  existed,  to  which,  as  was 
conceded  by  all,  such  adjudications  peculiarly  belonged. 
There  was  therefore  no  reason  in  general  for  the  chancery 
court  in  England  to  concern  itself  with  actions  seeking  such 
relief:  Fonblanque's  Equity,  4th  Am.  ed.,  98,  n.  105;  but  it 
nevertheless  seems  plain  that  had  not  another  court  existed 
in  the  judicial  system  of  England  which  had  jurisdiction  of 
ibis  class  of  cases,  there  is  every  analogy  which  would  have 
brought  those  cases  within  the  jurisdiction  ot  the  court  of 
ohancery.  This  court  took  cognizance  of  other  cases  concern- 
ing marital  rights.  It  enforced  against  the  husband  ante- 
auptial  contracts  and  settlements  made  on  behalf  of  his 
intended  wife;  compelled  settlements  to  be  made  on  behalf 
of  the  wife,  where  he  was  seeking  to  obtain  possession  or  con- 
trol of  her  property;  withheld  her  separate  property  from  his 
grasp,  and  devoted  it  to  her  maintenance,  where  be  had  so 
conducted  himself  as  to  justify  her  living  in  separation  from 
him;  enforced  agreements  by  the  spouses  as  to  property 
rights  and  maintenance  made  in  contemplation  of  separation; 
by  the  writ  of  fM  ezecU^  **  restrained  the  husband  from  quitting 
the  kingdom  to  evade  the  payment  of  an  agreed  or  decreed 
allowance  '*;  used  its  power  to  enforce  decrees  of  the  spiritual 
court  awarding  siparate  maintenance  to  the  wife;  and  by 
process  known  as  the  ^writ  of  iuppHeavit^**  the  chancery 
court  protected  the  wife  against  the  husband's  violence,  and 
in  cases  where  it  was  found  unsafe  for  her  to  abide  with  him, 
as  incident  to  such  proceedings,  compelled  the  husband  to 
provide  maintenance  for  her  while  she  was  separate  and 
apart  from  him,  by  reason  of  his  violent  conduct  towards  her. 
This  proceeding,  however,  appears  to  have  become  obsoleto, 

probably  because  statutes  provided  a  remedy  for  protection 
▲M.  Sb  Bar.,  Vok  xxxnL-M 
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of  all  peraons  from  threatened  yiolenoe.  No  doubt  other  in- 
■tanoea  oould  be  pointed  out  wherein  the  Bnglish  chanoerj 
ooort  exercised  juriediction  in  reference  to  the  marital  rights 
and  obligations:  Fonblanque's  Bquity,  90-106,  and  notes; 
2  Spence's  Eqaitable  Jurisdiction,  489, 626;  2  Story  on  Equity 
Jurisprudence,  sees.  1423,  1476;  3  Pomeroy's  Equity  Juris* 
prudence,  sees.  1114-1120;  2  Bishop  on  Marriage  and  Di* 
Torce,  sec.  852.  It  is  also  clear  that  within  the  principals, 
procedure,  and  practice  applied  by  courts  of  equity  there  are 
ample  and  appropriate  methods  to  adequately  enforce  in  one 
action  the  right  of  the  wife  to  support  against  a  husband  who, 
without  cause,  abandons  her,  and  at  the  same  time,  in  the 
same  action,  youchsafe  to  the  husband  any  defense  he  may 
have  to  offer  in  justification  of  his  conduct 

It  is  proper  at  the  outset  of  this  investigation  to  inquire 
whether,  by  statute,  any  provision  has  been  made  in  relation 
to  the  right  in  question,  and  the  remedy  to  be  applied  in  case 
of  its  nonfulfillment.  Our  statute  provides  that  the  district 
court,  **  sitting  as  a  court  of  chancery,''  may,  for  certain 
causes  specified,  decree  a  **  dissolution  of  the  bonds  of  matri- 
mony ";  and  that  ^*  when  a  divorce  shall  be  decreed,  it  shall 
and  may  be  lawful  for  the  court  to  make  such  order  touching 
the  alimony  and  maintenance  of  the  wife,  the  care  and  cus- 
tody of  the  children,  or  any  of  them,  as,  from  the  circum- 
stances of  the  parties  and  nature  of  the  case,  shall  be  fit^ 
reasonable,  and  just;  and  in  case  the  wife  be  complainant,  to 
order  the  defendant  to  give  reasonable  security  for  such  ali- 
mony and  maintenance,  or  may  refuse  the  payment  of  such 
alimony  and  maintenance  in  any  other  manner  consistent 
with  the  rules  and  practice  of  the  court,  and  may  also  grant 
alimony  *  a  pendente  lite*;  and  the  court  may,  on  application 
from  time  to  time,  make  such  alterations  in  the  allowances  of 
alimony  and  maintenance  as  shall  appear  reasonable  and 
just":  Gomp.  Stats.,  sees.  1000,  1004,  1006,  div.  6. 

It  is  contended  that  these  provisions  of  the  statute  as  to 
the  decree  for  alimony  and  maintenance  ^when  divorce  is 
granted,''  by  implication,  exclude  from  the  courts  the  juris- 
diction to  enforce  the  maintenance,  except  in  an  action  where 
divorce  is  decreed.  Some  have  so  held,  but  upon  this  phase 
of  the  question,  as  upon  nearly  all  aspects  of  it,  eminent  au- 
thorities are  opposed  to  one  another  in  the  views  entertained. 
Our  own  conclusion  upon  this  particular  feature  of  the  queo< 
lion  is,  that  the  great  weight  of  reason  is  against  the  idea  that 
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the  legislature,  in  adopting  the  statute  referred  to,  intended 
any  regulation  of  the  right  of  the  wife  to  maintenance,  or  the 
obligation  of  the  husband  to  furnish  the  same,  arising  and 
existing  by  virtue  of  the  marriage  bond  prior  to  and  in  no 
manner  dependent  upon  the  dissolution  of  that  bond  by  de- 
cree  of  court,  or  that  by  such  statute  the  legislature  intended 
to  take  away  or  in  any  manner  control  whatever  jurisdiction 
the  courts  may  have  had  to  enforce  the  fulfillment  of  that 
obligation  in  an  action  independent  of  a  proceeding  for  di- 
Yorce.    In  construing  or  applying  a  statute,  the  cardinal  rule, 
always  applicable,  is  to  seek  the  intention  of  the  legislature. 
The  simple  question  then  is,  did  the  legislature,  in  providing 
for  the  granting  of  divorces  on  certain  prescribed  grounds, 
and  providing  that  when  divorce  was  decreed,  alimony  and 
maintenance  might  also  be  decreed,  intend  to  have  it  inferred 
or  implied  therefrom  that  the  obligation  of  the  husband  to 
maintain  his  wife  should  not  be  enforced,  unless  the  bonds  of 
matrimony  were  first  dissolved?    Or  was  it  only  the  inten- 
tion  of  the  legislature,  as  manifest  in  such  statute,  to  make 
sure  by  the  provisions  authorizing  the  decree  for  alimony 
and  maintenance  of  the  wife  after  dissolution  of  the  bonds  of 
matrimony,  to  fasten  upon  the  husband  the  continued  obliga- 
tion  to  support  his  wife,  even  though  the  bonds  of  matrimony 
had  been  dissolved  because  of  his  wrongful  conduct?    After 
divorce  the  obligation  to  maintain  the  wife,  which  arose  by 
virtue  of  the  marriage  contract,  could  not  be  referred  to  that 
relation,  because  of  its  nonexistence;  and  there  might  be 
grave  reason  to  doubt  whether  a  court  was  authorized  to  con* 
tinue  to  enforce  that  obligation  after  dissolution  of  the  bond 
by  which  it  arose,  without  a  statutory  provision  to  that  effect. 
It  is  manifest  by  said  statute  that  the  legislature  intended 
that  the  offending  husband  should  not  escape  the  obligation 
he  had  entered  into,  to  support  his  wife  while  she  kept  faith 
with  her  marriage  vows  and  duties,  even  though  he  succeeded 
by  his  wrongful  conduct  in  driving  her  to  obtain  a  divorce. 
If  this  provision  implied  that  the  obligation  could  only  be 
enforced  by  first  dissolving  the  bonds  of  matrimony,  the  law 
would  be  open  to  the  charge  that  it  was  so  framed  as  to  en- 
oourage  divorces;  for  the  wife  who  kept  faith  with  the  mar- 
riage vows  might  be  driven  by  privation,  in  some  cases  at 
least,  to  release  the  husband  from  the  bonds  of  matrimony 
by  applying  for  a  divorce,  in  order  to  obtain  relief  from 
pennry  and  want.    Such  a  oonstruction  of  the  legislative  ii^ 
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tent  would  make  the  statute  provide,  in  effect,  that  in  can  a 
wife  was  driven  away  or  deserted,  and  left  without  means  of 
support,  if  the  husband  remained  in  the  state  and  oommitted 
no  more  flagrant  violations  of  the  marriage  bond,  she  must 
wait  a  year,  and  in  the  meantime  suffer  in  destitution,  or 
suffer  the  humiliation  of  becoming  a  public  charge,  or  seek 
relief  through  friends  or  strangers  before  she  could  call  upon 
a  court  to  grant  her  a  divorce,  and  then  compel  the  offending 
husband  out  of  his  substance  to  fulfill  his  obligation  to  sup- 
port her,  at  which  time  the  derelict  husband  may  have  placed 
himself  and  property  beyond  the  reach  of  the  court;  at  least, 
he  would  in  such  case  be  given  ample  opportunity  to  do  sa 
It  can  hardly  be  presumed  that  the  legislature,  while  care* 
fully  providing  for  the  continuance  of  the  obligation  of  the 
husband  to  maintain  his  wife  after  divorce,  intended  by  the 
statute  to  cut  off  any  jurisdiction  which  might  be  in  the 
courts  to  simply  enforce  the  obligation  while  the  bonds  of 
matrimony  still  existed.  A  more  reasonable  conclusion,  we 
think,  is  that  the  statute  under  consideration  manifests  no 
such  intention,  but  leaves  the  marital  rights  and  obligations 
before  divorce  to  be  dealt  with  by  the  courts  in  whatever 
respect  their  jurisdiction  might  allow. 

We  therefore  return  to  the  main  question  as  to  whether 
there  is  in  the  equity  courts  of  this  state  any  jurisdiction  to 
interfere  on  behalf  of  a  wife  deserted  and  left  destitute,  with- 
out cause,  and  compel  the  husband,  if  abl^,  to  support  her. 
This  subject  has  led  to  a  very  close  investigation  by  the 
American  courts  (see  cases  cited  in  briefs  of  counsel)  of  the 
manner  in  which  the  chancery  court  of  England  dealt  with 
such  cases.  The  jurisdiction  exercised  by  that  court  upon 
kindred  subjects  has  already  been  adverted  to;  but  upon  this 
particular  branch  of  adjudication,  as  is  affirmed  by  some,  the 
hoMing  of  the  English  chancery  court  has  not  been  har- 
ino.ii()ii<);  nnd  while  this  criticism  is  probably  correct,  it 
must  stiM  he  admitted  that  the  doctrine  finally  became  settled 
to  the  ed'ect  that  cases  where  such  relief  was  sought  would 
not  be  entertained  in  the  chancery  court,  but  left  to  the 
spiritual  court  This  was,  of  course,  the  natural  result  when 
we  consider  the  judicial  system  prevailing  at  that  time  in 
England.  Even  with  these  conditions,  however,  the  English 
chancery  court  did  not  seem  to  have  construed  its  jurisdiction 
as  so  unyieldingly  restricted  in  this  matter  that  no  relief  could 
be  granted  in  that  court    There  is  a  notable  case  as  late  as 
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ISllf  wh«r8  Lord  Eldon,  one  of  the  greatest  and  most  coa* 
w&rwnldyrB  of  English  chancellors,  ordered  certain  property  io 
probate  devoted  to  the  support  of  a  deserted  wife.  It  is  not 
clearly  stated  in  the  opinion  or  statement  of  the  master  that 
this  property  belonged  to  the  husband  by  descent,  bat  that 
seems  to  be  the  case  from  the  context;  for  if  the  property  had 
descended  to  the  wife  in  her  own  right,  according  to  the  course 
of  equity,  there  would  have  been  no  hesitation  whatever  in 
applying  it  to  her  separate  maintenance,  where  she  was  aban- 
doned  by  her  husband.  In  ordering  the  property  applied  the 
lord  chancellor  said:  '*I  have  a  strong  impression  on  my 
mind  that  this  has  been  done;  and  independent  of  precedent, 
I  think  the  court  may  do  it;  as  the  husband  deserting  his 
wife  leaves  her  credit  for  necessaries,  and  would  be  liable  to 
an  action,  and  though  execution  could  not  be  had  against  the 
stock,  the  effect  might  be  obtained  oircuitously,  as  he  could 
not  relieve  himself  except  by  giving  his  consent  to  the  appli- 
cation of  this  fund  ":  Quy  v.  Pearke$^  18  Ves.  196. 

In  the  American  states  the  ecclesiastical  court  was  not  made 
a  part  of  the  judicial  system.  There  being  a  court  of  chan« 
eery  or  equitable  jurisdiction,  however,  and  there  being  the 
conditions  involved,  whereby  that  court  had  gronnds,  upon 
principle,  to  take  jurisdiction  of  such  cases,  it  is  not  at  all 
strange  that  some  of  the  American  courts  of  equity  entertained 
fhem;  and  thus  was  established  what  Jndge  Story  termed  the 
broader  jurisdiction  asserted  by  the  American  courts  in  such 
oases.  In  his  work  on  Equity  Jurisprudence,  he  says:  **  In 
America  a  broader  jurisdiction  in  cases  of  alimony  has  been 
asserted  in  ^ome  of  our  courts  of  equity;  and  it  has  been  held 
that  if  a  husband  abandons  his  wife,  and  separates  himself 
from  her  without  any  reasonable  support,  a  oonrt  of  equity 
may  in  all  cases  decree  her  a  suitable  maintenance  and  sup- 
port out  of  his  estate,  upon  the  very  ground  that  there  is  no 
adequate  or  sufficient  remedy  at  law  in  such  a  case;  and  there 
is  so  much  good  sense  and  reason  in  this  doctrine  that  it  might 
be  wished  it  were  generally  adopted'':  2  Story  on  Equity 
Jurisprudence,  sec.  1423, 

It  will  be  seen  from  these  remarks  that  this  eminent  author- 
ity on  equity  jurisprudence  saw  dearly  that  these  cases  in* 
volved  conditions  which,  upon  fundamental  principles  of 
equity,  would  bring  them  iuto  that  jurisdiction,  i.  e.,  there 
was  a  legal  right  of  the  wife  to  maintenance,  existing  and 
deeply  implanted  in  the  law  — a  right  capable  of  judicial  en- 
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fbrcement— and  that  the  common-law  oourts^  althongfa  leoof- 
nising  and  attempting  to  enforce  such  right,  by  reason  of  their 
forms  of  procedure,  fell  far  short  of  giving  adequate  relieC 
There  was  therefore  the  gronnd  in  principle  for  equitable  le- 
Uef. 

Since  Judge  Story  wrote,  the  doctrine  of  the  American 
courts  of  equity,  which  he  mentions,  has  steadily  been  gaining 
ground,  until  now  it  is  held,  without  the  aid  of  statute,  in  a 
large  number  of  the  states,  as  will  be  seen  by  reference  to 
citations  of  appellant's  brief.  The  latest  case  we  have  exam- 
ined was  decided  in  the  year  1890  by  the  supreme  court  of 
South  Dakota,  wherein  Kellam,  J.,  in  a  yery  able  opinion, 
held  that  the  case  was  within  the  equitable  jurisdiction  of  the 
courts  of  that  state;  and  he  did  not  base  the  conclusion  upon 
any  specific  constitutional  or  statutory  provision  or  implica- 
tion mentioned  in  his  opinion:  BueUr  ▼•  Bueier^  45  N.'  W, 
Rep.  208,  S.  Dak.,  April  1,  1890. 

The  supreme  court  of  the  United  States,  in  1858,  had  occsp 
sion,  in  the  case  oT  Barber  y.  Barber^  21  How.  582,  incidently 
to  review  a  number  of  cases  in  which  the  equity  jurisdiction 
was  held  to  extend  over  this  class  of  cases;  and  no  expression 
is  found  in  the  opinion,  showing  that  the  court  regarded  the 
exercise  of  such  jurisdiction  as  extraordinary,  or  in  any  man- 
ner an  arbitrary  assumption  of  a  jurisdiction  not  properly  be* 
longing  to  courts  of  equity  on  principle. 

Over  against  the  holding  which  Judge  Story  mentions,  there 
are  courts  of  eminent  authority  holding  the  contrary.  (See 
cases  cited  by  counsel  for  respondent.)  But  the  divergence  of 
views  upon  this  subject  held  by  the  American  courts  may  not 
be  without  reasonable  explanation,  which  would  a{>ply  at  least 
to  some  states.  While  there  is  a  general  harmony  in  the 
American  courts  of  equity  with  one  another,  and  with  the 
English  court  of  chancery,  in  the  practice,  procedure,  and 
principles  applied,  and  the  precedents  emanating  from  them 
may  be  safely  referred  to  as  authority  in  cases  lying  within 
their  jurisdiction,  still,  when  the  question  is  as  to  the  extent  of 
the  equitable  jurisdiction  possessed  by  courts  of  one  State,  the 
determination  of  courts  of  another  as  to  the  extent  of  their  own 
jurisdiction  cannot,  as  a  rule,  be  relied  on  as  furnishing  an 
exact  criterion  for  measuring  the  boundaries  of  the  jurisdiction 
in  the  former  state,  unless  the  statutory  or  constitutional  pro* 
visions  governing  the  subject  are  substantially  alike.  This  arises 
from  the  great  variation  in  the  constitutional  and  statutocy 
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proTiBlons  establishing  and  defining  such  jurlsdiotion  In  the 
different  states.  Therefore,  for  example,  to  qaote  from  Massa- 
cbneetts,  as  denying  that  the  equitable  jurisdiction  of  their 
oourts  extendi  to  cases  like  the  one  at  bar,  cannot  be  regarded 
strictly  as  authority  for  denying  that  such  jurisdiction  belongs 
to  equity  courts  at  all,  nor  that  such  jurisdiction  may  not  per- 
tain to  the  equity  courts  of  another  state,  because,  although 
emanating  from  one  of  the  ablest  benches  in  the  Union,  the 
court  is  speaking  of  the  extent  of  its  own  equity  jurisdiction, 
which  appears  to  be  limited  to  certain  heads,  specifically  de- 
fined by  statute,  and  that  jurisdiction  does  not  appear  to  be 
as  broad  as  that  exercised  by  the  English  court  of  chancery, 
or  that  exercised  by  other  states  of  the  Union:  1  Pomeroy's 
Equity  Jurisprudence,  sec.  286;  Gen.  Stats,  of  Mass.,  1860,  p. 
658;  Adam$  y.  AdatM,  100  Mass.  86S;  1  Am.  Rep.  111.   There, 
also,  the  statute  not  only  provided  for  absolute  divorce,  but 
for  a  decree  of  separation  from  bed  and  board,  with  separate 
maintenance  out  of  the  husband's  estate*   Oen.  Stats,  of  Mass. 
o.  107,  p.  531. 

These  variations  in  the  scope  of  the  equitable  jurisdiction 
granted  to  the  federal  courts,  and  that  possessed  by  the  courts 
of  the  various  states,  is  fully  explained  by  Mr.  Pomeroy  in  his 
great  work  on  Equity  Jurisprudence.    He  says:   ^  In  some  of 
the  states,  this  statutory  delegation  of  power  is  so  broad  and 
comprehensive  that  the  jurisdiction  which  it  creates  is  sub- 
Btantially  identical  with  that  possessed  by  the  English  court 
of  chancery,  except  so  far  as  specific  sabjects,  like  administra- 
tion, have  been  expressly  given  to  different  tribunals;  but  in 
others  the  delegation  of  power  is  so  special  in  its  nature  and 
limited  in  extent  that  a  reference  to  the  statutes  themselves, 
on  the  part  of  the  courts,  as  the  source  and  measure  of  their 
jurisdiction,  is  a  matter  of  constant  practice  and  of  absolute 
necessity.    A  correct  knowledge  of  these  statutory  provisions 
in  the  various  states  is  of  the  highest  importance  from  another 
point  of  view.   Without  it  the  force  and  authority  of  decisions 
rendered  in  any  particular  state  cannot  be  rightfully  appre- 
ciated by  the  bench  and  bar  of  other  commonwealths ":  1 
Pomeroy's  Equity  Jurisprudence,  sec.  283.     In    tiie    same 
chapter  the  author  brings  to  view  the  statutory  and  constitu* 
iional  provisions  under  discussion.    It  is  therefore  not  sur- 
prising, when  these  conditions  are  considered,  to  find  different 
views  held  by  different  courts,  when  the  question  turns  npcm 
tiie  extent  of  the  equitable  jurisdiction  possessed* 
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Mr.  Bishop,  In  his  yaluable  work  on  the  subject  of 
and  divorce,  exerts  the  great  weight  of  hisaathority  against 
the  proposition  that  oases  like  the  one  at  bar  lie  within  tb» 
•qnitable  jurisdiction,  unless  jurisdiction  is  given  by  statatorf 
or  consUtutional  provisions.    It  is  observable  that^  in  treating 
the  question,  he  has  in  mind  a  court  in  this  country,  invested 
with  an  equitable  jurisdiction  measured  exactly  by  that  exer- 
cised by  the  English  court  of  chancery,  **  at  the  time  of  the 
settlement  of  this  country."    With  his  usual  accuracy,   he 
states  how  the  English  chancery  court  dealt  with  the  question 
at  that  time,  and  arrives  at  the  conclusion  that  said  court  did 
not  then  exercise  the  jurisdietion  in  question.    But  he  goes 
further,  and  lays  down  the  proposition  that  *'  there  is  no  one 
head  of  equity  power  to  which,  by  analogy,  this  can  be  said 
to  belong."     If  it  is  meant,  in  view  of  the  right  involved,  and 
the  relief  obtainable  through  common-law  courts,  that  there  is 
no  analogy,  when  the  principles  of  equity  are  considered,  by 
which  the  case  would  come  within  the  equitable  jurisdiction, 
upon  the  same  principles  as  many  cases  come  within  that 
jurisdiction,  we  cannot  subscribe  to  his  views.    It  is  fair  to 
say,  however,  as  to  Mr.  Bishop's  views,  that  he  at  all  times,  in 
treating  this  subject,  reasons  from  the  proposition  that  to  en- 
force  the  right  of  the  wife  to  support,  who  by  the  wrongful 
conduct  of  her  husband  is  compelled  to  live  separate  and 
apart  from  him,  is  equivalent  to,  and  in  fact  amounts  to,  the 
granting  of  a  divorce  a  mensa  et  thoro.     From  this  position 
he  asserts  his  conclusion  that  there  is  no  analogy  which  would 
bring  the  case  under  any  head  of  equitable  power,  and  draws 
a  very  striking  picture  of  a  court,  admittedly  without  any 
jurisdiction  in  a  certain  case,  arbitrarily  holding  the  alleged 
offender,  and,  *^  dodging  all  difficulties,"  administering  a  dras* 
tic  remedy  for  an  alleged  wrong:    2.  Bishop  on  Marriage  and 
Divorce,  6th  ed.  sec.  356.  With  great  deference  to  the  learned 
author,  and  admiration  for  the  method  and  discrimination 
generally  employed  by  him  in  the  treatment  of  subjects  of  the 
law  to  which  he  has  devoted  his  labor,  we  are  unable  to  adopt 
his  conclusion  until  we  find  reason  to  adopt  his  premise,  that 
merely  to  compel  the  husband,  who  wrongfully  abandons  or 
drives  away  his  wife,  to  support  her,  is  in  fact  granting  her  a 
divorce  a  mensa  et  thoro.   This  is  the  difficulty  which  must  be 
either  confronted  with  attention  and  fairly  treated,  or  ^'dodged." 
He  states  the  proposition  in  this  way:    *'  A  divorce  from  bed 
and  board  given  to  the  wife  concludes  with  the  same  decree 
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for  alimony  which  this  proceeding  does.    But  it  also  contains 
a  finding  and  a  judgment,  not  that  the  marriage  is  dissolved, 
but  that  she  who  is  to  be  alimented  is  entitled,  by  reason  of 
the  fault  of  the  other  party,  to  live  in  separation.    In  the  pro- 
oeeding  under  oonsideration,  a  court  acknowledging   itself 
withoat  power  to  adjudicate  the  right  to  live  in  separation  — 
for  that  would  be  simply  and  exactly  to  pronounce  a  divorce 
from  bed  and  board  —  undertakes  to  make  a  permanent  order 
for  alimony.    And  yet,  as  foundation  for  the  order,  it  passes 
upon,  without  reducing  to  record,  the  very  question  of  right 
which  it  admits  not  to  be  within  its  jurisdiction '':  2  Bishop 
on  Marriage  and   Divorce,  sec.  856.     As  long  as  courts  of 
equity  are  induced  to  admit  that  this  proceeding  is  equivalent 
to  granting  a  divorce  from  bed  and  board,  no  doubt  the  juris* 
diction  will  be  denied.    Let  us,  therefore,  examine  this  prop- 
osition.     In  every  case  (where  the  husband  and  wife  are  liv* 
ing  separate  and  apart)  in  which  the  common*law  courts  givo 
judgment  for  necessaries  furnished  the  wife  by  third  persons, 
one  of  the  facts  upon  which  the  judgment  rests  is  that  the 
wife  has  just  cause  for  living  in  separation  from  her  husband 
during  the  time  in  question,  when  such  necessary  supplies 
were  furnished:  See  cases  from  common-law  courts,  and  other 
authorities  cited,  9upra.    Now,  may  it  not  be  said  with  quite 
as  much  force  that  in  these  cases  the  common*law  courts  (ad- 
mittedly without  any  jurisdiction  to  authorize  the  spouses  te 
live  separate  and  apart)  do  by  their  judgments  confirm  the 
proposition  that  during  the  time  in  question  the  wife  had 
good  cause  for  living  in  separation  from  her  husband?    In 
the  case  of  Liddlow  v.  Wilmot^  2  Stark.  86,  brought  in  the 
common-law  court  by  a  third  person,  against  a  husband,  for 
necessary  supplies  furnished  his  wife  while  she  was  living 
separately  from  him.  Lord  Ellenborough  said:  ^*  The  first  ques- 
tion for  consideration  is  whether  the  defendant  turned  his 
wife  out  of  doors,  or  by  the  indecency  of  his  conduct  pre- 
cluded her  from  living  with  him;  for  then  he  was  bound  by 
law  to  afford  her  means  of  support  adequate  to  her  station.'^ 
In  Hultz  V.  Gibbs,  66  Pa.  St.  860,  the  same  doctrine  is  stated 
as  follows:   ^  When  a  husband  turns  his  wife  out  of  doors» 
without  any  reasonable  or  just  cause,  or  forces  her  to  with- 
draw from  him,  without  any  means  for  her  support,  the  law 
implies  that  he  has  given  her  credit  to  supply  herself  with 
such  necessaries  as  are  suitable  and  proper  for  her  to  bave^ 
namely,  clothing,  boarding,  lodging,  and  the  like.    Her  cou- 
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dition  would  be  deplorable,  indeed,  if  ibis  were  not  90^  b^ 
cause  of  ber  inability  to  contract  for  such  tbings,  and  to  ob* 
tain  tbem,  if  sbe  bappens  to  bave  no  separate  estate.     When, 
therefore,  necessaries  are  furnished  to  a  wife  so  situated,  on 
the  credit  of  ber  husband,  the  party  claiming  to  be  paid  far 
them  must  bring  himself,  in  order  to  recover  for  them,  witfi* 
in  the  rule  stated.    He  must  make  oat  a  case  which  shall 
negative  all  idea  of  a  captious,  voluntary  abandonment  of  the 
husband's  domicile,  and  show  that  she  has  either  been  turned 
out  or  forced  to  leave  his  residence:     Walker  v.  SimpBon,  7 
Watts.  A  8.  85;  42  Am.  Dec.  216,  and  the  authorities  therein 
referred  to.^    Declarations  of  this  doctrine  could  be  quoted  by 
great  number  from  the  common-law  courts.    See  cases  9upra, 
80  the  common-law  court  must  try  the  question  whether 
the  wife  was -abandoned  without  cause,  or  compelled  to  with- 
draw and  live  separately.    In  other  words,  these  conditions 
mast  be  shown  before  judgment  can  be  given  in  favor  of  a  third 
party  for  necessaries  furnished  her  living  separately  from  her 
husband.    Then,  is  not  the  judgment  in  such  case  an  affir- 
mation by  the  common-law  court  that  the  wife  had  just  caose 
for  living  in  separation?    And,  if  the  conditions  thus  jndi- 
oially  affirmed  as  sufficient  ground  still  exist,  such  judgment 
would  not  be  far  from  judicially  sanctioning  her  continoance 
of  the  separation.    It  would  at  least  affirm  indirectly  that  as 
long  as  the  cause  for  separation,  which  was  adjudged  snffi- 
oient,  existed,  she  would  be  justified  in  living  separate  and 
apart.    Yet  the  jurisdiction  of  the  common-law  courts  to  give 
such  judgments  does  not  appear  to  be  questioned  on  the 
ground  that  the  same  amounts  to  adjudging  the  wife  justified 
in  living  apart  from  her  husband,  which,  if  decreed  in  terms, 
would  amount  to  a  decree  of  divorce  a  mensa  et  thoro.    The 
proposition,  however,  is  held  up  before  the  equity  court  as  an 
all-sufficient  'difficulty,"  whenever  it  is  called  upon  to  do^ 
in  a  more  adequate,  direct,  simple,  and  just  manner,  the  very 
thing  which  the  common-law  court  fearlessly  attempts.     But 
does  the  judgment  or  decree,  whether  of  common-law  or  equity 
court,  simply  compelling  the  husband  to  continue  to  support 
bis  wife  when  he  has  without  cause  abandoned  ber,  amount 
to  a  divorce  from  bed  and  board?    We  have  seen  that  she 
must  be  fully  justified  in  her  separation,  and  that  justifica- 
tion must  be  shown  before  either  the  common-law  or  eqai^ 
court  will  give  relief.     But  the  proposition  that  such  inquiry 
and  the  giving  of  relief  is  equivalent  to  the  granting  of  a 
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divorce  from  bed  and  board,  it  would  seem,  must  inyolve  the 
common-law  court  in  the  same  embarrassment  as  Mr,  Bishop 
has  attemptefd  to  draw  the  equity  court  into  whenever  it 
affirms  that  it  lies  within  the  equitable  jurisdiction  to  grant 
BQch  leUet    Is  there  anything  in  the  proceeding,  whether  in 
the  common-law  or  equity  court,  which  authorises  the  spouses 
to  live  separate  and  apart,  or  authorizes  the  delinquent  hus- 
band to  continue  his  neglect,  without  cause,  to  provide  for  his 
wife?     Is  not  the  wrongful  conduct  of  the  husband,  instead 
of  the  proceeding  whereby  a  court  compels  him  to  support 
his  wife,  the  only  justification  she  has  for  her  separation? 
And  is  there  anything  in  the  proceeding  either  authorizing 
the  husband  to  continue  his  wrongful  conduct,  or  fail  to  re- 
same  the  voluntary  discharge  of  his  marital  duties?    Is  there 
anything  in  the  proceeding  which  merely  compels  him  to 
support  his  wife  in  the  nature  of  casting  an  obstacle  in  the 
way  of  his  seeking  reconciliation  with  her,  and  resuming  the 
voluntary  discharge  of  his  marital  obligations?    It  is  within 
the  power  of  courts  of  equity  to  make  their  decrees  in  all  such 
cases  subject  to  such  modifications  as  circumstances  may  de- 
mand; and  it  is  worthy  of  consideration  whether  the  actual 
efiect  of  a  just  and  proper  exercise  of  such  jurisdiction  would 
not  tend  to  induce  reconciliation  by  checking  the  husband  in 
his  willful  and  unjustifiable  abandonment  of  his  marital  obli- 
gations.    The  proceeding,  it  would  seem,  simply  checks  the 
husband  in  his  attempt  to  entirely  abandon  his  obligation^ 
without  sanctioning  the  separation  any  further  than  inquir- 
ing whether  it  is  enforced   by  the  husband's  conduct,  the 
iame  as  done  in  common-law  courts,  and  without  placing  the 
slightest  obstacle  in  the  way  of  reconciliation.    These  oon- 
siderations  are  in  no  way  suggested  as  furnishing  the  reasons 
upon  which  to  base  an  answer  to  the  question  whether  the 
equity  courts  of  this  state  possess  the  jurisdiction  in  question. 
They  are  brought  to  view  in  connection  with  the  proposition 
asserted  by  some,  as  we  have  seen,  that  to  grant  such  relief 
is  equivalent  to  and  in  fact  includes  the  decree  of  divorce  a 
fnema  et  tkoro.     But  we  are  inclined,  after  much  reflectioui  to 
regard  the  proposition  as  untenable.    When  the  whole  nature 
and  efiTect  of  the  relief  are  considered,  it  appears  to  be  an  ex- 
treme view,  bom  of  a  zealous  advocacy  of  one  side  of  this  dis- 
puted question  of  jurisdiction. 

We  will  close  the  inquiry  upon  this  branch  of  the  case  by 
^^ging  to  view  certain  statutory  and  constitutional  provia- 
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ions  of  this  state,  which  to  some  extent,  we  think,  shoald  m> 
fluence  our  determination.  The  statute  provides  that,  ^'  women 
shall  retain  the  same  legal  existence  and  legai  personality 
after  marriage  as  before  marriage,  and  shall  receive  the  samd 
protection  of  all  her  rights  as  a  woman  which  her  husband 
does  as  a  man;  and  for  any  injury  sustained  to  her  reputa- 
tion, person,  property,  character,  or  any  natural  right,  she 
shall  have  the  same  right  to  appeal  in  her  own  name  alone 
to  the  courts  of  law  or  equity  for  redress  and  protection  that 
her  husband  has  to  appeal  in  his  own  name  alone  ":  Comp. 
Stats.,  sec.  1439,  div.  5.  Our  constitution  provides  that  ^the 
district  courts  shall  have  original  jurisdiction  in  all  cases  at 
law  and  in  equity,  •  •  •  .  and  for  such  special  actions  and 
proceedings  as  are  not  otherwise  provided  for":  Comp.  Stats., 
sec.  11,  art  8.  And  further,  that  *' there  shall  be  but  cue 
form  of  civil  action,  and  that  law  and  equity  may  be  adnain- 
istered  in  the  same  action ":  Comp.  Stats.,  sec  28,  art  & 
And  further,  that  "courts  of  justice  shall  be  open  to  every 
person,  and  a  speedy  remedy  afforded  for  every  injury  of  pe^ 
son,  property,  or  character,  and  that  right  and  justice  shall  be 
administered  without  sale,  denial,  or  delay ":  Comp.  Stats., 
sec.  6,  art  8.  This  latter  provision  was,  we  think,  set  before 
the  courts  by  the  framers  of  the  constitution  as  a  tenet  for 
consideration  in  a  case  like  this,  where  clearly  there  is  an 
established  right  existing,  subject  to  judicial  enforcement, 
and  the  question  is  raised  on  purely  artificial  grounds  as  to 
whether  such  right  shall  be  enforced  in  such  an  action  and 
in  such  jurisdiction  as  by  its  practice  and  methods  of  proce- 
dure can  insure  an  appropriate,  just,  and  adequate  relief,  or 
whether  there  shall  be  a  denial  of  such  appropriate  and  ade- 
quate remedy  as  the  courts  can  afford.  It  is  admitted  that 
the  right  exists,  and  it  is  contended  there  is  a  remedy  at  law; 
but  we  have  seen  that  in  many  cases  that  answer  would  be 
but  a  mockery  to  the  aggrieved  in  her  unjust  abandonment 
The  court  is  then  confronted  with  the  question  whether  there 
•hall  be  a  denial  of  enforcement  of  this  right,  except  where 
absolute  divorce  is  granted.  We  think  the  intendment  oi 
our  constitution  and  statutes  is  to  negative  that  proposition. 
With  these  provisions  before  us,  in  addition  to  the  grounds  of 
equity  jurisdiction  considered,  we  are  drawn  to  the  conclusion 
that  our  courts  are  invested  with  a  jurisdiction  broad  enough 
to  give  proper  and  adequate  remedy  for  the  enforement  of  the 
right  in  question,  in  proper  cases,  where  it  is  shown  that  such 
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JurifldictioD  ought  to  be  exercised,  and  that  each  remedy  lies 
within  the  equity  jurisdiction  of  our  district  courts. 

The  second  proposition  of  law  to  be  determined  in  this  case 
will  be  developed  by  a  brief  statement  of  facts  set  forth  in 
plaintiffs  complaint.  Among  other  things,  it  is  alleged  that 
plaintiff  and  defendant  intermarried  on  or  about  the  ninth 
day  of  September,  1879,  at  Watkins  Glen,  Schuyler  County, 
•tate  of  New  York,  and  lived  together  as  man  and  wife  until 
October  24, 1886;  that  from  September,  1882,  until  October, 
1886,  they  resided  in  the  city  of  Helena,  territory  of  Montana; 
that  in  May,  1887,  defendant,  without  any  cause  or  provoca- 
tion on  the  part  of  plaintiff,  willfully  abandoned  and  deserted 
her,  and  compelled  her  to  live  separate  and  apart  from  him; 
that  from  the  last  date  up  to  about  seven  months  prior  to  the 
oommenoement  of  this  action  defendant  contributed  the  sum 
of  fifty  dollars  per  month,  and  at  times  seventy-five  dollars 
per  month,  for  plaintiff's  support;  that  for  about  seven 
months  last  past  defendant  has  neglected  and  refused,  and 
•till  refuses,  to  furnish  plaintiff  any  money  whatever,  and 
that  she  is  now  wholly  without  means  of  support,  and  is  en* 
tirely  dependent  upon  her  personal  exertions  and  the  contri- 
butions  of  her  friends  for  support  of  herself  and  infant  son, 
the  issue  of  said  marriage,  now  in  plaintiff's  care  and  cus- 
tody; that  about  April  24,  1887,  at  the  city  and  state  of  New 
York,  defendant,  by  threats  and  menaces,  particularly  alleged 
and  described,  compelled  plaintiff  to  write  and  sign,  as  dic- 
tated by  defendant,  a  letter  of  authority  addressed  to  E.  D. 
Weed,  Esq.,  an  attorney  at  law,  residing  and  engaged  in  the 
practice  of  law  at  the  city  of  Helena,  territory  of  Montana, 
authorizing  him  to  appear  as  her  counsel  in  an  action  which 
defendant  proposed  to  commence  against  her  to  obtain  a 
divorce  from  the  bonds  of  matrimony  existing  between  plain- 
tiff and  defendant;  that  when  defendant  had  thus  compelled 
the  writing  of  said  letter  by  plaintiff,  he  took  the  same  into 
his  possession;  that  thereafter  plaintiff  requested  defendant 
to  destroy  said  letter,  and  that  he  then  told  plaintiff,  in  order 
to  deoeive  and  defraud  her,  that  he  had  destroyed  said  letter, 
but  that,  contrary  to  such  statement,  defendant  retained  said 
letter  in  his  possession,  and  thereafter  presented  the  same  to 
«aid  attorney,  and  told  said  attorney  that  plaintiff  desired 
«aid  letter  to  be  delivered  to  him,  and  desired  him  to  appear 
for  plaintiff,  and  '*  represent  her  in  a  divoroe  proceeding  to  ba 
eomoMnoed  by  the  defendant '';  that  thereafter  said  attorney 
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appeared  ei  ocmneel  for  this  plaintiff  in  an  action  oommeneed 
in  the  district  court  of  the  fourth  judicial  district  of  the  terri- 
tory of  Montana,  within  and  for  the  county  of  Yellowstoneb 
by  defendant  herein  against  this  plaintiff,  to  obtain  a  diyoree 
firom  her;  that  such  proceedings  were  had  in  said  actioo  as 
resulted  in  defendant  obtaining  from  said  court  a  decree  of 
divorce  from  this  plaintiff.  Plaintiff  further  alleges  that  she 
did  not  appear  in  said  action,  nor  had  any  knowledge  of  the 
fact  that  said  attorney  had  appeared  for  her  therein. 

Respondent  interposed  a  demurrer  to  this  complaint,  which 
was  sustained  by  the  court,  and  plaintiff  appealed  from  thai 
order. 

Appellant's  counsel  succinctly  state  their  ^position  on  this 
branch  of  the  case  as  follows:  ^*Are  the  parties  hereto  husband 
and  wife?  Is  said  decree  void  or  yoidable?  If  void,  we  will 
then  claim  that  plaintiff  is  the  wife  of  defendant,  and  is  enti- 
tled to  maintain  this  action.  If  voidable,  then  we  eoncede 
that  we  are  premature  in  our  action/' 

It  is  not  contended  by  appellant  that  the  decree  of  the  ter- 
ritorial district  court  dissolving  the  bonds  of  matrimony  which 
theretofore  existed  between  plaintiff  and  defendant  is  void  for 
any  reason  that  appears  on  the  face  of  such  decree.  It  was 
pronounced  by  a  court  of  general  jurisdiction,  and  of  special 
statutory  jurisdiction  of  actions  for  divorce:  Comp.  Stats.,  sec. 
1000,  div.  6.  Moreover,  by  appellant^s  own  showing  in  her 
complaint,  it  appears  that  said  court  had  jurisdiction  of  her 
person,  by  her  appearance,  through  her  attorney,  duly  and 
expressly  authorized  by  letter:  Code.  Civ.  Proc,  sees.  80,  491. 

This  decree  must  be  regarded,  of  oonrse,  as  if  pronoanoed 
by  a  court  of  this  state,  as  the  transformation  from  territorial 
to  state  form  of  government  is  for  many  purposes  to  be  oon* 
sidered  as  a  continuity  of  government:  Const,  sec.  2,  art  20L 

The  theory  of  appellant's  counsel  is  that  the  judgment  is 
void,  not  by  reason  of  any  fact  appearing  on  the  face  of  the 
proceedings,  but  by  reason  of  the  facts  pleaded  as  to  the  oon« 
duct  of  defendant,  which  led  op  to  the  court  obtaining  juris- 
diction  to  grant  said  decree.  They  contend  that,  by  reason 
of  those  facts  pleaded,  which  are  deemed  admitted  on  demur- 
rer, it  is  shown  that  the  court  had  no  jurisdiction  over  the  per- 
son of  appellant,  who  was  defendant  in  said  proceedings  for 
divorce.  On  this  premise  they  submit  *Hhat  wherever  want 
of  jurisdiction  over  the  person  of  defendant  is  shown,  the  judg- 
ment rendered  witliout  such  jurisdiction  is  absolately  Toidy 
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and  is  a  nullity,  and  that  this  want  of  jurisdiction  may  as 
well  be  shown  by  evidence  aliunde  the  record  as  from  the  face 
of  the  record;  that  in  either  case,  if  this  want  of  jurisdiction 
is  shown,  the  decree  is  absolutely  void,  and  of  no  force  or 
mttecV* 

It  seems  to  ns  that^  if  such  a  premise  be  followed,  it  would 
sweep  away  all  distinction  between  judgments  void  for  rea- 
sons manifest  on  the  face  of  the  record,  and  those  which, 
as  appears  by  the  record,  are  valid,  and  must  be  given  full 
faith  and  force  until  impeached  in  a  proper  proceeding,  by 
establishing  facts  aliunde  the  record  sufficient  for  that  pur> 
I>oee.    While  there  is  much  conflict  relating  to  certain  ques- 
tions of  law  concerning  judgments,  we  think  it  may  be  safely 
•aid  to  be  almost  uniformly  settled  now  that  domestic  judg- 
ments of  oourts  of  general  jurisdiction,  valid  on  their  face, 
eannot  be  collaterally  attacked  in  courts  of  the  same  state  by 
showing  fiEu^ts  aliunde  the  record,  although  such  facts  might  be 
sufficient  to  impeach  the  judgment  in  question  if  brought  to 
bear  upon  it  in  a  proper  proceeding.    The  proposition  in  this 
case  appears  to  be  to  open  a  way  through  said  decree  of  divorce 
for  the  progress  of  this  action,  by  going  back  of  that  judgment, 
and  raising  a  question  as  to  the  good  faith  and  lawfulness  of 
the  plaintiff's  conduct  in  obtaining  it.    Such  a  practice  ean- 
not be  sustained.    It  is  needless  to  go  into  a  discussion  of  the 
reasons,  and  the  public  policy  which  forbid  such  a  rule.   These 
are  fully  developed  in  the  authorities:  Freeman  on  Judgments, 
sees.  116, 128;  1  Black  on  Judgments,  sees.  170,  270;  Hahn  v. 
KeUyy  84  Cal.  891;  94  Am.  Dec.  742;  Carpentier  y.  Oakland,  80 
Cal.  440;  Granger  v.  Clark,  22  Me.  128;  Penoheeot  R.  R.  Co.  ▼. 
IFeeb,  62  Me.  456;  Prince  v.  Oriffin,  16  Iowa,  552;  CaUen  v. 
Ettiean,  18  Ohio  St  446;  82  Am.  Dec.  448;  OoU  v.  Haven,  80 
Conn.  190;  79  Am.  Deo.  244;  Clark  v.  Bryan,  16  Md.  171; 
Wingate  v.  Haywood,  40  N.  H.  437;  Oalpin  v.  Page,  1  Saw.  809; 
Homer  ▼•  Doe,  1  Ind.  180;  48  Am.  Deo.  855;  Baker  ▼•  Stone^ 
6roisr,  84  Ma  172;  Reed  y.  Pratt,  2  Hill,  64;  Harehey  ▼.  Black- 
mart,  20  Iowa,  161;  89  Am.  Dec.  520.    See,  also,  a  late  case 
from  Oregon,  MwrrHl  t.  MwriU^  20  Or.  96,  published  in  28 
Am.  St.  Bep.  96,  with  an  elaborate  note  by  Mr.  A.  G.  Freeman, 
editor,  and  also  author  of  Freeman  on  Judgments,  citing  many 
easee  upon  the  subject. 

Upon  the  view  that  said  decree  was  not  vmd,  but  only  void* 
■Us  in  a  pioper  proceeding  for  that  purpose,  the  oourt  sua- 
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tained  respondent^t  demurrer,  and  in  oar  opinion  thtt  mlmg 
is  correct 
The  jadgmenk  will  therefore  be  aflSrmed. 

BukXSi  C.  J^  and  Db  Witt,  J^  oononr. 


MABBiAoa  AMD  DivoioB— Skpabati  Suit  lOBMAnrmrASOK  ^  A 
alt  tail  for  alimony  and  rapporl  may  be  maintained  by  tbe  wife  in  eqni^, 
iadapendent  of  a  eait  for  diTorce:  MarU  t.  3arkt  27  Neb.  277;  20  Am.  St 
Repu  607,  and  aole;  Smith  r.  Smith,  164  Maae.  202.  Goarta  off  equity  may 
aUow  a  wife  a  eeparate  snpport  wbere  the  haeband  has  been  gailty  of  eaeb 
that  she  eanaot  lire  with  him  in  aafety  or  deceneyi  Mdm§  t.  Fram- 
2  Bland,  644;  20  Am.  Deo.  402;  and  note;  ^AhoimI  t.  ^ImoadL  4 
Band.  662;  16  Am.  Deo.  781,  and  notei  Bat  in^drnw ▼•  Adama,  100  Maaa. 
J06^  I  Am.  Bep.  HI,  it  waa  held  that  a  wife  eoald  not  maintain  aaeh  a  aut 
la  equity  where  she  had  good  and  anffioient  groanda  for  diroroe^  althoogfa  die 
had  eonaeientioaa  aomplea  againat  applying  for  ona.  Sea  alao  tiM  eacteadad 
«Mto  to  ITetiMi  ▼.  Methwim.  60  Am.  Dea  666. 

Jusoiuarai^OaLLATBaAL  Attack  OmaaALLT.— Doiaeatio  Jadgmeate 
and  thoee  ataading  oa  a  like  footing  import  Terity,  aad  pablio  policy  fforbida 
their  iadireot  eoUateral  eontradietion  or  impeaohmentt  AnMer  t.  Whippk^ 
196  HL  611;  62  Am.  St  Rep.  202,  and  note;  Dy«r  r.  UaeK  U  CU.  191| 
26  Am.  St  Bep.  171,  and  note;  extended  note  to  MoniU  r.  MarHH  2S  Am. 
81  Bepb  104.  Sea  alao  Hard^  r.  Beat^,  84  Tex.  662;  61  Abl  St.  Bapw  80^ 
aad  aotei  aote  to  WiUiam»  t.  Ha^m$,  19  Abl  St  Bepw  766|  aad  aala  ti 
4hMw.  SUnJbmrg.  16  Am.  St  Bep.  14A 
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Aauma  win  Dbai^lt  Wbatoh  —  What  CcwsnTOTaa  — >  Wlma 

aoa  poiata  a  rifle  or  other  firearm  at  another  aad  threatoaa  to  blow  Ui 
head  off  if  he  doea  aot  tarn  around,  thii,  in  law,  oonatitatea  aa  aaiaal^ 
although  it  ia  aot  prored  that  the  gun  waa  loaded;  and  a  diraetioa  by 
the  oourt  to  acquit  ia  erroneous.  It  ia  to  be  preanmed  that  tlia  gaa  arai 
loaded,  aad  tiie  faot  tiiat  it  waa  aot  loaded  ii  a  matt»  of  def ei 


iNroBif  ATioN  for  an  attempt  to  commit  an  aaeaolt  with  a 
•deadly  weapon.  From  the  evidence  introduced  by  the  prooe- 
cution  it  appeared  that  the  defendant,  Herron,  met  the  com- 
plaining witne88,  Nelaon,  apon  the  public  highway  driving  a 
ieam,  and  ordered  the  latter  off  the  road.  Nelson  refused. 
Defendant  then  procured  his  rifle,  and  pointing  it  at  the  oom- 
plaining  witness,  said  in  an  angry  and  threatening  manner 
^  Will  you  stop?  If  you  move  another  step  forward,  I  will 
Uow  your  head  off.  Turn  around,  and  turn  around  quick.'* 
▲t  the  dose  of  the  evidence  for  the  prosecution  the  defendant 
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moyed  tbe  coart  to  direct  the  jory  to  acqait,  on  the  gronnd 
that  the  material  allegations  of  the  information  were  not 
pvoren,  in  this;  that  the  evidence  failed  to  prove  that  the  gun 
was  loaded,  and  that  proof  of  pointing  the  gun  with  threats 
was  not  sufficient  to  sustain  the  information.  The  court  in- 
structed the  jury  to  acquit,  as  requested,  and  judgment  was 
rendered  in  fiavor  of  the  defendant.    The  state  appealed. 

Henri  J.  HaskeU^  attamey^eneralf  W.  8*  Shawg  and  H.  F. 
TUus^  for  the  state,  appellant. 

H.  R.  WhitehiUy  for  the  respondent 

Ds  Witt,  J.  It  is  not  questioned  but  a  loaded  rifle  is  a 
deadly  weapon.  In  this  case  a  rifle  was  used.  It  was  used 
with  tfireats.  Tbe  defendant  said  that  he  would  blow  Nelson's 
head  off.  He  thus  threatened  to  do  that  which  he  could  do 
only  if  the  gun  were  loaded.  The  gun  could  be  used,  as 
threatened  to  be  used,  only  when  loaded.  Under  these  cir* 
cumstances,  on  an  information  for  an  attempt,  must  the  state 
prove  that  the  gun  was  loaded,  or  is  it  a  matter  of  defense  to 
ehow  the  fact  (if  it  be  a  fact)  that  there  was  no  load  in  the 
gun  ?  This  was  the  proposition  fairly  before  the  district  court, 
and  that  upon  which  we  will  decide  the  appeal.  It  seems  to 
be  a  first  impression  in  this  jurisdiction.  Whether  the  in- 
strument in  question  was  a  deadly  weapon  has  been  held  to 
be  a  question  of  fact  for  the  jury:  Doering  v.  State^  49  Ind.  56; 
19  Am.  Rep.  669.  Also,  that  it  was  a  matter  of  law  for  the 
court:  State  v.  Rigg^  10  Nev.  284;  Bishop  on  Criminal  Law, 
sec.  835.  It  has  also  been  held  that  it  is  sometimes  a  mixed 
question  of  law  and  fact:  Bishop  on  Criminal  Law,  835,  n,  4; 
but  we  may  pass  a  decision  of  that  point. 

The  district  court  took  the  matter  as  a  question  of  law,  and 
we  will  only  inquire  whether  it  was  correctly  decided  from 
that  point  of  view.  The  authorities  are  not  uniform.  In  State 
V.  NappeVy  6  Nev.  113,  it  was  directly  held,  in  a  case  of  this 
nature,  that  the  court  should  have  directed  a  verdict  for  the 
defendant,  for  the  reason  that  it  was  not  proven  that  the  pis* 
tol  was  loaded.  This  case  cites  State  v.  SwaiU^  8  Ind.  524, 
65  Am.  Dec.  772;  but  the  latter  was  a  very  different  case. 
There  it  seems  to  have  appeared  affirmatively  that  the  gun 
was  charged  with  only  powder  and  a  light  cotton  wad,  and 
the  court  held,  in  the  state's  appeal,  that  the  following  instmo* 
Hon  was  not  error:  ^  If  yon  believe  from  the  evidence  that  at 
the  time  the  defendant  fired  the  gun  at  said  Lee,  it  was  not 
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charged  with  anything  bat  powder  and  a  light  cotton  wad, 
Swails  being  at  the  distance  of  forty  feet  from  Lee  at  the  tima^ 
and  that  at  that  distance  the  life  of  Lee  was  not  at  all  en- 
dangered or  pat  in  jeopardy  by  the  act  of  Swails  in  diacharg- 
ing  the  gnn  at  him,  in  consequence  of  the  manner  in  which  it 
was  loaded,  the  defendant  cannot  be  convicted,  although  he 
may  have  thought  that  the  gun  was  properly  loaded  with 
powder  and  ball,  and  although  he  may  have  intended  to 
morder  Lee.''  This  case  is  also  referred  to  in  Wharton'e 
Criminal  Law,  section  1280,  cited  in  the  Nevada  case  aboTa. 
The  Nevada  case  also  cites  State  v.  Neal^  37  Me.  468.  Bnt 
the  Maine  case  does  not  go  to  any  such  extent  as  does  the 
Nevada  case.  The  case  of  Fastbinder  v.  Stats^  42  Oiiio  St, 
841,  decided  by  a  divided  court,  and  cited  by  respondent,  waa 
decided  largely  upon  the  ground  that  the  circumstances  of  the 
case  did  not  show  an  intent  to  commit  the  offense  charged. 

It  is  said  in  State  v.  Shepard^  10  Iowa,  126:  "  Mr.  Greenleaf 
(vol.  1,  sec.  59)  states  that  the  presenting  a  gun  or  pistol  at  a 
person  is  an  assault.     But  he  adds  that  *  whether  it  be  an 
assault  to  present  a  gun  or  pistol,  not  loaded,  but  doing  it  in 
a  manner  to  terrify  the  person  aimed  at,  is  a  point  upon  which 
learned  judges  have  differed  in  opinion.'     It  is  held  to  be  sach 
in  Regina  v.  St.  George,  9  Car.  &  P.  483;  State  v.  Smithy  2 
Humph.  457;  and  see  Vaughan  v.  State^  3  Smedes  A  M.  653; 
State  V.  Benedict,  11  Vt.  236;  34  Am.  Dec.  688.    Bat  on  the 
contrary,  see  Blake  v.  Barnard^  9  Car.  &  P.  626;  Segina  y. 
Baker,  1  Car.  &  E.  254;  Regina  v.  Jamee,  1  Car.  &  K.  530^ 
which  last  two  cases,  however,  were  under  a  statute.    Whar- 
ton's Criminal  Law,  page  545,  says  that  it  is  not  an  assault^ 
and  cites  only  the  above  case  of  Regina  v.  JameeJ*    This  opin- 
ion farther  holds:  '*  After  reviewing  the  question  in  its  various 
lights,  we  are  inclined  to  hold  with  those  who  regard  it  as  an 
assault  where  the  person  aimed  at  does  not  know  bat  that  the 
gun  is  loaded,  or  has  no  reason  to  believe  that  it  is  not"    Sim- 
ply pointing  a  pistol  at  one,  or  drawing  a  weapon,  is  not,  in 
itself,  an  assault,  if  the  person  so  acting  says  or  does  that  which 
makes  it  clear  that  he  has  no  intention  to  commit  an  assault. 
Such  was  the  situation  in  the  oft-cited  example  of  him  who 
laid  his  hand  on  his  sword  and  said:  ^'If  it  were  not  assise 
time,  I  would  not  take  such  language  from  you.*'    And  also 
the  instance  of  one  remarking:  ^  If  it  were  not  for  yoor  gray 
hairs,  I  would  tear  your  heart  out"    As  remarked  in  Keefe  t. 
State^  19  Ark.  192:  ^  In  these  cases  there  was  held  to  bo  no 
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assaalty  because  the  words  explained  the  aet,  and  took  away 
the  idea  of  an  intent  to  commit  an  assanlf    See  also^  RieheU 
T.  State^  1  Sneed  (Tenn.),  606,  and  State  ▼.  Church,  68  N.  G.  16. 
Bat  in  the  case  at  bar  defendant's  declarations  of  his  intent 
to  commit  the  assault  are  very  plain.    Nor  does  it  matter  that 
he  put  his  threats  in  an  alternative  —  that  is,  using  the  Ian- 
gnagOy  **  Turn  around,  or  I  will  blow  your  head  off."    In  the 
language  of  Keefe  v.  State,  19  Ark.  192:  **  But  where  the  weapon 
ia  drawn,  and  the  threat  to  use  it  is  merely  conditional,  it  may 
nevertheless  be  an  assault.    As  where  the  defendant,  standing 
within  a  few  feet  of  the  prosecutor,  presented  a  pistol  at  him, 
faying,  'If  you  do  not  turn  the  Negro  loose,  I  will  shoot  you,' 
etc.:  State  v.  Cherry^  11  Ired.  476.    So,  where  the  defendant 
raised  an  ax,  within  striking  distance  of  another,  and  said, 
*6ive  up  the  gun  or  I'll  split  you  down,'  and  the  person  at 
the  time  did  not  give  up  the  gun,  but  proposed  some  arrange- 
ment upon  which  the  defendant  let  the  ax  down,  it  was  held 
that  he  was  guilty  of  an  assault:  State  v.  Morgan,  8  Ired.  186; 
88  Am.  Dec.  714."    See  also,  Beach  v.  Hancock,  27  N.  H.  223; 
60  Am.  Dec  373,  and  RicheU  v.  Slate,  1  Sneed  (Tenn.),  606. 
Cases  wherein  it  appears  in  evidence  that  the  gun  was  not 
loaded  are  not  in  point.    If  the  gun  had  been  shown  to  be 
unloaded,  that  would  have  presented  another  question,  upon 
which  we  are  not  now  called  upon  to  pass. 

This  case  is  a  prosecution  for  an  attempt  The  attempt  is 
clear.  The  intent  is  expressly  declared  by  defendant  himself. 
The  ability  is  proven,  that  is,  if  the  gun  was  loaded.  Under 
these  circumstances  it  has  been  held  that  the  gun  is  presumed 
to  be  loaded  (see  Keefe  v.  Slate,  19  Ark.  192;  Beach  v.  Hancock^ 
87  N.  H.  228;  59  Am.  Dec.  373;  and  Richele  v.  State,  1  Sneed 
(Tenn.),  606),  and  that  the  fact  that  it  was  unloaded  was  a 
natter  of  defense:  See  cases  last  cited,  and  Crow  v.  State,  41 
Tex.  468.  We  Bnd  the  following  in  Russell  on  Crimes,  voL 
If  p.  1019:  ^*  It  has  been  laid  down  by  a  very  learned  judge, 
notwithstanding  c4  contrary  opinion  in  an  earlier  case,  that  if 
a  person  present  a  pistol,  purporting  to  be  a  loaded  pistol,  so 
Mar  as  to  produce  danger  to  life  if  the  pistol  had  gone  off,  it 
i*  an  assault  in  point  of  law,  although  in  fact  the  pistol  be 
unloaded.  The  learned  judge  said:  *  My  idea  is  that  it  is  an 
assault  to  present  a  pistol  at  all,  whether  loaded  or  not  If 
you  threw  the  powder  out  of  the  pan,  or  took  the  percussion 
^P  off,  and  said  to  the  party,  **This  is  an  empty  pistol,^ 
^n  that  would  be  no  assault,  for  there  the  party  most 
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that  it  was  not  passible  that  he  shoald  be  injured;  bat  if  a 
person  presents  a  pistol  which  has  the  appearance  of  being 
loaded,  and  puts  the  party  into  fear  and  alarnii  that  is  what 
it  is  the  object  of  the  law  to  prevent  * ":  Begina  ▼•  SL  Oeor^ 
9  Car.  &  P.  488;  see,  also,  Wharton's  Criminal  Law,  aeo.  1244| 
and  Stale  y.  Church,  68  N.  C.  15. 

Although  there  is  a  division  of  views  in  the  decided  casea, 
we  think  that  the  better  opinion  is  that,  if  a  firearm  is  the 
alleged  deadly  weapon  ^-a  weapon  the  only  ordinary  use  of 
which  is  by  its  being  loaded  — if  it  be  pointed  at  the  com- 
plainant in  a  threatening  manner,  if  defendant  make  threats 
to  shoot,  if  the  circumstances  are  such  as  would  exist  if  one 
were  using  a  loaded  gun  —  in  short,  that  if  all  the  eleaients 
of  the  offense  be  made  out,  as  required  by  the  criminal  laws 
and  procedure,  except  the  direct,  we  may  say  visual,  proof 
that  the  weapon  is  loaded  — under  these  circumstances  a  di« 
rection  to  the  jury  to  acquit  is  error;  and  the  fact  that  the 
gun  was  unloaded,  if  such  be  the  fact,  is  a  matter  of  defense. 
Such  view  seems  to  be  held  by  the  weight  of  authority,  and 
inch  is  the  only  practical  view  in  the  enforcement  of  the  stat* 
Qte  in  reference  to  assaults  with  deadly  weapons  of  this  ehai^ 
acten 

It  is  therefore  ordered  that  the  judgment  of  the  district 
court  be  reversed,  and  the  case  remanded  for  a  new  triaL 

Blaeb,  C.  J.,  and  Habwood,  J.,  concur. 

AsBAiTLT  WTTR  DsADLT  WEAPON  —  What  CoiraTcrum. «  To  ooiisiitiiti 
the  crime  of  assault  with  a  deadly  weapon  there  most  ba  aa  anlawfal  a^ 
tampt  with  a  weapon,  deadly  either  in  its  natare  or  eapable  of  being  used  is 
a  deadly  manner,  to  inflict  a  bodily  injury  with  the  present  ability  to  do  11} 
SiaU  T.  Napper,  S  Not.  113^  cited  in  opinion  to  People  t.  Lee  Kang^  29  Ajb. 
8t.  Rep.  167.  To  point  an  empty  gnn  at  another  at  a  distanoe  of  from  thir^ 
to  serenty  yards,  whereby  such  other  is  put  in  fear,  is  not  aa  assanlt  with  a 
deadly  weapon:  State  t.  Oodfi-ey,  17  Or.  300;  11  Am.  St  Rep.  830,  and  notei 
8o  it  is  DO  assanlt  with  intent  to  kill  where  A  fires  a  gun  at  B  at  the  distanoe 
of  forty  feet,  with  the  intent  to  murder  him,  if  the  gun  is  in  fact  loaded  with 
powder  and  a  light  ootton  wad,  although  A  beliered  it  to  be  loaded  with  pow* 
der  and  baU:  SlcOe  ▼.  SvniU^  8  Ind.  624;  85  Am.  Deo.  772,  and  note.  ConCro^ 
•ee  MnUen  t.  8iaU^  45  Ala.  43;  8  Am.  Rep.  891.  Whether  or  not  a  gun  is 
leaded,  and  how  loaded,  is  rery  material  on  the  question  of  intent,  npon  aa 
indictment  under  a  statute  against  shooting  at  another:  AUem  w,  AM^  28  Qtk, 
ie5|  73  Am.  Dee.  78a  CoMra,  see  Clark  t.  ^lote,  84  Oa.  577.  T»  eonati* 
late  an  assault  there  must  be  an  unlawful  attempt  aad  a  prsMnt  ability  te 
infliot  the  bjury:  People  ▼•  Lee  Kumg^  95  CaL  888;  29  Am.  8t  Bepu  185^  end 
■Ota;  note  to  People  t.  iforoji,  20  Am.  St  Rep.  744. 

An  assault  is  oommitted  by  a  person  who  aima  a  gna  in  a  threatening 
r  at  another  standing  three  or  fonr  rods  e^  and  snaps  it  two  er  thiaa 
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eren  thouflrli  the  gnn  was  unloaded,  if  tiieh  fact  wm  nnlcnowii  to  the 
at  whom  the  gun  was  pointed:  Becwh  t.  Hancoekf  27  N.  IL  223;  M 
Deo.  373»  and  note  with  oases  collected.  An  indictment  oharging  aa 
inlt  with  a  pistol,  alleging  that  it  was  a  deadly  weapon,  is  not  bad  for 
oot  charging  that  it  wa«»  loaded  nor  presented  within  range:  Burton  t.  Slate^ 
B  Tex.  App.  408;  30  Am.  Rep.  14G.  In  Davit  t.  State,  25  FUu  272,  the  evi* 
d«noe  showed  that  the  defendant  pointed  his  gan  at  another,  bat  it  did  nol 
■how  that  he  fired  it,  or  attempted  to  fire  it,  or  that  it  was  loaded.  It 
keld  that  the  erideace  did  not  show  an  assault  with  intent  to  mnrder. 


NORRIS    V.    HBALa 

p2  MOKTJLNA,  282.1 

MoKTOAOi  01  Pis-niFTiO!!  Claim — VALiDiTr  OF.  — Ah  ordinarj  mort- 
gage of  his  olaim  by  a  pra-emptor  of  pnblio  land  prior  to  the  time  of 
making  his  final  proofs  is  ralid  and  is  not  a  grant  or  oonreyanoe  within 
the  prohibitory  dause  of  section  2262,  Revised  Statntes  of  the  United 
States,  providing  that  any  grant  or  oonrayance  which  snch  pre-emptor 
may  hare  made,  exoept  in  the  hands  of  bonaJitU  purchasers  for  valns^ 
shall  be  null  and  void. 

MoBTOAOi  or  pBK-BMPnoir  Clath  —  EviDSNOi  ov  Good  FArra.  —  In  an 
aotion  to  foreclose  a  mortgage  of  a  pre-emption  olaim  on  public  land« 
•ridenoe  of  the  purpose  for  which  the  mortgage  money  was  borrowed 
ia  admissible  and  material  to  show  that  the  mortgagor  was  acting  im 
good  faith  and  not  in  collusion  with  the  mortgagee  tooonvey  the  title  or 
to  evade  any  provision  of  law. 

Luee  and  Luee^  for  the  appellant' 
No  appearance  for  the  respondent. 

Blakb,  G.  J.  This  action  was  commenoed  to  foreoIoM 
three  mortgages  which  were  given  to  secare  the  payment  of 
certain  promissory  notes.  The  coart  below,  in  passing  upon 
a  demurrer  to  the  answer,  decided  that  the  case  of  Bom  ▼• 
Buker^  6  Mont.  442,  was  applicable  to  the  issue  of  law  raised 
by  the  pleadings,  and  judgment  was  entered  for  the  mort* 
gagors. 

It  appears  from  the  record  that  Charles  P.  Bradley,  Sr., 
made,  in  the  year  1877,  a  pre-emption  filing  upon  the  tract  of 
land  which  is  described  in  the  pleadings  and  mortgages. 
Bradley  died  in  the  year  1879,  and  the  answer  alleges  that 
**the  final  proof  in  said  described  premises  was  made  by  said 
Jennette  G.  Kelleher,  as  administrator  for  the  estate  of  Charles 
P.  Bradley,  deceased,  for  the  heirs  of  said  Charles  P.  Bradley, 
8r.,  deceased,  and  not  otherwise,  and  patent  duly  issued  to 
them  on  the  thirtieth  day  of  January,  1885;  and  that  the  said 
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defendant,  Jennette  C.  Eelleher,  made  and  executed  the  md 
mortgage  mentioned  in  said  first  cause  of  action  prior  to  the 
issuing  of  the  final  receipt  for  said  pre-emption  claim.''  These 
allegations  of  facts  must  be  treated  as  admitted  upon  this 
hearing.  The  first  mortgage  was  executed  November  23, 1880, 
by  Jennette  C.  Bradley,  the  widow  of  Charles  P.  Bradley,  8r.; 
the  second  mortgage  was  executed  February  21,  1881,  by 
Jennette  G.  Bradley  and  Darwin  J.  Bradley,  a  son  of  Charles 
P.  Bradley,  8r.;  and  the  third  mortgage  was  executed  Feb- 
ruary 26,  1881,  by  Jennette  C*  Bradley.  At  some  time,  which 
is  not  mentioned  in  the  pleadings,  Jennette  G.  Bradley  mai^ 
ried  John  G.  Eelleher. 

An  examination  of  the  transcript  in  Bam  t.  Pufar,  6  Mont 
i42,  which  is  filed  with  the  records  of  this  oonrt,  and  the  re- 
port of  the  case,  shows  that  Buker  filed  March  6,  1874,  his 
declaratory  statement  of  a  pre-emption  claim  to  certain  lands; 
that  he  executed  September  16,  1881,  a  mortgage  thereon  to 
Bass;  that  he  sold  January  17, 1888,  his  interest  in  the  prem- 
ises to  Fruen,  and  delivered  the  possession  thereof;  and  that 
Fruen  disposed  of  the  same  August  7, 1888,  to  Warner,  who 
filed  thereon  as  a  pre-emptor,  and  obtained  February  18, 1884, 
his  final  receipt  from  the  United  States.  Bass,  in  September, 
1884,  brought  an  action  to  foreclose  the  mortgage  againat 
Warner  and  Buker.  It  will  be  observed  that  Buker  did  not 
perform  any  act  to  secure  his  title  from  the  government  after 
the  filing  of  his  claim  in  March,  1874,  and  that  he  abandoned 
the  same  in  the  year  1888,  and  that  the  rights  of  Warner  were 
derived  from  the  United  States,  and  were  not  connected  in 
any  manner  with  Buker. 

It  was  adjudged  in  Bass  v.  Buker^  6  Mont  442,  that  the 
mortgage  could  not  be  enforced,  by  reason  of  the  provisions 
of  section  2262  of  the  Revised  Statutes  of  the  United  Statea. 
Two  sentences  of  this  section  should  be  examined.  The  pr^ 
emptor  is  required  to  make  oath,  among  other  things,  that 
''he  has  not  settled  upon  and  improved  such  land  to  sell  the 
same  on  speculation,  but  in  good  faith,  to  appropriate  it  to 
his  own  exclusive  use;  and  that  he  has  not,  directly  or  in* 
directly,  made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  whatsoever,  by  which  the  title  which 
he  might  acquire  from  the  government  of  the  United  States 
.  hould  inure  in  whole  or  in  part  to  the  benefit  of  any  person 
except  himself."  It  is  farther  provided  that  "  any  grant  or 
001  veyanoe  which  be  may  have  made,  except  in  the  handa  of 
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bona  fide  purchasers  for  ayalaable  consideration,  shall  be  noil 
and  yoid,  except  as  provided  in  section  2288/' 

It  is  evident  that  Buker  did  not  have  any  interest  in  fhia 
land  in  the  year  1884,  which  conld  be  encumbered  by  the 
mortgage,  and  the  conclusion  of  the  court  is  undoubtedly 
sound.  The  court  did  not  discuss  these  propositions;  and  the 
opinion  is  confined  solely  to  the  effect  of  the  section,  upon 
the  mor^ge.  The  rule  is  asserted  therein,  without  any 
qualification,  that  a  mortgage  made  by  a  settler  upon  land 
which  is  subject  to  entry  under  the  pre-emption  laws,  before 
the  issuance  of  the  final  receipt,  is  a  grant  or  conveyance 
within  the  terms  of  the  section,  and  is  therefore  null  and  void 

We  have  reconsidered  Bass  v.  Buker^  6  Mont  442,  and  can* 
not  yield  our  assent  to  this  principle  which  is  upheld  in  the 
opinion.  We  are  aware  of  the  conflict  in  the  authorities  upon 
the  construction  of  this  section,  and  will  present  the  different 
views.  The  supreme  court  of  the  United  States  has  com- 
mented upon  and  explained  the  object  of  this  legislation.  In 
Myen  v.  Crafty  13  Wall.  291,  Mr.  Justice  Davis,  for  the  court, 
eaid:  ^It  had  been  the  well-defined  policy  of  Congress,  in 
passing  these  lawg,  not  to  allow  their  benefit  to  inure  to  the 
profit  of  land  speculators,  but  this  wise  policy  was  often  de- 
feated. Experience  had  proved  that  designing  persons,  being 
unable  to  purchase  valuable  lands,  on  account  of  their  with- 
drawal from  sale,  would  procure  middlemen  to  occupy  them 
temporarily,  with  indifferent  improvements,  under  an  agree- 
ment to  convey  them  so  soon  as  they  were  entered  by  virtue 
of  their  pre-emption  rights.  When  this  was  done  and  the 
speculation  accomplished,  the  lands  were  abandoned.  This 
was  felt  to  be  a  serious  evil,  and  Congress  in  the  law  under 
consideration  undertook  to  remedy  it  by  requiring  of  the  ap- 
plicant for  a  pre-emption,  before  he  was  allowed  to  enter  the 
land  on  which  he  had  settled,  to  swear  that  he  had  not  con- 
tracted it  away,  nor  settled  upon  it  to  sell  it  on  speculation, 

but  in  good  faith  to  appropriate  it  to  his  own  nse The 

object  of  Congress  was  attained  when  the  pre-emptor  went, 
with  clean  hands,  to  the  land  office,  and  proved  up  his  right| 
and  paid  the  government  for  his  land.'' 

In  Qaifiby  v.  Conlan,  104  U.  8.  420,  Mr.  Justice  Field  refers 
to  Myers  v.  Crofts  18  Wall  291,  and  says:  *'The  act  of  Con* 
gress  forbids  the  sale  of  pre-emptive  rights  to  the  public  lands 
acquired  by  settlement  and  improvement.  The  general  pre- 
emption law  declares  that  all  transfers  and  assignments  of 
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rights  thus  obtained  prior  to  the  issuing  of  the  patent  shall 
be  null  and  void.  Tliis  court  held,  looking  at  the  purpose  of 
the  prohibition,  that  it  did  not  forbid  the  sale  of  the  land  after 
the  entry  was  effected,  that  is  after  the  right  to  a  patent  had 
become  vested,  but  did  apply  to  all  prior  transfers.  The 
policy  of  preventing  speculation  through  the  instrumentality 
of  temporary  settlers  would  otherwise  be  defeated." 

It  is  not  alleged  in  the  answer  that  the  mortgages  were  exe- 
cuted for  the  purpose  of  aiding  speculators,  or  to  cause  the 
title  which  might  be  acquired  from  the  United  States  to  be 
assigned  or  transferred,  or  inure  to  the  benefit  of  any  person  ex- 
cept the  mortgagors.  The  language  of  the  opinions  in  Myen 
V.  Croft,  13  Wall.  291,  and  QiUnby  v.  Cofdan,  104  IT.  S.  420, 
does  not  contemplate  a  mortgage,  or  an  instrument  of  like 
character.  This  question  was  not  investigated  in  these  cases, 
and  has  not  been  directly  determined  by  the  supreme  court 
of  the  United  States. 

The  decisions  of  the  department  of  the  interior  and  the  gen- 
oral  land  office,  relating  to  this  matter,  have  been  uniform  dar> 
ing  the  past  ten  years.  Mr.  Teller,  the  secretary  of  the  in- 
terior, rendered  April  24, 1882,  in  Lar$on  v.  Weisbeeher,  1  Dec 
Dep.  Int.  422,  a  decision  and  construed  the  Sioction.  It  is 
therein  said:  ^^I  am  aware  that  the  former  rulings  of  your 
office  and  of  this  department,  following  the  precedent  of  an 
early  decision,  have  held  that  an  outstanding  mortgage  given 
by  a  pre-emptor  upon  the  lands  embraced  in  his  filing  defeats 
his  right  of  entry,  upon  the  ground  that  such  mortgage  is  a 
contract  or  agreement  by  which  title  to  the  lands  mightlnnre 
to  some  other  person  than  himself.  A  careful  consideration 
of  this  section  leads  me  to  a  different  conclusion,  and  to  the 
opinion  that,  unless  it  shall  appear  under  the  rules  of  law  ap- 
plicable to  the  construction  of  contracts  or  otherwise,  that  the 
title  shall  inure  to  another  person,  it  does  not  debar  the  right 
of  entry;  and  that  the  mere  possibility  that  the  title  may  so 
result,  as  in  the  case  of  an  ordinary  mortgage,  is  not  sufficient 

to  forfeit  the  claim The  statute  under  consideration 

requires  from  a  pre-emptor,  in  my  opinion,  in  order  to  the 
defeat  of  his  right  of  entry,  a  contract  by  force  of  which  title 
to  the  land  must  vest  in  some  other  person  than  himself;  and 
it  must  appear  that  such  was  his  intention  at  the  time  of 
making  it  If,  on  the  contrary,  the  mortgage  was  a  mere 
security  for  money  loaned,  and  the  contract  does  noi  neces- 
sarily divert  the  title  from  him,  it  was  not  a  contract  or  agree* 
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ment  within  tbe  meaning  of  section  2262.^  This  rallDg  was 
followed,  October  11, 1887,  in  Appecd  of  Ray^  6  Dec.  Dep.  InL 
840,  wherein  it  is  said:  ^  There  is  no  law  or  mling  of  this 
department  now  in  force  that  prohibits  a  pre-emptor  who  has 
complied  with  the  requirements  of  the  pre-emption  law,  in 
good  faith,  from  mortgaging  his  claim  to  procure  money  to 
prove  up  and  pay  for  his  land.''  To  the  same  effect  is  Hdlinff 
T.  Eddy,  9  Dec.  Dep.  Int  837|  which  was  decided  September 
7, 1889. 

The  reasons  for  this  ruling  of  the  department  eonceming 
the  public  lands  are  that  the  pre-emptor  made  a  conditional 
alienation,  when  he  might  have  executed  an  absolute  convey- 
ance, if  his  purpose  had  been  different;  and  that  by  the  pay* 
ment  of  the  loan  the  title  could  not  inure  to  the  benefit  of  the 
mortgagee.  In  the  case  at  bar  the  patent  had  been  issued  to 
the  mortgagors,  as  the  heirs  of  Charles  P.  Bradley,  Sr.,  and  the 
title  to  the  land  cannot,  within  the  meaning  of  the  section, 
inure  to  the  benefit  of  any  other  persons.  We  have  confined 
oor  inquiries  to  the  interpretation  of  the  section,  and  will  add 
that  this  principle  has  been  applied  to  similar  clauses  in  the 
statute  relating  to  homestead  entries.  It  is  of  vital  conse> 
quence  that  the  courts  of  the  state  should  be  in  accord  with 
the  general  government  in  the  enforcement  of  the  laws  which 
regulate  the  rights  of  settlers  upon  the  public  domain,  and  the 
mode  of  procuring  the  title  thereto.  In  many  instances  the 
pre-emptor  would  be  unable  to  borrow  money  if  he  could  not 
give  a  valid  mortgage  upon  his  land  as  security  for  its  pay* 
ment 

While  the  decisions  of  the  department  of  the  interior  are  not 
binding  upon  this  court,  they  are  to  be  treated  with  great  re* 
spect,  and  the  logic  of  Hr.  Teller  in  Larson  v.  Weisbecker^  1 
Dec  Dep.  Int.  422,  is  forcible  and  convincing.  The  other  au- 
thorities should  be  reviewed.  The  case  of  Bull  v.  Shaw^  48 
GaL  465,  supports  the  judgment  of  the  court  in  B<m$$  v.  Buker^ 
6  Mont  442,  and  the  facts  are  substantially  the  same.  Shaw 
was  residing  upon  public  land,  and  executed  in  1867  a  mort- 
gage thereon  to  Williams.  In  1868,  Shaw  sold  the  same  to 
Delaney,  who  filed  in  1869  his  declaratory  statement  as  a  pre* 
emptioner,  and  in  October,  1870,  this  action  was  commenced 
to  foreclose  the  mortgage.  Delaney  died  in  November,  1870, 
and  the  administrator  of  his  estate,  for  the  heirs,  **  proved  up, 
entered,  and  paid  for  the  land.''  It  is  stated  in  the  report 
that  **  the  Delanevs  were  made  defendantSi  as  purchasers  from 
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Shaw,  after  the  execution  of  the  mortgage.  The  attorneys  ifar 
the  appellant  claimed  that  Delaney  boaght  subject  to  the 
nuMTtgage,  and  that  he  and  his  heirs  were  estopped  from  deny- 
ing Shaw's  title,  and  the  yalidity  of  the  mortgage.'*  It  was 
held  that  the  mortgage  could  not  be  enforced  against  the 
land  upon  the  sole  ground  that  Delaney  did  not  deraign  his 
title  from  the  United  States  through  Shaw.  It  is  obvions  that 
this  ease  does  not  throw  any  light  upon  the  argument  in  Bam 
▼.  BuUr^  6  MonL  442,  and  cannot  be  dted  to  aid  its  deduc- 
tions. 

The  earliest  case  we  have  found  that  bears  upon  this  prop- 
osition is  Whitney  ▼.  Buchnanj  18  Cal.  536,  which  was  decided 
in  the  year  1859.  It  was  contended  by  the  appellant  thai 
*Uhe  mortgage  of  a  pre-emption  claim  is  null  and  void."  Mr. 
Justice  Baldwin,  for  the  court,  said:  *^The  mortgage  does  not 
pretend  to  transfer  to  the  mortgagee  the  right  to  a  pre-emp- 
tion;  this  is  not  assignable,  but  the  possession  of  public  land, 
whether  taken  for  the  purpose  of  getting  a  pre-emption  right, 
or  any  other  purpose,  may  be  mortgaged,  or  the  land  itself 
and  if  the  mortgagee  gets  no  title  through  the  mortgage,  this 
is  not  an  objection  to  be  raised  by  the  man  who  makes  it." 
This  case  was  approved  in  Kirkaldie  y.  Larrabee^  81  CaL  457, 
89  Am.  Dec.  205,  and  the  court  said:  ^The  mortgagor  of  the 
fee  is  estopped  from  denying  the  existence  of  the  lien  which 
be  has  attempted  to  create,  and  from  defeating,  by  his  own 
act,  the  enforcement  of  the  lien  against  the  property  thos 
mortgaged  ":  See  cases  therein  cited,  and  Coehran  ▼•  &K€$f$f 
84  Cal.  554. 

In  MeCvs  y.  Smith,  9  Minn.  252,  86  Am.  Dec  100,  decided 
in  1864,  Smith  entered  into  a  contract  by  which  she  borrowed 
a  sum  of  money  to  enable  her  to  purchase  from  the  United 
States  a  parcel  of  public  land  which  she  had  pre-empted,  and 
made  a  mortgage  to  secure  the  payment  thereofl  Mr.  Justice 
McMillan,  in  the  opinion,  said:  "The  contract,  having  been 
made  prior  to  the  purchase  of  the  land  by  Ann  Smith,  is 
clearly  within  the  prohibition  of  the  thirteenth  section  of  the 
act  of  Congress  of  September  4,  1S41,  under  which  she  pre- 
empted the  lands  mentioned  in  the  complainL  •  •  •  •  The 
title,  in  this  instance,  which  Ann  Smith  acquired,  would,  if 
the  contract  be  valid,  inure  to  the  benefit  of  the  plaintiff,  to 
the  extent  of  his  charge  or  lien  upon  the  premises.  The  eon- 
tract  is  therefore  illegal  and  void,  and  the  note  and  mortgagS| 
being  the  fruit  of  the  contract,  must  fall  with  it.'' 
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In  Woodbury  t.  Dorman,  15  HiDn.  888,  decided  in  January, 
1870,  it  was  held  by  a  majority  of  the  court  that  the  case  was 
ICOverned  by  McCm  t.  Smith,  9  Minn.  252,  86  Am.  Dec.  100; 
and  that  a  mortgage  executed  by  a  pre-emptor,  after  making 
the  proofs  required  by  law,  in  pursuance  of  an  agreement 
which  had  been  made  prior  thereto,  was  yoid,    Mr.  Justice 
Berry  dissented,  and  was  of  the  opinion  that  the  mortgage 
was  yalid,  ^infringing  neither  the  letter  nor  the  spirit  of  the 
pre-emption  law.'*    At  this  term  a  change  occurred  in  the 
members  of  the  court,  and  an  application  for  a  reargument  of 
the  case  was  made  and  denied:  Woodbury  y.  Dorraan^  15  Minn. 
841.     Mr.  Justice  Berry,  for  the  court,  said:  '^To  prevent  any 
misapprehension  of  the  effect  of  the  denial,  the  chief  justice 
and  myself  deem  it  proper  to  say,  however,  that,  with  the 
highest  respect  for  the  able  and  learned  chief  justice  who  pro- 
nonnced  the  prevailing  opinion  in  this  case,  as  well  as  for  our 
brother  McMillan,  who  concurred  with  him,  we  believe  the 
decision  to  be  erroneous  in  respect  to  the  validity  of  the  mort- 
gage." In  July  of  the  same  year,  the  court,  in  Jones  v.  Tainier, 
15  Minn.  512,  overruled  MeOue  v.  Smithy  9  Minn.  2r2,  86  Am. 
Dec.  100,  and  Woodbury  v.  Dorman,  15  Minn.  838,  upon  this 
point.     Mr.  Justice  McMillan  dissented.    The  reasons  which 
controlled  this  conclusion  are  embodied  in  the  following  par- 
agraph of  the  opinion,  by  Mr.  Justice  Berry:  "  In  the  opinion 
of  the  majority  of  this  court,  a  simple  agreement,  by  a  person 
proposing  to  apply  for  and  enter  land  under  the  act  of  Sep- 
tember 4,  1841,  to  execute  a  mortgage  to  secure  the  payment 
of  money  furnished  him  with  which  to  pay  for  such  land,  is 
not  such  an  agreement  as  is  referred  to  in  the  provisions  just 
quoted  from  the  pre-emption  act.    It  is  not  an  agreement  by 
which  the  title  to  be  acquired,  that  is  to  say,  the  fee,  should 
inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  other 
than  the  pre-emptor;  on  the  contrary,  the  presumption  is  that 
a  mortgagor  intends  to  pay  the  mortgage  debt,  and  discharge 
his  land  from  the  encumbrance  of  the  mortgage,  so  that  his 
title  shall  not  inure  to  the  benefit  of  the  mortgagee.    The  re- 
sult may  be  that  the  mortgagee,  through  the  mortgagor's  de- 
fault, will  acquire  the  title,  and  the  same  result  might  have 
followed  if  the  pre-emptor  had  given  his  note  only  for  the 
warrant,  or  purchase  money,  or  for  any  other  indebtedness, 
and  such  note  having  been  put  into  judgment,  the  holder  of 
it  had  acquired  title  to  the  land  pre-empted  through  sale  upon 
execution;  but  the  result  is  not  important    The  question  is. 
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was  there  any  contract  or  agreement  by  vBicb  the  pre-emptor 
fixed  this  result?  Did  the  pre-emptor  contract  or  agree  that 
the  title  to  be  acquired,  that  is  to  say,  the  fee,  should  inure  to 
the  benefit  of  another?  In  other  words,  did  the  pre^mptor 
contract  or  agree  to  do  anything  which,  when  done,  would 
pass  the  title,  in  whole  or  in  part,  to  another,  so  that  the  pre- 
emption would,  as  to  such  whole  or  part,  be  a  mere  conduit 
of  the  title? ''  8ee  also  Fuller  v.  Hunt^  48  Iowa,  166;  Larimk 
▼.  WUbur,  1  N.  Dak.  284. 

The  supreme  court  of  Kansas,  in  the  year  1876,  in  DrewsUr 
▼.  Madden^  15  Kan.  219,  maintained  the  opposite  view  of  the 
qnestion,  and  relied  as  authority  upon  MeCue  t.  Smiik^  9 
Minn.  252,  86  Am.  Dec.  100,  and  Warren  y.  Van  BrurU^  19 
Wall.  646.  Mr.  Justice  Brewer,  for  the  court,  said:  **  We  are 
inclined  .  •  •  •  to  hold  that  Congress  intended,  by  this  sec- 
tion, that  when  the  title  passed  by  the  entry  to  the  pre-emp- 
tor it  should  pass  perfect  and  unencumbered.  This  act  was 
passed  in  1841.  Mortgages,  always  in  form  conveyances, 
were  then  regarded  by  the  profession  generally  more  as  con* 
veyances,  and  subject  to  the  laws  and  conditions  of  convey- 
ances, than  at  present,  perhaps  anywhere,  -and  certainly  in 
Kansas;  and  in  the  light  of  the  general  understanding,  then 
must  this  section  be  considered.  It  seems  more  reasonable 
that  by  these  terms,  *  grant  and  conveyance,'  was  intended  all 
forms  of  conveyance,  whether  absolute,  as  a  warranty  deed,  or 
upon  condition,  as  a  trust  deed  or  mortgage."  The  cases 
which  were  reported  before  Brewster  v.  Madden^  15  Kan.  249, 
are  not  noticed  in  the  opinion,  and  the  doctrines  therein  an* 
nounced  are  not  discussed.  This  court,  in  the  year  1883,  in 
Melliaon  v.  AUen^  30  Kan.  382,  approved  Brewster  v.  Madden^ 
16  Kan.  249,  and  MeCue  v.  Smith,  9  Minn.  252,  86  Am.  Deo. 

too. 

We  have  already  explained  the  principles  which  were  laid 
down  in  MeCue  v.  Smith,  9  Minn.  252,  86  Am.  Dec.  100,  and 
will  comment  on  Warren  v.  Van  Brunt,  19  Wall.  646.  Chief 
Justice  Waite,  in  the  opinion,  said:  "The  pre-emption  htws 
provided,  at  the  time  of  this  entry  and  purchase,  that  before 
any  person  should  be  allowed  to  enter  lands  upon  a  claim 
for  pre-emption  he  must  make  oath  that  he  had  not,  di- 
rectly or  indirectly,  imide  any  agreement  or  contract,  in  any 
way  or  manner,  with  any  person,  by  which  the  title  he  might 
acquire  by  his  purchase  should  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  except  himselt    Forfeiture  of  title 
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to  the  land  purchased  and  of  the  money  pa!d  for  it  was  made 
the  penalty  of  false  swearing  in  this  particular.    An  entry 
could  not  haye  heen  made,  tlierefore,  by  Van  Brant,  in  trust 
for  Warren;  and  if  it  could  not  have  been  made,  a  court  of 
equity  will  not  decree  that  it  was.     All  oontracts  in  violation 
of  this  important  provision  of  the  act  are  yoid,  and  are  never 
enforced.    It  has  been  so  decided  many  times  by  the  supreme 
court  of  Minnesota.    We  are  satisfied  with  these  decisions.'' 
This  opinion  was  delivered  at  the  October  term,  1878,  and  the 
decree  of  the  supreme  court  of  Minnesota  was  afiirmed.    The 
following  decisions  are  referred  to:  St.  Peter  Co.  ▼.  Bunker^  6 
Minn.  199;  Evans  v.  FoUonhy  5  Minn.  422;  Briiggei'man  r. 
Hoerr,  7  Minn.  843;  82  Am.  Dec.  97;  MeCw  v.  Smith,  9  Minn. 
252;  86  Am.  Deo.  100.    The  foregoing  sentence  in  Warren  ▼ 
Van  Brunt,  19  Wall.  646,  that  the  court  is  "satisfied  with 
these  decisions,"  appears  to  be  ambiguous.    It  was  understood 
in  Bau  ▼.  Buker,  6  Mont.  442,  and  Breweter  v.  Madden,  16 
Kan.  249,  to  be  an  approval  by  that  court  of  the  law  declar- 
ing the  invalidity  of  a  mortgage  of  the  public  land  which  has 
been  executed  by  a  pre-emptor  before  the  final  proofs  have 
been  made.    The  true  meaning  of  these  words  must  be  ascer- 
tained by  an  examination  of  the  facts  which  were  before  the 
court  when  they  were  uttered  and  applied.    The  subject  of  a 
mortgage  was  not  involved  or  inquired  into  in  Warren  v.  Van 
Brunt,  19  Wall.  646,  or  any  of  the  cases  which  are  mentioned 
therein,  excepting  McCue  v.  Smith,  9  Minn.  252,  86  Am.  Dec. 
100.    The  court  held  that  contracts  which  had  been  made  by 
a  pre-emptor,  before  making  final  proofs,  to  sell  an  interest  in 
the  land  were  contrary  to  the  statutes  of  the  United  States, 
and  void.    The  case  of  Warren  v.  Van  Brunt,  19  Wall.  646, 
was  a  contest  between  two  pre-emption  claimants,  and  War- 
ren sought  to  charge  the  representatives  of  Van  Brunt  as  his 
trustees,  and  oompel  them  to  convey  to  him  the  title  they  had 
acquired  by  a  patent  from  the  United  States.     It  was  ad- 
judged, in  effect,  that  under  the  decisions  of  the  supreme  court 
of  Minnesota,  the  agreement  referred  to  in  the  pleadings  was 
Toid,  and  could  not  be  executed;  and  that  Van  Brunt  could 
not  act  as  a  trustee  for  Warren  in  the  entry  of  certain  lands. 
There  was  no  issue  in  Warren  v.  Van  Brunt,  19  Wall.  646, 
which  would  call  the  attention  of  the  court  to  the  application 
of  the  statute  to  a  mortgage.    It  was  known  that  McCue  v. 
Smith,  9  Minn.  252,  86  Am.  Deo.  100,  had  been  overruled  to 
the  extent  which  has  been  indicated,  and  the  supreme  court 
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would  not  ignore  Jonsi  ▼.  Tainter^  15  Minn.  512;  and  the  de» 
detons  of  the  supreme  court  of  California,  tupro.  If  ihai  tri« 
banal  wished  to  oonstrue  the  section,  and  decide  whether  & 
mortgage  was  embraced  within  its  terms,  the  investigatioD 
would  have  been  thorough,  and  these  cases  would  haye  beeD 
analyzed  and  weighed.  There  is  nothing  to  show  that  thie 
was  the  intention. 

From  this  review  we  are  of  the  opinion  that  the  weight  of 
authority  sustains  the  position  that  an  ordinary  mortgage  by 
a  pre-emptor  of  land,  prior  to  the  time  of  making  his  final 
proofs,  is  not  a  grant  or  conveyance,  within  the  prohibitorr 
olause  of  Said  section  2262.  The  purpose  for  which  a  som  of 
money  may  be  borrowed  becomes  material  to  show  that  the 
mortgagor  is  acting  in  good  faith,  and  not  in  collusion  with 
the  mortgagee  to  convey  the  title,  and  evade  the  provisions  of 
the  law.  The  loan  of  money  to  enable  the  settler  to  buy  seed 
for  planting  or  the  necessaries  of  life,  is  as  legitimate  as  the 
purchase  of  land  from  the  governinont.  The  judge  of  the 
court  below  asserts,  in  his  opinion,  that  be  was  compelled  to 
overrule  the  demurrer  to  the  answer  by  the  views  which  were 
expressed  in  B<u$  v.  Buker^  6  Mont  442,  and  hold  contrary 
to  his  convictions  of  the  law.  We  have  deemed  it  proper  to 
arrive,  if  possible,  at  a  true  solution  of  this  legal  problem,  and 
have  concluded  that  the  doctrine  of  Bait  y.  Buker^  6  Mont. 
442,  ought  not  to  be  followed  in  this  controversy. 

It  is  ordered  that  the  judgment  be  reversed,  and  that  the 
cause  be  remanded^  with  directions  to  proceed  in  conformity 
with  this  opinion* 

Reversed* 

Habwood^  J.,  and  Ds  Witt,  J.,  oonemr. 

Posuo  Lavds^Momoaob  qv  Pbiob  to  laaruam  ov  TArmn,  —  WhcM 
oiM  has  dona  everytbuig  neoeiMury  to  entiUe  him  to  a  pafeMl  for  a  tnoi  ol 
pablio  luid,  he  may  mortgiga  it  before  the  pateat  is  insed,  and  the  aMwt* 
gage  may  be  enforoedt  OUkermm^lou  Oom.  Ch.  v.  FoHm,  54  Ark.  liS;  Se 
Am.  St.  Repw  89^  and  note;  note  to  MM*  v.  Oarndtt,  14  Am.  9L  Eapw  S| 
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AwiTRANOB — CoKDTTioN  lOR  Arbitbatiom  —  Waiybr  ov.  —When,  vpon  R. 
loM  fuidor  a  poli^  of  fire  instiranoe,  the  inenrer  immediately  deniee  all 
liability  onder  the  polieyt  aaeertiag  that  it  was  not  in  foroe  when  the  loea 
•ooorred,  and  repels  every  effort  on  the  part  of  the  insured  to  obtain  as 
Rdjoatment  of  the  loes,  such  insurer  must  be  held  to  have  waived  a» 
'arbitration  clause  contained  in  the  policy  requiring  an  award  by  arbi- 
trators aa  a  condition  precedent  to  a  right  of  action^  and  he  ia  estopped 
from  setting  it  up  in  defense  thereto. 

ImnaaiiCR  —  PROor  of  Loss — Waivxr  ov.  — A  condition  in  a  policy  of 
fire  inaarance  that  in  case  of  Ices  the  insured  must  forthwith  give  written 
notioa  thereof  to  the  insurer,  ia  waived  by  the  latter  when,  with  fuU 
knowledge  of  the  loss,  he  denies  all  liability  under  the  policy  without 
WMting  for  such  written  notice. 

IravRAifOR  — Prbmium  — BviDBNoa  ov  Patmbnt  ov.  —'When,  in  an  action 
to  rooorer  for  loss  under  a  policy  of  fire  insurance  which  recites  and 
acknowledges  the  receipt  of  the  premium,  the  insurer  denies  the  pay* 
nent  of  any  premium  and  alleges  a  cancellation  of  the  policy  for  such 
nonpayment  prior  to  the  loss,  the  testimony  on  the  part  of  the  insured 
that  he  gave  the  amount  of  the  premium  to  another  party  to  be  paid  to 
the  insurer,  and  the  testimony  of  such  other  party  that  he  so  paid  ths 
money  received,  is,  in  connection  with  the  recitals  in  the  policy,  su|fi« 
•lent  evidence  to  sustain  a  finding  that  such  payment  was  made,  as 
against  a  denial  of  such  fact  by  the  agent  of  the  insured. 

IxsuRAHoa — KoncR  ov  Canobllation— SuvricisNcr  ov.— When  the 
premium  on  a  policy  of  fire  insurance  has  in  fact  been  paid,  a  letter 
firom  the  insurer  to  the  Insured  notifying  the  latter  of  the  effect  of  non- 
payment of  the  premium,  and  calling  attention  to  oancellation  conditions 
ia  the  policy,  is  not  sufficient  notice  to  arbitrarily  terminate  the  policy 
if  the  insurer  does  not  refund  or  offer  to  refund  tiie  amount  of  uasarned 
premium  as  required  by  such  cancellation  conditions. 

Action  on  a  fire  insurance  policy.  Judgment  for  plaintiC 
Defendant  appealed. 

Kifuley  and  Blackford^  for  the  appellant. 

Middleton  and  LigfU^  for  the  respondent 

Harwood,  J.  Appellant's  counsel  first  insist  that  a  partjp 
pleading  a  conditional  contract,  setting  out  its  terms,  and  stat- 
ing the  cause  of  action  thereon,  cannot,  after  demurrer  is  sus* 
tained,  upon  leave  of  court  allowing  an  amendment,  **  plead 
another  and  different  contract,  unconditional  in  its  character 
and  legal  efiect,  showing  a  different  cause  of  action  from  that 
originally  stated." 

This  may  be  granted,  and  we  do  not  see  that  the  proposition 
Is  applicable  to  the  case  at  bar.  It  is  not  pointed  out  how 
^7  such  departure  occurred  in  the  pleadings  filed  in  this- 
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4ULBB.  The  caase  of  action  stated,  whether  completely  or  defiMh 
iivelyi  in  the  several  oomplaiats  filed,  is  founded  opon  one  and 
the  same  contract,  namely,  the  alleged  policy  of  insurance;  and 
the  purpose  of  the  action  is  to  recover  the  sum  of  eight  hun- 
dred dollars,  alleged  to  be  due  plaintiff  by  reason  of  said  con- 
tract of  insurance,  and  the  loss  alleged.  It  is  true  the  pleader 
in  one  complaint  avers  facts  as  to  the  performance  of  certain 
conditions  of  said  policy  on  the  part  of  plaintiff,  and  facts  re- 
lied on  to  justify  her  delay  in  the  performance  of  other  condi- 
tions thereof,  and  also  alleges  facts  concerning  the  conduct  of 
defendant  in  relation  to  the  alleged  demands  of  plaintiflT  on 
defendant  in  her  attempt  to  obtain  a  settlement  thereof,  which 
Jtre  not  alleged  in  the  other  complaints  filed.  But  it  does  not 
follow  therefrom  that  the  cause  of  action  stated  is  a  **  different 
cause  of  action  from  that  originally  stated.'' 

Much  space  in  the  brief  of  appellant's  counsel  is  devoted  to 
«  recitation  of  facts  which  they  assert  are  admitted  by  reaaon 
of  the  averment  of  such  facts  in  the  answer,  and  the  failure 
ef  plaintiff  to  properly  deny  the  same  in  her  replication. 

The  pleadings  in  this  case  whereby  the  issues  were  finally 
■settled  (not  including  those  which  were  superseded  by  filing 
amended  pleadings)  occupy  sixty-four  type-written  pages  of 
the  record;  the  replication  alone  covering  fourteen  pages 
thereof.  The  material  questions  of  issue,  however,  are  not 
numerous,  as  plainly  appears  when  these  voluminous  plead- 
ings are  carefully  analyzed.  After  patient  study  of  them,  we 
cannot  agree  with  counsel  for  appellant  that  the  averments 
of  the  answer  are  not  fully  met  by  denials  and  the  allegation 
of  matters  in  avoidance  in  the  replication:  Code  Civ.  Proc, 
sees.  109,  248;  Swenaon  v.  Kleinschmidt^  10  Mont.  478. 

It  is  further  contended  by  appellant  that  plaintiff  cannot 
lawfully  recover  in  this  action,  because  the  amount  of  the  al- 
leged loss  was  not  fixed  by  arbitration  and  award,  as  provided 
by  the  terms  of  said  policy,  in  the  event  of  disagreement  as 
io  the  amount  of  the  loss.  The  clause  of  the  policy  pointed 
to  reads  as  follows:  '^  The  amount  of  sound  value  and  of  dam- 
age to  the  property,  whether  real  or  personal,  covered  by  this 
policy,  or  any  part  thereof,  may  be  determined  by  mutual 
Agreement  between  the  company  and  the  assured,  or,  failing 
io  agree,  the  same  shall  then,  at  the  written  request  of  either 
party,  be  submitted  to  competent  and  impartial  arbitratorii 
-one  to  be  selected  by  each  party,  the  two  so  chosen,  in  ease 
«of  disagreement,  to  select  a  third,  and  the  award  of  any  two 
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cf  whom,  in  writing,  under  oath,  shall  be  binding  and  oonola* 
fliTB  as  to  the  amount  of  such  loss  or  damage,  but  shall  not 
determine  the  yalidity  of  the  contraot,  nor  the  liability  of  this 
oompany,  nor  any  other  question,  except  the  amount  of  such 
loes  or  damage.'* 

**  It  is  furthermore  hereby  expressly  provided  and  mutually 
agreed  that  no  suit  or  action  against  this  company  for  the  re- 
covery of  any  claim  by  virtue  of  this  policy  shall  be  sustain- 
able in  any  court  of  law  or  chancery  until  after  an  award 
shall  have  been  obtained  fixing  the  amount  of  such  claim  in 
the  manner  above  provided.'* 

These  conditions  were  set  forth  in  the  answer,  and  it  is 
averred  therein  **  that  no  such  award  has  been  obtained,  nor 
has  defendant  had  an  opportunity  to  obtain  such  an  award,** 
because  defendant  **  agreed  with  plaintiff  that  no  such  award 
could  be  made  or  obtained  until  after  plaintiff  had  paid  the 
premium  aforesaid,  and  furnished  defendant  notice,  in  writ- 
ing, forthwith  of  a  claim  for  loes,  nor  until  an  inventory  had 
been  made,  naming  the  quantity,  quality,  and  cost  of  each 
article;  and  defendant  avers  that  no  premium  has  ever  been 
paid,  no  notice  was  given  forthwith,  in  writing,  of  any  los8| 
nor  has  any  inventory  been  made  as  aforesaid,  nor  has  plain- 
tiff done  or  performed  any  of  the  conditions  precedent  to  be 
performed  to  entitle  the  plaintiff  to  an  award  under  sugIi  pnp 
posed  contract  of  insurance.** 

The  defense  that  no  arbitration  or  award  was  had  fixing  the 
amount  of  said  loss  appears  to  be  without  force  when  oonsid* 
ered  in  connection  with  the  facts  shown  in  this  case.  It  ap- 
pears that  very  soon  after  said  loss  occurred,  when  plaintiff 
sought  an  adjustment  and  payment  thereof,  she  was  met  by 
a  denial  on  the  part  of  defendant^  through  said  agent  SeydCi 
or  all  liability  under  said  policy,  and  the  assertion  that  said 
policy  was  not  in  force  when  said  loss  happened.  Defendant 
has  constantly  maintained  that  position,  and  consistently  de- 
clined to  entertain  any  claim  of  plaintiff  relating  to  said  in* 
surance,  or  to  proceed  in  any  manner,  either  by  arbitration  or 
otherwise,  towards  an  adjustment  and  settlement  of  said  loss. 
Under  these  conditions,  plaintiff  could  not  obtain  an  award 
of  the  amount  of  said  loss  by  arbitration  by  the  mutual  co- 
operation of  both  parties  in  choosing  arbitrators  and  otherwise 
proceeding  as  provided  by  the  policy,  and  for  this  reason  she 
is  not  prejudiced  by  the  absence  of  such  arbitration  and  award. 

Moreover,  the  arbitration  provided  for  in  said  policy  was  to 
Aa.  ST.  rbp^  vok  xxxui.  -as 
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take  place  when  disagreement  aroee  as  to  amount  of  loss.  No 
such  disagreement  ever  aroee  concerning  the  amount  of  the 
loss  in  qneetion.    The  disagreement  in  this  case  was  mn  abso- 
lute and  unconditional  denial  of  the  existence  of  said  alleged 
policy,  or  any  liability  thereon  by  defendant;  while  plaintiff 
maintained  on  her  part  that  said  policy  was  in  force  when 
said  loss  occurred,  and  that  defendant  was  liable  therefor  to 
the  amount  stated  in  said   policy.     Defendant,  consisieDtly 
with  the  position  it  assumed  as  to  said  alleged  policy,  and  its 
liability  thereunder,  repelled  every  effort  made  on  the  part  of 
plaintiff  to  obtain  an  adjustment  of  said  loss.    It  plainly  ap- 
pears from  the  attitude  of  the  parties  that  the  occasion  for 
resorting  to  arbitration  did  not  and  could  not  arise  while  sach 
attitudes  were  maintained:  Randall  v.  American  Fire  InM,  Co^ 
10  Mont.  840;  24  Am.  St.  Rep.  50,  and  cases  cited.    The  as- 
sertion of  that  defense  appears  strangely  inconsistent   and 
illogical  when  viewed  in  connection  with  other  positions  as- 
sumed  by  defendant  in  its  answer,  because,  insisting   that 
arbitration  should  have  been  had  to  ascertain  the  amount  nf 
loss  carries  with  it  the  implication  that  a  contract  of  insur- 
ance existed;  that  defendant  was  liable  in  some  amount;  that 
merely  an  erroneous  valuation  of  the  property  destroyed  was 
made  by  plaintiff;  and  that  defendant  would  have  co-operated 
in  seeking  an  agreement  as  to  the  amount  of  loss,  and  ood- 
cnrred  in  such  arbitration,  if  necessary.    These  implications 
are  in  direct  antagonism  to  the  main  ground  of  defense  set  np^ 
namely,  that  the  alleged  policy  of  insurance  was  not  in  force. 
It  is  further  contended  by  appellant  that  the  condition  of 
said  policy  was  not  fulfilled  on  the  part  of  plaintiff  in  refer- 
ence to  giving  notice  of  such  loss  to  defendant.    The  policy 
required  that  '*  persons  sustaining  loss  or  damage  by  fire  shall 
forthwith  give  notice,  in  writing,  to  the  company.''    It  is  not 
pretended  that  notice  was  withheld,  or  that  defendant  did  not 
have  actual  and  immediate  notice  of  said  loss.    The  facts 
show  that  defendant  had  notice,  through  its  said  agent,  Seyde, 
at  the  place  where  said  fire  occurred,  and  had  full  knowledge 
of,  and  opportunity  to  investigate,  said  loss;  that  plaintifi^  in 
person  and  by  her  agent,  immediately  after  said  fire,  commo- 
nicated  with  defendant  through  said  agent  Seyde  concerning 
the  policy  in  question,  and  the  alleged  loss  tdierennder,  and 
submitted  said  polioy  to  defendant,  through  said  agent»  bat 
no  written  notice  was  then  given.    It  further  appears  without 
dispute  that  defendant,  through  said  agent,  without  waiting 
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§oir  Cormal  written  notice  of  said  loss,  iaterposed  in  the  matter 
of  plaintiff's  claim  of  insurance  under  said  policy,  and  as- 
serted to  plaintiff  that  defendant  was  not  liable  under  said 
polic}'',  which  plaintiff  was  claiming  to  exist  between  herself 
and  defendant.    These  facts  show  that  all  reason  for  giving 
Buch  notice  in  writing  was  removed  by  the  presence  and  con* 
duct  of  defendant  in  relation  to  the  matter  in  question:  Clark 
▼.  New  England  etc.  Ins.  Co.^  6  Cush.  842;  63  Am.  Dec.  44.   It 
is  a  principle  sanctioned  by  universal  approval  that  even  the 
force  of  law  ceases  when  the  reason  therefor  ceases.    Another 
principle  is,  that  notice  required  in  proceedings  of  most  solemn 
nature  may  be  waived  by  appearance  and  participation  of  the 
parties  concerned  in  the  proceedings  in  question.     Neverthe- 
less, plaintiff,  in  seeking  to  carry  out  the  requirements  of  said 
policy  on  her  part,  on  or  about  the  thirtieth  day  after  said 
fire  occurred,  delivered  to  defendant,  through  said  agent,  a 
written   notice  of  the  occurrence  of  said  loss.    Defendant, 
through  its  general  agents,  Brown,  Craig,  &  Co.,  returned  said 
papers,  saying:   "We  received  through  Mr.  Charles  Seyde, 
agent  for  the  Phcenix  Insurance  Company  of  Brooklyn,  at 
Miles  City,  your  letter  to  him,  notifying  him  of  the  burning 
of  the  property  claimed  by  you  as  Insured  by  said  company 
under  policy  No.  94,415.''    After  thus  receiving  said  paper, 
and  referring  to  it  as  **  notifying  "  said  agent  of  said  loss,  de- 
fendant claims  in  its  defense  to  this  action  that  it  was  not 
such  a  notice.    The  claim  that  the  company  had  no  sufficient 
notice  of  said  loss  is,  we  think,  without  merit 

The  substantial  issue  in  this  case  was  whether  or  not  the 
premium  for  said  insurance  had  been  paid  by  plaintiff.  The 
pleadings  on  the  part  of  plaintiff  alleged  the  payment  of  the 
premium  required  by  defendant  for  said  policy.  On  the  part 
of  defendant  it  was  denied  that  any  consideration  for  the  alleged 
insurance  had  been  paid,  and  that  for  such  delinquency  the 
policy  in  question  had  been  canceled  before  the  fire.  Upon 
this  issue  the  jury  found  for  plaintiff,  and  there  is  evidence  in 
the  record  sustaining  that  finding.  The  policy  bears  date 
August  4,  1888,  and  it  appears  therefrom  that  it  was  first  is- 
sued in  consideration  of  $13.20;  and  it  is  recited  in  the  policy 
that  *Uhe  Phcenix  Insurance  Company  of  Brooklyn,  New 
York,  in  consideration  of  the  conditions,  limitations,  and  re- 
qoireraents  of  this  policy,  hereinafter  mentioned,  and  of  the 
iece\  t  by  this  company  of  $18.20,  will  indemnify  Mary  E* 
Savage  ot  Livingston,  Montana,  against  loss  or  damage  by 
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fire  to  fhe  following  specified  and  located  property,  only  to  aa 
amoant  not  exceeding  the  actual  cash  value  of  the  propertf 
herein  described  at  the  time  of  such  loss^  and  in  no  event  to 
exceed  $800.^  George  Savage,  plaintiff's  son,  testified  that 
some  time  during  Augusti  1888,  money  was  left  with  him  fay 
plaintiff's  husband,  sufficient  to  pay  said  premium  of  $18.90 
to  said  agent  Seyde,  and  that  he  was  requested  to  pay  the 
same  to  said  agent;  that  on  the  following  morning  after  ha 
received  said  money  he  went  over  and  paid  Mr.  Seyde  the 
amount,  being  something  over  $13.  He  testified  that  two  or 
three  weeks  afterwards  "  they  sent  me  money  from  Livings- 
ton, to  pay  the  balance  on  the  policy  to  Mr.  Seyde.  It  was 
six  or  seven  dollars;  somewhere  along  there.  I  cannot  state 
the  amount  I  went  there  and  paid  Mr.  Seyde  seven  or  eight 
dollars.  He  wanted  to  know  if  I  wanted  the  policy.  I  UAd 
him  'No/  but  that  he  could  send  it  to  Livingston.**  This 
witness  further  testified  that  he  did  not  know  whether  those 
payments  were  intended  to  apply  on  the  policy  in  question  or 
not 

Charles  W.  Savage,  husband  of  the  plaintiflT,  testified  that 
the  policy  in  question  was  issued  somewhere  about  the  lat  of 
August,  and  was  sent  to  him  at  Livingston.    In  the  course  of 
his  testimony,  he  said:  **  I  came  down  here  [Miles  City]  dor- 
ing  the  latter  part  of  August  on  business,  and  while  here  went 
to  Mr.  Seyde's  office  to  pay  for  this  policy,  but  could  not  get 
in.    Saw  my  son  George.    Told  him  I  went  to  pay  far  that 
policy,  and  would  leave  the  money  with  him,  and  told  him  to 
go  and  pay  it    Gave  him  fifteen  dollars.    I  told  him  it  was 
somethiug  about  fourteen  dollars.    Did  not  owe  Seyde  any 
premiums  for  insurance,  except  on  this  particular  policy,  at 
that  time.    About  the  latter  part  of  August  I  received  a  letter 
from  Mr.  Seyde,  stating  that  the  rate  had  been  raised,  and 
wanted  the  policy  returned.    I  returned  this  policy  to  Mr. 
Seyde.    He  stated  the  amount  had  been  raised,  but  I  dont 
remember  the  exact  amount    I  sent  back  the  policy  to  Mr. 
Beyde,  and  a  check  payable  to  my  son  George  for  ten  dollars, 
and  told  him  to  pay  whatever  the  premium  was.    The  policy 
was  returned  to  me  sometime  during  the  month  of  September. 
This  red  ink  indorsement  was  on  the  face  of  it  at  that  time.'* 
A  letter  from  said  agent  Seyde  was  identified  by  this  witness 
as  the  one  which  accompanied  the  policy  in  question  when  H 
was  first  sent  to  Livingston,  which  letter  was  introduced  in 
evidence,  and  reads  as  follows:   *^  Your  Phoenix  policy  No^ 
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I9O29,  on  farnitare  in  dwelling  in  rear  of  store,  expired  on  tho 
'4tli  instant    Under  instructions  of  Mr.  (Seorge  Savage,  I  haTe 
renewed  the  risk,  and  hand  you  inclosed  new  policy,  No. 
9^416.    Your  remittance  of  $45,  of  July  23d,  came  duly  to 
hand.    Many  thanks/'    Witness  Charles  W.  Savage,  in  his 
testimony,  explained  that  the  remittance  of  forty-five  dollars, 
mentioned  in  said  letter,  had  no  relation  to  policy  No.  94,415 
in  question  in  tliis  case,  but  was  in  payment  for  another  pol- 
icy witness  had  received  from  said  agent.    In  this  connection 
the  witness  said:  ^'  I  paid  Mr.  Seyde  everything  I  owed  him. 
That  payment  of  forty-five  dollars,  with  other  payments,  setf* 
tied  everything  I  owed  him." 

In  two  instances,  witness  Charles  W.  Savage  testifies  that 
when  said  money  was  left  with  George  Savage  to  pay  the 
respective  amounts  called  for  as  premium  on  the  policy  in 
dispute  in  this  case,  no  other  sum  was  owing  to  said  agent 
for  insurance  policies  issued  to  members  of  the  Savage  family 
at  Livingston.  This  witness  testifies  that  the  money  left 
with  George  Savage  to  pay  said  agent  was  for  the  purpose  of 
making  the  payments  required  on  the  policy  in  question  in 
this  action,  and  if  no  other  money  was  owing  to  said  agent  on 
any  other  account  at  the  time  by  members  of  the  Savage 
family  at  Livingston,  these  facts,  which  are  not  disputed  by 
any  testimony  offered  on  the  part  of  defendant,  tend  to  show 
that  said  payments,  if  made,  were  made  upon  the  policy 
in  dispute  here,  notwithstanding  George  Savage  did  not  know 
on  what  particular  policy  the  payments  were  intended  to  ap* 
ply. 

The  indorsement  on  the  policy  mentioned  in  the  testimony 
of  Charles  W.  Savage  reads  as  follows:  — 

^  Indorsement:  Miles  City,  Mont,  Sept  20,  1888. 

**The  rate  on  this  risk  having  been  advanced  to  $2.75,  the 
leceipt  of  $6.80  additional  premium  is  hereby  acknowledged. 

**  Chas.  W.  Sbtdb,  Agenf 

This  indorsement  was  said  to  have  been  made  in  red  ink, 
and  its  terms  positively  declare  the  receipt  of  said  sum  of 
16.80  as  additional  premium  on  said  policy  by  said  agent 
With  this  indorsement  said  policy  was  returned  and  delivered 
to  plaintiff'.  According  to  the  testimony  of  agent  Seyde  when 
he  made  and  delivered  this  acknowledgment  of  receipt  of 
said  latter  sum,  neither  that  sum  nor  the  original  sum  of 
113.20,  premium  first  required,  had  been  paid,  and  yet  he  in- 
dorsed on  the  policy  a  direct  and  positive  acknowledgment 
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of  the  receipt  of  said  16.80,  and  delivered  the  policy  to  plai» 
iUL  This  woald  seem  to  be  a  peculiar  method  of  doinf 
basiness  if  he  was  not  paid  said  sam.  His  testimonjr  is  in 
direct  conflict  with  the  testimony  of  Qeorge  Savage  as  to  the 
payments  which  the  latter  asserts  he  made,  and  this  is  the 
principal  conflict  in  the  testimony  offered  in  the  case.  Geotige 
Savage  testified  that  he  paid  the  amounts  required  at  two 
different  times.  Charles  W.  Savage  testifies  that  he  deliTered 
those  two  sums  to  his  son  George,  with  direction  to  make  said 
payments;  and  in  addition  to  this,  it  is  shown  without  dis- 
pute that  the  policy,  after  receiving  the  indorsement  ao- 
knowledging  the  receipt  of  $6.80  thereon,  was  forwarded  to 
Livingston  by  said  agent.  This  latter  circumstance,  shown  in 
evidence,  may  have  been  the  preponderating  fact  which  drew 
the  minds  of  the  jury  to  the  conclusion  shown  in  its  verdict. 

Appellant  argues  that  the  premium  on  $800  insuranoe  at 
the  rate  stated,  $2.75  per  hundred,  would  amount  to  $22,  and 
plaintiff  does  not  claim  to  have  paid  more  than  $20;  therefore 
plaintiff  did  not  pay  the  full  amount  of  the  premium  at  said 
rate  required  for  said  policy.  That  is  true,  and  shows  a  mis- 
take on  the  part  of  defendant  through  its  agent  Seyde;  bat 
it  does  not  follow  that  the  insurance  fails  because  defendant 
did  not  charge  as  much  premium  therefor  as  it  may  have 
proposed  to  charge.  If  $13.20  was  sufficient  consideratioQ 
for  the  issuance  of  the  policy  in  the  first  instance,  $6.80  ad« 
ditional  premium  would  be  sufficient  consideration  for  the 
reissuance  thereof. 

Counsel  for  appellant  insists  that  it  is  shown  by  the  evi- 
dence that  said  policy  was  canceled  prior  to  the  loss.  The 
condition  of  the  policy  as  to  the  termination  thereof  reads  as 
follows:  **This  insurance  may  be  terminated  at  any  time  at 
the  request  of  the  assured,  in  which  case  the  company  will 
retain  only  the  cu3tomary  short  rates  for  the  time  the  policy 
has  been  in  force.  The  insurance  may  also  be  terminated  at 
the  option  of  the  company,  on  giving  notice  to  that  effecti 
and  refunding  a  ratable  proportion  of  the  premium  for  the 
unexpired  term  of  the  policy."  It  is  alleged  in  defendant's 
answer  that  ^'on  the  seventh  day  of  December,  1888,  defend- 
ant, through  its  said  agent,  Charles  W.  Seyde,  by  registered 
letter  addressed  to  Charles  W.  Savage,  agent  and  husband  of 
the  plaintiff  at  Livingston,  which  letter  was  duly  reoeived  by 
the  plaintiff  in  this  action,  notified  the  plaintiff  of  the  effect 
of  her  failure  to  pay  the  $22  agreed  upon  as  before  stated, 
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And  directed  her  attention  to  the  cancellation  oonditionB 
of  her  policy;  but  to  pay  said  premium,  plaintiff  then  and 
tbere  refused,  and  the  same  has  not  been  paid/'    This  ayer^ 
uent  is  not  to  the  effect  that  said  policy  was  oanceled  by 
defendant  by  complying  with  its  terms  in  that  respect,  but 
the  averment  is,  that  in  said  communication  to  plaintiff,  de- 
fendant ''  directed  her  attention  to  the  cancellation  conditions 
ni  her  policy."    Moreover,  it  is  admitted  that  defendant  did 
not  refund,  or  offer  to  refund,  the  amount  of  unearned  pre- 
mium, as  part  of  the  act  of  cancellation  of  said  policy,  if  de« 
fendant  intended  to  cancel  the  same.    If  the  premium  was 
paid,  as  found  by  the  jury,  the  terms  of  the  policy  required 
defendant  to  refund  a  ratable  proportion  thereof  in  order  to 
terminate  the  policy;  and  it  was  not  within  the  conditions  of 
the  policy  to  terminate  it  arbitrarily,  without  fulfilling  that 
requirement,  by  calling  the  attention  of  the  assured  to  the 
cancellation  condition  of  the  policy. 

Appellant  contends  that  the  court  committed  error,  both  in 
giving  certain  instructions  to  the  jury,  and  in  refusing  to  give 
others  requested  by  appellant.  We  have  carefully  reviewed 
the  instructions,  and  find  that  the  law  applicable  to  the  case 
is  fairly  and  fully  presented  to  the  jury  in  them.  These  in- 
ttructionSy  we  observe,  are  very  favorable  to  defendanti  and 
we  find  no  error  in  this  branch  of  the  case. 

Neither  the  assignn'ients  of  error,  nor  the  proposition  that 
the  verdict  is  unsupported  by  evidence,  can  be  sustained* 
The  judgment  and  the  order  overruling  defendant's  motion  tor 
new  trial  will  therefore  be  affirmed. 

Blakb,  C.  J.,  and  De  Witt,  J.,  concur. 

In SUBANOS  —  CONBTTIOR  AS  TO  ABBrTRATIOir  —  HoW  WaIVSD  ST  TUB  Iv* 

tlTRBiu  —  This  waiver  takes  place  whea  after  a  loss  the  insurer  receives  th« 
proofs  of  the  amount  of  loss,  without  objecting  thereto,  but  denies  his  liabU* 
itjoo  the  ground  that  the  policy  does  not  exist  and  was  canceled  before  Uim 
loss:  Farnum  t.  Phagnks  /fis.  Co.,  83  OaL  246,  17  Am.  St  Rep.  233^  and  notei. 
See  also  notes  to  Continenial  InM.  Co,  t.  WIUoa^  23  Am.  St  Rep.  724^  and 
MtereU  t.  London  etc  Iw.  Co.,  24  Am.  St  Rep.  603. 

iHgVRAiiCB — Waitxr  OF  Proot  OF  L0S8.  —  A  denial  of  all  lialiility  bj  tlia 
Insurer  on  the  ground  that  the  policy  was  not  in  force  at  the  time  of  thnloet 
by  reason  of  the  failure  of  the  assured  to  pay  his  premium  as  prorided,  din> 
penses  with  necessity  of  furnishing  preliminary  proofs  of  loats  PAomlv/iUk 
Co.  V.  BadM^t  32  Nab.  490;  29  Am.  8t  Rep.  443,  and  nota  with  casta 
acUeetwL 

iHSaRAIICI  —  SufWOilHOT  OF  HOTIOI  OV  CANOILLATtOIT  Of  PdUOTS  Sst 

hnmmw  PAonix /nt. Ob.,  83 Gal. 246;  17  Am.  St  Rep.  238. 
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JVBOfBS  — QCALmOATIOIIB  OV— OnnON  FBOK  ItlA1>IHON] 

Jvror  who  states  apon  his  sxamiiiatioii  that  hs  has  formed  and 
an  opinion  about  the  case  from  what  he  has  read  in  newspapors  and  froa 
hearsay  which  it  would  take  evidence  to  remove,  but  who  states  tliat  ha 
does  not  know  the  accuaed,  has  no  bias  or  prejndioe  against  him.  aad 
ean  fairly  and  impartially  try  the  case  according  to  the  law  and  the  •▼!- 
dence,  and  a  truA  Terdict  render,  is  competent  to  act  as  a  Juror  under 
subdivision  11  of  section  287f  erimiaal  practice  act  of  Montana  toa«hp 
ing  the  qaalificationa  of  jurors. 

AflUULT  TO  MuROBR  -^  iHDrcTif  SNT  —  DiscRiPTioir  ov  Wbapos.  —  An  in- 
dictment for  an  assault  with  intent  to  murdcTt  at  common  law  or  voder 
a  statute,  which  does  not  specify  the  instrument  necessary  to  be  need, 
need  not  state  the  instrument  or  means  employed  by  the  sstsiTent  te 
effectuate  the  murderous  intent.  The  means  of  effecting  the  mnrderone 
intenti  or  the  circumstances  evincive  of  the  design  with  which  the  net  ie 
done,  are  matters  of  evidence  to  the  jury  to  demonstrate  tlie  intent  and 
not  necessary  to  be  incorporated  in  the  indictment. 

Assault  to  Murdbr — Sufhcisnct  or  Eyidengb  to  Conyiot.  — On  the  trial 
of  an  assault  with  intent  to  murder,  evidence  that  the  accused  threatened 
to  kill  the  person  assaulted  and  shot  at  him  several  times  with  a  large 
pistol  loaded  with  gunpowder  and  bullets,  wounding  him  with  at  leaet 
one  bullet,  is  sufficient  to  show  a  present  ability  to  commit  tiie  eriae 
charged  and  to  support  a  conviction. 

Conviction  of  an  assault  with  intent  to  murder. 

Subdivision  11  of  section  287,  criminal  practioe  act  of 
Montana  provides,  *'  that  if  a  juror  state  that  be  baa  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  ao- 
cused,  the  court  will  thereupon  proceed  to  examine  such  juror 
as  to  the  ground  of  such  opinion,  and  if  it  appear  to  have  been 
formed  upon  reading  newspaper  statements,  comrounicationa^ 
comments,  or  reports,  or  upon  rumor  or  hearsay,  and  not  upon 
conversations  with  witnesses  of  the  transaction,  or  reading 
reports  of  their  testimony,  or  hearing  them  testify,  and  the 
juror  state,  on  oath,  that  he  feels  able,  nothwithstanding  such 
opinion,  to  render  an  impartial  verdict  upon  the  law  and  the 
evidence,  the  court,  if  satisfied  that  he  is  impartial,  and  will 
render  such  verdict,  may,  in  its  discretion,  admit  him  as  com* 
potent  to  serve  in  such  case." 

Carbeti  and  WMeotMj  for  the  appellant. 

Henri  J.  Haskell^  attomeygeneral  far  ihe  9tai$^  respondent 

Habwood,  J.    During  the  examination  of  jurors  as  to  their 

qualification  to  sit  in  the  trial  of  this  action,  defendant  ohal< 
lenged  one  of  them  on  the  ground  that  he  was 
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because  of  having  formed  and  expressed  an  opinion  on  th» 
merits  of  the  case,  and,  such  challenge  being  overruled,  defend- 
ant excepted,  and  assigns  the  ruling  of  the  court  as  error. 
Upon  examination,  the  juror  stated  that  he  had  read  what  piu> 
ported  to  be  a  statement  of  the  facts  involved  in  the  case, 
'^simply  as  a  matter  of  current  news";  that  he  had  never 
heard  anything  else  about  the  case;  that  ha  had  formed  and 
expressed  an  opinion  on  what  he  read,  which  would  require  evi- 
dence to  remove;  but  he  said:  ^  Notwithstanding  what  I  have 
read  about  this  case  in  the  newspapers,  and  what  I  have  other* 
wise  heard  about  it,  or  any  opinion  that  I  may  have  had 
in  regard  to  it,    I  think  I  could  sit  in  this  jury  box,  and 
try  this  case,  and  render  a  verdict  according  to  the  evidence 
and  the  law.''    And  upon  further  examination  by  the  court 
upon  the  same  point  the  said  juror  stated  to  the  court  as  foU 
lows:  *'  I  feel  that,  notwithstanding  that  opinion,  I  could  sit 
on  the  jury,  and  fairly  and  impartially  try  this  action,  and  a 
true  verdict  render  according  to  the  law  and  evidence.    I  do 
not  know  the  defendant,  William  Sheerin.    I  have  no  bias  or 
prejudice  against  him.    I  do  not  know  of  any  reason  why  I 
cannot  fairly  and  impartially  try  this  case  according  to  the  law 
and  the  evidence,  and  a  true  verdict  render  under  the  instruo» 
tions  as  given  me  by  this  court."    The  ruling  of  the  court  in 
refusing  to  sustain  defendant's  challenge  of  this  juror  for  cause 
is  in  harmony  with  the  provisions  of  the  eleventh  subdivision 
of  section  287,  third  division  of  the  compiled  statutes,  and  the 
views  expressed  in  Territory  v.  Brystm^  9  Mont  82,  concerning 
the  application  of  said  statute,  which  we  approve.     The  an* 
swers  of  said  juror  on  oath  clearly  brought  him  within  the  pnK 
visions  of  the  statute  cited. 

Appellant  was  indicted  for  the  crime  of  assanlt  with  intent 
to  commit  murder,  and  convicted  of  the  same.  After  convio* 
tion,  motion  was  made  in  arrest  of  judgment,  on  the  alleged 
ground  that  the  facts  stated  in  the  indictment  do  not  consti* 
tute  a  public  offense,  in  that  it  is  not  shown  that  defendant 
possessed  ^  a  present  ability  "  to  commit  the  crime  with  which 
he  is  charged,  because  the  indictment  fails  to  allege  that  the 
weapon  used  in  the  assault  was  a  "  deadly  weapon."  Said  mo- 
tion was  overruled  by  the  trial  court,  and  appellant  insists  on 
the  same  objection  here.  The  indictment  (omitting  the  for- 
mal portions)  charges  as  follows:  ^  That  one  William  Sheerin, 
late  of  the  county,"  etc.,  ^  on  or  about  the  first  day  of  March,. 
1891,  at,"  etc.,  "  unlawfully,  willfully,  and  feloniously,  with  a 


602  Stats  v.  Shsbbut.  [MontaUi 

revolving  pistol,  loaded  with  powder  and  leaden  ballets,  whidi 
he,  the  said  William  Sheerin,  then  and  there  held  in  his  hand| 
made  an  assault  upon  Anthony  Lavan,  with  an  intent  thA 
and  there  unlawfully,  willfully  and  feloniously,  with  nialiee 
aforethought,  to  kill  and  murder  the  said  Anthony  Lavan.'' 

The  statute  under  which  this  indictment  is  laid  is  sectioo 
59,  fourth  division  of  the  compiled  statutes,  and  reads  as  fol- 
lows: '*  An  assault  with  intent  to  commit  murder,  rape,  the 
infamous  crime  against  nature,  mayhem,  robbery,  or  grand 
larceny,  shall  subject  the  offender  to  imprisonment  in  the 
state  prison  for  a  term  not  less  than  one  year  nor  more  than 
fourteen  years."  It  is  observed  that  the  statute  defining  this 
offense  '*of  assault  with  intent  to  commit  murder"  does  not 
mention  any  particular  weapon  or  means  used  to  effectuate 
the  purpose,  or  evince  the  intent,  like  section  60  of  the  same 
title,  which  defines  ^  assault  with  a  deadly  weapon,  instm* 
ment,  or  other  thing,  with  intent  to  inflict  upon  the  perscm  of 
another  a  bodily  injury.**  An  assault  with  intent  to  commit 
murder  may  be  made,  '^coupled  with  a  present  ability** 
(Comp.  Stats,  div.  4,  sec.  58),  without  the  use  of  a  deadly 
weapon;  as,  for  instance,  the  hands  of  a  strong  person  vio- 
lently seized  on  the  throat  of  a  weak  one,  with  intent  to 
murder  the  latter.  Here  the  intent  might  as  surely  be  ac- 
4K>mplished  without,  as  with,  the  use  of  some  deadly  wea. 
pon;  or  a  felonious  attempt  by  a  strong  person  to  cast  a 
weaker  one  over  a  precipice,  or  the  like,  with  intent  to  de- 
stroy the  life  of  the  latter,  where  the  circumstances  show 
that  the  assailant  was  able  to  accomplish  the  act,  and  that 
its  accomplishment  would  undoubtedly  effect  the  purpose 
intended.  Here  would  appear  to  be  all  the  elements  of  as- 
sault with  intent  to  murder,  without  the  use  of  **a  deadly 
weapon,  instrument,  or  thing,'*  strictly  speaking. 

The  greater  weight  of  authority  appears  to  be  against  the 
position  taken  by  appellant's  counsel  on  this  point  In  speak- 
ing of  the  requisites  of  an  indictment  for  the  crime  under 
consideration,  Mr.  Bishop  says:  ^^  Where  it  is  a  statutory  crime 
io  assault  any  one  with  intent  to  kill  him,  to  murder  him,  or 
the  like,  the  indictment  need  only  charge  that  the  defendant, 
at  a  time  and  place,  *  did  make  an  assault*  on  a  person  named, 
•or,  in  some  other  form  of  words,  did  what  else  is  necessary  to 
be  alleged  in  an  indictment  for  simple  assault,  *with  intent 
then  and  there  feloniously,  willfully,  and  of  his  malice  afore- 
ihought,  to  kill  and  murder*  such  person.    Of  ooorsa,  if  tbs 
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•taiuie  requires  a  battery  also  to  constitate  the  offeDea,  it 
must  be  alleged;  otherwise  it  need  not  be.    Bat  in  the  ab- 
•enoe  of  anything  special  in  the  statute,  the  manner  of  the 
pssatilt  or  of  the  beating,  or  the  kind  of  weapon,  need  not  be 
stated":  2  Bishop's  Criminal  Procedure,  seo.  77,  and  oases 
cited.    In  the  case  of  State  y.  Crofts  15  Tex.  576|  the  indict- 
ment was  like  the  one  at  bar  in  respect  to  the  point  under 
Gonisideration,  and  was  held  good.    Mr.  Wharton  also  lays 
down  the  same  doctrine  as  to  the  essential  averments  of  an 
indictment  for  the  crime  under  consideration!  saying:  **In  an 
indictment  for  an  assault  with  intent  to  murder  it  is  hot 
necessary  to  state  the  instrument  or  the  means  made  use  of  by 
the  assailant  to  effectuate  the  murderous  intent '^  Wharton's 
Criminal  Pleading  and  Practice,  8th  ed.,  sec.  169,  and  cases 
cited.    Again,  in  his  work  on  Criminal  Law,  8th  ed.,  sec.  644, 
Mr.  Wharton  observes:  ^'In  an  indictment  for  an  assault  with 
intent  to  murder  at  common  law,  or  where  the  statute  does 
not  specify  the  instrument,  it  is  not  necessary  to  state  the 
instrument  or  means  made  use  of  by  the  assailant  to  effectuate 
the  murderous  intent.    Tlie  means  of  effecting  the  criminal 
intent,  or  the  circumstance  evincive  of  the  design  with  which 
the  act  was  done,  are  considered  matters  of  evidence  to  the 
jury  to  demonstrate  the  intent  and  not  necessary  to  be  incor- 
porated in  an  indictment."    In  People  v.  English^  80  Cal.  215, 
the  court  say:  ''  The  indictment  charges,  in  substance,  that 
the  defendant  feloniously  assaulted  one  Derbin  with  a  pistol 
loaded  with  powder  and  ball,  with  intent  him,  the  said  Derbin, 
of  his  malice  aforethought,  to  kill  and  murder.    The  demurrer 
to  the  indictment  was  properly  overruled.    The  indictment 
contains  all  the  terms  that  enter  into  the  description  of  the 
offense,  as  given  in  the  statute,  together  with  allegations  re- 
lating to  the  character  of  the  weapon  used.*'    It  is  unneces- 
sary to  multiply  citations  to  establish  the  correctness  of  this 
holding,  because  the  authors  on  criminal  law  and  procedure 
have  cited  numerous  authorities  in  support  of  the  rule  laid 
down  as  quoted  above:  See  also  Territory  v.  MUray^  8  Mont. 
861.    We  conclude  that  appellant's  objection  to  the  indict- 
ment is  not  well  taken. 

It  is  further  contended  by  appellant  that  the  evidence  does 
not  support  the  verdict  of  conviction,  because  the  evidence 
does  not  show  that  defendant  ^'  had  a  present  ability  to  com- 
mit the  crime  charged."  We  cannot  sustain  this  assignment 
The  testimony  of  several  eyewitnesses  to  the  assault  is  to  the 
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affect  that  the  weapon  used  was  a  41-oaliher  reyolying  pistol^ 
loaded  with  gunpowder  and  ballets.  Said  weapon  was  idea* 
tified  and  exhibited  to  the  jury  and  the  court  at  the  triaL 
The  testimony  is  to  the  effect  that  only  a  few  minutea  prior 
to  the  assault  defendant  threatened  to  kill  Lavan,  the  paraon 
assaultedi  and  that  defendant  deliberately  diseharged  said 
pistol  at  Lavan  several  times,  striking  and  wounding  him  in 
the  side  with  at  least  one  bullet,  which  passed  entirely  through 
his  body.  There  is  no  question  but  that  the  testimony  coo* 
tained  in  the  record  is  sufficient  to  support  conviction. 

The  order  of  this  court  will  be  that  judgment  of  the  trial 
court  be  affirmed,  and  be  carried  into  effect  according  to  iha 
terms  thereof. 

Blake,  C.  J.,  and  Ds  Witt,  J.,  concur. 

JUBORS  —  DlSQnALTlTOATIOKS — OPINIONS  ISOM  RsADiva  ViwiPAma 
A  Juror  is  not  disqualified  to  try  a  oriminal  ease  beoaoaa  ho  has  aa  opioioA 
foanded  upon  mmor  or  newspaper  statements,  if  he  has  expressed  no  opin- 
ion and  swears  that  he  oan  fairly  and  impartially  render  a  verdict  according 
to  the  law  and  the  eyidenee:  8pie§  v.  PeopU,  122  IlL  1;  3  Am.  St  Rep.  320; 
People  ▼•  Oage,  62  Mieh.  271;  4  Am.  St.  Rep.  854;  Ouetig  t«  SiaU^  66  Ind. 
94;  32  Am.  Rep.  99»  and  note;  People  r.  Barber^  60  Mioh.  277;  1  Am.  St. 
Rep.  601;  and  see  extended  note  to  this  case  disenssing  the  TarioDs  dis* 
qnalifioations  whioh  will  ezolnde  jurors  from  noting.  See  also  extended 
note  to  CommonweaUh  ▼.  Brown,  9  Am.  St  Rep.  744,  discussing  the  rejeetio» 
of  jurors  for  hias;  also  extended  note  to  Smith  ▼•  Bamee,  36  Am.  Dee.  621^ 
on  preoonoeived  opinions  as  grounds  for  challenge  to  jurors. 

ASSAITLT  WITH  INTENT   TO    KiLL  —  InDIOTMNNT. — SUfnOIKNOT  OV:  8e» 

Phke  y.  State,  121  Ind.  433,  16  Am.  St  Rep.  408,  and  note  at  page  411. 
Hie  mode  of  making  an  assault  need  not  be  set  out  in  an  indiotment  for  aa 
a«ault  with  a  gun  "loaded  with  powder  and  baU "  with  intent  to  kiU:  5fai» 
T.  ChandUr,  24  Mo.  S71,  69  Am.  Deo.  482,  and  aoto  with  oasw  ooUooM. 
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(12  MONTANA,  fiSL] 

Feaotioi  oir  Appial  ^  Rsvuw  of  Obdnb  OnutuLDfo  DBMUBmo. 
Error  in  overruling  a  demurrer  to  an  answer  wiU  not  bo  rerlewod  oa 
appeal  when  a  replication  has  been  filed  after  the  demurrer  has  beon 
OTorruled,  and  the  answer  is  defective  and  nnoertain  in  form  of  arer- 
ment  or  in  such  matters  as  can  be  cured  by  rerdiot  Otherwise  whan 
the  answer  fails  to  state  faots  sufficient  to  oonstituto  a  oause  of  action. 

Water  Rights — Ditbr8Ion  —  Injunotion.  ^  An  upper  proprietor  and 
Janior  appropriator  will  not  be  enjoined  from  diverting  a  certain  amooni 
of  the  waters  of  a  creek  for  irrigation  purposes,  when  it  appears  that 
such  creek  is  nob  a  running  stream  during  the  irrigating  season,  and 
that  during  such  season  none  of  the  m  aters  flowing  in  sndi  oreok  at  hia 
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point  of  diTonioD  oan  in  tho  oonno  of  its  natnnl  flow  roadk  pUiniilF*s 
imnoh  fif toon  mflos  bolow,  booanoa  tho  waton  of  snoh  orook  dnriqg  tho 
lrrig»ting  ioaoon  of  ooeh  yonr  oinkinto  tho  grooadol  a  point  throo  mfloo 
below  the  defendant'o  ranoh«  and  from  thero  to  a  point  one  milo  bolow 
plaintiff's  ranoh  the  ohannel  of  the  creek  it  entirely  dry  in  plaooo. 

WaTIK      RiORIS  —  PaIOR      APPBOFRIATIOir  —  DlYBBIIIOir  —  iMJUMOnOV. 

An  nppor  owner  and  prior  appropriator  of  tho  water  of  *  atroam  for 
irrigation  pnrpoooa  ia  not  entitled  to  enjoin  n  lower  owner  from  dirorl* 
ing  a  portion  of  it  during  tho  irrigating  aoaaon,  on  tho  ground  that  If 
•nob  water  waa  not  diverted  it  mighty  in  tho  eToot  of  an  nnnanal  flow 
in  the  atroam,  reaeh  tho  land  of  enoh  lower  owner,  when  it  appeara  that 
in  the  natural  and  nanal  flow  of  inch  atream  no  water  reaohei  his  land, 
lor  the  reason  that  it  sinks  and  tho  ohannel  of  the  stream  booomoi  on* 
tirely  dry  between  tho  lands  of  snob  owners  during  tho  irrigating 


WisBB  Rioan  of  Pjuob  Apfbopriatob.— A  Paiob  Affrofriatob  of 
tho  water  of  a  stream  has  a  right  to  insist  aa  against  tho  junior  appro- 
priator that  all  tho  water  remain  in  tho  stream  in  order  to  oarry  tho 
flow  down  to  his  point  of  diversion,  although  a  large  portion  of  it  ia  loot 
by  evaporation  and  peroolation,  only  so  long  aa  any  nsofnl  qnanti^ 
thereof  would  reaoh  lus  point  of  diversion  if  allowed  to  remain. 

Watkb  Riobib  ab  brwebn  Sbniob  ahd  Junior  Appropbiator&  —  A 
prior  appropriator  of  tho  waters  of  a  stream  may  insist  aa  against  tho 
Junior  appropriator  that  all  the  water  be  allowed  to  remain  in  tho  stream 
only  so  long  as  some  useful  quantity  thereof  will  reaoh  snoh  prior  ap- 
propriator*s  point  of  diTorsion,  and  when  it  is  shown  that  the  water 
diverted  by  tho  junior  appropriator  for  a  useful  purpose  would,  if  not 
•o  diverted,  sink  and  disappear  before  roaohing  the  prior  appropriator'a 
point  of  diversion,  the  latter  is  not  entitled  to  an  injunction  to  compel 
tho  former  to  allow  all  tho  water  to  remain  in  the  stream. 

Action  to  enjoin  defendant  from  diverting  any  of  the  waters 
of  Sweetwater  Creek,  and  to  determine  the  priority  of  all  water 
rights  therein.  A  preliminary  injunction  waa  granted  aa 
prayed  for,  but  on  the  trial  the  court  found  defendant  entitled 
to  forty-five  inches  of  the  waters  of  said  creek  prior  to  plain* 
tiff's  rights  therein,  and  also  found  plaintiff  entitled  to  nine 
hundred  and  sixteen  inches  of  the  waters  of  said  creek  under 
Tarious  appropriations  made  at  different  times.  The  court 
rendered  judgment  accordingly  enjoining  each  party  from  in- 
terfering with  the  rights  of  the  other.  Plaintiff's  motion  for 
•  new  trial  was  overruled  and  be  appealed  from  that  order 
and  also  from  the  judgment  The  following  statement  was 
prepared  by  Mr.  Justice  Harwood  as  being  necessary  to  an 
understanding  of  the  opinion. 

''The  first  proposition  urged  by  appellant  is,  that  defendant's 
answer  fails  to  state  facts  sufficient  to  constitute  a  defense; 
and  this  assignment  will  require  a  consideration  of  the  allega- 
tions of  the  complaint  and  the  answer.    The  complaint  con- 
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tains  averments  usual  in  such  cases,  In  substance  as  follows; 
That  plaintiff  is  the  owner  and  in  possession  of  certain  tracts 
of  land,  particularly  described  as  situate  in  Madison  County, 
state  of  Montana,  which  several  tracts  of  land  aggregate  al- 
together 1,360  acres,  that  the  same  is  agricultural  land  in 
character,  dry  and  arid,  but  valuable  for  the  production  of 
grain,  grasses,  and  vegetables,  which  can  be  grown  thereon 
and  matured  with  the  aid  of  artificial  irrigation,  and   not 
otherwise;  that  said  land  lies  along  on  either  side  of  a  certain 
stream  of  water  known  as  *  Sweetwater  creek ';  that  in  order 
to  make  said  land  productive,  as  aforesaid,  plaintiff  and  his 
predecessors  in  interest,  at  certain  stated  dates,  appropriated 
certain  stated  quantities  of  the  waters  of  said  creek,  and  di- 
verted the  same  upon  said  land,  by  the  construction  of  irrigar 
ting  ditches,  all  of  which  are  described,  and  are  alleged  to 
have  the  capacity  altogether  of  carrying  sixteen   hundred 
inches  of  water;  that  said  creek  contains  at  certain  seasons 
one  thousand  inches  of  water,  but  in  dry  seasons  it  has  not 
more  than  one  hundred  to  two  hundred  inches  at  the  point 
where  plaintiff's  first  ditch  taps  said  creek;  that  plaintiff  haa 
enjoyed  the  uninterrupted  use  of  the  waters  of  said  creek,  since 
the  times  of  appropriating  the  various  quantities  thereof,  as 
alleged,  to  irrigate  his  said  land,  until  the  interruption  of 
defendant,  by  his  wrongful  taking  and  diversion  of  a  large 
quantity  of  said  water,  as  alleged;  that  all  the  water  of  said 
creek  is  necessary  for  the  irrigation  of  plaintiff's  land,  all  of 
which  the  plaintiff  and  his  predecessors  in  interest  actually 
appropriated,  and  diverted  and  used  the  same,  in  the  years 
1873  and  1874,  by  the  means  and  for  the  purposes  aforesaid; 
that  about  the  15th  of  May,  1889,  defendant  wrongfully,  and 
without  plaintiff's  consent,  diverted  one  hundred  inches  of  the 
waters  of  said  stream,  to  which  plaintiff  was  entitled,  and  that 
on  or  about  the  20th  of  May,  1890,  defendant,  without  consent 
of   plaintiff,   and   wrongfully,  diverted  about  two  hundred 
inches  of  the  waters  of  said  stream,  thereby  depriving  plaintiff 
of  his  right  to  the  use  of  said  water,  as  aforesaid;  that  defend* 
ant  threatens  to  continue  the  diversion  and  use  of  said  water; 
and  to  deprive  the  plaintiff  thereof,  thereby  rendering  yaliie*- 
less  the  land  of  plaintiff,  and  causing  irreparable  injury  to 
plaintiff's  rights;  upon  the  statement  of  which  facts  plaintiff 
demanded  the  judgment  mentioned  above. 

^^The  answer  of  defendant  to  the  allegations  of  plaintiff's 
complaint  is,  in  substance,  as  follows:     Defendant  denieei  OD 
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information  and  belief,  that  plaintiff  is  the  owner  of  the  land 
described  in  his  oomplaint;  *  admits  that  plaintiff  has,  at 
times,  nsed  certain  of  the  waters  that  have  flowed  down  what 
is  known  as  "  Sweetwater  creek,*"  to  plaintiff's  said  claims,  bat 
denies  that  there  is  any  such  stream  known  or  called  **  Sweet- 
water creek,"  which  has  a  regular  or  contioous  flow  from  the 
lands  of  defendant,  hereinafter  described,  down  through  or 
upon  the  lands  claimed  by  plaintiff  in  his  complaint';  denies 
that  there  can  be  annually  grown  or  harvested  upon  the  land 
of  plaintiff  crops  of  grain,  vegetables,  and  grasses;  admits 
that  the  said  lands  claimed  by  plaintiff  are  dry  and  arid, 
and  will  not  produce  the  crops  aforesaid,  without  irrigation; 
*  denies  that  defendant  has  prevented  plaintiff  from  using 
and  enjoying  the  full  benefit  and  uninterrupted  use  of  the 
waters  of  said  ''  Sweetwater  creek/'  to  which  plaintiff  is,  or 
bas  been,  in  anywise  entitled;  denies  that  the  plaintiff  is,  or 
that  his  predecessors  in  interest  ever  were,  the  owner  or  owners 
of  all  waters  of  said  stream,  or  of  any  interest  therein  exceed- 
ing two  hundred  inches  thereof;  denies  that  plaintiff,  or  his 
predecessors  in  interest  have  ever  *  appropriated  or  used  all 
or  any  of  the  waters  of  said  stream  which  have  been  approri* 
ated  or  used  by  this  defendant;  denies  that  plaintiff,  or  his 
predecessors  in  interest,  in  the  year  1878  or  1874,  or  at  any 
other  time,  *  appropriated  all  of  the  water  of  said  stream  for 
agricultural  purposes  or  otherwise;  and  further  denies  that 
plaintiff  has  used  or  enjoyed  the  uninterrupted  usufructuary 
right  of  the  waters  of  said  creek  (so  called)  upon  the  lands  of 
plaintiff.' 

^*And  for  a  further  defense  herein  defendant  expressly  avers 
that  one  of  his  predecessors  in  interest,  to  wit,  one  Samuel 
Weightman,  in  the  year  1881,  settled  upon  the  premises  now 
possessed  and  claimed  by  defendant,  to  wit,  about  one  hun« 
dred  and  sixty  acres  of  land,  and  during  said  year  constructed 
an  irrigating  ditch,  for  the  purpose  of  raising  grain,  grass,  and 
other  agricultural  products  on  said  land;'  that  by  *  means  of 
•aid  ditch  there  was,  at  the  date  aforesaid,  appropriated  by 
said  Weightman,  as  aforesaid,  near  the  headwaters  of  said 
Sweetwater  creek,  about  one  hundred  inches  of  water,  meas- 
ured according  to  the  law  of  the  state  of  Montana,  passed  by 
the  fourteenth  legislative  assembly,  approved  March  12, 1886^ 
and  that  defendant  was,  at  the  commencement  of  this  mni, 
and  now  is,  the  owner  of  said  Weightman  ditch,  and  it  on- 
tiUed  to  the  use  of  the  waters  thereof;'  ^that  defendant^throogh 
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the  original  appropriation  of  aaid  water  bj  Weighiman^  ai 
Aforeaaid,  and  his  predecessors  in  interesti  has  conttnnoosly 
used  and  enjoyed  the  benefit  thereof,  from  year  to  year,  nntil 
the  injunction  served  by  the  plaintiff  against  the  defendant 
herein;'  'that  the  lands  possessed  and  claimed  by  defendanti 
as  aforesaid,  are  chiefly  dry  and  arid  lands,  and  it  is  neoes* 
•ary  to  water  the  same  by  means  of  artificial  irrigation,  to 
grow  thereon  grains,  grasses,  and  other  vegetation;  that  nid 
lands  are  valuable  for  agricultaral  purposes,  but  for  no  other 
purposes;  that,  during  the  fall  of  the  year  1889,  defendant,  ia 
in  order  to  utilise  the  waters  of  certain  springs  that  did  not 
-flow  into  or  form  a  part  of  said  so-called  Sweetwater  creek, 
•constructed  three  certain  ditches,  and  appropriated  the  waten 
•of  said  springs,  and  also  thereby  increased  the  volume  of  said 
oreek  about  twenty*five  inches  of  water;'  Uhat  during  the 
epring  of  1890,  about  the  month  of  April,  defendant  constructed 
a  certain  reservoir  to  catch  the  waters  of  certain  springs  on 
the  mountain  side,  which  said  waters  did  not  constitute  any 
part  of  said  Sweetwater  creek,  and  defendant  alleges  that  the 
aaid  twenty-five  inches  of  water,  appropriated  from  said 
springs,  and  also  from  said  spring  secondly  above  mentioned, 
and  said  reservoir,  by  reasons  of  such  appropriations  and  im- 
provement,  belong  to  him  as  his  sole  and  undivided  property, 
separate  and  independent  of  any  claim  whatsoever  of  said 
plaintiff,  and  form  no  part  of  the  natural  flow  of  said  Sweet- 
water creek/  'Defendant  further  alleges  that  his  poBoeo 
-sions  of  land  and  water  are  situate  up  said  Sweetwater  creek, 
above  where  plaintiff  claims  to  have  appropriated  waters 
thereof,  a  distance,  as  the  channel  of  said  stream  runs,  of 
about  fifteen  miles;  that  said  Sweetwater  creek  is  fed  at  all 
tiroes  between  about  the  1st  of  June  each  year,  and  until  the 
fall  months,  when  the  snow  comes,  each  year,  by  springs  or 
Tainfall  only/  Defendant  denies  'that  said  stream,  from  the 
premises  of  defendant  to  the  points  of  the  alleged  approprisr 
tion  of  the  waters  of  said  stream  by  plaintiff,  is  a  continuous 
•stream;  but,  on  the  contrary,  says  that  said  Sweetwater  creek, 
:from  a  point  about  three  miles  below  the  premises  of  defend* 
ant,  during  the  dry  seasons  of  each  and  every  year,  ceases  to 
flow  down  the  channel  of  said  creek,  but  sinks  into  the  ground, 
and  is  lost  to  sight,  and  no  man  knoweth  whither  it  wendeth 
its  way/  Defendant  further  avers  that  during  a  period  of 
twenty  years  last  past, '  from  about  the  1st  of  June  of  eaoh 
jear,  and  until  the  end  of  the  irrigating  season  eaoh  jreaTi 
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■aid  Sweetwater  creek  has  ceased  to  flow  in  the  alleged  chan- 
nel thereof,  as  a  continuoasly  flowing  stream;  and  that  from 
a  point  about  three  miles  below  the  premises  owned  by  the 
defendant  to  a  point  about  one  mile  below  the  land  claimed 
or  possessed  by  plaintifi*,  on  said  creek,  covering  a  distance 
along  the  channel  thereof  of  about  fifteen  miles,  said  creek 
has  been  and  was,  at  places  in  its  channel,  entirely  dry,  and 
no  water  whatsoever  flowed  therein.' 

''  Plaintiff  demurred  to  the  answer  on  the  ground  that  it 
failed  to  state  facts  sufficient  to  constitute  a  defense,  and  also 
that  it  was  ambiguous  and  uncertain.  Plaintiff  also  moved 
to  strike  out  several  portions  of  the  answer.  Both  the  de* 
murrer  and  motion  were  overruled,  and  plaintiff  filed  a  repli* 
cation,  traversing  the  new  matter  of  defense  set  up  in  the 
answer,  and  on  these  pleadings  the  trial  ensued,  with  the  to- 
suit  above  stated.'' 

Wordy  Smith  and  Ward^  for  the  appellanl 

F.  N.  A  8.  H.  MelfUirSf  for  the  respondent. 

Habwood,  J.  Appellant  urges  the  order  of  the  court  over- 
ruling  his  demurrer  to  respondent's  answer  as  error.  It  would 
seem  that,  as  a  matter  of  practice,  if  the  answer  failed  to  state 
facts  sufficient  to  constitute  a  defense  as  to  substantive  mat- 
ter, the  objection  raised  by  demurrer  could  be  urged  in  the 
appellate  court,  even  after  replication  was  made  and  trial 
had.  But  if  the  answer  was  defective  in  form  of  denial  or 
averment  only,  or  the  defects  were  such  as  could  be  cured  by 
trial  and  verdict,  the  same  would  not  be  ground  for  reversal 
on  appeal  after  replication  and  trial.  In  Bohm  v.  Dunphy^  1 
Mont  840,  it  is  said  in  the  opinion  of  the  court:  "Appellant 
claims  that  inasmuch  as  the  plaintiff  did  not  abide  his  de» 
murrer  to  the  answer,  but  filed  a  replication,  his  demurrer 
was  thereby  waived,  and  the  issue  of  law  thereby  raised  can« 
not  be  reviewed  on  this  appeal.  This  would  be  true  if  the 
answer  was  defective  only  in  form,  or  in  such  matter  as  could 
be  cured  by  verdict" 

We  have  set  out  in  the  statement  above  the  complaint,  in 
substance,  and  the  answer,  almost  entirely  by  quotation  of 
its  own  terms,  in  order  to  bring  these  pleadings  to  view  for 
the  consideration  of  the  objections  raised  thereto.  In  our 
opinion,  the  court  committed  no  error  in  overruling  the  de» 
murrer  to  defendant's  answer.  This  answer  traverses  each 
allegation  of  the  complaint,  either  by  direct,  positive  denial^ 

SiL  Bsr..  vol.  XXXIII. -» 
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or  bj  denial  on  information  and  beliet  Therefore,  as  to  that 
portion  of  the  answer,  the  demurrer  cannot  be  anatained: 
Boone  on  Code  Pleading,  aeea.  110-112. 

In  addition  to  that  part  of  the  answer  which  traTsraee  the 
allegations  of  the  complaint,  it  set  forth  as  new  matter  of  de- 
fense that  said  Sweetwater  creek  is  not  a  mnning  atream 
during  the  irrigating  season,  L  e.,  **  from  about  the  1st  cf 
June  each  year  until  the  ending  of  the  irrigating  season"; 
and  that  none  of  the  waters  flowing  into  said  creek  at  defend- 
ant's  ranch  could,  in  the  course  of  its  natural  flow,  reach 
plaintiff's  ranch,  flfteen  miles  below.  The  facts  alleged  in 
relation  to  this  condition  of  said  creek  during  the  season  in 
question  are  set  forth  sufficiently;  and  in  our  judgment,  if 
such  &cts  could  be  established,  the  same  is  proper  matter  of 
defense  in  an  action  of  this  nature.  We  think  the  conrt  ruled 
correctly  in  overruling  the  demurrer  as  to  these  allegations* 
This  feature  of  the  case  will  be  further  treated  below  in  con- 
sidering the  sufficiency  of  evidence  offered  in  support  thereof. 
The  answer  also  sets  up  the  fact  that  defendant  has  collected 
certain  waters  from  springs,  by  means  of  ditches  and  reser* 
voire,  which  he  alleges  would  not  otherwise  reach  said  creek, 
and  used  the  same  for  the  irrigation  of  his  land.  These  alle- 
gations are  not  as  certain  as  a  pleading  ought  to  be.  H 
would  seem  from  implication  only  that  the  waters  so  col- 
lected, or  at  least  some  portion  thereof,  are  conducted  into 
said  Sweetwater  creek.  That  fact  is  not  directly  alleged,  but 
it  is  asserted  that  defendant ''  also  thereby  increased  the  vol* 
ume  of  said  creek  twenty-five  inches  of  water.''  From  one 
point  of  view  these  allegations,  as  to  the  collection  o(  water 
by  defendant  from  entirely  different  sources  than  Sweetwater 
creek,  might  be  considered  as  irrelevant;  but  if  the  water  so 
collected  was  turned  into  said  creek,  as  implied  by  other 
averments,  and  then  taken  out  by  defendant,  those  all^^- 
tions  become  relevant  to  the  controversy,  as  showing  the 
real  source  of  the  water,  or  a  portion  thereof,  which  defend- 
ant was  diverting  from  said  stream.  As  before  observed,  these 
allegations  are  not  sufficiently  certain,  but  there  was  no  mo- 
tion by  plaintiff  to  require  defendant  to  make  his  answer 
more  definite  in  this  respect  These  defects,  being  of  form,-— 
looseness  of  statement  only, —  are  such  as  would  be  cured  by 
evidence  and  findings,  and  are  not  sufficient  to  reverse  tba 
oause  on  appeal. 

Upon  the  other  assignments,  there  is  more  diffienlty  in* 
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▼olved  in  arriving  at  a  determination  of  them,  bat,  on  the 
whole  consideration,  we  have  arrived  at  the  conclusion  that 
the  judgment  and  order  appealed  from  ought  to  be  affirmed. 

There  are  two  defenses  set  forth  in  the  answer:  1.  That 
none  of  the  water  of  that  branch  of  said  creek  on  which  de» 
fondant's  ranch  is  situate,  flowing  therein  at  the  point  at 
which  defendant  diverts  it,  ever  would  or  could  reach  plain-^ 
tiff's  ranch  in  the  natural  course  of  its  flow  during  the  irrigat-^ 
ing  season;  2.  That  defendant  was  entitled  to  the  water  which 
he  diverted  from  said  creek  by  right  of  prior  appropriation 
thereof  by  his  predecessors  in  interest,  to  whose  rights  and 
interests  he  alleged  he  had  succeded.  The  court  found  both 
defenses  established  by  the  proof  introduced,  except  that 
defendant  had  at  times  diverted  some  more  than  the  forty- 
five  inches  of  water  from  said  creek  to  which  the  court  found 
him  entitled,  the  amount  of  which  excess  the  court  could  not 
definitely  find.  Both  of  these  findings  are  attacked  by  ap-- 
pellant  on  the  ground  of  insuSBciency  of  evidence  to  support 
either  of  them. 

As  to  the  first  defense,  in  the  order  stated  above,  namely^ 
that  the  waters  of  said  creek,  if  allowed  to  remain  therein, 
conld  not,  in  the  course  of  its  natural  fiow,  reach  plaintiff'e 
place  of  diversion,  several  witnesses  testified  at  the  trial  that 
this  condition  existed  as  to  that  branch  of  said  creek  on  which 
defendant's  ranch  is  located,  and  from  which  he  diverted  the 
water  in  controversy.  These  witnesses  testified  that  defend* 
ant's  ranch  is  located  at  or  near  the  head  of  one  of  the  branches 
of  said  creek;  that  said  branch  does  not  constitute  a  running 
stream  during  the  irrigating  season;  that  the  water  which 
flows  therein  at  and  above  defendant's  ranch  during  that  sea-^ 
son  sinks  and  disappears  a  short  distance  below  defendant's 
ranch,  and  a  long  distance  above  plaintiff's  ranch;  that  in 
many  places  between  said  ranches  during  said  season  said 
creek,  so  called,  is  entirely  dry,  and  is  not  a  flowing  stream.. 
This  testimony,  according  to  the  statement  of  said  witnesses* 
was  based  upon  many  years  of  observation,  and  a  thorougli 
acquaintance  with  said  creek. 

It  appears  from  reading  the  testimony  that  the  trial  court 
had  ample  evidence  to  support  its  finding  that  the  waters  of 
said  creek,  to  the  extent  of  forty*five  inches,  which  defendant 
was  charged  with  having  unlawfully  diverted,  would  not,  if 
allowed  to  remain  in  the  creek,  reach  plaintiff's  ranch  during; 
the  irrigating  season.    The  effect  of  the  testimony  and  finding 
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on  this  point  of  the  case  appears  to  be  that^  when  the  watan 
of  aaid  branch  diminish  during  the  dry  season  to  about  forty^ 
five  inches,  that  amount  of  water  is  insufficient  to  carry  the 
flow  down  said  creek  to  plaintiff's  place  of  diverfiion.  Tbs 
further  effect  of  that  finding  is  that  when,  from  any  cause, 
said  creek  contains  a  larger  volume  of  water,  which  woold 
carry  its  flow  down  to  plaintiff's  ranch,  he  would  receive  the 
benefit  of  all  over  and  above  forty-five  inches,  because  defend- 
ant is  prohibited  by  the  decree  from  exhausting  the  volume 
thereof  to  any  extent  greater  than  forty-five  inches;  and  the 
effect  of  the  finding  and  decree  appears  also  to  be  that  if  the 
volume  is  reduced  by  natural  conditions  to  about  forty-five 
inches  of  water,  at  defendant's  ranch,  the  prohibition  upon 
defendant  of  diverting  the  same  would  be  of  no  benefit  what- 
ever  to  plaintiff,  because  the  same  could  not  reach  him  by 
reason  of  natural  conditions,  which  caused  said  waters  to  die* 
appear  before  reaching  plaintiff's  point  of  diversion. 

Appellant's  counsel  argue  that  if  there  are  forty-five  inches 
of  water  in  said  creek  at  defendant's  ranch,  and  plaintiff  had 
a  prior  right  to  the  waters  of  said  creek,  he  is  entitled  to  an 
injunction  to  compel  defendant  to  leave  said  water  therein, 
peradventure  one  inch  might  reach  plaintiff's  irrigating  ditch 
at  a  point  fifteen  miles  below. 

Under  the  theory  of  the  law  of  this  state  relating  to  water 
rights,  the  prior  appropriator  may  insist  that  the  water  remain 
in  the  stream,  from  which  he  has  the  right  of  prior  appropri* 
ation,  so  long  as  any  useful  quantity  thereof  would  reach  hit 
point  of  diversion,  if  allowed  to  remain.  He  is  entitled  to 
insist  that  all  of  such  water  remain,  in  order  to  carry  the  flow 
down  to  his  point  of  diversion,  although  a  large  portion  of  it 
would  be  lost  by  evaporation  and  percolation.  He  has  the 
right  to  the  prior  use  of  the  water  of  the  creek,  and  while  ha 
may  be  entitled  to  a  stated  quantity  only,  it  may  require  much 
more  than  that  quantity  in  the  creek  to  carry  the  amount  he 
is  entitled  to  down  to  his  point  of  diversion.  While  these 
propositions  are  undoubtedly  true,  according  to  the  law  of 
water  rights  prevailing  in  this  state,  it  should  be  remembered 
that  the  right  in  question  is  not  of  that  absolute  character,  in 
view  of  the  law  which  pertains  to  the  ownership  of  things. 
One  of  the  primary  facts  upon  which  the  water  right  is 
founded,  and  without  which  it  cannot  exist,  is  the  power  of 
the  appropriator  to  utilize  the  water  which  he  claims  for  some 
lawful  and  beneficiary  purpose.    Would  it  not,  thereforep  ba 
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tmieasonable,  and  contrary  to  the  theory  of  the  law  governing 
the  subject  under  consideration,  to  hold  that  although  experi- 
ence of  many  years,  and  actual  demonstration,  confirm  the 
proposition  that  none  of  the  water  in  controversy  could,  if  left 
in  the  stream,  reach  plaintiff's  place  of  diversion,  at  a  dis- 
tant  point  below,  still  defendant  should  be  restrained  from 
the  use  thereof  on  the  ground  of  plaintiff's  prior  claim  to  the 
water  of  said  stream,  at  the  place  of  his  diversion?  In  our 
judgment,  such  holding  would  be  entirely  contrary  to  the 
spirit,  if  not  to  the  letter,  of  the  law;  and  there  is  not,  even  in 
the  letter  of  the  law,  anything  tending  to  such  a  doctrine;  but 
these  observations  should  not  be- misconstrued  or  misapplied, 
IK>  as  to  allow  wrongful  diversion  or  diminution  of  the  waters 
of  a  stream  on  the  pretense  that  the  water  so  diverted  would 
be  lost,  unless  it  can  be  shown  that  by  a  long  course  of  expe* 
rience,  and  not  as  the  occasional  result  of  some  unusually  dry 
•eason,  none  of  the  water  in  controversy  would,  if  allowed  to 
remain  in  the  stream,  reach  the  prior  appropriator's  point  of 
diversion. 

There  are  some  difficulties  apparent,  and  perhaps  others 
not  at  once  apparent,  in  the  problem  under  consideration. 
From  certain  points  of  view  there  may  be  some  want  of  com* 
pleteness  in  the  findings  of  the  court  below,  in  determining 
the  controversy.  For  instance,  if,  taking  the  state  of  facts  as 
found,  forty-five  inches  of  water  of  said  creek,  flowing  at  de- 
fendant's ranch,  would  not  reach  plaintiff's  point  of  diversion, 
still  it  would  seem  to  be  shown  in  effect  and  admitted  that  a 
greater  volume  of  water  would  carry  the  flow  down  to  plain- 
tiff's ranch,  fifteen  miles  below.  What  volume  of  water  would 
be  necessary  to  carry  the  flow  down  to  plaintiff's  ranch  is  not 
found,  and  cannot  be  ascertained  from  the  evidence.  If,  how- 
ever, for  example,  seventy-five  inches  of  water  flowing  past 
defendant's  ranch  would  carry  twenty-five  inches  thereof  to 
plaintiff,  and  defendant  was  allowed  to  take  forty-five  inches, 
it  is  apparent  that,  in  effect,  he  would  be  taking  away  from 
plaintiff  the  twenty-five  inches  to  which  he  was  rightfully  en- 
titled, under  the  conditions  stated.  And  probably,  in  such  a 
case  as  we  have  here,  more  complete  and  exact  justice  would 
be  arrived  at  by  finding  what  volume  of  water  was  necessary 
in  said  creek  at  defendant's  ranch,  to  carry  any  nsefiil  quantity 
thereof  to  plaintiff,  situated  as  these  litigants  are,  and  also 
providing  in  the  decree  that  defendant  could  only  take  the 
water  when  the  volume  thereof  was  reduced  salow  that  none 
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of  it  would  reach  plaintiflrs  point  of  diversion;  fiading.  of 
ooarse,  the  qaantity  neceasary  to  prodaoe  one  or  the  other  d 
these  conditions.  But  a  review  of  the  record  shows  that  no 
«uch  findings  were  asked.  Perhaps  plaintiff  and  his  counsel 
understood  that  such  findings  would  be  of  no  practical  conse* 
quence,  for,  when  the  volume  of  water  rose  sufficiently  to  flow 
down  to  plaintiff^s  point  of  diversion,  the  supply  may  be  suf^ 
flcient  for  plaintiff,  notwithstanding  defendant  was  allowed  to 
iake  forty-five  inches.  It  may  be  from  that  practical  view  of 
the  case  no  such  findings  were  desired. 

The  court  further  found,  **  that  in  the  year  1884  one  Sam* 
nel  Weightman  had,  by  means  of  a  ditch,  diverted  and  appio- 
ipriated  and  used,  about  forty-five  statutory  inches  of  the  wat«v 
<of  said  creek,  for  the  purpose  of  furnishing  power  to  operate  a 
water  wheel  for  mechanical  purposes,  to  wit,  ebnming;  and 
that  thereafter,  in  the  year  1885,  one  David  Stortvant  and  one 
Isaac  Seyster,  without  objection  from  said  Weightman,  or  any 
other  person,  entered  into  peaceable  and  qoiet  po88e88i<m  of 
said  water  wheel,  ditch,  and  water  rights  and  oontinned  in 
such  possession  until  the  year  1887,  in  which  latter  year  theyi 
for  a  valuable  consideration,  voluntarily  surrendered  the  pos- 
session of  said  ditch,  wheel,  and  the  use  of  said  water  to  the 
defendant  Wimsette,  and  that  said  Wimsette  has  been  oontin- 
oally  in  the  possession  thereof  ever  since,  using  said  water  tgir 
agricultural  and  other  proper,  useful,  and  beneficial  purposes." 
^  That  the  appropriation  of  water  by  Samuel  Weightman  in 
ihe  year  1884  was  prior  in  point  of  time  to  the  appropriation 
of  the  plaintiff  Raymond  in  the  said  year  1884." 

Upon  these  findings  the  court  stated  its  conclusion  of  law 
that  defendant  is  entitled  to  forty-five  inches  of  the  waters  of 
said  creek,  through  said  apprepriation  **by  Samuel  Weight- 
man  in  the  year  1884,  and  that  said  appropriation  of  Weight- 
man  was  and  is  prior  in  point  of  time  to  tlie  appropriation  of 
plaintiff,  commenced  in  the  fall  of  the  year  1884,  and  that  he 
has  the  proper  possessory  right  and  title  to  land  sufficient  to 
require  said  use." 

There  are  several  assignments  of  error  as  to  the  admission 
of  testimony  on  this  branch  of  the  defense,  and  it  is  also  con- 
tended that  the  evidence  is  insufficient  to  justify  the  findings 
and  conclusion  last  above  quoted.  In  our  view,  however,  it  is 
nnnecessary  to  consider  those  assignments,  because  the  deter- 
mination of  the  court  on  the  other  branch  of  the  case  neces- 
iHurily  sustains  the  decree.    By  the  decree  the  definidant  is  not 
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allowed  to  take  more  than  forty-five  Inches  of  water  from  said 
creek,  under  any  conditiona,  or  throagh  any  olaim  or  right 
set  up  in  the  action. 

The  judgment  and  order  appealed  from  will  therefore  bo 
affirmed. 

Dm  Witt,  X,  concurs. 

Blakb,  C*  J.,  did  not  participate  in  this  decision^  being  dis- 
qualified. 


WATiBoauani — IhTBBsiov  ov  SuiriBBAViAir  Watol  —  WiMre  wMn* 
nuiMa  water  •margei  sad  afterwards  niiki  and  rs-amargtib  U  iti  antira 
«mrM  oaa  ba  traoad,  tba  propriator  of  tha  land  al  tha  latter  poiiil  will  ba 
protooted  against  a  diTartion  of  tha  watar:  Saddler  ▼•  Lee,  06  Qa.  45;  42  Aol 
Bap.e2s  IfolddiMNi  ▼.  fimrMoH;  45  Pa.  St  614;  84  Am.  Daa.611,  aadDotei 
8aa  also  aitandad  note  te  WkeaUeif  ▼.  Bauffh,  64  Am.  Deo.  7S7. 

WATiBOOUBsn — iKjaNonoii  10  Botraih  DiTsasioir. — To  dlTort  or  na* 
laaaoaably  obatmot  a  waterooana  la  a  private  nnisanoa^  and  la  raeh  oasea 
•qoity  will  intarfara  bj  injnnetion  to  proraat  inraparabla  damage  and  avoid 
»  mnltiplioity  of  anites  UlbHdd  ▼•  BitfauhM  Water  Qo,,  86  Ala.  587;  11  Am. 
81.  Rep.  72»  and  note;  Ai/6rMT.  Jbwfo-efe.  ObncilObu.TS  OaL  426;  7  Am. 
81.  Rq».  183;  and  note  with  oaaeo  aoUaoted;  note  toSoMT,  Qwrnertf^Vi 
Am.  81.  Rep.  827. 

WATiRooirBniL  — RiOBiB  ov  Pama  ira  Junoa  AmuxraiAioass  8aa 
8ahd  ▼.  Qmnreario,  17  OoL  448;  81  Am.  Si.  Rep.  820t  Skmmom  ▼.  Wkderw, 
SI  Or.  85;  28  Am.  8I.  Rap,  727»  and  note;  dark  ▼•  PeaiMylaaala  B.  B.  Ok, 
146  Fla.  St.  488;  S7  Am.  St  Rq^  710^  and  note;  SirkUer  r.  Oohradoaprk^e^ 
16  UoL  61;  86  Am.  St  Rep.  246^  and  notei  Sea  also  aztendad  aotM  ta 
flUf  ▼•  OtmiK  86  Am.  Dioi  649^  and  ffmAw.  WiWamh  d8  Am.  Dm. 
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lanor— Pn8rarA&  LuBnirr  ov  Aanr.— Oa«  wIm  ■■wimiw^  wMMat 
«ithority»  ioMi  m  th«  tgeat  of  another  Mid  to  ilgn  hia  naiiM  to  u  doe- 
bill  M  maker,  is  not  humelf  perw>naUjr  liable  thereon  when  there  ie 
nothing  on  the  feoe  of  the  initrament  to  ihow  that  he  peraonallj  proa* 
ieae  to  pay  the  amonnt  named  therein. 

H.  M.  Sindair^  and  Stewart  and  Bou^  for  the  plaintiff  in 
•Ror« 

0.  W.  MeNamar^  for  the  defendant  in  error. 

NoBVAL,  J.    This  snit  was  brought  in  the  oonrt  below  hj 
Patrick  W.  O'Brien  against  Mary  Cole  and  David  Cole  up* 
on  a  written  instrument  of  which  the  following  is  a  copy: — 
^  Plum  Cbkek,  Nebraska,  September  16,  1885. 

«Due  P.  W.  O'Brien  for  acoonnt  of  D.  B.  Cole,  $350,  thxw 
hundred  and  fifty  dollars,  within  one  year  from  date. 

•*M.  COLB." 

There  was  verdict  for  the  plaintiff  against  David  Cole  for 
$814.40,  and  the  jury  foand  no  cause  for  action  against  Mary 
Cole.    The  defendant  David  Cole  brings  error. 

The  defendants  were  husband  and  wife.  At  and  for  sev* 
oral  years  prior  to  the  execution  of  the  duebill,  Mrs.  Cde 
owned  a  grocery  store  at  Plum  Creek.  The  business  was 
managed  by  the  husband  and  was  conducted  under  the  name 
of ''M.  Cole."  On  the  sixteenth  day  of  September,  1885, 
David  Cole  executed  and  delivered  the  duebill  sued  on,  io 
■etUement  of  a   claim   of  six   hundred  dollars  which  de» 
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fendant  in  error  held  against  one  D.  B.  Cole,  a  son  of  the 
defendants.  Although  it  appears  that  David  Cole  was  in  the 
babit  of  signing  his  wife's  name  in  the  management  of  the 
grooery  store,  yet  she  did  not  authorize  him  to  sign  her  name 
to  the  daebill,  nor  did  she  know  that  he  had  done  so  until 
some  time  afterwards;  that  he  had  acted  as  her  agent  in  the 
management  of  the  store,  conferred  no  authority  to  sign  her 
name  to  the  instrument  when  it  was  not  given  for  her  benefit^ 
of  which  the  plaintiff  was  aware.  It  haying  been  given  with> 
out  her  authority  and  not  for  her  use  and  benefit,  or  for  her 
separate  estate,  the  instrument,  as  to  her,  is  void,  and  the  jury 
so  found. 

The  oourt  charged  the  jury  that,  ^  if  David  Cole,  without 
being  requested  by  his  wife  so  to  do,  signed  her  name  to  the 
paper  sued  on,  he  is  himself  liable,  and  you  may  render  a 
verdict  against  him,  if  you  so  find,  for  the  amount  remaining 
unpaid.''  We  think  this  instruction  is  erroneous  and  waa 
prejudicial  to  the  plaintiff  in  error.  There  is  nothing  upon 
the  face  of  the  instrument  showing  that  he  personally  prom* 
ised  to  pay  the  amount  therein  named.  It  is  not  his  contract,, 
but  purports  to  be  the  obligation  of  M.  Cole.  While  he  as- 
sumed the  act  as  her  agent  without  authority,  he  is  not  for 
that  reason  personally  liable  in  an  action  upon  the  duebilL  The 
remedy  of  the  defendant  in  error,  if  any,  is  an  action  for  the 
fraud  of  David  Cole  in  falsely  assuming  authority  to  act  as 
her  agent:  1  Parsons  on  Contracts,  68;  Abbey  v.  (7&a<0, 6  Cush. 
64;  Ogdm  v.  Raymond^  22  Conn.  879;  58  Am.  Deo.  429; 
BartUU  v.  Tucker,  104  Mass.  836;  6  Am.  Rep.  240;  McHenry 
V.  Duffield,  7  Blackf.  41;  Hapkins  v.  Mehaffy,  11  Serg.  A 
R.  126;  HaU  v.  Crandall,  29  Cal.  568;  89  Am.  Deo.  64;  Dim* 
can  V.  NOea,  82  III.  532;  83  Am.  Dec  293. 

There  is  in  the  bill  of  exceptions  some  testimony  tending 
to  show  that  the  store  at  Plum  Creek  belonged  exclusively  to 
David  Cole,  and  that  he  carried  on  the  business  under  the 
name  of  ^  M.  Cole,"  although  the  weight  of  the  evidence  is  to 
the  effect  that  his  wife  was  the  sole  owner.  If  the  husband 
was  in  fact  the  proprietor  of  the  store,  and  with  intent  to  bitid 
himself,  signed  to-  the  duebill  the  name  under  which  he  car* 
ried  on  business,  instead  of  his  true  name,  he  would  be  liable 
in  an  action  on  the  instrument  itself,  for  in  such  case  it 
would  be  his  own  obligation.  The  jury  could  not  have  found 
for  the  plaintiff  upon  that  ground  for  the  reason  that  such 
view  of  the  case  was  not  submitted  to  them  by  the  instructions. 
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For  the  error  in  giviog  the  instmotion  oomplaiaed  of  the 
jadgment*ia  reversed  and  the  oanse  remanded  for  fiirthsr 
proceedings. 

The  other  judges  cononr. 

Agbnot — PxBSONAii  LumuTT  or  AonvT. — On«  who  witiMsl  aattMicl^ 
•aasamat  to  aot  m  th«  ageni  ol  another,  and  makes  either  a  deed  or  a  oimple 
oootraet  in  the  name  of  the  latter,  is  not  peraonally  liable  on  the  oovmaanti 
4n  the  deed  or  on  a  promiae  in  a  simple  oontraet^  naless  it  ernitnhw  apt 
words  to  bind  him  personalljs  Ball  ▼.  OrtmdaU^  29  OaL  567;  SS  Am.  Dea 
jS4,  and  note;  Dumoan  ▼.  ^ifet»  82  IlL  S32;  88  Am.  Deo.  293,  and  note;  Ojp- 
dm  ▼.  Boffwmdt  22  Conn.  879;  68  Am.  Deo.  429,  and  note;  Sieimm  ▼.  i^af* 
foil,  2  Oreenl.  858;  II  Am.  Dee.  Ill,  and  notei  iroOsee  ▼.  iSeitffay,  77  OdL 
19;  II  Am.  St.  Rep.  231,  and  note;  Joh$uom  ▼•  Armttrmiff,  88  Tex.  a25t  29 
Am.  81  Rep.  648,  and  note. 

Where  a  ooa  tract  la  entered  into  by  one  assnmlng  to  act  as  agent  for  an* 
«lfaer,  withont  having  been  anthoriaed  to  make  the  oontraot^  aneh  protonded 
agent  is  liable  personally  in  the  preoise  terms  of  the  oontraot:  Keemtt  ▼. 
ffarrodf  2  Md.  68;  66  Am.  Dee.  706,  and  note;  BoatUer  ▼.  iS^snter,  8  Wend. 
494;  24  Am.  Dee.  62;  and  note  with  oases  ooUeoted.  See  extended  note  to 
Jifi$w.  rerl^  60  Am.  Deo.  793;  note  to  ilNdrmw  r.  Als%  26  Am.  Deeu  ASI. 


First  National  Bane  of  Rapid  Gitt  t^.  Sbouritt 
National  Bank  of  Sioux  City. 

P4  Nbbbaska,  TL] 

Kmotiabi.1  iHSTBunvn  —  CaaTznoATB  ov  DarosR-^TtAiraiBa— ]>» 
FBN8B8.  <—  A  6oAa  jCefs  purchaser  of  a  negotiable  oertifioate  of  deposit 
for  Talne  before  maturity,  and  withont  notice  of  equities,  is  protootsd 
to  the  same  extent  as  an  innocent  holder  of  other  negotiable  paper;  bat 
U  such  oertificate  is  transferred  when  OTordue^  the  purohaaer  takss 
it  subject  to  all  defenses  that  oonld  have  been  made  had  it  not  left  the 
hands  of  the  payee. 

KaooTiABLB  iMaTRumNTS.  — OxanfiOATS  ov  Dbposit  ia  the  nsnal  for^ 
issued  by  a  bank,  and  made  payable  to  bearer  or  order,  are  negotialde. 

fTaooTiABLB  lirmtuiixinn — OxBnFiaATB  ov  Dxfosit — iHDoaanixiiT  wim- 
OUT  RaoouBSi.  —  When  a  oertifioate  of  depceit  is  indorsed  by  the  payee 
*'  without  recourse  "  before  due^  this  is  not  sufficient  to  diarge  a  6oaa 
JkU  purchaser  with  notice  of  defenses  existing  against  iti 

Vmotiablb  Insteumemts — CcBTinoATB  ov  Dbfobit — TEAiravBB  ov  wsnr 
Otbbdvb—  DBVBiraBS.  —  When  it  appears  from  the  face  of  a  oertifleati 
of  depceit  payable  to  the  order  of  the  payee  on  .its  return  properly  in> 
dorsed  that  it  is  payable  three  months  after  date^  it  is  a  time  oertifi- 
oate, and  if  transferred  by  the  payee  after  the  expiration  of  the  thrss 
oionths,  though  before  it  has  been  returned  properly  indorsed,  the  pofw 
ebaser  takes  it  as  then  overdue  and  subject  to  all  defenses  in  favor  sf 
the  maker  whieh  could  have  been  made  had  it  remained  ia  tha  hands 
M  the  original  payee. 
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Nbqotiablb  IfrsTRiniBsm  —  ChiirnnoATB  of  Dsposr— Rsnnur  ov 
■ORB  SiTiT.  —  When  a  oertifioate  of  depotil  in  the  ordinary  form  is  pay* 
•bit  on  its  return  doly  indorsedt  a  retnm  and  tender  of  the  oertiftcato 
pvopeiiy  indorsed  is  not  a  oonditioa  precedent  to  tho  right  to  maintain 
an  aetion  thereon. 

Hmotiablb  iNSTRUMBirrB — OBRTmoATB  OF  Dbposet — Obobs  Dbmahp  bt 
Makbr.  — When  a  negotiable  oertifioate  of  deposit  is  transferred  when 
overdne^  the  maker  may,  in  an  aotion  thereon  by  the  pnrohaser,  set  off 
any  eross  demand  existing  in  his  favor  against  tho  original  payoe  al  tho 
time  of  the  transfsr* 

CharUi  OfftUt^  for  the  plaintiff  in  error. 
Cangdon  and  Httnt^  for  the  defendant  in  error. 

NoBVAL,  J.  This  soit  was  brought  in  the  court  below  by 
the  defendant  in  error  upon  four  certificates  of  deposits  issued 
by  the  plaintiff  in  error,  payable  to  the  order  of  John  W.  Rose, 
and  by  him  indorsed  to  the  Security  National  Bank  of  Sioux 
City,  Iowa.  Three  of  the  certificates  were  for  $200  each,  and 
one  for  $150.72. 

The  defense  is  failure  of  consideration,  and  that  the  defend* 
ant  in  errot  acquired  the  certificates  after  maturity  and  under 
such  circumstances  as  to  charge  it  with  notice  of  the  maker's 
defense.  On  a  trial  to  the  court  there  was  judgment  for  the 
defendant  in  error  for  the  full  amount  of  the  certificates. 

Two  questions  are  presented  for  consideration:  ].  Is  the 
defendant  in  error  a  bona  fide  purchaser  of  the  certificates  for 
a  valuable  consideration,  before  maturity,  in  the  ordinary 
course  of  business,  without  notice  of  dishonor  or  of  facts  which 
impeach  their  validity  as  between  the  original  parties?  % 
Has  the  consideration  failed? 

The  certificates  are  alike,  except  as  to  amounts  and  num- 
ben,  and  in  the  following  form: — 

[In  border  line]  **  Dakota. 
^$20(X  First  National  Bank, 

^  Rapid  Citt,  Dak.,  Oct  8th,  1887. 

^  John  W.  Rose,  Esq.,  has  deposited  in  this  bank  two  bun* 
dred  dollars,  payable  to  the  order  of  himself  on  the  return  of 
this  oertifioate  properly  endorsed. 

*^  This  oertifioate  is  not  subject  to  oheok. 
^  Na  800&  Bichabd  0.  Lakn, 

<*Na  10729.  President* 

[On  margin]  **  Certificate  of  deporit** 

[Across  the  face  in  red  ink]  ^  This  certificate  payable  8 
months  after  date  with  6  per  oent  interest  per  annum  for  the 
time  specified*" 
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The  proofs  show  that  John  W.  Rose,  on  or  about  the  fifth 
day  of  October,  1887,  called  at  the  banking  house  of  Lake  and 
Halley,  private  bankers  at  Buffalo  Gap,  South  Dakota,  with 
three  certificates  of  deposit  issued  to  him  by  Morton  E.  Post 
&  Co.,  of  Cheyenne,  Wyoming,  one  for  $739.38,  one  for  $67.35» 
and  one  for  $77,  each  bearing  interest  and  maturing  at  differ* 
ent  dates,  and  instructed  G.  C.  Smith,  the  acting  cashier,  to 
send  the  certificates  to  the  First  National  Bank  of  Rapid 
City,  and  request  that  bank  to  issue  four  of  their  certificates^ 
payable  to  Mr.  Rose's  order,  as  follows:  Three  certificates  for 
$200  each,  and  one  for  $150.72,  in  exchange  for  the  Horton 
E.  Post  &  Co.'s  certificate  for  $739.38,  on  which  interest  ex- 
pired October  8, 1887.  Mr.  Rose  instructed  Cashier  Smith  to 
treat  the  other  two  certificates  in  like  manner  as  their  interest 
matured. 

On  October  5, 1887,  Lake  and  Halley  sent  the  three  certifi^ 
eates,  duly  indorsed  by  Mr.  Rose,  to  the  First  National  Bank 
of  Rapid  Gitji  inclosed  with  the  following  letter: — 

^Banking  Housk  of  Lake  and  Hallet, 

"Buffalo  Gap,  Dakota,  Oct  6,  1887- 
"James  Halley,  Esq.,  Cashier,  Rapid  City,  Dak. — Dear  Sir: 
Herewith  time  C.  D's,  Morton  B.  Post  A  Co.,  Cheyenne,  Wya, 
drawn  in  favor  of  John.W.  Rose,  and  indorsed  to  you,  as  fol- 
lows:— 
Na  12,800,  expiration  of  3  mos.,  Oct.  8,  '87.  $789  88 

Interest 11  84— $750  72 

Na  12,836,  expiration  of  3  mos.,  Oct.  20,  '87.      67  85 

Interest 1  01—    68  86 

No.  12,337,  expiration  of  8  mos.,  Oct.  21,  *87.      77  00 

Interest 1  15—    78  16 

^  When  the  first  C.  D.  matures,  send  us  your  time  C.  D's, 
8  months,  to  order  John  W.  Rose,  as  follows:  Three  for  $200 
each,  and  one  for  $150.72  for  the  balance.  Treat  the  others 
as  they  mature  in  like  manner. 

"  Yours  truly,  G.  C.  Smith,  A.  Cas. 

*' Would  not  take  our  C.  D's,  as  this  is  not  a  national  bank.'* 
This  letter  and  the  certificates  were  received  by  the  plaintiff 
in  error  on  the  sixth  day  of  October,  1887,  and  on  the  same 
day  forwarded  the  $739.38  certificate  for  collection  through 
the  First  National  Bank  of  Omaha.  On  the  eighth  day  of 
the  same  month  the  First  National  Bank  of  Rapid  City  issued 
the  four  certificates  of  deposit  in  suit,  and  sent  them  to  Lake 
and  Halley  on  the  same  day,  who  delivered  them  to  Mr.  Roea. 


Feb.  1892.]    Fibst  Nat.  Banc  v.  Sscubity  Nat.  Bank.    621 

There  was  no  other  Qonsideratioii  for  the  issae  of  the  four  oeiw 
tifioates  in  controversy.  They  were  issued  for  the  exact  amoani 
of  the  principal  and  interest  called  for  by  the  Poet  ft  COi  cer- 
tificate first  maturing. 

When  the  Post  A  Co.  certificate  reached  Cheyenne  and  waa 
presented  for  payment  the  makers  had  failed,  ha\ring  sus- 
pended and  assigned  on  the  morning  of  October  10, 1887.  The 
certificate  was  protested  on  the  following  day,  and  due  notice 
given  to  all  parties.  Rose  was  requested  at  once  to  take  back 
the  dishonored  certificate  and  return  the  four  certificates 
issaed  in  exchange  therefor,  which  he  declined  to  do. 

On  June  7,  1888,  Rose  sold  the  certificates  to  the  Secnrity 
National  Bank,  of  Sioux  City,  Iowa,  for  $750.72,  the  face 
value,  in  cash,  and  indorsed  them  to  it  ^  without  recourse.'' 
The  defendant  in  error  at  once  presented  the  certificates  to 
plaintiff  in  error  and  demanded  payment,  which  was  refused. 
Thereupon  this  suit  was  instituted. 

The  defendant  in  error  insists  that  it  is  an  innocent  holder 

of  the  paper.    The  established  doctrine  is  that  a  certificate  of 

deposit  in  the  usual  form  issued  by  a  bank  and  made  payable 

to  order  or  bearer  is  negotiable,  and  a  bona  fide  purchaser 

thereof  for  value  before  maturity,  without  notice  of  equities, 

is  protected  to  the  same  extent  as  an  innocent  holder  of  other 

negotiable  paper:    Bank  of  Peru  v.  Famsworih^  18  IlL  663; 

Laughlin  v.  MarBhaU,  19  111.  890;  Bean  v.  Brigge,  1  Iowa,  488; 

63  Am.  Dec.  464;  Huee  v.  Hamblin,  29  Iowa,  501;  4  Am.  Rep. 

244;  KUgore  v.  ButUey,  14  Conn.  862;  Drake  v.  Markle,  21  Ind. 

433;  83  Am.  Dec.  358;  National  State  Bank  v.  Ringel,  51  Ind. 

393;  Johnson  v.  Henderson,  76  N.  C.  227;  Pardee  v.  Fish,  60 

N.  Y.  265;  19  Am.  Rep.  176;  MiUer  v.  Austen,  13  How.  218; 

Curran  v.  Witter,  68  Wis.  16;  60  Am.  Rep.  827;  Moore  v.  Gano, 

12  Ohio  300;  Howe  v.  HaHness,  11  Ohio  St  449;  78  Am.  Dea 

812. 

It  is  also  equally  well  settled  that  where  a  certificate  of  de- 
posit is  transferred  when  overdue,  the  purchaser  takes  it  sub- 
ject to  all  defenses  that  could  have  been  made  had  it  not  left 
the  hands  of  the  payee:  Coye  v.  Palmer,  16  CaL  168;  Tripp 
V.  Curtenius,  36  Mich.  494;  24  Am.  Rep.  610. 

It  cannot  be  successfully  claimed  that  the  plaintiff  below, 
when  it  purchased  these  certificates,  had  actual  notice  of  the 
facts  surrounding  their  execution,  or  that  it  acted  in  bad  faith 
in  their  parchase.  It  paid  Rose  the  face  of  the  certificates  in 
^i^h,  discounting  only  the  interest    Truci  they  were  indorsed 
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by  the  payee  ^  without  reooarse,''  but  notice  cannoi  be  ini» 
plied  from  suob  an  indorsement  alone:  EpUr  ▼•  Funk^  8  Pa. 
8t  468;  Stevenson  ▼.  (yNeal,  71  IlL  814;  KeOey  y.  Whiime^,  45 
Wis.  110;  80  Am.  Rep.  697;  Fox  r.  Bank  of  Kanmu  City,  80 
Kan.  441. 

It  is  important  next  to  determine  whether  the  certificates  in 
suit  were  past  due  when  purchased  by  the  defendant  in  error, 
•o  as  to  charge  it  with  notice  of  facts  which  would  impeach 
their  validity  as  between  the  maker  and  payee.    Ck>on8el  for 
the  defendant  in  error^insist  that  the  certificates  are  only  paj* 
able  upon  their  return  and  presentation  to  the  maker,  prop* 
•rly  indorsed,  which  was  after  their  transfer  to  the  Security 
National  Bank,  and  therefore  were  not  dishonored  when  pm^ 
ehased.    This  contention  is  based  upon  the  phrase^  **on  iba 
return   of  this  certificate  properly  indorsed/*  used  in  the 
printed  form  of  the  certified  tea     If  they  contained  no  other 
stipulation  as  to  time  of  payment,  there  would  be  ground  tor 
debate  that  they  did  not  become  due  until  payment  was  de- 
manded, and  that  their  dishonor  would  not  be  presumed  from 
lapse  of  time.    Authorities  are  to  be  found  which  sustain  such 
a  doctrine,  but  the  decisions  are  not  all  one  way.    Many  adju* 
dicated  cases,  as  well  as  text-books,  lay  down  the  proposition 
that  a  certificate  of  deposit  in  the  ordinary  form,  payable  on 
ita  return  duly  indorsed,  is  in  legal  efieot  a  promissory  notti 
and  is  due  immediately  upon  its  execution,  and  that  suit  may 
be  brought  thereon  without  a  previous  demand,  the  same  as 
in  the  case  of  a  promissory  note  payable  on  demand.    As  we 
construe  the  certificates  sued  on  in  this  action  we  are  not  now 
called  upon  to  choose  between  these  conflicting  authorities,  or 
to  decide  whether  demand  certificates  are  subject  to  the  same 
rule  which  governs  and  controls  demand  notes,  for  these  are 
time  certificates.     By  their  terms  they  are  payable  three 
months  after  their  date.    Clearly  that  is  the  meaning  of  the 
words  stamped  across  the  face  of  the  instruments.    They  are 
capable  of  no  other  reasonable  construction.    The  holder  could 
not  have  lawfully  demanded  payment  before  the  expiration  of 
the  three  months,  and  had  suit  been  instituted  before  such 
time  had  elapsed,  it  would  have  been  prematurely  brought 
The  words  "  on  the  return  of  this  oertiflcate  properly  indorsed,** 
when  read  in  connection  with  the  other  stipulations,  do  not 
eontrol  the  time  of  payment,  nor  was  it  indispensable  to  a 
recovery  that  the  certificates  shoold  have  been  previously  pre- 
sented to  the  maker  duly  indorsed.    To  hold  that  the  tender 
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of  a  certificate  properly  indorsed  is  a  condition  precedent  to 
maintain  an  action  thereon^  would  defeat  a  recovery  upon  a 
lost  certificate,  and  would  prevent  a  third  person  from  becom- 
ing the  owner  of  a  certificate  payable  to  the  order  of  the  payee, 
unless  indorsed.  Such  a  rule  would  be  unsound  in  principle^ 
and  contrary  to  the  weight  of  the  decisions:  Caasidy  y.  Fir$t 
Nat.  Bank,  30  Minn.  86;  Citizens*  Nat.  Bank  y.  Brcwn^  45 
Ohio  St.  39;  4  Am.  St  Rep.  526. 

Construing  together  all  the  conditions  of  the  instruments  in 
suit,  and  giving  effect  to  every  part,  as  we  must,  they  are  pay* 
able  three  months  after  their  date  to  the  payee,  or  to  the  per* 
■on  by  him  transferred:  Brett  v.  Ming,  1  Fla.  447;  HwrU  y» 
Divine,  87  IlL  137. 

.    In  the  case  last  cited,  the  certificate  was  in  the  following 
form: — 

^Banking  Housb  of  B.  T.  Hunt  A  Co., 

Sycamorb,  III.,  March  9,  1861. 

^  C.  M.  Chase,  Bsq.,  has  deposited  in  this  bank  two  hun- 
dred and  eighty  dollars  and  fifty  cents  in  currency,  subject 
to  the  order  of  himself,  and  payable  in  like  funds  on  return 
of  this  certificate  three  months  after  date. 

"  E.  T.  HuisT  &  Co." 

It  was  held  that  it  was  payable  absolutely  three  months 
after  its  date,  and  that  a  return  of  the  certificate  was  not  a 
condition  precedent  to  the  recovery.  The  similarity  of  the 
certificate  in  the  Illinois  case  to  the  ones  we  are  consider* 
ing,  entitles  that  decision  to  great  weight  as  a  precedent  here» 
When  these  certificates  were  purchased  by  the  defendant  in 
error  they  were  five  months  overdue,  and  being  dishonored^ 
the  maker  is  entitled  to  all  defenses  against  them,  it  could 
have  urged  had  action  thereon  been  brought  by  the  payeer 
Britton  y.  Berry,  20  Neb.  825, 830;  Firet  Nat.  Bank  v.  Edholmf 
25  Neb.  741. 

These  certificates  of  deposit  were  issued  in  exchange  for  tha- 
Post  &  Co.  certificate.  There  was  no  other  consideration. 
The  record  discloses  that  the  plaintiff  in  error  used  due  dili* 
gence  in  presenting  for  payment  the  Poet  A  Co.  certificate. 
When  presented,  the  makers  had  failed.  It  was  immediately 
protested  and  notice  given  to  Rose,  the  payee  and  indorser, 
the  dishonored  certificate  tendered  to  him,  and  these  certifi* 
cates  demanded.  Whether  the  Post  &  Co.  certificate  was 
•old  to  the  First  National  Bank  of  Rapid  City,  or  was  simply 
received  by  it  for  collection,  can  make  no  difference  as  to  tho 
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€iifficiency  of  the  defense.  If  received  as  a  collection,  then  Che 
proceeds,  when  collected,  were  to  go  to  the  bank  in  payment 
•of  the  certificates  in  suit  issued  before  the  Post  A  Ca  ce^ 
tificate  was  transmitted.  Payment  being  refused  when  pre- 
«ented  to  the  makers,  the  consideration  for  these  certificates 
failed:  LintUey  y.  McClelland^  18  Wis.  481;  86  Am.  Dec.  786; 
FUig  ▼.  SUet,  43  Ohio  St  53;  54  Am.  Rep.  800. 

If  the  plaintiff  in  error  is  regarded  as  the  owner  of  the  Poet 
A  Co.  certificate,  then  Rose  was  liable  thereon  as  indorser. 
Every  step  was  taken  to  charge  him  as  such,  and  the  First 
National  Bank  of  Rapid  City  could  maintain  an  action  against 
Rose  on  his  contract  of  indorsement.  Then  under  the  pro- 
Tisions  of  our  code  relating  to  set-off  and  counterclaim,  it 
•oould  have  been  pleaded  as  a  defense  if  this  suit  had  been 
brought  by  Rose;  and  the  certificates  in  controversy  being 
^lishonored  when  transferred  to  the  Security  National  Bank, 
the  plaintiff  in  error  can  plead  and  prove  any  defense  which 
•oould  legally  be  made  by  it  if  Rose  were  the  plaintiff. 

In  Edney  v.  WiUUy  23  Neb.  56,  the  author  of  that  opinion, 
after  quoting  section  81  of  the  code,  says:  '*  This  clearly  im- 
plies that  set-off  may  be  allowed  against  a  note  transferred 
after  due.  In  England  the  indorsee  of  an  overdue  note  or  bill 
is  liable  to  such  equities  as  attach  to  it  in  itself,  but  only  to 
€uch,  and  not  to  those  arising  out  of  collateral  matters,  nor  to 
any  set-off  that  is  not  good  against  his  indorser;  and  so  at 
<K>mmon  law  in  this  country  in  some  states  it  is  held  that  not 
all  equities  which  might  be  set  off  against  the  origiiial  payee 
can  be  set  off  against  a  third  party  who  is  affected  with  con- 
etructive  notice  of  set-off,  but  only  those  attaching  to  the  par- 
ticular note  in  suit The  English  rule  seems  to  be  based 

upon  the  doctrine  of  recoupment,  and  is  not  applicable  in  any 
etate  having  a  statute  similar  to  our  own,  where  independent 
■and  collateral  claims  may  be  set  off  against  an  overdue  note 
in  the  hands  of  a  payee." 

In  any  view  of  the  case  the  defense  is  well  grounded,  and 
ehould  have  been  sustained.  The  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

The  other  judges  concur. 

Banks— CsRTinGATn  or  DKPOsrr— Wnnma  KnortABLa.  — Aearlli 
4oate  of  deposit  payable  to  the  order  of  the  depoeitor  in  evmnt  fondi  mptm 
the  retain  of  the  oertifloate,  ia  in  effeet  a  negotiablo  promisMiy  aota,  and  aa 
eoeh,  is  gOTemed  hv  the  rales  and  prinoiplea  applUiablo  to  Ihat  elaas  of 
fapers  Oiikm'9  Na(L  Bank  ▼.  Brmmi^  iS  Ohio  8k  Ui  4  Am.  81  Repw  626^ 
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note;  Pardee  ▼.  FUh^  00  N.  Y.  SOS;  19  Am.  Rep.  170;  TFettM  ▼.  Adamei, 
4  OaL  87;  00  Am.  Deo.  679,  and  note.  Oonira,  aae  Lhtdeeif  t.  MeOleiiam^ 
18  Win  481;  00  Am.  0oa  780»  and  note  with  eases  ooUeoted;  to  the  saine 
«ffaot  see  Huee  ▼.  HambUn,  29  Iowa,  501;  4  Am.  Bep.  2AL  A  oertifloete 
«ff  depoeit  is  negotiable  where  it  is  made  payable  to  the  depositor  or  his  or 
^L&Tp  at  a  speoified  time  after  date  with  interests  Bean  ▼.  Brigge^  1  Iowa» 
469;  03  Am.  Deo.  404,  and  note:  See  notee  to  Long  ▼.  Siraue,  67  Am.  Bep^ 
«7»  and  (TNeiUr.  Brv4for4,  42  Am.  Doa  677. 

KaOOTIASLB    bfSTEUMUITS  —  SrFMff   OF    IHDOBSmVlIT   WlTBOOT    Rl- 

<x>UBn.  —  For  a  disonssioo  of  this  subject^  see  DremnBm  ▼•  Bmm^  124  HL  176; 
7  Am.  Si.  Rep.  834,  and  extended  note, 

Kbootiablb  iMSTRUKxirra —  CxRTifnuTn  or  Dvosir — Tanrsmi  wnv 
Otksdub.  —  A  oertificate  of  deposit  payable  on  return  of  the  oertifioate 
properlj  indorsed  is  a  negotiable  note,  payable  on  demand,  and  is  dishonored 
after  the  lapee  of  a  reasonable  time  from  its  issne,  aad  any  person  taking 
ift  after  snoh  reasonaUe  time  has  elapsed,  takes  it  snbjeot  to  the  equities  be* 
tween  the  parties  to  its  2V^  T,  CWtiealMb  80  Mioh.  494|  24  Aiih  Rep.  010^ 
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Buonoiit— SrATum  — CoNflrravonoN  — liAHDATOftT  Am  Daaann 
Pnoinsioira.  ~  When  a  statute  expressly  or  by  fair  implioation  deolareo 
»ny  act  to  be  essential  to  a  Talid  eleotion  or  that  an  aot  shall  be  per* 
formed  in  u  giren  manner  and  no  other,  suoh  provisions  are  mandatory 
and  oxoluaiTe;  but  if  the  statute  simply  proTides  that  oertaia  aets  or 
things  shall  be  done  within  a  partionlar  time,  or  in  a  partionlar  manner, 
and  does  not  deelare  that  their  perforroanoe  is  essential  to  the  Talidity 
of  the  eleotion  they  will  be  regarded  as  mandatory  if  they  do^  and  diroo- 
tory  if  they  do  not»  affeot  the  aotnal  merits  of  the  eleotion. 

■Lionoiis — Statutib — Mamdatobt  ahd  Dibbotobt  PaoYiBHim.  —  Sla^ 
vtory  prorisions  whioh  fix  the  day  and  plaoe  of  the  eloetion»  and  the 
qualifioation  of  the  rotors  are  mandatory,  while  those  whioh  relate  to 
the  mode  of  prooedure  in  the  eleotion,  and  to  the  reoord  and  letum  of 
the  results^  are  directory  merely. 

■uonom— AmruAtiAV  Ballot  Snmt— Mabx  Madu  With  Pbroiii. 
Under  the  "Australian  ballot  system,"  a  protrision  of  a  statute  that  tho 
voting  mark  shall  be  made  with  ink  is  direotory  merely,  and  if  the 
mark  is  made  with  penoil  the  ballot  is  not  thereby  rendered  Toid;  nor 
is  its  Tslidity  afTeoted  by  a  further  prorislon  of  the  statute  that  "no 
eleetor  shall  pUoe  any  mark  upon  his  baUol  by  wUeh  it  may  afterwards 
bo  idsntiiied  as  the  one  ho  voted. " 

■uonova— Maekiiio  Ballotb.  —Under  a  statute  profidiag  that  ^'ao 
eleetor  shall  plaoe  any  mark  upon  his  ballot  by  whioh  it  may  afterwards 
bo  ideatifled  astheons  havotsd,"  the  mark  prohibited  bsuoh  aooo 
whether  totters^  flguree,  or  eharaeten  in  ink  or  in  peneil,  as  shows  aa 
lateatioa  oa  the  part  of  the  voter  to  distinguish  his  partionlar  ballot 
from  others  of  its  otass^  and  not  one  tiiat  is  oommoa  to  and  not  distia* 
guishable  from  others  in  that  olasa^  and  the  ballot  itself  must  famish 
ML  8r.  Bar.  Vol.  XXZm.— 4» 


626  Stats  v.  Russklu  [Nebnaka, 


•TideBM  of  Ml  vnlawfol  faitanfeioii  on  th«  fwri  of  tlio  rotor, 
iDitUI%  or  a  mark  known  to  bo  hi%  or  tho  liko. 
BLBonoN&  ~~  Pbrimptort  Mandamui  will  not  bo  Ivaod  wquiring  tht 
Indgoo  and  olerka  of  election  to  oonnt  balloti  wrongfnllj  rojoetod  bf 
them  when  snoh  ballote  are  beyond  their  oontrol  and  hMPo  beoa  ro> 
tnmed  to  the  oonnty  clerk. 

O.  C.  Flanaburgj  for  the  relator. 
JZ.  £.  Keeiter^  for  the  respondent 

Post,  J.  At  the  general  election  in  1891  the  relator  and  one 
Cassell  were  opposing  candidates  for  the  office  of  supervisor  of 
Mullallj  township,  Harlan  County,  and  upon  a  count  thereof 
each  was  credited  with  thirty-two  votes.  There  was  cast,  in  ad- 
dition thereto,  one  vote  for  the  relator,  otherwise  regular,  but 
the  mark  opposite  his  name  was  made  with  a  lead  pencil 
instead  of  ink.  The  respondents,  who  were  the  judges  and 
clerks  of  election,  rejected  said  ballot,  and  relator  now  seeks 
a  peremptory  order  from  this  court  requiring  them  to  meet 
and  count  said  vote  in  his  favor  and  declare  the  result  The 
question  presented  involves  a  construction  of  section  20  of  the 
act  approved  March  4,  1891,  known  as  the  Australian  ballot 
law.  The  provisions  of  said  section,  so  far  as  they  are  material 
in  this  connection,  are  as  follows:  — 

**  Sec.  20.  When  any  duly  qualified  elector  shall  present 
himself  at  the  polling  place  of  his  election  district  or  precinct, 
for  the  purpose  of  voting  at  any  election  then  in  progress,  he 
shall  receive  from  a  member  of  the  election  board  a  ballot  upon 
the  back  of  which  two  members  of  the  board  shall  first  write 
their  names  in  ink;  the  elector  shall  then  forthwith  proceed 
alone  into  a  compartment,  if  one  be  then  unoccupied,  and 
shall  prepare  his  ballot  by  marking  in  the  appropriate  mar- 
gin or  place  a  cross  (X)  with  ink  opposite  the  name  of  the 
candidate  of  his  choice  for  each  office  to  be  filled,  or  by  filling 
in  with  ink  the  name  of  the  candidate  of  his  choice  in  the 
blank  space  provided  therefor,  and  marking  a  cross  (X)  with 
ink  opposite  thereto;  and  in  case  of  a  question  submitted  to 
the  vote  of  the  people,  by  marking  in  the  appropriate  margin 
or  place  a  cross  (X)  with  ink  against  the  answer  he  desires 
to  give.** 

In  the  construction  of  statutes  of  this  character  it  is  import- 
ant to  keep  in  mind  two  recognized  principles:  1.  That  the 
legislative  will  is  the  supreme  law  and  the  legislature  may 
prescribe  the  forms  to  be  observed  in  the  conducting  of  eleo* 
tions  and  provide  that  such  method  shall  be  exclusive  ckf  all 
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oihera;  2.  Since  the  first  conBideration  of  the  state  is  to  giye 
effect  to  the  expressed  will  of  the  majority,  it  is  directly  inter* 
ested  in  having  each  voter  cast  a  ballot  in  accordance  with 
the  dictates  of  his  individual  judgment 

Recognizing  the  principle  first  stated  the  courts  have  unt* 
formly  held  that  when  the  statute  expressly  or  by  fair  impli- 
cation declares  any  act  to  be  essential  to  a  valid  election,  or 
that  an  act  shall  be  performed  in  a  given  manner  and  ne 
other,  such  provisions  are  mandatory  and  exclusive.  By  an 
application  of  the  second  principle,  the  courts,  in  order  to  give 
effect  to  the  will  of  the  majority  and  to  prevent  the  disfran* 
chising  of  legal  voters,  have  quite  as  uniformly  held  those 
provisions  to  be  formal  and  directory  merely,  which  are  not 
essential  to  a  fair  election,  unless  such  provisions  are  declared 
to  be  essential  by  the  statute  itself. 

Judge  McCrary,  in  the  last  edition  of  his  excellent  work  on 
the  Law  of  Elections,  section  190,  states  the  rule  as  follows: 
''If  the  statute  expressly  declares  any  particular  act  to  be  ea- 
sential  to  the  validity  of  the  election,  or  that  its  omission  shall 
render  the  election  void,  all  courts  whose  duty  it  is  to  enforce 
such  statute,  must  so  hold,  whether  the  particular  act  in  quea- 
tion  goes  to  the  merits,  or  affects  the  results  of  the  election  or 
not  Such  a  statute  is  imperative,  and  all  considerations 
touching  its  policy  or  impolicy  must  be  addressed  to  the  leg* 
islature.  But  if,  as  in  most  cases,  the  statute  simply  provides 
that  certain  acts  or  things  shall  be  done,  within  a  particular 
time,  or  in  a  particular  manner,  and  does  not  declare  thai 
their  performance  ia  essential  to  the  validity  of  the  electioii, 
then  they  will  be  regarded  as  mandatory  if  they  do,  and  di- 
rectory if  they  do  not,  affect  the  actual  merits  of  the  election.'* 

Mr.  Paine,  in  his  work  on  Elections,  section  498,  expresses 
the  same  views  in  the  following  language:  *'  In  general,  thcee 
statutory  provisions  which  fix  the  day  and  the  place  of  elec- 
tion and  the  qualifications  of  the  voters  are  substantial  and 
mandatory,  while  those  which  relate  to  the  mode  of  procedure 
in  the  election,  and  to  the  record  and  the  return  of  the  re- 
tolts,  are  formal  and  directory.  Statutory  provisions  relat- 
ing to  elections  are  not  rendered  mandatory  as  to  the  people 
by  the  circumstance  that  the  officers  of  the  election  are  sub- 
jected to  criminal  liability  for  their  violation.  The  rules  pre- 
•oribed  by  the  law  for  conducting  an  election  are  designed 
chiefly  to  afford  an  opportunity  for  the  free  and  fair  exercise 
tf  the  electiva  franchise,  to  prevent  illegal  votes,  and  to  ascer* 
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tain  with  oertalniy  the  result  Generally  Buoh  mlee  ara  di* 
reotorji  not  mandatoryi  and  a  departure  from  the  mode 
prescribed  will  not  vitiate  an  election,  if  the  irregularities  do 
not  deprive  any  legal  voter  of  his  vote,  or  admit  an  ill^al 
one,  or  cast  uncertainty  on  the  result,  and  have  not  been 
occasioned  by  the  agency  of  a  party  seeking  to  derive  a  bene* 
fit  from  them." 

The  view  expressed  by  these  authors  has  thetupport  of  the 
great  majority  of  cases  in  this  country  and  England.  In  fiaot 
we  are  not  aware  that  there  is  to  be  found  in  the  reports  any 
diversity  of  opinion  on  the  subject  The  following  are  a  &w 
of  the  many  cases  in  point:  Oclu  y.  State^  84  Ind.  425;  PiaU 
y.  PeopU^  29  111.  54;  Bamn  v.  Swperviwri^  51  Miss.  805;  Fry 
▼.  Booth,  19  Ohio  St  25;  Tarbox  v.  Sughrw,  86  Kan.  225; 
De  Berry  v.  NichoUon,  102  N.  C.  465;  11  Am.  St  Rep.  767. 
In  the  last  case  this  rule  was  held  to  apply  to  a  constitutional 
provision. 

There  are  other  sections  of  the  act  which  shed  light  upon 
the  subject,  and  assist  us  in  determining  the  intention  of  the 
legislature.  For  instance,  it  is  provided  by  section  13,  ^  that 
the  ballots  shall  be  supplied  by  the  oounty  or  other  munici- 
pality," and  that  ^  ballots  other  than  the  official  white  bal* 
lots  printed  by  the  respective  county  or  municipal  clerks 
according  to  the  provisions  of  this  act  shall  not  be  cast  or 
counted  at  any  election.'^  By  section  23  it  is  provided  that, 
*^  No  judge  of  election  shall  deposit  in  the  ballot  box  any  bal- 
lot unless  it  is  identified  by  the  signature  of  two  of  the  judges 
of  election,''  and  that  every  person  violating  the  foregoing 
provisions  shall  be  gailty  of  a  misdemeanor.  By  section  26 
it  is  provided  as  follows:  **  Sec.  25,  In  the  canvass  of  the 
votes,  any  ballot  which  is  not  indorsed,  as  provided  in  this 
act,  by  the  signature  of  two  (2)  judges  upon  the  back  thereof 
shall  be  void  and  shall  not  be  counted,  and  any  ballot  or 
parts  of  ballot  from  which  it  is  impossible  to  determine  the 
elector's  choice  shall  be  void,  and  shall  not  be  oounted;  pro- 
vided, that  when  a  ballot  is  sufficiently  plain  to  gather  there* 
fibom  a  part  of  the  voter's  intention,  that  it  shall  be  the  dn^ 
•f  the  judges  of  election  to  count  such  part" 

It  may  be  as  contended  by  respondent's  counsel  that  the 
proviso  in  the  last  section  was  intended  to  apply  only  to 
ballots  otherwise  regular,  but  on  which  the  voter  has  failsdt 
through  negligence,  illiteracy,  or  other  cause,  to  clearly  ex- 
press his  intention  as  to  every  office  named  thereon.     The 
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inference  te  Btrong,  however,  from  the  language  of  the  sot* 
aval  seotioas  to  which  reference  has  been  made,  that  the 
l^pslature,  by  declaring  a  limited  number  of  provisions  to  be 
mandatory,  and  a  compliance  therewith  essential  to  a  legal 
ballot,  intended  the  other  provisions  as  directory  only.  We 
are  fortunately  not  altogether  without  authority  on  this  ques- 
iion. 

There  have  been  numerous  decisions  under  the  English 
and  Canadian  election  laws  after  which  ours  appears  to  have 
been  modeled.  For  instance,  in  OrarU  v.  ifcCallumf  12 
Canadian  Law  Journal,  118,  it  is  held  that  under  a  statute 
which  directs  the  voting  mark  to  be  made  with  a  pencil,  a 
mark  with  ink  does  not  render  the  ballot  void.  Mr.  Wig- 
more,  in  an  appendix  to  the  second  edition  of  his  Treatise  on 
the  Australian  Ballot  System,  page  193,  after  examining  all 
of  the  reported  cases  upon  that  branch  of  the  subject,  con- 
cludes in  the  following  language:  "  Wherever  our  statutes  do 
not  expressly  declare  that  particular  informalities  avoid  the 
ballot,  it  would  seem  best  to  consider  their  requirements  as 
directory  only.  The  whole  purpose  of  the  ballot  as  an  insti- 
tution is  to  obtain  a  correct  expression  of  intention;  and  if  in 
a  given  ease  the  intention  is  clear,  it  is  an  entire  misconcep- 
tion of  the  purpose  of  the  requirements  to  treat  them  as  es- 
sentials; that  iS|  as  objects  in  themselves,  and  not  merely  as 
means." 

It  is  urged  as  an  objection  to  this  construction  of  the  stat- 
ute that  it  will  interfere  with  the  secrecy  of  the  ballot.  Sec- 
tion No.  29  provides:  ^  No  elector  shall  place  any  mark  upon 
his  ballot  by  which  it  may  afterward  be  identified  as  the  one 
he  voted." 

It  will  be  noticed  that  a  ballot  marked  in  violation  of  the 
foregoing  provision  is  not  declared  to  be  void.  The  force  of 
the  objection  is  apparent,  however,  if  the  effect  of  our  con- 
struction would  be  to  defeat  or  interfere  with  the  secrecy  ot 
the  ballot,  since  that  is  one  of  the  primary  objects  of  the  law. 
The  construction  which  we  have  given  the  statute  will  not, 
however,  be  attended  with  any  such  efTect.  It  is  not  every 
mark  by  means  of  which  a  ballot  might  subsequently  be 
identified  which  is  a  violation  of  the  statuta.  The  mark  pro- 
hibited by  law  is  such  a  one,  whether  letters,  figures,  or  char- 
aeters,  as  sj^ows  an  intention  on  the  part  of  the  voter  to 
distinguish  his  particular  ballot  from  others  of  its  class,  and 
not  one  that  is  common  to  and  not  distinguishable  from  others 
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«f  a  designated  class.    The  fact  that  a  number  of  ballots  any 
without  any  evidence  of  a  fraudulent  intention  on  the  part  of 
the  voters,  distinguishable  from  others  cast  at  the  same  poll- 
ing places,  aS|  for  instance,  marked  with  a  pencil  or  with  ink 
of  a  different  color,  does  not  bring  them  within  either  the 
letter  or  spirit  of  the  statute.    The  English  and  Canadian 
eases  are  not  harmonious  on  the  subject,  but  according  to 
Wigmore,  page  194,  the  sounder  view  is  that  the  ballot  itself 
must  furnish  evidence  of  an  unlawful  intention  on  the  part 
of  the  voter,  such  as  his  initials  or  a  mark  known  to  be  hiS| 
or  the  like.    Neither  can  a  ballot  be  said  to  be  marked  in 
violation  of  law  because  the  voter,  by  reason  of  the  happen- 
ing of  contingencies  or  presence  of  conditions  not  contem- 
plated at  the  time,  is  subsequently  able  to  distinguish  it  from 
all  others.    It  is  true  the  ballot  in  controversy  in  this  case 
might  be  distinguished  by  the  voter  who  marked  it,  since  it 
is  the  only  one  at  the  polling  place  marked  with  a  pencil 
Yet  the  same  result  would  follow  in  every  case  where  a  single 
Tote  is  cast  for  any  one  of  the  several  candidates  named  on 
the  ballot.    We  are  aware  that  our  views  on  this  branch  of 
the  subject  are  not  in  harmony  with  the  recent  cases  in  the 
supreme  court  of  Connecticut,  vis.:  Taleott  y.  PhUbrieky  59 
Conn.  478,  and  Fields  v.  Osbome,.  60  Conn.  644.    In  the  last 
case,  under  a  statute  substantially  like  ours,  but  which  au- 
thorizes the  printing  of  tickets  by  the  respective  political 
parties,  it  was  held  that  the  name  on  the  tickets  of  one  party 
of  a  candidate  for  judge  of  probate  when  said  office  could  not 
tte  filled  at  that  election,  and  on  the  other  of  additional  words 
descriptive  of  one  of  the  offices,  were  distinguishing  marks 
lor  which  the  ballots  of  both  parties  should  be  rejected.    To 
our  minds,  however,  the  reasoning  of  the  dissenting  judges  is 
the  more  satisfactory  and  convincing,  and  certainly  more  in 
accord  with  the  weight  of  authority.    We  think,  too,  that  the 
•onstruction  given  our  statute  is  most  promotive  of  fairness 
and  purity  in  elections,  and  less  liable  to  result  in  the  dis* 
franchising  of  honest  voters  through  mere  omissions  or  mis* 
takes  of  their  own,  or  the  negligence  or  design  of  publio 
officers. 

We  have  not  overlooked  the  case  of  People  T.  Board  of  Can^ 
9a88er$y  129'  N.  Y.  895.  The  statute  of  that  state  provides  te 
official  ballots  of  the  different  parties  and  requires  the  county 
•lerk  to  see  to  having  them  printed  and  distributed.  For 
the  purpose  of  identifying  them  as  official,  they  are  all  le^* 
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quired  to  be  printed  in  the  same  way,  upon  tbe  same  kind  of 
paper,  and  on  the  back  of  each  ballot  must  be  printed  in 

prescribed  type  the  words   "Official   Ballot   for /'  and 

after  (be  word  ^  for "  shall  follow  the  name  of  the  polling 
district  for  which  it  is  prepared,  and  a.fae  simile  of  the  signa- 
ture of  the  clerk*    It  is  further  provided  that  there  shall  be 
no  indorsement  on  the  ballot  other  than  as  above.     By  an* 
other  section  it  is  provided  that  no  inspector  of  elections  shall 
deposit  in  any  ballot  box  any  ballot  which  is  hot  properly  in- 
dorsed and  numbered,  and  that  no  ballot  which  has  not  the 
official  indorsement  shall  be  counted.    By  still  another  sec- 
tiou  it  is  provided  that  all  ballots  on  which  the  voter  or  any 
person  with  Lis  knowledge  has  placed  any  mark  with  inten- 
tioD  that  it  shall  afterward  be  distinguished,  shall  be  ydd 
and  shall  not  be  counted.     The  county  clerk  in  that  case, 
by  accident  or  design,  sent  to  one  polling  district  the  ballots 
prepared  for  another  in  the  same  town  and  viee  versa^  so  that 
the  ballots  voted  by  one  party  in  tbe  first  district  of  the  town 
of  C*  bore  the  number  of  the  second  district,  and  those  voted 
by  the  same  party  in  the  latter  bore  the  number  of  the  first 
district.    For  this  irregularity  the  ballots  in  question  were  all 
declared  illegal  and  void  by  the  court,  on  the  grounds  that 
the  indorsement  thereon  was  not  prescribed  by  law,  and  was 
a  distinguishing  mark  within  the  meaning  of  the  statute.  The 
reasons  alleged  by  the  majority  of  the  court  for  holding  the 
indorsement  in  question  to  be  a  distinguishing  mark  are  not 
•atisfactory  to  us.     It  is  argued  that  by  means  of  the  erro- 
neous designation  thereon,  the  ballots  were  readily  distinguish- 
.  able  as  those  of  one  political  party,  since  the  mistake  only  in* 
volved  those  of  one  party.   This  is  true,  no  doubt,  yet  the  bal- 
lots deposited  in  any  box,  it  is  assumed,  may  always  be  classi* 
fied  politically,  from  the  choice  of  candidates  by  the  rotersL 
That  case  afifords  an  excellent  illustration  of  the  dangerous 
eonsequences  of  a  strict  construction  of  election  laws,  and 
the  imposing  upon  innocent  voters  of  penalties  for  the  dere- 
liction of  public  officers.     Ballots  to  the  number  of  twelve 
hundred  were  rejected  and  the  majority  of  voters  of  a  dis- 
trict disfranchised  through  no  fault  of  their  own,  but  on  ao- 
count  of  the  act  of  a  public  official,  in  whose  integrity  and 
efficiency  they  had  a  right  to  rely.    We  agree  with  the  views 
expressed  by  Judge  Peckham  in  his  dissenting  opinion  in  that 
osse,  who  after  stating  the  facts  substantially  as  above,  says:— 
''The  mere  statement  of  the  proposition  to  reverse  the  re> 
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■nit  of  an  election  under  such  circumstances  and  for  soeh  a 
eaiue  is  calculated  to  create  in  most  minds  a  feeling  that,  if 
aoioally  consummated,  gross  injustice  would  thereby  be  done» 
and  that  no  fair  reading  of  any  ballot  law  would  permit  its 
consummation.  To  utterly  disfranchise  hundreds  of  innocent 
legal  voters  becauise  the  employee  or  messenger  of  some  public 
officer  made  a  mistake  like  the  one  in  question,  seems  to  me 
to  work  a  burlesque  on  the  ballot  act  and  its  construction. 
Where  any  particular  oonstruction  which  is  given  to  an  act 
leads  to  gross  injustice  or  absurdity,  it  may  generally  be  said 
that  there  is  fault  in  the  construction,  and  that  such  an  end 
was  never  intended  or  suspected  by  the  framers  of  the  aeU 
A  construction  of  this  kind  placed  upon  the  act  here  under 
discussion  certainly  tends  to  bring  the  law  itself  into  con- 
tempt The  construction  of  this  act  by  the  majority  of  the 
court  is,  as  I  believe,  wholly  unnecessary,  and  (I  say  it  with 
great  respect)  unreasonable." 

Notwithstanding  our  conclusion  that  the  ballot  in  coning 
versy  is  valid  and  should  have  been  counted,  we  must  deny 
the  peremptory  writ,  for  the  reason  that  the  ballots  have  all 
been  returned  to  the  county  clerk  and  are  not  now  in  the  ens- 
tody  or  under  the  control  of  the  respondents.  We  might  have 
disnniseed  the  relator's  action  on  that  ground  without  constru- 
ing the  statute  but  have  felt  constrained,  in  view  of  the  urgent 
request  of  counsel,  to  examine  the  more  important  questioo 
presented  by  the  record. 

The  other  judges  concur. 

ELicmoif  8 — Statutks,  Whut  Makdatobt  ahd  whin  DreacrroBT.  —He 
•Utate  expressly  declares  any  parttonlar  act.  to  be  essential  to  the  validity 
ol  an  election,  or  that  its  omission  shall  render  the  election  Toid,  the  oonrts 
most  hold  the  statute  to  be  mandatory,  whether  the  particnlar  act  goes  to 
the  merits  of  the  election  or  not;  bat  if  the  statute  simply  provides  that  oer^ 
tain  things  shall  bo  done  within  a  particular  time  or  in  a  particular  manner^ 
and  does  not  declsre  that  their  performance  shall  bo  essential  to  the  yalidity 
of  the  election,  they  will  be  regarded  as  mandatory  if  they  affect  the  merits 
of  the  election,  and  as  directory  only  if  they  do  not  affect  its  merits:  Parvim 
r.  Wmberg,  130  Ind.  561;  30  Am.  St.  Rep.  254,  and  note;  Bowen  r.  SmUk^ 
111  Ma  48,  oiili  491,  and  note;  i9tate  ▼.  iSoami,  30  Fla.  668;  82Am.8t.Bep» 
46^  and  nota 

RuBonom.  — MAaxme  BalTiOts:  See  noto  to  Siate  t.  Stmm,  S8  Am.  8t» 
Bep.  66.  An  elector  voting  under  the  Australian  system  must  indicate 
his  ehoioe  by  stamping  one  of  the  squares  of  his  ballot;  he  cannot  stamp 
||  dsewhers  and  leave  the  election  officers  to  guess  at  his  intention:  Panm 
IT.  Wimberg,  130  Ind.  661 ;  30  Am.  St.  Rep.  254.  Writing  the  namo  of  a  eaii* 
4idate  on  a  ballot^  and  erasing  the  name  of  his  opponent»  must  be  dtsrsjgardsd 
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te  ttotnto  vaqoiret  the  DamM  of  all  o>ndi<1atea  to  ba  printed  on  eaob 
tMiUok  Snah  •  atotato  ia  maadatoryt  State  t.  McBlrof,  44  La.  Ann.  796». 
Kl  Am.  81  Rap.  SKL  8aa  2)li  rolr  t. /lM/€y»  146  Pa.  St  529;  28  Am.  St 
R«p.  814,  and  note. 

JCahdamub  to  ELionoH  OmoiBfl. —Where  there  ia  enongh  on  the  faoe^ 
^  a  ballol  to  oall  for  the  azereiaa  of  Jndgment  by  election  inspeotort,  and 
iJb^»  Maroiaiiig  Ihair  Jadgment^  daeida  thai  the  ballot  ahould  not  ba  oonnted*. 
wmth  deeiaion  eannot  be  reviewed  or  oontroUad  b/  numdanmt:  8iaU  ▼•  DeojM^ 
«  rU.  121}  11  Am.  St.  Rep^  843»  and  note. 


Richardson  v.  Gahpbbll. 

(84  NSBRA8KA»  IBL] 
'^HlOHXB  RATB  fOR  NOKPATMXNT  OT  DEBV^PnrALTT.— Whe» 

money  ia  loaned  at  a  specific  rate  of  interest  on  a  note  oontaining  a  pro> 
▼inon  that  if  not  paid  at  maturity  the  maker  shall  pay  a  higher  rate  of 
intorest  thereafter,  the  higher  rate  ia  in  the  nature  of  a  penalty,  and 
the  payee  oan  recover  interest  after  maturity  only  at  the  lower  rate- 
agreed  upon. 
ISTEBBT — Pbinoipal  ahd  CSoupoif  NoTSs  —  UsuRT.  ^  When  the  rate  of 
interest  agreed  upon  for  the  principal  of  a  loan  is  legal  at  the  time  of 
the  execution  of  a  note  tbereFor,  ^and  coupon  interest  notes  executed 
in  oonnection  therewith  are  not  to  draw  interest  until  the  maturity  of 
tiia  principal  debt»  the  contract  is  not  tainted  with  usury*  and  the 
payee  is  entitled  to  interest  thereafter  on  both  the  principal  and  interest 
Botea  at  the  rate  agreed  to  be  paid  upon  the  principal  note  before  ma» 
tnrityt  although  a  statute  passed  since  ita  execution  haa  redaced  the- 
legal  rate  of  interest^  and  although  the  partiea  agreed  that  both  tho- 
prinoipal  and  interest  notea  ahould  draw  a  higher  rate  of  intereat  aftcR 
the  maturity  of  the  principal  debt 

£w  (7.  Chapman^  for  the  plaintiff  in  error. 
&  P.  Davidwm^  for  the  defendant  in  error. 

Maxwell,  0.  J.  This  case  was  before  this  conrt  in  1889; 
•nd  is  reported  in  27  Nebraska,  644.  A  rehearing  was  granted 
upon  the  question  of  the  rate  of  interest  to  which  the  plaintiff 
was  entitled,  and  the  case  is  again  submitted  to  the  court 
It  appears  from  the  record  that  the  original  loan  was  for  six 
hundred  dollars  due  in  five  years.  This  loan  was  made  Feb- 
ruary 29,  1876,  and  at  a  rate  of  ten  per  cent  per  annum,  with 
a  provision  that  if  not  paid  at  maturity  the  note  should  draw 
interest  at  twelve  per  cent  This  rate  was  lawful  when  the- 
note  in  question  was  given.  There  were  also  five  interest 
notes  of  sixty  dollars  each,  payable  five  years  firom  date,  which 
were  attached  to  the  principal  note  and  were,  in  fitot,  coupons. 

Two  questions  are  presented,  yix.,  1.  Can  the  plaintiff  re» 
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«OTer  more  than  ten  per  cent  from  the  mataritj  of  the  da* 
handred-dollar  note;  and  2.  Is  he  entitled  to  interest  on  thi 

ooaponsf 

In  Weyrieh  v.  Hobelman,  14  Neb.  432,  the  note  was  to  draw 
ien  per  oent  to  time  of  maturity,  and  if  not  paid  at  that  time 
to  draw  twenty-four  per  oent  thereafter.  The  ooart  held  that 
the  increased  interest  was  in  the  nature  of  penalty,  and  that 
the  plaintiff  could  recover  interest  only  at  the  contract  rate, 
▼is.,  ten  per  cent:  Conrad  v.  Oibbon^  29  Iowa,  120.  The  plain- 
tiff is  entitled,  therefore,  to  but  ten  per  oent  interest  upoa  the 
*        eiz-hundred-dollar  note  after  it  became  due. 

2.  In  Mathew$  ▼•  Toogood^  25  Neb.  99,  it  was  held,  in  sub- 
stance, that  where  the  highest  rate  allowed  by  law  is  charged 
upon  the  principal  note,  interest  cannot  be  allowed  upon  the 
coupon  interest  notes,  the  reason  being  that  the  several  notes 
represent  but  one  transaction  and  one  indebtedness;  therefore, 
if,  considering  the  whole  transaction,  the  interest  agreed  upon 
would  exceed  the  legal  rate,  the  contract  will  thereby  be  in 
conflict  with  the  statute.  If  the  rate  agreed  upon  is  within 
the  statutory  limits,  this  objection  will  not  apply.  In  the 
case  at  bar  the  interest  notes  did  not  draw  interest  until  the 
principal  note  became  due  and  the  contract  was  within  the 
provisions  of  the  statute;  that  is,  it  was  not  usurious  when 
made,  and  may  be  enforced.  The  plaintiff  is  entitled  to  in- 
terest on  the  coupon  notes.  The  former  opinion  ia  this  re- 
epect  will  be  modified  to  conform  to  this  opinion. 

Judgment  accordingly. 

The  other  judges  concur* 

IvTiRKaT  Arm  MATuarrr^WHSTRKs  Go!iTROtiUn>  bt  CoimtAor  oa 
8TATirr&  —  A  (greater  an m  to  be  paid  oa  the  default  of  paying  a  leiieor  cam 
ia  a  penalty  and  oannot  be  recovered;  and  this  appliea  to  a  atipalation  m  a 
note  providing  for  an  increased  rate  of  interest  after  maturity,  both  npon 
^noipal  and  interest:  Ifa$on  ▼.  Oaliender,  2  Minn.  350;  72  Am.  Dea  10^ 
«ad  note.  See  extended  notes  to  0*Brien  ▼.  Toung,  47  Am.  Bep.  70,  Brigg% 
T.  Winamitht  80  Am.  Rep.  47,  and  Horn  T.  N<uK  63  Am.  Deo.  438,  in  which 
this  sabjeot  is  very  fally  treated.  A  promissory  note  or  other  obligation 
providing  for  a  special  rate  of  interest  will  after  maturity  draw  interest  only 
•nt  the  statutory  rate,  nnless  the  special  rate  is  expressly  agreed  to  be  paid 
after  maturity:  Baton  t.  ^otMonnaiift,  67  Me.  640;  24  Am.  Bep.  ^  aacl 
Aote.    See  Adam»  v.  ffa8Ung$,  6  OaL  126;  65  Arl  Dec.  496. 

Ihrrbst  «  Emor  ot  Statoti  OHANonra  Lboal  Rati  of.  —  Interest 
follows  a  contract  according  to  the  law  in  existence  at  the  time  and  plaenol 
ihe  contract^  or  the  performance  of  it,  and  a  anbseqnent  change  in  the  hfd 
«ate  does  not  affect  the  contract:  Aguirre  v.  Packard^  14  OaL  171;  79  Awl 
D90.  645,  and  note;  Seymomr  v.  OanUnenial  sl&  ln$.  (Jo.,  44  Oonn.  S00|  M 
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Am.  Rep.  469,  aad  note;  North  Rher  Ueadom  (h.  T.  ShrtwAmry  Ckurd^  22 
V.  J.  JL  424|  63  Aia.  Dea  2S8|  Lm  t.  Dad$,  1  A.  K.  Marsh.  897;  10  Am. 
Dee.  746,  and  note;  O^Uo  t.  Friend^  46  Kan.  24;  Hinrmm  t.  Qcody&ar^  69 
Oonn.  SIOL    See  extended  note  to  O'Brkm  t.  rotuy^  47  Am.  Rep.  701 


Statb  u  King. 

[84  NSBEASKA,  198.) 

SrATim  OF  LmiTATioMS  applies  to  applioatioDs  for  iiMiiMlamtnu 
Mahdaicus  —  Statotk  ov  Limitations.  —  A  proceeding  by  moncleitirtit  to 
reooTor  pnblio  money  withheld  by  a  public  officer  after  tJie  expiration  of 
his  torm  of  offioe  is  barred  by  the  statnte  of  limitations  after  the  ex* 
piratioa  of  the  time  named  therein  from  the  time  when  the  right  ol 
aetion  aoomed. 

H^h  /.  DobU^  for  the  plaintiff  in  error. 

Origgt^  Rinaker  and  Bibb^  for  the  defendant  In  error. 

NoRVAL,  J.  The  relator  on  the  sixth  day  of  October,  1890, 
filed  its  petition  in  the  district  court  of  Oage  County  for  a 
writ  of  mandamtAs  to  compel  the  respondent  to  pay  into  the 
treasury  of  said  county  the  sum  of  $1,129.50,  alleged  to  be 
due  from  the  respondent  as  the  former  treasurer  of  said  county. 
The  petition  alleges,  in  substance,  that  the  defendant  was  the 
duly  elected,  qualified,  and  acting  treasurer  of  said  county 
from  January  6,  1882,  until  January  6,  1886;  that  as  such 
treasurer  he  collected  and  retained  the  above  sum  in  excess 
of  the  salary  of  said  office,  and  in  excess  of  payments  made 
by  him  for  the  services  of  deputies  and  assistants,  and  of  all 
payments  made  by  him  into  the  county  treasury  of  said  county 
on  account  of  said  office;  and  that  the  respondent  has  at  all 
times  refused  and  neglected,  and  does  now  neglect  and  refuse 
to  pay  said  sum  or  any  portion  thereof  into  the  treasury  of 
said  county. 

The  respondent  demurred  to  the  petition  on  the  following 
grounds:  1.  That  said  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  2.  That  it  appears  on  the  face 
of  relator's  petition  that  the  alleged  causes  of  action  therein  set 
forth  did  not  accrue  within  four  years  from  the  time  of  the 
commenoement  of  this  action,  and  are  barred  by  the  statute  of 
limitations.  The  demurrer  was  sustained,  and  the  relator 
electing  to  stand  upon  the  petition,  the  action  was  dismissed. 

It  wa9  the  duty  of  the  respondent,  immediately  upon  the 
aspiration  of  his  term  of  office,  to  pay  over  to  his  successor  in 
offioe  all  moneys  then  ia  his  hands  belonging  to  Qage  County, 
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and  upon  Um  faflore  so  to  do  a  oauM  of  aeCioQ  aoorned  b 
favor  of  the  county.  It  will  be  observed  that  the  petilioii 
was  filed  in  the  court  below  mme  than  foor  yean  after  tiie 
expiration  of  the  respondent's  term  of  office  and  after  tiie 
accruing  of  the  alleged  cause  of  action.  The  caaOp  therefian, 
falls  directly  within  the  rule  laid  down  by  this  court  in  SiaU 
T.  Sehod  District  No.  9,  80  Neb.  520,  27  Am.  Si.  Repi  420, 
where  it  was  held  that  the  statute  of  limitations  applies  t» 
the  proceeding  by  mandamui^  and  that  such  an  action  is 
barred  at  the  expiration  of  four  years.  Although  there  are 
respectable  authorities,  some  of  which  are  cited  in  the  brief 
of  counsel  for  relator,  which  support  the  doctrine  that  pre- 
oeedings  in  mandamus  are  not  civil  actions,  within  the  mean- 
ing  of  the  code,  and  that  the  statute  of  limitations  does  not 
apply  to  applications  for  mandamui^  yet  we  do  not  see  in  the 
cases  cited  sufficient  cause  for  overruling  our  own  decision  in 
the  case  above  referred  to.  The  question  and  the  authorities 
bearing  thereon  were  fully  considered  at  that  time,  and  tiie 
arguments  of  the  author  of  that  opinion,  it  sonmi  to  na,  are 
unanswerable.    The  decision  is  adhered  ta 

The  question  whether  a  demand  and  reAisal  to  act  must 
precede  an  application  for  a  writ  of  mandawiMB^  when  the 
relation  is  on  the  part  of  the  public  to  enforoe  a  duty  the  re> 
spondent  owes  the  public,  we  will  not  now  consider,  for  the 
reason  no  objection  is  made  on  that  ground  to  the  aufficienej 
of  the  petition,  nor  is  the  point  raised  in  the  brief  of  counsel 
for  respondent^  although  the  same  is  discussed  in  the  relator's 
brief. 

As  the  action  ia  barred  by  the  statute  of  limitations,  the 
district  court  did  not  err  in  sustaining  the  demurrer  to  the 
petition. 

The  judgment  is  affirmed. 

The.other  judges  concur. 

Mahdamus— 9rATon  of  LnoTATioin  AoAnisr.  —A  preesefflng  bj  mm^ 
darnm  i«  an  aotioii  at  Uw,  and  ma/  be  barrad  by  tlie  atataie  of  limitatioaat 
Mttm  r.  8€k9ol  Dkkiei,  SONeU  S20;  S7  Am.  81  Eapu  430.  •ad  aota. 
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A^TOHiBosr  AND  Nbbbasea  Bailboad  Gompant  a 

BOBBNBB. 
1|INibkaska,M0l] 
IkmAXK  ^Towv  Lars — Elucbhtb  of  Damagi,  —  Whan  pari  cl 
Mvcral  eontignoat  town  lots  used  and  treated  by  the  owner  m  one  tr»ol 
it  appropriated  by  a  railroad  company  for  a  right  of  way,  the  meaiaro  ol 
Ids  damages  is  tiis  Talae  of  the  strip  aotoally  appropriated,  and  tlis 
diminution  in  the  Talne  ol  the  portion  remaining  resnlting  from  tlis 
proper  oonstmction  and  carefnl  operation  of  the  road.  He  is  not  lim* 
itod  in  his  recovery  to  the  land  described  in  the  petition  of  the  company* 
nor  the  award  of  the  commissioners,  bnfc  may  show  the  direct  effect  npoo 
•n  of  his  land  accompanying  or  flowing  from  snch  appropriation* 

rXHT  DOMAIir  —  OOHOLUSITKNSaS  OF  JUDOMBNT  FOB  DaMAOK.  —  A  jodg- 

ment  of  a  court  having  jurisdiction  to  award  damages  in  a  proceeding  to 
condemn  lands  for  railroad  purposes  is  condusiTe  upon  the  parties 
thereto  as  to  all  questions  therein  actually  litigated,  as  well  as  all  mat* 
tars  necessarily  within  the  issue  joined,  although  not  formally  litigated. 
MmiMEur  DoMAiH— IiijOBT  TO  BAsniKirr'  nr  Stbbr— Damaoss  to  Ad* 
lonnFO  OwMBR.  —  An  abutting  lot  owner  may,  by  action  at  law,  recover 
damages  for  the  interference  with  his  easement  in  the  street  by  a  rail* 
road  company,  when  part  of  his  property  has  been  taken  for  the  right 
of  way;  provided  such  damages  are  not  included  in  those  awarded  for 
sneh  taking,  and  the  part  taken  is  so  far  distant  as  to  make  the  inter- 
ference with  the  easement  in  the  street  a  separate  and  distinct  injuvy* 

T.  M.  Marqwti^  J.  W.  Deweeie^  and  E.  W.  Tkamoi^  for  the 
idaintiff  in  error. 

John  Oagnan  and  0.  GVIbspM,  for  the  defendant  in  error. 

NoBVAL,  J.  This  action  was  brought  in  the  court  below 
bjr  August  Boerner,  the  defendant  in  error,  to  recover  damages 
bjr  reason  of  the  construction  of  the  Atchison  and  Nebraska 
railroad  near  his  real  estate,  in  the  town  of  Rula  There  was 
•  trial  to  a  jury,  who  assessed  the  damages  at  fifteen  hundred 
dollars.  The  defendant's  motion  for  a  new  trial  was  overruled, 
and  judgment  entered  on  the  verdict,  to  reverse  which  the 
railroad  company  brings  error. 

The  property  in  question  is  lots  5,  6,  7,  and  8,  in  block  2, 
in  Rouleau  and  Bedard's  addition  to  the  town  of  Rulo.  The 
lots  are  bounded  on  the  east  by  Commercial  Street,  and  on 
the  north  by  Rouleau  Street.  There  is  an  alley  running  north 
and  south  through  the  center  of  the  block.  Lots  7  and  8  run 
east,  fronting  upon  Commercial  Street,  and  the  rear  ends  abut- 
ting upon  the  alley.  Lots  5  and  6  run  north  and  south,  abut- 
ting against  lot  7  and  fronting  on  Rouleau  Street.  Lot  6  lies 
along  Commercial  Street,  and  lot  5  adjoins  lot  6  on  the  west. 
Lot  4  in  the  same  block  lies  between  lot  5  and  the  alley.    Oa 
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lot  6  there  ie  a  two-story  framo  brewery  biiilding  lued  aai       | 
operated  by  the  defendant  in  error.    There  ia  also  upon  the 
lots  a  residence,  ioe  hoase,  and  outbuildings. 

In  1886  the  plaintiff  in  error  constructed  its  line  of  railroad 
in  the  center  of  said  alley,  running  north  and  south,  extend- 
ing through  the  next  two  blocks  south  of  block  2,  thenos 
curving  to  the  east  across  Commercial  Street,  making  a  deep 
excavation  across  the  street  which  completely  obstructed  the 
travel  thereon.  A  high  embankment  was  constructed  through 
block  2  for  the  roadbed,  and  a  trestle  bridge  was  built  across 
Rouleau  Street,  near  the  northwest  corner  of  Boerner'a  prop- 
erty, so  as  not  to  impede  the  travel  upon  the  street 

Prior  to  the  location  and  construction  of  the  railroad,  the 
plaintiff  in  error  caused  to  be  condemned,  for  right  of  way 
purposes,  said  lot  4  and  the  west  thirty-five  feet  off  the  rear 
ends  of  said  lots  7  and  8,  and  deposited  with  the  county  judge, 
as  provided  by  law,  the  amount  of  damages  assessed  by  the 
commissioners.  From  the  award  an  appeal  was  taken  to  the 
district  court  The  defendant  in  error  was  a  party  to  the 
condemnation  proceedings,  as  was  also  one  Charles  Gagnon, 
who  claimed  an  interest  in  lot  4.  Judgment  was  rendered  in 
the  district  court  for  seven  hundred  dollars  as  damages  sus- 
tained by  reason  of  the  appropriation  of  lot  4,  which  sum  was 
apportioned  between  Boerner  and  Oagnon  according  to  their 
respective  interests  in  the  lot,  after  deducting  the  amount  of 
taxes  on  the  lot  due  the  county.  Boerner  accepted  and  re- 
ceipted for  his  share  of  the  money,  and  in  the  arrangement 
allowed  the  railroad  company  $150  for  the  dwelling  bouse 
which  stood  on  lot  4,  and  he  subsequently  moved  the  building 
therefrom  onto  lot  7  in  question,  where  he  has  since  resided. 
The  sum  of  $100  was  assessed  for  the  taking  of  the  portions 
of  lots  7  and  8,  the  greater  amount  of  which  went  to  the 
county  treasurer  in  payment  of  the  taxes  charged  against  the 
lots. 

It  is  contended  by  the  railroad  company  that  the  defend- 
ant in  error  is  estopped  by  the  adjudication  in  thecondemna* 
tion  proceedings  from  prosecuting  this  action.  The  sound* 
ness  of  this  position  depends  upon  whether  the  matters  now 
sought  to  be  litigated  were  directly  involved  in  the  former  liti- 
gation. If  they  were,  this  suit  cannot  be  maintained,  for  the 
judgment  of  a  court  having  cognizance  of  the  subject-matte 
is  conclusive  upon  the  parties  thereto  as  to  all  questions  therein 
actually  litigated,  as  well  as  all  matters  necessarily  withia 
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tlie  issue  joined,  although  not  formally  litigated:  Wells  od 
Res  Adjudicata,  sees.  10,  217. 

The  undisputed  testimony  discloses  that  lots  4,  5,  6,  7,  and 
8  in  said  block  2  lie  contiguous  to  each  other,  upon  which 
the  defendant  in  error  had  resided  for  nearly  a  quarter  of  a 
century  prior  to  the  location  of  the  railroad,  and  had  operated 
the  brewery  situated  on  one  of  the  lota.  All  the  lots  at  the 
time  of  the  proceedings  to  condemn  lot  4  and  parts  of  lota  7 
and  8  were  improved  and  used  as  one  property.  The  land* 
owner  had  the  right  to  have  considered  the  depreciation  in 
▼alue  of  the  portion  of  his  property  not  taken,  resulting  from 
the  proper  construction  and  careful  operation  of  the  road  over 
his  premises,  the  measure  of  bis  damages  being  the  value  of 
the  strip  actually  appropriated  and  the  diminution  in  value 
of  the  portion  remaining.  Although  but  a  part  of  the  lota 
are  described  in  the  proceedings  to  condemn,  yet  neither  the 
commissioners  nor  the  district  court  on  appeal  from  the  award, 
were  confined  in  their  investigation  to  the  damages  done  to  the 
lots  mentioned  in  the  petition  for  the  appointing  of  com  mis* 
eioners.  It  was  proper  for  the  commissioners  and  the  jury  to 
consider  the  direct  efifect  of  the  location  of  the  road  upon  the 
entire  tract.  Any  other  rule  would  put  it  in  the  power  of  a 
railroad  company  to  limit  the  amount  of  damages  in  oondem* 
nation  proceedings,  by  describing  in  the  petition  to  the  county 
court  for  the  appointment  of  commissioners  to  condemn  its 
right  of  way,  a  portion  of  the  tract  over  which  its  road  is  to 
be  constructed.  The  rule  for  which  we  contend  is  fully  sus- 
tained by  the  authorities. 

In  Wilmea  v.  Minneapolis  eie.  Bfy  Oo.^  29  Minn.  242,  plain- 
tiff was  the  owner  of  120  acres  of  laud,  consisting  of  three  for* 
ties  in  a  line  from  east  to  west  which  he  occupied  and  used 
as  a  farm,  his  residence  being  upon  the  east  forty.  The  rail* 
road  corporation  having  located  the  line  of  its  railway  across 
the  two  westerly  forties,  commenced  proceedings  for  condem- 
nation, describing  in  the  petition  only  the  two  forties  through 
which  the  road  crossed.  It  was  held  that  the  owner  was  en< 
titled  to  have  considered  as  an  element  of  damages  the  effect 
of  the  appropriation  of  the  right  of  way  upon  the  entire  120 
acres  of  land. 

In  Sheldon  t.  Minneapolis  etc  IPy  Co.^  29  Minn,  818,  the 
traot  of  land  contained  about  thirty  acres,  a  part  of  which 
kad  beea  isM  oat  and  platted  into  village  lota,  but  the  owner 
tinned  to  naa  iha  whole  traot  aa  one  CEimi.    The  railroad 
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^oompanjr  filed  its  petiiioa  to  acquire  the  right  of  way 
the  land  by  oondemnatioa,  in  which  was  desoribed  only  tht 
partioalar  lotSy  acoordit4g  to  the  plat  throagh  which  the  line 
<if  road  waa  located,  and  made  no  mention  of  the  remainder 
-of  the  traot  It  was  decided  that  the  landowner  was  not 
limited  in  the  damages  he  was  entitled  to  recover  to  the  lots 
-described  in  the  petition,  but  was  entitled  to  compensation  tor 
-damages  done  to  the  whole  tract  out  of  which  the  right  of  way 
was  taken,  and  that  it  was  not  necessary  that  the  landowner 
-should  bare  the  description  in  the  petition  corrected  so  as  to 
include  the  entire  tract 

In  Cummim  ▼•  De$  Moine$  etc  IPy  Oo^  63  Iowa,  897,  pro- 
^eeedings  were  instituted  by  the  railway  company  for  the  con- 
demnation for  right  of  way  purposes,  one  of  two  oontignoos 
city  lots  owned  and  occupied  by  Cummins  as  one  property. 
But  one  lot  was  described  in  the  proceedings.  It  was  held 
that  he  was  entitled  to  compensation  for  the  injury  to  the 
property  as  a  whole* 

Part  Huron  etc  Ry  Oo.  t.  VoorheUy  60  Mich.  606,  was  a 
^proceeding  to  condemn,  for  right  of  way  and  depot  grounds, 
one  of  six  lots  owned  and  occupied  by  Voorheis  as  a  home- 
stead. The  lots  were  divided  by  an  alley.  The  petition,  in 
describing  the  land  sought  to  be  appropriated,  only  refers  to 
^ne  lot  It  was  ruled  that  the  award  of  damages  could  not 
be  confined  to  the  portion  actually  taken,  but  must  cover  such 
actual  injury  as  is  done  to  the  entire  homestead,  including 
the  easement  in  the  alley. 

The  same  principle  was  recognized  by  this  court  in  the  case 
-of  NoHheoBtem  etc.  R.  R.  Co.  v.  Frazier^  25  Neb.  42.  Maxwell, 
jr.,  in  the  opinion  says:  **  The  rule  is,  that  where  a  railway 
runs  through  an  entire  tract,  the  landowner  is  entitled  to  all 
'the  damages  which  result  to  him  from  the  taking.  He  is  not 
limited  to  the  lands  described  in  the  petition  of  the  railway 
company,  nor  the  award  of  the  commissioners,  but  may  show 
^e  facts  and  circumstances  and  direct  effect  upon  his  land, 
accompanying  or  fiowing  from  such  appropriation.  •  •  .  •  In 
other  words,  just  compensation  for  real  estate  taken  or  dam- 
aged entitles  the  owner  of  several  descriptions  used  as  one 
farm  or  body  of  land  to  compensation  for  injury  to  the  wholes 
although  the  right  of  way  extends  across  but  one  or  two  of 
*the  subdivisions." 

To  the  same  effect  are  JTatuos  etc.  R.  R.  Co.  t.  MerriU^  35 
£aiL  421;  Atchison  $te.R.R.  Co.  ▼.  Oough^  29  Kan.  94;  Fmrtt 
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T.  Wxseormn  Cmt.  R.  R.  Co.^  83  Wis.  418;  HarUhom  v.  JBur- 
Ungtan  etc  R.  R.  Co.^  62  Iowa,  613. 

At  the  trial  the  defendant  in  error  was  permitted  to  prove 

ihafc  the  company  constructed  through  the  block  in  question, 

a  grade  for  its  roadbed  to  the  height  of  twenty-three  feet; 

that  since  its  construction  the  rains  have  washed  the  dirt  from 

the  grade  onto  the  remaining  portion  of  his  lots  to  the  depth 

ef  several  inches;  that  the  engines  throw  dust,  soot,  smokci 

and  sparks  upon  the  property;    that  the  buildings  are  in 

danger  of  being  destroyed  by  fire  from  sparks  cast  from  the 

engine,  and  by  reason  thereof  he  is  unable  to  obtain  any  in* 

snrance.     He  was  also  permitted,  over  defendant's  objectionSi 

to  prove  the  value  of  the  property  before  the  railroad  was 

bailt  and  its  value  immediately  after  its  construction.     This 

testimony  was  clearly  incompetent. 

The  evidence  shows  that  the  railroad  was  staked  out  at  the 
time    the  condemnation   proceedings  were  commenced,  and 
that  the  road  was  subsequently  constructed  on  the  line  thus 
located.    The  assessing  of  the  damages  for  the  appropriation 
of  a  portion  of  Boerner's  property  covered  all  damages  to  the 
whole  property  occasioned  by  the  location  and  construction 
of  the  road  across  the  premises:  Chicago  etc.  R,  R,  Co.  v.  Wiehe^ 
25  Neb.  542.    The  legislature  has  provided  a  mode  for  deter- 
mining the  damages  where  any  portion  of  the  owner's  prop- 
erty is  taken  for  railroad  purposes.     In  such  case  the  damages 
are  to  be  appraised  by  commissioners  appointed  by  the  county 
judge  for  that  purpose,  and  if  either  party  is  dissatisfied  with 
the  award,  an  appeal  may  be  taken  to  the  district  court 
Boemer  was  entitled  to  have  all  proper  elements  of  damage 
eonsidered  by  the  commissioners,  and,  if  they  failed  to  do  so, 
he  cannot  afterwards  maintain  an  action  to  recover  damages 
thus  omitted,  which  were  necessarily  involved  in  the  issues  in 
the  condemnation  proceedings,  and  which  he  was  bound  to 
present  for  their  consideration  therein. 

It  is  contended  by  counsel  for  defendant  in  error  that  in  the 
eondemnation  case  no  compensation  was  made  for  damages 
sustained  by  reason  of  the  building  of  the  railroad  across 
Rouleau  and  Commercial  Streets  and  in  the  alley  through 
said  block  2. 

The  evidence  shows  that  the  property  was  not  damaged  by 
the  construction  of  the  railroad  across  Rouleau  Street  It  was 
•panned  by  a  bridge  which  permitted  the  street  to  be  used  by 
^  public  the  same  as  before  the  road  was  built    It  will  be 
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ooncIaBivelj  prebumed  that  the  depreciation  in  value  of  the 
property  by  reason  of  the  building  of  the  road  in  the  alleys 
if  any,  was  considered  and  allowed  by  the  commissioners. 
After  the  railroad  company  had  appropriated  to  its  use  lot  4 
and  parts  of  lots  7  and  8,  the  alley  was  no  longer  of  any  value 
to  defendant  in  error,  for  he  could  not  use  it  for  the  purpose 
of  ingress  to  and  egress  from  the  remainder  of  hia  lots.  This 
fact  was  doubtless  taken  into  consideration  in  the  condemna- 
tion case  and  proper  compensation  allowed;  therefore,  bad 
that  i)ortion  of  the  property  taken  by  the  railroad  company 
been  sold  to  an  individual  and  the  purchaser  closed  the  alley, 
Boerner  could  not  have  recovered  damages  because  he  suffered 
none,  and  for  the  same  reason  he  is  not  entitled  to  compensa- 
tion in  this  case  for  the  building  of  the  road  in  the  alley. 

The  only  remaining  point  to  be  considered  relates  to  the 
obstruction  of  Commercial  Street.  That  defendant  in  error 
was  entitled  to  compensation  for  the  depreciation  in  the  value 
01  his  property  occasioned  by  the  closing  of  the  street,  there 
is  no  room  for  doubt:  Oottachalk  v.  Chicago  etc.  B,  R,  Co.^  14 
Neb.  650;  Hastings  etc.  R.  R.  Co.  v.  IngallSy  15  Neb.  123; 
Omaha  etc.  R.  R.  Co.  v.  Rogers^  16  Neb  117;  Chicago  etc  Rf 
Co.  V.  Hazels,  26  Neb.  364. 

The  question  presented  is  whether  an  abutting  lot  owner 
may,  by  an  action  at  law,  recover  damages  for  the  interfer* 
ence  with  his  easement  in  a  street  by  a  railroad  company, 
where  a  portion  of  his  property  abutting  thereon  has  been  ap- 
propriated by  the  corporation  for  purposes  of  right  of  way. 
That  such  an  action  may  be  maintained  where  no  part  of  the 
plaintiff's  property  has  been  appropriated  to  the  use  of  the 
company,  but  is  injured  by  the  permanent  interference  with 
his  easement  in  the  street  upon  which  his  real  estate  abuts,  is 
no  longer  an  open  question.  The  doctrine  is  sustained  by 
the  decisions  of  this  court:  Burlington  etc.  R.  R.  Co.  t.  Reit^ 
hackle,  16  Neb.  279;  48  Am.  Bep.  342;  R.  V.  R.  Co.  v.  Fellers, 
16  Neb.  169;  Hastings  etc.  R.  R.  Co.  v.  IngaUs,  15  Neb.  123; 
Omaha  etc  R.  R.  Co.  v.  Janeceh,  30  Neb.  276;  27  Am.  St.  Bep. 
899. 

Likewise,  it  has  been  held  by  this  court  that  in  condemna* 
tion  proceedings  it  is  proper  to  consider,  as  an  element  of 
damages,  the  depreciation  in  value  of  his  property,  resulting 
frooi  the  construction  of  a  railroad  across  a  public  highway 
adjoining  the  premises:  Sioux  City  etc.  R.  R.  Co.  v.  WeimeTf 
16  Neb.  272.    That  was  an  appeal  from  the  assessment  of 
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damages  returned  by  oommisBioners  for  the  location  of  a  rail- 
toad  aoroes  the  defendant's  land.    The  railroad  track  crossed 
•  pablic  road  thirty-seven  feet  below  the  level  of  the  highway. 
The  defendant,  over  the  objection  of  the  plaintiff,  introduced 
testimony  on  the  trial  in  the  district  courti  ^'as  to  the  situap 
tion  of  the  land^  as  to  abruptness  and  descents,  in  connection 
with  which  the  necessary  cutting  down  and  grading  of  th« 
bed  of  the  highway  would  render  a  portion  of  the  land  inao* 
cessible  to  said  highway.''    This  court  was  asked  to  reverse 
the  case  becieiuse  of  the  admission  of  this  testimony.    The  ob» 
jection  was  overruled.    In  passing  upon  the  question  the 
court  in  the  opinion  says:   "  The  railroad  company,  having 
acquired  the  right  of  way  over  defendant's  land,  must  be  pre- 
sumed to  intend  to  cot  down  its  roadbed  according  to  the 
plan  and  profile  as  testified  to  by  its  engineer;  in  which  case^ 
M  I  understand  the  law,  it  would  be  its  duty  to  also  cut  down 
and  grade  the  highway  so  as  to  give  it  a  proper  gradient  for 
the  passage  of  vehicles.    And  if,  by  reason  of  the  peculiar 
situation  and  topography  of  her  land,  such  cutting  down  of 
the  highway  would  be  an  additional  damage  to  the  land,  I 
know  of  no  reason  why  it  should  not  be  allov?ed  to  her,  but, 
on  the  contrary,  I  think  that  the  provision  of  the  constitution, 
as  well  as  considerations  of  justice,  would  give  it  to  her. 
Hence,  any  proper  testimony  was  admissible  for  the  purpose 
of  enabling  the  jury  to  ascertain  the  fact  and  extent  of  such 
damage." 

We  do  not  question  the  soundness  of  the  authority  to  which 
we  have  just  referred,  but  it  is  not  applicable  here  for  the  rea* 
•on  that  it  is  predicated  upon  facts  materially  different  (roxxk 
those  disclosed  by  the  record  before  us.  In  that  case  the  in* 
terference  with  the  highway  was  immediately  in  front  of  the 
plaintiff's  property,  which  rendered  a  portion  thereof  inaccea- 
sible  to  the  highway.  While  in  the  case  we  are  considering, 
the  point  where  the  street  was  closed  was  more  than  one  thou* 
■and  feet  from  Boerner's  premises,  and  the  injury  thereby 
sustained,  if  any,  was  so  far  separate  and  distinct  from  that 
resulting  from  the  taking  of  a  portion  of  his  lots,  as  to  permit 
him  to  bring  the  action.  There  is  no  presumption  that  such 
question  was  litigated  in  the  condemnation  case,  nor  is  thera 
anything  in  the  record  to  warrant  an  inference  that  such  mat- 
ter was  therein  adj  udicated.  Nor  is  there  any  testimony  from 
which  it  can  be  determined  what  damage,  if  any,  defendant 
in  error  sustained  on  account  of  the  closing  of  Commercial 
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Street.  As  preyiously  stated,  the  testimony  related  to  the  de- 
preciation in  yalue  of  the  property  by  reason  of  the  oonatruc* 
Aon  and  operation  of  the  road  over  the  lots,  instead  of  being 
confined  to  the  matter  closing  the  street. 

The  judgment  of  the  district  court  is  reversedi  and  the  caoae 
remanded  for  further  proceedings. 

The  other  judges  concur. 

BmiTBiiT  DoKAnr — Town  Lots  —  Damaoo.  — Th«  men  platting  of  UmM, 
into  blooki  on  a  map  doei  not  divide  it  into  aeparate  tnota  ao  at  to  limit  tiio 
ewner's  damages  to  the  value  of  a  partiealar  blook,  a  small  part  of  vhieli  is 
aetoally  taken  under  the  right  of  emiaent  domain.  He  is  entitled  to  an 
award  of  such  damages  as  result  to  the  residue  of  his  tract:  Cfwrrie  t.  Wwh 
erfy  etc  R.1L  Co.,  62  N.  J.  L.  381;  19  Am.  St  Rep.  452,  and  notet  Tbo 
measure  of  damages  in  eminent  domain  proceedings  for  railroad  purposes^  Is 
the  difference  between  the  Talue  of  the  land  as  a  whole  before  and  after  the 
eonstruotion  of  the  road:  Wabcuh  eic  B.  B.  Co.  t.  MeDougall,  12S  HL  111; 
9  Am.  St.  Rep.  S39,  and  note;  fKinona  etc  R,  R,  Co.  t.  Waldron^  11  Minn. 
616;  88  AuL  Deo.  lUO,  and  extended  note  at  page  114;  Driver  t.  Weaiem 
Uukm  R.  R.  Co,,  82  Wis.  669;  14  Am.  Rep.  726;  Ptmuglwama,  efft  &  12:  Ck 
T.  Ckar^,  126  Pa.  St.  442;  11  Am.  St.  Rep.  913. 

Bkivsht  DoMAnf — Uamaois  to  Abuttino  Owvkbs:  See  Pmanfikwisla 
Co.  ▼.  SehuyMl  etc  R.R.C0.,  151  Pa.  St.  834;  31  Am.  St.  Rep.  76^  and 
note;  Jonee  ▼.  Erie  etc.  R.  R.  Co.,  161  Pa.  St  30;  31  Am.  St.  Rep.  72^  and 
note;  Bdden  t.  JaekmmMe,  28  Fla.  668;  29  Am.  St  Rep.  278,  and  especialiy 
aote.  See  also  extended  note  to  VtmMp  t.  Gratid  Rc^pkU,  16  Am.  St  Rc|k 
at  page  61^ 
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Bavu  avd  Banking  —  CoLLBorioNs — Liabilitt  fob  Dbtault  of  Oobx» 
■PONDBMT.  — A  bank  which  receives  for  ooUeotion  merely  a  note  or  draft 
payable  at  a  distant  point;  with  an  understanding  that  snch  oolleetioa 
is  for  accommodation  only,  or  that  it  shall  reoeire  no  eompenaation  be- 
yond the  onstomary  exchange,  is  not  liable  for  the  defaults  of  a  snitable 
and  reputable  correspondent  at  the  place  of  payment,  to  whom  it  hss 
forwarded  such  note  or  draft  with  proper  instructions  for  the  colleotion 
and  remittance  of  the  proceeds  thereof. 

BiaxKB  AND  Banking  — OoixsenoNs^LiABiLiTT  of  Fobwabdino  Bank. 
The  liability  of  a  bank  taking  a  note  or  bill  for  collection,  which  is  pay- 
able at  a  distance,  extends  merely  to  the  selisction  of  a  suitable  and  com* 
potent  agent  at  the  place  of  payment^  and  to  the  transmission  of  the 
paper  to  such  agent  with  proper  instructions,  and  the  oorrespondiag 
bank  is  the  agent,  not  of  the  transmitting  bank,  bat  of  the  holder,  is 
that  such  bank  is  not  liable  for  the  default  of  the  correspondent  ■alnoled 
with  due  care. 

avdBavkivo  — OoLLBonovs— LiABiUTT  OF  Tbansktitino  Bank. 
Xha  azehaQge  nsaally  ehacs^d  by  banks  for  the  transmission  of  watm^f 
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%D  distant  pointi  U  not  anffioient  oonsideration  to  tnpport  an  implied 
proniiia  on  the  part  of  the  forwarding  bank  to  insure  agaitint  loss  on  ao* 
count  of  the  fraud  or  inaolTency  of  its  oorrespoadent  to  make  collsotioiiib 

Story  and  Siory^  for  the  plaintifT  in  error. 

•71  Im  Edwards^  for  the  defendant  in  error. 

Post,  J.  On  the  third  day  of  February,  1888,  at  Pawnee 
CSity«  in  this  state,  the  defendant  in  error  drew  a  sight  draft 
on  Davis  and  Wedd,  residing  at  Cafion  City,  Colorado,  of 
which  the  following  is  a  copy:^- 

^86.75.  First  National  Bank, 

"  Pawnee  Crry,  Neb.,  Feb.  8, 1888. 
•*  Pay  to  the  order  of  First  National  Bank  of  Pawnee  City, 
Neb.,  eighty-five  and  ^ffy  dollars,  with  exchange  and  collection 
charges,  yalue  reoeiyed,  and  charge  the  same  to  account  of 

•*H.  W.  Spraoue. 
^  To  Messrs.  Davis  and  Wedd,  Cafion  City,  Colo. 
••  Na  C  6238.*' 

The  said  draft  was  by  the  drawer  left  with  the  plaintiff  in 
•  error,  at  its  banking  house  in  Pawnee  City,  for  collection,  and 
by  it  forwarded  for  collection  to  the  Exchange  Bank  of  Cafion 
City,  Colorado,  and  by  the  latter  collected  in  full  from  the 
drawees.  The  last-named  bank  failed  without  having  remit* 
ted  the  proceeds  of  said  draft,  and  no  part  thereof  has  been 
paid  either  to  the  plaintiff  or  the  defendant  in  error.  There  is 
no  controversy  with  reference  to  the  facts  on  this  branch  of  the 
case.  Defendant  in  error  was  a  customer  of  the  bank,  and 
was  in  the  habit  of  shipping  butter  to  parties  at  distant  points, 
and  making  sight  drafts  therefor,  payable  to  its  order,  credit 
being  given  him  for  the  proceeds  thereof  when  collected.  It 
farther  appears  that  defendant  in  error  was  permitted  by  the 
bank  to  overdraw  his  account  by  reason  of  such  collections. 
It  does  not  appear  that  plaintiff  in  error  was  in  the  habit  of 
making  any  charge  for  collecting  said  drafts.  With  reference 
to  the  transaction  in  question  he  testifies  as  follows: — 

Q.  Did  you  expect  them  to  charge  you  anything  for  collect* 
ing  this  draft? 

A.  Not  directly;  no,  I  think  not.  If  I  had  not  been  doing 
my  banking  business  with  them  I  would  expect  to  pay  them, 
but  as  I  was  doing  my  business  there,  and  they  charged  two 
per  cent  for  overdrafts  right  along,  and  I  frequently  made 
overdrafts,  I  supposed  they  did  this  as  a  favor. 

There  is*no  pretense  that  the  bank  in  this  case  was  gniltj 
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of  negligence  in  forwarding  the  draft,  in  the  selection  of  its 
correspondents,  or  in  giving  instmctions  to  the  latter  with 
feference  to  the  collection  or  remittanoe  of  the  money  when 
collected* 

The  only  question  for  consideration  is  whether  the  plaintiff 
In  error,  in  view  of  the  facts  stated,  is  answerable  for  the  de- 
fiialt  of  the  bank  at  Cafion  City. 

The  court  on  its  own  motion  gave  the  following  instnictions: 
^The  court  instructs  the  jury  that  when  a  home  bank  re- 
oeives  for  collection  merely  a  draft  drawn  upon  a  person  resid- 
ing in  another  place,  which  draft,  from  the  nature  of  the  busi* 
ness  and  general  usage  in  such  cases,  will  have  to  be  trans* 
mitted  for  collection  to  some  correspondent  bank  at  the  plac«i 
where  the  debtor  resides,  and  for  the  collection  of  which  draft 
the  home  bank  will  receive  only  the  customary  exchange,  in 
absence  of  any  express  agreement  between  the  parties  to  the 
contrary,  the  home  bank,  if  it  exercises  due  and  ordinary  care 
in  selecting  such  correspondent  bank  and  transmits  suoh  draft 
for  collection  to  such  correspondent  bank,  will  not  be  liable 
for  the  default  or  failure  of  such  correspondent  bank  to  remit  ^ 
moneys  collected  by  it  upon  such  draft.'' 

If  this  instruction  correctly  states  the  law  applicable  to 
the  case,  the  motion  for  a  new  trial  should  have  been  sus- 
tained. The  courts,  as  well  as  the  text  writers,  difTer  widely 
upon  the  question  presented.  It  is  held  by  the  courts  of  the 
United  States,  New  York,  New  Jersey,  Ohio,  Indiana,  Min- 
oesota,  and  perhaps  others  following  the  English  cases,  that 
where  a  note  or  bill  is  received  for  collection  by  a  bank  and 
by  it  transmitted  to  a  correspondent  at  a  distance  for  present- 
ment and  demand,  the  latter  is  the  agent  of  the  transmitting 
bank  only,  which  will  be  liable  for  the  default  of  its  oorres- 
pondent  This  view  is  also  approved  by  Mr.  Daniel  in  his 
work  on  Negotiable  Instruments,  vol.  1, 824.  The  leading  case 
holding  thus,  is  Allen  v.  MerehanU^  Bank,  22  Wend.  215,  34 
Am.  Dec.  289,  in  which,  by  a  vote  of  fourteen  to  ten  senators, 
the  opinion  of  Chancellor  Walworth  in  the  same  case  was 
overruled,  and  which  has  then  been  followed  and  approved 
by  the  court  of  appeals  in  numerous  cases.  It  will  be  observed, 
too,  that  when  since  this  rule  was  adopted  by  the  supreme 
court  of  the  United  States,  Hoover  v.  Wiee,  91  U.  S.  808,  dis- 
senting opinions  were  filed  by  Justices  Miller,  Clifford,  and 
Bradley.  Mr.  Freeman  in  a  note  to  Allen  y.  Merchant^  Bank^ 
Si  Am.  Deo.  815,  while  expressing  a  preference  f^r  the  rule 
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above  stated,  says:  ^  The  preponderance  of  authority  is  against 
the  principal  oase  and  in  favor  of  the  rule  that  the  liability 
of  a  bank,  taking  a  note  or  bill  for  collection  which  is  payable 
at  a  distance,  extends  merely  to  the  selection  of  a  suitable  and 
competent  agent  at  the  place  of  payment,  and  to  the  trans- 
mission  of  the  paper  to  such  agent  with  proper  instructionSi 
and  that  the  corresponding  bank  is  the  agent,  not  of  the  trans- 
mitting  bank,  but  of  the  holder,  so  that  the  transmitting  bank 
is  not  liable  for  the  default  of  the  correspondent,  where  due 
care  has  been  used  in  selecting  such  correspondent"  The  fore- 
going proposition  is  sustained  by  the  following  cases:  Fabena  y. 
Mercantile  Bank,  23  Pick.  830;  34  Am.  Dec.  59;  DorcheeUr  etc. 
Bank  v.  New  England  Bank,  1  Gush.  177;  Jackson  v.  Union 
Bank,  6  Har.  &  J.  121;  Citizentf  Bank  v.  Howell,  8  Md.  530; 
63  Am.  Dec.  714;  Eaet^Haddam  Bank  v.  Scovil,  12  Conn.  303; 
Lawrence  v.  Stoningion  Bank,Q  Conn.  521;  UUliken  v.  Shap* 
Uigh,  86  Mo.  596;  88  Am.  Dec.  171;  DcUy  v.  Butchers*  etc 
Bank,  66  Mo.  94;  17  Am.  Rep.  663;  ^tna  Ine.  Co.  v.  Alton 
City  Bank^  25  III  243;  79  Am.  Dec.  328;  Bank  of  LouieviUe  t. 
First  Nat.  Bank,  8  Baxt.  101;  85  Am.  Rep.  691;  Ouelich  v. 
National  8u  Bank,  66  Iowa,  434;  41  Am.  Rep.  110;  Stacy  v. 
Dane  Co.  Bank,  12  Wis.  629*;  Tieman  v.  Commercial  Bank,  7 
How.  648;  40  Am.  Dec  83;  Bowling  v.  AHhur,  34  Miss.  41; 
Mechanicff  Bank  v.  Earp,  4  Rawle,  384;  Baldwin  v.  Bank  of 
La.,  1  La.  Ann.  13;  46  Am.  Dec.  72;  Hyde  v.  Planters'  Bank, 
17  La.  660;  36  Am.  Dec.  621;  Bank  of  Lindshorg  v.  Ober,  81 
Kan.  599.  The  doctrine  of  these  cases  is  expressly  approved 
in  Morse  on  Banking,  3d  ed.,  c.  17. 

A  discussion  of  the  reasons  which  have  so  often  been  ad- 
vanced by  courts  in  support  of  the  opposing  views  of  the  ques- 
tion involved  will  not  be  profitable  in  this  oonnection.  In 
our  opinion  the  rule  stated  in  the  instruction  given  by  the 
court  and  set  out  above  is  not  only  in  accord  with  the  weight 
of  authority,  but  is  sustained  by  reasons  sounder  in  themselves 
and  more  in  consonance  with  the  principles  which  underlie 
and  determine  the  relations  of  principal  and  agent 

This  is  believed  to  be  a  typical  oase  and  to  be  f&irly  illus- 
trative of  the  method  of  making  ooUections  through  the  agency 
of  banks  in  this  country  at  this  time.  Whatever  may  have 
been  the  reasons,  arising  out  of  the  business  methods  existing 
at  the  time,  AUen  v.  MerehanU  Bank,  22  Wend.  215,  84  Am. 
Dec.  289,  was  decided,  for  the  rule  adopted  therein,  the  reason 
for  suoh  a  rule  is  wanting  in  view  of  the  present  changed  con- 


t48  First  National  Bank  v.  Spraqus.     [Nebnakt, 

ditloDa.  Banks,  as  a  general  rale,  have  now  no  facilities  fiir 
making  collections  at  distant  points  not  enjoyed  by  the  bnsi- 
ness  public  at  large.  Formerly  they  may  have  enjoyed  s 
monopoly  of  information  relative  to  location,  names,  and  cred- 
its of  banks  at  distant  or  remote  points.  To-day,  however, 
business  men,  by  means  of  the  information  derived  from  the 
press  and  the  numerous  directories  at  their  command,  may 
ooUect  their  bills  through  the  medium  of  banks  at  the  place 
of  payment  as  cheaply,  safely,  and  expeditiously  as  their 
local  banks. 

It  is  more  convenient,  and  therefore  more  freqnent,  for 
customers  to  deposit  drafts  and  acceptances  with  their  home 
banks  for  collection,  paying  therefor  the  cost  of  exchange  only* 
In  this  case,  for  instance,  the  bank  not  only  made  the  collec- 
tions  for  defendants  in  error  without  charge,  but  allowed  him 
to  overdraw  on  account  thereof,  thus  realizing  on  his  paper 
at  once.  As  said  by  Chancellor  Walworth  in  Allen  v.  Mfer^ 
ehanU  Bank^  22  Wend.  215,  34  Am.  Dec.  289,  there  is  in  cases 
like  this  no  consideration  sufficient  to  support  an  undertaking 
by  a  bank  to  answer  for  the  default  of  a  correspondent  where 
it  has,  without  fraud  or  negligence,  in  proper  time,  forwarded 
the  paper  to  a  reputable  correspondent  with  proper  instruct 
tions,  and  when  the  loss  is  not  occasioned  by  the  act  or  omis- 
sion of  any  of  its  immediate  agents  or  servants.  The  theory 
of  those  cases  which  hold  the  remitting  bank  liable  is,  that 
the  advantage  of  exchange  between  different  points  is  a  suffi- 
cient  inducement  for  banks  to  assume  the  liability  sought  to 
be  imposed.  This  may  be  conceded  so  far  as  the  inconveni- 
ence and  costs  of  collection  is  concerned,  but  to  us  it  seems 
wholly  inadequate  as  a  consideration  for  an  implied  under- 
taking to  insure  against  loss  on  account  of  the  fraud  or  insoU 
vency  of  a  correspondent. 

The  supreme  court  of  Tennessee,  in  Bank  of  LouisviUe  v. 
First  Nat.  Bank,  8  Baxt  101, 35  Am.  Rep.  691,  after  a  thorough 
examination  of  the  cases  on  the  subject,  summarizes  as  follows: 
*'The  more  reasonable  and  just  construction  of  the  undertak- 
ing of  the  bank  in  which  the  bill  is  deposited  for  collection  is 
that  when  the  bill  is  payable  at  another  and  distant  place, 
the  bank  so  receiving  the  bill  discharges  itself  of  liability  by 
transmitting  the  same,  in  due  time,  to  a  suitable  and  reputable 
bank  or  other  agent  at  the  place  of  payment;  and  in  such 
ease  it  is  manifest  that  a  subagent  must  be  employed,  and 
the  assent  of  the  principal  is  implied,  as  it  cannot  be  said 
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that  the  receiving  bank  was  expected  or  bound  to  send  one  of 
its  own  officers  to  the  distant  point  of  payment  for  tl\e  pur* 
pose  of  personally  attending  to  the  collection  for  the  very  in- 
adequate  compensation  asually  paid  to  banks  for  such  ser- 
Tice.'*  To  the  views  thus  expressed  we  give  our  unqualified 
assent  The  motion  for  a  new  trial  shoulcl  have  been  sus* 
tained.  The  judgment  of  the  district  court  is  reversed,  and 
the  case  remanded  for  further  proceedings  in  the  district 
court 

The  other  judges  concur. 

Banks --LiABiLiTT  or  iob  Bills  TaAKsiomD  to  Aosmv  ioe  Oollso-^ 
nov.  —  A  bank  reoeiTing  a  Ull  for  oolleotion  payable  at  a  dUtant  point  i» 
impliedly  instraoted  to  send  it  to  a  tuitable  agent  at  the  place  of  payment 
for  ooUeotion,  and  tnch  agent,  when  eeleoted  by  it,  becomes  the  agent  of  the 
owner,  for  whose  negligence  the  bank  cannot  be  held  liable:  Bank  t.  (7tmi- 
mimgt,  S9  Tenn«  609;  24  Am.  St.  Rep.  618;  jBina  Irm.  Co,  t.  AUon  CU)t 
Bank,  25  nt  243;  79  Am.  Deo.  328;  Daiy  t.  BtUehen*  efe.  Bank,  66  Mo.  94; 
17  Am.  Rep.  663,  and  note;  OiuUeh  t.  NaUonal  State  Bank,  66  Iowa»  434^ 
41  Am.  Rep.  110^  and  note;  Sahlein  ▼•  Bank,  90  Tenn.  221.  There  is  a  great 
eonfliot  of  authorities  on  this  proposition.  The  contrary  doctrine  to  that 
Maintained  by  the  principal  case  and  those  cited  abora  may  be  found  in 
SireiMguth  t.  National  eie.  Bank,  43  Minn.  60;  19  Am.  St  Rep.  218,  and 
■ote;  German  NaL  Bank  v.  Bums,  12  Col.  639;  13  Am.  St.  Rep.  247,  and 
aoio  with  the  oases  showing  the  conflict  of  opinion  collected;  8L  NiehoUu 
Bank  v.  Biaie  NaL  Bank,  128  N.  Y.  26.  For  a  thorough  discussion  of  th* 
nnbjootb  Me  monographic  note  to  Allen  v.  Merehan^§  Bank,  84  Am.  Dea  807* 
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PiKSBBASKA,  61A.] 
OOBDOUlTDnrO  TBLOKT^PURBaS^V^HAff-DOIS  HOT  OONSTITirn.— WhtB 

n  mortgagor  has  either  stolen  or  wrongfully  removed  the  mortgaged 
psoperty,  and  upon  being  arrested  and  imprisoned  therefor  givea  his 
note  with  sureties  for  the  payment  of  the  mortgage  debt,  this  alone  will 
Bod  constitute  duress  or  oomponnding  a  felony  in  the  execution  of  th* 
aote^  and  such  defenses  oannot  be  relied  upon  by  the  surety  in  an  aotion 
on  the  note  without  other  cTidenco. 
OOMFOVHDXiTGi  Fbloht  AS  DsFBNSB.  —The  owucr  of  goods  stolen  or  wrong* 
fully  taken  has  a  right  to  reoeiTe  compensation  for  the  injury  sustained, 
■ad  may  take  a  note  signed  with  sureties  therefor;  and  in  such  ease^  nn« 
less  thore  is  an  agreement  not  to  prosecute  or  to  suppress  eridenoe  of 
the  erims^  the  defense  of  compounding  a  felony  is  not  arailabls  agidnal 
Ihenota. 

.Poiil  and  Templin^  for  the  plaintiff  in  error. 
IkmMtt  and  Kendall,  for  the  defendant  in  error. 
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Maxwell,  C.  J«  This  action  was  broaght  on  a  promiasorj 
aota,  aa  follows:— 

^1844  Plattsmouth,  Nbb.,  July  7,  1883. 

**  One  day  after  date,  we  jointly  and  severally  promise  to 

pay  to  the  order  of  the  Bank  of  Cass  County  three  hundred 

and  forty-four  dollars,  yalue  received,  with  interest  at  ten  per 

Mnt  per  annum  from  maturity  until  paid.    Negotiable  and 

payable  at  the  Bank  of  Cass  County. 

"*  WiLLiAK  B.  Shaw. 

''Adaic  Bbickbb. 

•*  W.  B.  ANTHoirr." 

Bricker  alone  answered  the  petition,  in  which  he  evidently 
sought  to  allege  the  compounding  of  a  felony.  In  the  brieb, 
however,  the  defense  is  claimed  to  be  duress;  that  is,  that  the 
note  in  question  was  executed  under  duress.  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  for  the  defendants,  upon 
which  judgment  was  rendered.  It  appears  from  the  record 
that  some  time  prior  to  the  giving  of  the  note  in  question 
William  R.  Shaw  had  executed  a  mortgage  to  a  man  named 
Sharp,  upon  certain  personal  property  possessed  by  him;  that 
Sharp  transferred  the  mortgage  and  note  accompanying  the 
same  to  the  plaintiff;  that  the  defendant  Shaw  either  sold 
the  property  or  removed  it  from  the  county;  the  proof  on  that 
point  is  not  very  clear,  nor  is  it  material  now. 

It  also  appears  that  Shaw  was  arrested  on  complaint  of 
the  plaintiff,  and  placed  in  the  jail  of  Cass  County,  appa- 
rently waiting  an  examination  when  the  defendant,  with  one 
Anthony,  gave  a  new  note  for  the  amount  of  the  debt  and 
costs,  and  the  former  note  and  mortgage  were  delivered  up 
There  is  some  testimony  tending  to  show  that  they  were  de« 
livered  to  the  defendant  Bricker,  but  whether  so  delivered  or 
not  cannot  affect  this  case.  On  the  4th  of  October,  1884,  the 
•defendant  paid  on  the  note  in  question  the  sum  of  $34.40,  and 
October  17, 1887,  the  sum  of  $60.  The  remainder  of  the  note 
is  unpaid. 

Section  177  of  the  Criminal  Code  provides:  ^If  any  person 
shall  take  money,  goods,  chattels,  lands,  or  other  reward,  or 
promise  thereof^  to  compound  any  criminal  offense,  snob  pei^ 
eon  shall  be  fined  in  double  the  sum  or  value  of  the  thing 
agreed  for  or  taken,  but  no  person  shall  be  debarred  from 
taking  his  goods  or  property  from  the  thief  or  felon,  or  rs- 
eeiving  oompensation  for  the  private  injury  occasioned  by  lbs 
eommission  of  any  such  criminal  offense.'' 
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In  School  District  v.  Alderson^  6  Dak.  145,  the  defense  was 
tliat  the  note  was  given  to  compound  a  felony.  The  court 
flays:  '*In  defenses  of  this  kind,  where  it  is  sought  to  invalidate 
A  written  contract  by  parol  evidence,  it  should  be  made  to 
4dearly  appear  that  the  arrangement  was  in  contravention  of 
public  policy.  Vague  and  indefinite  statements  are  not  suffi- 
dent.  The  understanding  or  agreement  relied  on  must  be  posi- 
tive  and  certain,  entered  into  and  relied  upon  by  both  parties. 

''Says  Judge  Caldwell,  in  Swann  Y-.  Swann^  21  Fed.  Bep. 
S99:  *No  court  ought  to  refuse  its  aid  to  enforce  a  con- 
tract  on  doubtful  and  uncertain  grounds.  The  burden  is  on 
the  defendant  to  show  that  its  enforcement  would  be  in  vio* 
lation  of  the  settled  public  policy  of  this  state  or  injurious  to 
the  morals  of  its  people.  Vague  surmises  and  flippant  asser- 
tfons  as  to  what  is  the  public  policy  of  the  state,  or  what 
would  be  shocking  to  the  moral  sense  of  its  people,  are  not 
to  be  indulged  in.' 

^  Says  the  lord  chief  justice,  in  Walsh  y.  Fuasell,  6  Bing. 
163:  'To  hold  a  contract  void  on  the  ground  of  its  impolicy 
or  inconvenience,  we  ought  to  be  clearly  satisfied  that  the 
performance  of  it  would  be  necessarily  attended  with  injury 
or  inconvenience  to  the  public' 

''In  Malii  v.  Willett^  57  Iowa,  705,  one  witness  being  asked 
what  the  consideration  was,  said  that  A  wanted  to  prosecute 
B  for  adultery  with  his  wife,  and  the  note  was  executed  so  as 
not  to  have  any  fuss  with  him  about  it, — to  settle  up  the 
matter.  The  court  held  that  the  design  to  compound  a  crimi- 
nal prosecution  did  not  clearly  appear,  and  that  verdict  should 
have  been  for  the  plaintiff.  Says  the  chief  justice:  'An  agree- 
ment is  not  void  on  this  ground  unless  it  expressly  and  un« 
questionably  contravenes  public  policy,  and  be  manifestly  in- 
jurious to  the  interest  of  the  state.'  Iowa  likens  it  to  declar* 
ing  a  law  unconstitutional  and  void. 

*'  Says  Judge  Cole,  in  Richmond  y.  Dubuque  etc.  JZ.  R.  Co., 
26  Iowa,  202:  'The  power  of  the  courts  to  declare  a  contract 
void  for  being  in  contravention  of  sound  public  policy  is  a 
very  delicate  and  nndefined  power,  and,  like  the  power  to 
declare  a  statute  unconstitutional,  should  be  exercised  only 
in  oases  free  from  doubt' 

"In  KeUogg  v.  Larkin,  3  Finn.  123,  56  Am.  Dec.  164,  the 
court  says:  *  Before  a  court  should  determine  a  contract  which 
has  been  entered  into  in  good  faith,  stipulating  for  nothing 
that  is  malum  in  Mp  •  •  •  •  to  be  void  as  contravening  the 
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polioy  of  the  state,  it  should  be  satisfied  that  the  advantegB 
to  aoorae  to  the  public  for  so  holding  is  certain  and  sabslaa* 
tial,  not  theoretical  or  probleinaticaL  He  is  the  safest  mag- 
istrate who  is'more  watchful  over  the  rights  of  the  individuai 
than  over  the  convenience  of  the  public,  as  that  is  the  best 
government  which  guards  more  vigilantly  the  freeJom  of  ths 
subject  than  the  rights  of  the  state.' 

''  In  JohnBton  v.  Allen,  22  Fla.  224.  1  Am.  St  Rep.  180,  it 
was  held  that  *  where  a  valid  acceptance  is  transferred  by  tho 
payee  to  a  person  under  arrest  for  embezzlement,  to  enable 
him  to  effect  a  compromise,  and  is  given  by  him  to  the  per* 
sons  from  whom  he  has  embezzled  to  secure  the  paynaent  of 
whatever  sum  might  be  due  from  him,  the  acceptance  is  not 
thereby  made  invalid,  as  given  to  compound  a  felony,  anless, 
in  consideration  thereof,  the  persons  from  whom  he  embezzled 
agreed  to  abandon  the  prosecution  against  him;  and  even  then 
the  liability  of  the  acceptor  is  not  affected  if  he  was  not  privy 
to  the  agreement.' 

**  In  Barrett  v.  Weher,  125  N.  Y.  18,  it  was  held  that  a  mort- 
gage given  by  a  married  woman  to  secure  the  payment  of 
goods  stolen  by  her  husband  is  not  void,  as  given  to  compound 
felony,  in  the  absence  of  any  promise  on  the  part  of  the  mort- 
gagees to  forbear  prosecution  for  the  crime,  or  to  suppress  evi* 
dence  tending  to  prove  it;  and  in  Schvltz  v.  Oatlin^  78  Wis. 
611,  where  the  felony  was  denied  by  the  defendant,  it  was 
held  a  note  given  for  the  debt  could  not  be  avoided  by  the 
defense  that  it  was  given  to  compound  a  felony." 

In  order  to  establish  the  defense  of  compounding  a  felony  it 
must  appear  that  there  was  an  agreement  not  to  prosecute  the 
case  or  to  suppress  evidence  tending  to  prove  it.  The  owner 
of  goods  stolen  has  a  right  to  receive  compensation  therefor. 
The  person  accused  may  be  anxious  to  make  restitution,  but 
be  unable  to  pay  at  once,  and  hence  must  give  security,  either 
personally  or  through  his  friends,  and  the  mere  fact  that  he  is 
liable  to  be  punished  for  the  crime  will  not  invalidate  the  ob- 
ligation. This  rule  was  established  in  Mundy  t.  WhiUetnoref 
15  Neb.  647,  and  is  believed  to  be  sound  law,  and  this  disposes 
of  the  question  of  duress,  so  strongly  urged  on  behalf  of  the 
defendant  in  error. 

There  are  other  reasons  why  the  defendant  Brioker  is  lis* 
Ue.    We  find  the  following  letters  in  the  record: — 

"  St.  Paul,  Neb.,  May  6, 1887. 

*Mr.  J.  M.  Patterson,  Plattsmouth — Dear  Sir:   Yours  of 
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the  Sd  at  hand.    I  doa't  blame  you  for  writing  me  a  sharp 
letter.     I  oaght  to  have  wrote  long  ago.    I  made  a  settlement 
^irith  William  Shaw*    He  swapped  his  place  for  oattle,  and  I 
took  the  oattlo.    I  had  to  allow  more  for  them  than  I  ooald 
get  for  them  now.    I  took  them,  and  am  to  pay  Shaw.    Mr. 
Anthony  has  got  nothing,  so  I  knew  I  would  have  the  note  to 
pay.     I  got  thirty-three  head  of  yearling  calves.    I  also  had 
to  furnish  Shaw  with  one  hundred  dollars  more  money,  so  he 
owes  me  one  hundred  dollars  yet   He  had  a  loan  on  his  place, 
BO  he  has  nothing  left    It  would  be  almost  impossible  for  me 
to  pay  you  now,  and  will  pay  you  as  quick  as  I  can.    I  think 
can  pay  you  soon,  the  interest  at  least    I  can  hardly  ask  you 
to  wait  any  longer,  but  you  know  had  it  not  been  for  me  you 
would  never  got  anything.    Of  course  you  have  never  got 
much  yet,  but  you  will  get  it,  but  I  don't  want  you  to  sue  it, 
for  I  will  pay  it  as  soon  as  I  can,  for  I  can  make  the  money 
out  of  the  calves  after  awhile.    Hope  I  can  pay  you  soon. 
^  Yours  truly,  Adam  Brickbb." 

"Atlanta,  Nbbb.,  February  21,  1887. 
**  Mr.  J.  M.  Patterson — Sir:   I  am  trying  to  settle  with  Wm. 
Shaw.    I  have  to  take  his  place,  and  if  I  do  I  will  have  to 
ask  wait  on  me  till  I  can  sell  it    Please  let  it  be  till  you  hear 
from  me.    Will  write  soon.  Adam  Bbickeb." 

These  calves  are  shown  to  have  been  worth  at  the  time  of 
purchase  at  least  eight  dollars  per  head,  and  so  far  as  we  can 
judge  the  defendant,  in  consideration  of  receiving  them,  as- 
anmed  the  payment  of  the  note.  In  no  view  of  the  case,  there- 
fore, can  the  judgment  be  sustained.  The  judgment  is 
reversed  and  the  cause  remanded  for  further  proceedings. 
The  other  judges  concur. 

CoMrovirDiiro  Fblont  —  What  doss  not  OoNSTrrnri.  —  In  aU  omm 
where  parties  ha^e  taffered  injury  from  the  oommission  of  a  felony,  they 
may  settle  their  priTate  damages  in  any  way  they  see  fit,  provided  they  do 
not  inolnde  in  saoh  settlement  the  stifling  of  the  criminal  proseoution  for 
mch  felony:  Johnston  t.  AlUn,  22  Fla.  224;  1  Am.  St.  Rep.  180,  and  note; 
BmmU  ▼.  Wtber,  125  N.  Y.  18.    See  extended  notes  to  Town  of  Hinftiburgh 
▼.  Swmner,  31  Am.  Deo.  003,  and  HIU  r.  Freemnn^  49  Am.  Rep.  49.     An 
agreement  by  one  who  is  threatened  with  a  oriminal  prosecution  for  bas- 
tardy to  pay  the  mother  a  certain  snm  for  the  maintenance  of  the  child 
ii  a  Tslid  oontraet^  even  though  it  discloses  on  its  face  that  it  is  exe- 
cuted to  stifle  such  prosecution:  BohrkOmer  v.  WhUert,  126  Pa.  St  253.  See 
else  BUb  r.  HUeheoek,  49  Ala.  46S;  20  Am.  Rep.  28S,  and  note.     A  promise 
Bot  te  proeecute  for  a  crime  is  not  illegal  so  as  to  avoid  a  contract  based 
thsmwi,  anle«  it  is  made  for  the  sake  of  gain,  and  not  from  motives  oi 
Wmrd  V.  Alkn.  2  Met.  53;  85  Am.  Dec  S87. 
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Humboldt  DBiviNa  Park  Ass'n  v.  Stbyrss. 

|M  NSBKAOLA,  aBw] 

OompoRATioHS — LrauAn  ov  Siook— SioanoLDXEli  Riobt  io  Pob* 
CKAMM,  -"Thm  right  to  InoretM  is  tho  oi^ital  stock  ol  a  oocpormtloa  fa 
intoiidod  for  Iho  bonefit  of  tlw  Joint  oini«%  and  oaa  bo  oxoroiiad  only 
b7  tko  eorpomtum  itaolf ;  and  ia  tho  aboanoo  of  otipiiUtioBa  in  tbo  cbsr- 
tor  to  tho  oontrary,  tho  originil  stookholdon  havo  a  right  to  mboeribo 
for  and  hold  the  now  atook. 

OoRPORATiONS  —  III  jaNOTiOR  A0AI9ST  DiKBOTORS.  —  PoTBons  illegallj  oloetod 
may  bo  onjoined  from  aoting  at  direotort  of  a  oorporatton. 

C  OiUespte^  for  the  plaintiffs  ia  error. 

E.  W.  Thomoi  and  R.  8.  Malony^  for  tho  defendants  io 
«rror. 

Maxwell,  C.  J.  Thia  action  was  brought  in  the  diatiict 
ooart  of  Richardson  County  to  restrain  the  defendants  from 
exercising  the  datiea  of  directors  of  the  plaintiff  and  taking 
possession  of  the  property.  A  demurrer  to  the  petition  was 
overruled  in  the  court  below,  and  the  defendants  electing  to 
stand  on  the  demurrer,  judgment  was  entered  in  favor  of  the 
plaintiffs  as  prayed.  The  only  question  is,  does  the  petition 
justify  the  judgment  7    It  is  as  follows:  — 

^  The  plaintiffs  above  named  represent  unto  the  court  that 
they  are  all  residents  of  Richardson  County,  Nebraska,  and 
are  now,  and  have  been  for  several  months  past,  members 
of  and  stockholders  in  the  Humboldt  Driving  Park  Associa- 
tion, a  corporation  incorporated  under  the  laws  of  Nebraska, 
with  its  place  of  business  at  Humboldt,  in  said  county  of 
Richardson;  the  said  corporation  was  incorporated  on  or 
about  June  29,  1886,  at  which  time  F.  W.  Samuelson,  O.  A. 
Cooper,  B.  £[.  Kentner,  H.  F.  Hull,  R.  S.  Malony,  Jr.,  and  five 
other  persons  who  were  residents  of  said  county  of  Richard- 
son,  associated  and  incorporated  themselves  under  the  name 
aforesaid,  with  the  place  of  business  at  Humboldt,  in  said 
county,  for  the  promotion  and  advancement  of  the  breaking 
and  development  of  horses,  by  keeping  a  driving  park  and 
holding  horse  fairs  and  race  meetings,  and  other  transactions 
of  like  nature  pertaining  to  the  general  business  of  a  driving 
park  association;  and  the  said  corporation  did  then  and  there 
adopt  articles  of  incorporation,  and  had  the  same  recorded  in 
the  office  of  the  county  clerk  of  said  county;  the  said  articles 
of  incorporation  containedi  among  others^  the  following  pru^ 
visions,  to  wit: 
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^Ari  4  The  capital  stock  of  the  incorporation  shall  con-^ 
sist  of  one  thousand  dollars,  with  an  authorized  capital  of  five- 
thousand  dollars.  At  least  one-fourth  of  the  capital  stock 
•hall  be  paid  in  by  the  first  day  of  August,  1886,  and  the 
balance  at  rach  times  and  places  and  in  such  amounts  as  thet 
board  of  directors  shall  direct. 

^Art  5.  The  stock  shall  be  divided  into  shares  of  five  dol* 
lars  each. 

^Art.  8.  The  business  and  affairs  of  said  corporation  shall 
be  conducted  by  a  board  of  directors  composed  of  nine  stock* 
holders,  who  shall  elect  from  their  number  a  president,  vicer 
president,  secretary,  treasurer,  and  such  other  officers  as  may 
be  necessary  to  transact  the  business  of  the  corporation. 

''Art.  9.  Each  share  of  the  stock  shall  be  entitled  to  one 
▼ote  in  all  elections  of  directors  for  said  corporation,  and  such 
elections  shall  be  by  ballot 

^Art  10.  The  annual  election  of  directors  by  the  stock-^ 
holders  shall  be  on  the  second  Friday  of  August  of  each  year^ 
etc. 

^  The  said  articles  of  incorporation  were  duly  recorded  ia 
the  office  of  the  said  county  clerk  on  August  7, 1886,  and  said 
association  has  been  acting  as  a  corporation  thereunder  ever 
eince  that  time.    At  the  time  said  association  so  commenced 
business  in  1886,  by  vote  of  its  stockholders,  authorized  the 
issuing  and  sale  of  stock  to  the  amount  of  $1,000,  or  200  sharee 
of  stock  at  five  dollars  each,  and  it  actually  issued  over  half 
€t  that  number  of  shares,  that  is  to  say,  about  115  shares,  all 
of  which  were  duly  paid  up  in  full  and  certificates  for  that 
number  of  shares  were  issued  and  delivered  to  the  purchaser 
{hereof.    Afterwards,  on  April  11,  1889,  the  corporation,  by  a 
Tota  of  its  stockholders  at  a  meeting  held  for  that  purpose^ 
increased  its  capital  stock  by  authorizing  the  issuing  of  aou 
additional  number  of  shares  sufficient  with  the  number  already 
issued,  as  above  stated,  to  raise  the  capital  stock  to  two  thou»» 
and  five  hundred  dollars  in  the  aggregate,  and  no  more.   Under 
said  authority,  about  875  additional  shares  were  issued  and 
sold,  and  were  paid  for  in  full  and  certificates  for  that  number 
of  shares  were  issued  and  delivered  to  the  purchasers  thereoC 
Neither  said  corporation  nor  the  stockholders  thereof  have 
ever  issued  or  authorized  any  person  to  issue  any  other  or  ad- 
ditional shares  of  stock  besides  those  above  mentioned,  and 
no  others  have  ever  been  issued  legally  or  by  authority.     Oi> 
the  second  Friday  of  August,  1889,  at  a  meeting  of  the  stock-- 
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holders,  the  following  named  persons  were  duly  elected  diie^ 
tors,  to  wit:  R.  S.  Malony,  Jr.,  who  was  afterwards  elected  bj 
4Ndd  directors  as  president;  P.  Y.  Hays,  afterwards  elected  in 
like  manner  vice  president;  E.  K.  Eentner,  afterwards  elected 
treasurer;  A.  H.  Fellers,  afterwards  elected  secretary,  and  also 
J.  L.  Linn,  Ed.  Borland,  W.  F.  Oarver,  John  Power,  and  O.  A. 
iJooper,  and  said  directors  and  officers  forthwith  entered  apon 
the  duties  of  their  offices,  and  have  conducted  the  same  ever 
€ince. 

*' At  a  meeting  of  the  stockholders  held  on  the  second  Fri- 
•day  of  August,  1890,  for  the  purpose  of  electing  officers  for  the 
•ensuing  year,  at  which  time  there  had  been  issued  only  460 
shares  of  stock  in  the  aggregate,  the  following  proceedingi 
were  had:  Some  hours  before  said  election  commenced,  said 
Pyle,  for  the  purpose  of  defrauding  the  stockholders  and  ille- 
^slly  obtaining  control  of  the  corporation  and  its  basiness 
^tgainst  the  wishes  of  its  stockholders,  fraudulently  induced 
Fellers,  the  secretary,  to  receive  from  him  a  draft  for  $2,400 
Jis  in  payment  of  480  additional  shares  which  had  never  been 
authorized  by  the  association,  and  also  fraudulently  induced 
him  to  keep  said  transaction  concealed  from  the  directors  and 
•stockholders  so  that  none  of  said  parties  had  any  knowledge 
that  it  was  claimed  that  any  such  additional  shares  bad  been 
paid  for  or  issued  until  the  matter  was  suddenly  sprung  upon 
them  while  the  election  wss  taking  place,  and  when  they  were 
taken  by  surprise  and  could  not  stop  the  proceedings.  Said 
Pyle  fraudulently  caused  those  persons  to  be  chosen  tellers  at 
the  election,  and  after  voting  the  480  fraudulent  votes  caused 
the  same  to  be  received  and  counted  as  if  they  had  been  that 
number  of  legal  and  valid  votes,  said  Pyle  voted  said  480  il- 
legal and  fraudulent  votes,  together  with  about  23  legal  votes 
he  owned,  for  the  defendants  to  this  petition  named  at  the 
heading  thereof,  as  directors  of  said  association  for  the  ensu- 
ing year;  of  the  legal  and  valid  shares  and  votes  of  the  asso- 
<}iation  only  409  were  voted  at  that  election,  and  a  majority 
•of  those  votes,  as  your  petitioners  have  reason  to  believe,  and 
•do  believe,  were  cast  for  the  following-named  stockholders  as 
directors:  Charles  Nims,  0.  A.  Cooper,  R.  S.  Malony,  Jr.,  J.  S. 
Kentner,  W.  0.  Quick,  P.  W.  Hayes,  Ed.  Borland,  W.  P.  Gar- 
Ter,  and  J.  Collins.  Your  petitioners  are  unable  to  state  the 
number  of  votes  oast  for  said  last-named  persons,  for  the  rea- 
son that  when  the  counting  of  the  votes  cast  began  after  the 
480  illegal  votes  cast  by  Pyle,  together  with  23  legal  votes 
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^wned  by  him,  and  not  more  than  84  other  votee  had  been 
-counted,  a  person,  acting  fraudulentlj  with  Pyle  and  at  his 
inBtance  claiming  that  said  votes  then  already  connted  con* 
«titiited  a  majority  of  the  stock,  moved  that  no  further  votes 
l>e  counted,  and  that  the  nine  persons  so  voted  for  by  Pyle 
And  his  fraudulent  votes  be  declared  elected  as  directors;  said 
motion  was  put  viva  voce  and  not  by  ballot,  and  said  Pyle  and 
those  acting  at  his  instance  procured  said  motion  to  be  de- 
-clared  carried,  and  no  other  votes  were  counted,  and  no  rec- 
ord was  made  of  them.     If  said  fraudulent  votes  had  not 
been  counted  and  only  the  legal  votes  had  been  counted,  then 
the  said  persons  so  voted  for  said  Pyle  would  have  been  de* 
feated  by  a  considerable  majority  and  the  other  ticket,  that  is 
to  say,  the  one  containing  the  names  above  mentioned,  as 
plaintiffs  verily  believe,  would  have  been  elected  by  a  major- 
ity; until  just  previous  to  the  beginning  of  said  election,  the 
stockholders  did  not  know  that  Pyle  claimed  to  have  said 
fraudulent  shares,  no  money  for  said  fraudulent  shares  has 
«Ter  been  paid  to  said  corporation  or  its  treasurer,  and  no  cer- 
tificates of  such  shares  have  ever  been  issued,  and  said  cor- 
lioration  has  never  increased  its  capital  stock  over  two  thou- 
sand five  hundred  dollars  in  the  aggregate,  nor  authorized 
the  issuing  of  such  additional  shares;  of  all  of  the  above  facts 
naid  Pyle  and  defendants  then  and  there  had  full  notice  and 
knowledge,  and  he  was  then  and  had  been  since  April,  1889, 
«  member  of  said  corporation  and  the  owner  of  several  shares; 
•aid  association  is  the  owner  of  a  race  track  at  Humboldt,  a 
tract  of  land  containing  twenty  acres,  fenced,  and  other  build- 
ings thereon,  suitable  for  a  race  course,  all  worth  about  three 
thousand  dollars,  on  which,  however,  there  is  a  mortgage  for 
seven  hundred  dollars.    The  said  Pyle  and  the  other  defend- 
ants have  demanded  from  the  secretary  and  treasurer  of  the 
association  elected  in  1889  the  books  and  records  of  the  cor- 
poratioUf  but  the  delivery  thereof  has  been  refused,  and  they 
have  not  got  possession  of  the  same.    If  not  enjoined,  the  de- 
fendants will  issue  certiBcates  for  the  said  480  illegal  and 
fraudulent  shares,  and  there  is  great  danger  that  the  same  may 
get  into  the  hands  of  innocent  purchasers  and  become  obliga- 
tions of  the  corporation.    Defendants  threaten  to  tear  down  a 
part  of  the  fence  around  the  race  track  and  thereby  greatly 
injure  the  same.    AU  of  the  above  would  be  productive  of 
great  and  irreparable  injury  to  the  stockholders  and  the  asso- 

eiation.    There  is  also  great  danger  that  the  defrndanti  if  al- 
as. Sa  Bar.,  Vob  XXXIIL  - « 
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lowed  to  take  possesBion  of  said  land  and  property,  wQl  pie 
race  meetings  and  offer  large  premiams  and  purses  for  noa% 
and  will  thereby  invoWe  the  association  in  debt  or  in  expeo* 
iive  litigation,  and  that  they  will  do  other  acts  wbich  will  in- 
Tolve  the  association  in  trouble  and  litigation,  thereby  oausing 
great  and  irreparable  injury,  expense,  and  trouble. 

**  Plaintiffs  further  allege  that  the  said  directors  elected  in 
August,  1889,  as  above  set  forth,  are  the  present  officers  of 
the  association  and  that  they  hold  over  as  such  directon, 
oflBcers  in  consequence  of  no  valid  election  having  been  held 
in  August,  1890.  Plaintiffs  therefore  pray  that  the  defend- 
ants be  enjoined  from  taking  possession  of  the  said  race  irack| 
or  the  books  or  records,  or  any  other  property  of  the  associar 
tion,  and  that  defendants  refrain  from  interfering  with  the 
directors  elected  in  August,  1889,  as  above  stated,  in  the  man- 
agement of  the  business  of  the  association;  also  that  the  de- 
fendants be  enjoined  from  issuing  any  certificates  of  stock  or 
from  doing  any  official  act  as  directors  of  the  association; 
that  the  court  find  that  the  defendants  have  no  legal  right  to 
act  as  directors  of  the  association.  Plaintiffs  further  pray 
tnat  a  preliminary  injunction  be  issued  forthwith  restraining 
defendants  as  above  prayed,  and  that  on  a  final  hearing  said 
injunction  be  made  perpetual;  that  plaintiff  may  have  such 
other  relief  as  equity  and  justice  may  require;  that  said  Pyle 
be  enjoined  from  negotiating  or  disposing  of  any  certificate 
said  defendants  may  have  undertaken  to  issue,  and  that  the 
same  be  adjudged  fraudulent  and  void  and  be  ordered  deliT* 
ered  up  and  canceled,  and  that  the  said  last  election  be  de- 
creed void  and  a  new  election  ordered." 

As  the  allegation  of  the  petition  for  the  purpose  of  the  trial 
must  be  taken  as  true,  it  is  therefore  conceded  that  the  asso* 
ciation  never  authorized  the  issuing  of  the  480  shares  of  stock 
which  Pyle  sought  to  vote,  and  that  in  fact  such  shares  were 
fraudulent  and  illegal;  that  a  majority  of  the  legal  votes  were 
cast  against  the  defendants,  and  that  in  fact  they  were  not 
elected.  These  facts  being  conceded,  the  judgment  is  right 
The  increase  of  capital  of  a  corporation  is  intended  for  the 
benefit  of  the  joint  owners  and  can  be  exercised  only  by  the 
corporation  itself,  and  in  the  absence  of  stipulations  to  the  con- 
trary in  the  charter,  the  original  stockholders  have  a  right  te 
subscribe  for  and  hold  the  new  stock. 

The  rule  as  stated  by  Angell  and  Ames  on  Corporationsb 
feo.  664,  ia  as  follows:  ''  If  a  part  of  the  authorised  oapital 
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itook  of  a  corporation  remains  untaken  at  the  time  of  its  in« 
oorporation,  the  right  to  issue  the  remainder  of  it  is  a  cor- 
porate franchise,  held  by  the  corporation  in  trust  for  the  cor* 
porators,  and  it  is  to  be  disposed  of  for  the  benefit  of  all;  and 
the  directors  have  no  right  to  distribute  such  shares  of  stock 
among  those  of  the  stockholders  merely  who  are  not  in  arrears 
on  the  shares  already  taken  by  them,  and  exclude  those  who 
are  in  arrears;  and  a  share  in  the  stock  of  a  corporationi 
when  only  the  least  sum  mentioned  in  the  charter  has  been 
paid  in,  is  a  share  in  the  power  of  increasing  it  when  the 
trustee  (the  corporation)   determines,  or  rather  when   the 
original    shareholders   (the    cestuU  que  trust)   agree    upon 
employing  the  greater  sum  mentioned  in  the  charter.    The 
augmentation  of  the  capital  to  the  larger  sum  is  supposed  to 
be  intended  for  the  profit  of  the  joint  concern;  the  capacity 
under  the  charter  to  augment  it  is  the  virtue  of  their  joint 
interest.    If  a  corporation,  in  other  words,  is  created  with  the 
privilege  of  raising  a  stock  not  less  than  one  sum,  nor  exc^d* 
ing  a  certain  greater  sum,  and  commence  business  with  the 
smaller  capital,  and  it  is  afterwards  decided  by  a  vote  to 
augment  it  to  the  greater,  an  original  subscriber  has,  as  a 
stockholder,  a  right  to  subscribe  for  and  hold  the  new  stock 
in  proportion  to  his  interest  in  the  old  stock.''    The  reason  is 
plain.    A  number  of  persons  relying  upon  the  integrity  of 
each  other  might  be  willing  to  become  members  of  a  corpora* 
tion,  while  they  would  not  become  such  members  if  the  stock- 
holders were  unknown.    This  is  particularly  applicable  in 
ease  of  small  corporations  like  that  of  a  driving  park.    The 
judgment  of  the  court  below  is  right  and  is  affirmed. 
The  other  judges  ooncur. 

OoBPOBATiONS — SHAKBHOLDsa's  RioRT  TO  vxw  Stook.  —When  a  oor- 
poration Totflo  to  inoroaao  ita  oapital  stock,  tboM  who  hold  shares  in  ibo 
Mpital  first  raised,  are  entitled  to  subscribe  for  and  hold  the  new  stook 
Aoeording  to  their  respective  shares,  and  a  refusal  on  the  part  of  the  corpora- 
tion to  permit  any  of  them  to  subscribe  to  the  stook  to  which  he  is  so  entitled 
renders  it  liable  for  damages:  Oray  ▼.  Portland  Bank^  3  Mass.  364;  3  Am.  Dea 
160,  and  note.  Corporators  have  a  remedy  in  asaumptU  against  the  oorpor- 
fttion  for  injury  caused  by  the  act  of  the  directors  in  disposing  unequally 
Uttong  them  the  shares  of  the  authorised  capital  stock  which  remained  an* 
taken  at  the  timo  of  the  incorporation:  SeeM  r.  Bank,  31  Pa.  St  78;  72  Am. 
IW  726^  and  note;  but  the  minority  stockholders  of  a  oorporation  oannol 
eomplain  of  aa  issue  of  mortgage  bonds  to  a  holder  of  the  majority  of  tho 
■koek,  when  snoh  issue  was  made  without  fraud,  and  was  of  great  benefit  to 
the  oorporation,  though  the  issuance  was  procured  to  raise  money  for  Um 
■4<«ty  stookholdors:  Ohninger  r.  PUitburg  ete.  &  J?.  Ob.,  139  Pa.  St  UL 
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OffiUKB  SB  FA01O  -—  Ihju Buriov  AoAiKST!.  —  Ab  faijviolioii  do«t  nol  fit  to 
fwtnaa  aa  cS&oar  dt/aeto  from  performing  the  datiee  of  his  offioiu  The 
lemody  In  eaeb  a  eeee  it  by^iw  warramio  to  try  the  qoeetiaii  of  tiOe  to  dkm 
Eagtm  ▼.  Hq^ber^er^  7  Watto  k  S.  104;  4S  Am.  Deo.  82Q,  end  note.  WhM 
eertiin  pertone  ere  irregularly  elected  ofl^oen  of  a  oorporatioB,  «»til  re* 
■Mired  they  are  to  be  regarded  aa  offioera  dtfaidU^  aad  their  aeli  are  Uadng 
•a  the  eorporatioat  UUkt  ▼.  Mmtr.  27  Me.  609;  46  Ank  Deo.  61%  and 


Wilson  t;.  Shipman. 

(M  NBBBiaKA,  871.] 

Pmooan  -*  Sukm oira  —  OoirraADionoir  of  BmrBir.  -.  Aa  ofioer**  lotaia  « 
a  eammona,  showing  that  he  haa  personally  eenred  a  oopy  tlMreof  « 
the  defendant,  may  be  contradicted  by  the  latter,  bat  vnleoa  it  oleady 
appears  from  the  OTideaoe  that  the  xetnm  is  false,  it  viU  be  sitsinri 
by  the  conrl 

JmMiiaiiT — Iirjuironov  AoAnrfr.  —A  Judgment  win  not  bo  enjoined  is 
the  abeenoe  of  proof  of  a  defense  on  the  merits,  or  that  it  ia  oantraiy  ts 
equity  or  good  consdenosu 

CoIHtm  atiA  Pratt^  for  the  plaintiff  in  error. 

R.  A.  MooTBy  for  the  defendant  in  error. 

Maxwell,  C.  J.  This  is  an  aotion  to  enjoin  a  jodgment  of 
a  juBtioe  of  the  peace.  The  court  below  foand  that  there  had 
been  no  personal  service  on  the  defendant  and  enjoined  the 
judgment.  It  appears  froin.the  record  that  in  December, 
1888,  Moore  and  Shipman  were  engaged  in  business  on  North 
Sixteenth  Street  in  the  city  of  Omaha;  that  this  store  was  in 
charge  of  Miss  Allen;  that  on  the  eighth  of  that  month  a  Ull 
for  merchandise  for  the  sum  of  $227.59,  furnished  hy  O,  B. 
Tennis  &  Co.,  was  presented  to  Moore  and  Shipman  at  their 
place  of  business;  that  no  objection  was  made  to  the  bill  itself 
but  it  was  claimed  by  Mr.  Moore  that  time  had  been  given  fiir 
a  part  of  the  claim,  and  therefore,  he  refused  to  pay  the  same. 
He  then  drew  a  check  in  the  name  of  Moore  and  Shipman  in 
favor  of  himself  for  the  sum  of  $69.85,  and  with  a  Mr.  Bobert- 
fion,  who  had  the  claim  for  collection,  went  to  the  bank  and 
drew  that  sum  and  paid  the  same;  that  Mr,  Robertson  noti- 
fied Moore  and  Shipman  that  he  understood  the  entire  claim 
to  be  due  and  that  he  would  bring  suit  for  the  remainder. 
There  seems  to  have  been  an  agreement  that  they  would  ac- 
cept service.  Mr,  Robertson  thereupon  began  an  action  fior 
the  balance  of  the  account  and  took  the  summons  to  the  store 
of  Moore  and  Shipman  and  began  to  write  an  acceptance  of 
•ervice  on  the  summons,  when  in  consequence  of  some 


May,  1892.]  \7il80M  v.  Shipmam.  661 

ment  of  Mr.  Moore  he  was  induced  to  call  an  officer  to  serve 
the  BQmmons.    He  found  a  constable  at  the  door  of  the  store 
and  handed  him  the  summons  to  serve,  both  Moore  and  Ship« 
man  being  then  in  the  store.    The  constable  testifies  that  ho 
went  immediately  into  the  store  and  served  the  summons,  and 
Ilia  return  on  the  same  is  in  due  form.    On  the  return  day  of 
the  summons  Moore  and  Shipman  failed  to  appear,  and  the 
justice  rendered  judgment  against  them  for  the  sum  of  $158 
and  costs.    A  transcript  of  the  judgment  was  then  filed  in  the 
district  court  and  an  execution  issued  thereon,  which  was 
levied  upon  certain  real  estate  of  Shipman,  who  thereupon 
brought  this  action  to  enjoin  the  judgment  upon  the  sole 
ground  that  he  had  not  been  served  with  summons.    It  may 
be  oonoeded  that  the  jurisdictional  facts  alleged  in  the  record 
of  a  judgment  of  a  court  of  inferior  jurisdiction  may  be  con- 
troverted: First  NaL  Bank  v.  Balcom,  35  Conn.  351;  Ctdver^i 
Appeal,  48  Conn.  165;  Cooper  v.  Sutherland,  3  Iowa,  114;  66 
Am.  Deo.  52;  Salladay  v.  BainhiU,  29  Iowa,  555;  Mastin  v. 
Oray,  19  Kan.  458;  27  Am.  Rep.  149;  Harlow  y.  Pike,  SOreenl. 
488;  Ainge  v.  Corby,  70  Mo.  257;  Bigelow  v.  Stearns,  19  Johns. 
89;  10  Am.  Dec.  189;  People  v.  Casselh,  6  Hill,  164;  Barber 
T.  Winslow,  12  Wend.  102;  Relyea  r.  Ramsay,  2  Wend.  602; 
Porter  v.  Bronson,  29  How.  Pr.  292;  Adams  v.  Saratoga  etJ. 
R  R  Co.,  10  N.  Y.  328;  12  Am.  &  Eng.  Ency.  of  Law,  148c. 
In  a  proper  case  a  judgment  will  be  enjoined  where  it  was 
rendered  against  a  defendant  without  service  of  process:  10  Am. 
A  Eng.  Ency.  of  Law,  902.    In  the  case  at  bar,  however,  the 
evidence  of  want  of  service  is  not  sufficient  to  overcome  the 
return  of  the  officer,  corroborated  as  it  is,  by  circumstances. 
Thus  it  is  clearly  shown  that  both  of  the  parties  were  in  the 
•tore  when  the  officer  entered,  and  thus  the  opportunity  of 
service  was  had,  and  the  return  of  service  made  with  a  charge 
presumably  for  two  copies  of  the  summons.    The  officer  also 
was  a  witness  and  testified  in  this  case  that  he  served  the 
summons  upon  both  defendants.    To  offset  this  we  have  the 
testimony  of  Shipman,  that  service  was  not  made,  and  of 
Moore,  that  it  was  not  made  in  his  presence.    Upon  this  testi- 
mony, considering  all   the  circumstances,  we  do  not  think 
sufiicient  is  shown  to  justify  the  court  in  holding  that  there 
was  no  service. 

But  there  is  another  reason  why  the  judgment  should  be  re- 
versed. The  principal  object  of  vacating  a  judgment  is  to  per. 
ioit  an  opportunity  for  a  full  examination  of  the  matters  in 
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oontroveny;  tberefore,  if  the  defendant  ask  to  ha^e  a  judg- 
ment against  him  set  aside^  he  rooBt  allege,  and  if  neoeesarf 
proye,  that  he  has  a  valid  defense  to  the  action.  In  Qerritkr, 
Hunt,  66  Iowa,  682,  it  is  said:  *"  This  relief  (by  injanetioD) 
will  not  be  granted  if  it  appear  that  the  party  holding  saeh 
Toid  judgment  has  a  valid  claim  whereon  it  was  rendered,  to 
which  there  is  no  defense.  The  general  principle  nnderlying 
the  jurisdiction  is  that  it  roust  be  against  oonscienoe  to  eze* 
cute  the  judgment  sought  to  be  enjoined.  Therefore,  if  there 
is  no  eridenoe  of  a  defense  on  the  merits,  or  that  the  jadg> 
ment  is  contrary  to  equity  and  good  conscience,  it  will  not  be 
enjoined";  High  on  Injunctions,  sec.  86;  Ablemany.  Boti^  IS 
Wis.  90.  No  defense  is  either  alleged  or  proved  in  this  caseu 
The  judgment  is  therefore  reversed  and  the  action  dismissed. 
The  other  judges  concur. 

IirjirironoKS  Aoainr  JimoxBim.  —A  judgment  will  not  be  cajoiatd 
mnlest  it  appean  to  Im  inequitable  aa  between  the  parties  no  maktar  how 
irregular  were  the  prooeedings  under  which  it  was  renderedt  Hartford  etc. 
hu,  Co.  T.  Meyor^  80  Neb.  135;  27  Am.  St.  Rep.  384,  and  nota  with  eassa 
•olleoted;  see  also  Bambiin  ▼.  KmgJU,  81  Tex.  351;  26  Am.  St  Rep.  SI8^ 
and  especiallj  note;  and  Grand  BapUU  tic  Fumiiure  Oo»  t.  ffemeg  ate.  #Wr^ 
flftare  Co,,  SS  Mioh«  558;  81  Am.  St.  Rep.  611,  and  note. 

Paocias  — Omosa's  Riraaif  •— OosroLastvsiriss  or.  ~An  offioer's  ra> 
tarn  may  be  oontradicted  and  avoided  in  a  subsequent  action:  Siewari  ▼• 
Jhrnean,  47  Minn.  285;  28  Am.  St  Rep.  367,  and  note  with  the  oaaea  dia- 
enssing  this  subject  ooUected;  Joknmm  t.  Gregory^  4  Wash.  109;  81  Am.  8t 
Rep.  907,  and  note.  An  offioer's  return  to  a  writ  is  frimn  fade  OTidenoi^ 
aren  in  his  own  favor:  8taU  t.  DevUt,  107  Mo.  573;  88  Am.  St  Rep.  416^ 
and  note.  See  extended  note  to  Taylor  t.  Loum^  19  Am.  Deo.  137.  Aa 
offioer's  return  may  be  impeached  when  the  matters  stated  therein  are  mtk 
presumptiTely  within  his  personal  knowledge:  Qrocd  WoitWm,  Ca  ▼•  Wood^ 
ife.  mm.  Co..  18  OoL  46;  13  Am.  St  Rep.  a04i 


Taloott  V.  Field. 

(M  NXBRABKA,  611.] 

ImnuircB — Whbn  not  Subjkot  to  Dbbts  or  iNsifRiAi  —  Whan  a  re&s> 
ooable  amount  of  insuranoe  is  effected  upon  the  life  of  a  husband,  the 
sola  objeot  being  to  provide  a  fund  for  the  support  of  his  wife  in  oass 
•f  hia  death  such  fund  will  not  ordinarily  be  liable  for  Ids  debts. 

fffRFSAVOB  —  Bndownmxnt  Poliot  —  RiOHTS  OF  Cbbdz^obs.  —  When  aa 
inaolTont  debtor  takes  out  and  pays  the  premiums  on  an  endowment 
laanranoe  polioy  on  his  life,  in  favor  of  his  wife,  and  she  raoaives  saoh 
andowment  from  the  insurer  during  the  lifetime  of  the  insared,  she 
takes  it  or  the  property  in  which  it  is  invested  in  har  nams^  8sb|aal  ta 
the  olaims  of  the  husband's  creditors. 
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J.  E.  Cobbey^  for  tbe  plaintiff  in  error. 

A.  H.  Babeoek  and  A,  D.  MeOandleu^  for  the  defendants  tai 
error. 

Maxwell,  0.  J.    This  action  was  brought  by  the  plaintiff 
against  the  defendants,  in  the  district  court  of  Gage  County, 
to  subject  certain  property  to  the  payment  of  his  judgment 
The  court  below  found  the  issues  in  favor  of  the  defendants 
and  dismissed  the  action.    The  only  testimony  in  the  case 
bearing  upon  the  questions  in  controversy  is  that  of  Field  and 
wife,  and  is  far  from  satisfactory.    It  appears  that  several 
years  ago  Field  and  Brother  were  conducting  a  notion  store 
in  Rock  Island,  and  seem  to  have  been  in  business  for  many 
years;  that  the  stock  was  worth  about  $20,000;  that  an  uncle 
of  the  partners  had  sold  them  the  stock  some  fourteen  years 
before,  taking  a  chattel  mortgage  thereon  which  he  had  kept 
alive;  that  he  had  indorsed  for  the  partners  and  signed  notes 
with  them  (these  transactions  are  neither  fully  nor  clearly  get 
out);  that  Field  possessed  a  dwelling  house  of  about  tbe  value 
of  $4,500,  upon  which  were  two  mortgages,  in  the  aggregate 
about  $2,500;  that  the  uncle  took  possession  of  the  store  under 
bis  mortgage  and  seems  to  have  been  paid  in  full;  that  a 
comprumise  was  effected  with  a  number  of  other  creditors  at 
thirty-two  and  one-half  cents  on  the  dollar,  but  the  plaintiff 
refused  to  accept  this  amount,  and  recovered  judgment  on 
his  debt,  which  seems  ts  have  been  incurred  just  before  the 
failure  of  Field  and  Brother;  that  in  1889  he  brought  an  ac- 
tion in  this  state  on  the  judgment  and  recovered  judgment 
thereon  for  the  sum  of  $3,016.39,  upon  which  an  execution 
was  issued  and  returned  unsatisfied.    It  also  appears  that 
the  mortgages  on  the  dwelling  house  in  Rock  Island  were 
foreclosed  and  the  property  purchased  by  the  mortgagee,  the 
mother  of  Mrs.  Field,  and  by  her  conveyed  to  the  latter;  that 
this  house  was  afterwards  sold  for  $4,250,  and  the  money  in- 
vested in  the  land  in  controversy.    It  also  appears  that  the 
husband  had  taken  out  a  fifteen-year  endowment  policy  on 
his  life  in  favor  of  his  wife;  that  he  paid  the  premiums,  and 
at  the  expiration  of  the  fifteen  years  she  received  $2,040,  which 
it  is  claimed  was  invested  in  live  stock,  to  be  referred  to  pre- 
sently.   The  husband  is  also  engaged  in  the  coal  business  at 
Beatrice  in  his  wife's  name. 

In  the  fourth  paragraph  of  her  answer  the  wife  aDeget: 
^  This  defendant  further  admits  that  at  the  commencement 
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of  this  action  she  owned  the  following  real  and  peroonal  pni|h 
•rty:  The  north  half  of  section  21,  in  township  1  north,  of 
range  6,  and  the  southwest  quarter  of  the  soatheast  quarter 
of  section  16,  in  said  township  and  range,  of  the  valoe  of 
about  $6,000,  upon  which  real  estate  there  is  a  mortgage  of 
$3,500  unpaid  and  not  yet  due,  drawing  interest  at  aeven  and 
one-half  per  cent  per  annum;  and  the  following  personal 
property,  vis.,  about  83  head  of  horses  and  colts  worth  about 
$1,300;  about  77  head  of  cattle  worth  about  $1,500;  about  50 
head  of  hogs  worth  about  $200.    This  defendant  alleges  that 
the  said  defendant  James  R.  C.  Field  has  no  right,  title,  or 
interest  in  said  property,  or  any  part  thereof,  at  the  coaimenoe- 
ment  of  this  action  or  any  time  since,  and  that  this  defend- 
ant did  not  at  said  date,  or  at  any  other  time  since,  hold  the 
title  to  the  property  in  the  petition  described  in  trust  for  the 
defendant  James  R.  C.  Field  in  whole  or  in  part,  and  denies 
that  said  property,  or  any  part  hereof,  is  kept  in  her  name 
for  the  purpose  of  defrauding  the  plaintiff  in  the  collection  of 
his  judgment,  but  on  the  contrary  alleges  that  all  property  in 
her  name  and  held  by  her  and  described  in  plaintiff's  petition 
is  her  own  .separate  estate,  owned  by  her  by  absolute  title,  and 
not  acquired  from  her  said  husband  by  gift,  grants  sale,  or 
otherwise. 

It  also  appears  that  the  husband  has  had  full  and  absolute 
control  of  the  business  of  his  wife,  and  without  compensation 
or  an  agreement  therefor  has  given  her  the  benefit  of  his  time 
and  labor.  The  effect  has  been  that  the  wife  has  prospered 
while  the  creditors  of  the  husband  hare  been  compelled  to 
look  on  at  a  distance. 

A  policy  of  life  insurance  is  a  contract  in  consideration  of 
certain  payments  to  the  insurer,  for  which  it  undertakes  to 
pay  a  certain  sum  upon  the  death  of  the  person  whose  life  is 
insured:  3  Kent's  Com.  866.  Under  the  endowment  plan, 
however,  the  insurer  undertakes,  upon  the  payment  of  a  cer- 
tain amount,  to  pay  the  insured,  or  such  person  as  he  may 
designate,  a  certain  specified  sum  in  a  given  number  of  years. 
It  is  more  like  an  investment  than  insurance,  the  latter  being 
a  mere  incident  and  not  the  main  purpose  of  the  transaction. 
Now  it  may  be  conceded  that  where  a  reasonable  amount  of 
insurance  is  effected  upon  the  life  of  a  husband,  the  sole  object 
being  to  provide  a  fund  for  the  support  of  a  beneficiary  in  case 
of  the  death  of  the  insured,  that  such  fund  will  not  ordinarily 
be  liable  for  his  debts.    Where,  however,  the  money,  or  a  con* 
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•iderable  portion  of  it^  b  to  be  repaid  in  bU  lifetime,  tbe  trane^ 
action  partakes  more  of  the  character  of  a  loan.    On  principle, 
the  insared  might  deposit  the  premiums  in  a  bank  on  time^ 
certificates  drawing  interest,  and  at  the  end  of  fifteen  years- 
draw  the  same  with  accrued  interest    Sach  funds  remain 
the  property  of  the  debtor.    So  in  case  of  an  endowment  pol- 
icy.    The  transaction  is  simply  one  of  contract,  in  which  tho 
insarer  promises,  after  a  certain  date,  to  repay  the  insured 
the  amount  agreed  upon.    Now  suppose  the  money  so  invested 
belongs  to  the  debtor,  and  which  should  be  applied  to  the 
payment  of  his  debts,  the  mere  act  of  filtering  it  through  the 
insurance  company  will  not  transmute  it  so  that  it  becoraee 
the  property  of  the  beneficiary  free  from  the  claims  of  cred- 
itors.    If  so,  it  would  afford  an  easy  mode  of  evading  the  law, 
and  no  stronger  illustration  is  required  than  the  case  under 
consideration.    If  a  debtor's  property  may  be  given  to  his- 
wife  in  the  way  proposed,  free  from  the  claims  of  creditors, 
then  oar  attachment  and  other  laws  for  the  collection  of  debta 
are  wholly  deficient  and  ineffectual  to  protect  the  rights  of 
creditors.     But  the  laws  spoken  of  are  not  defective,  nor  is^ 
the  property  in  question  free  from  their  claims.    It  is  very 
clear  that  the  money  derived  from  the  insurance  company, 
with  which  the  live  stock  in  question  was  purchased,  was  the 
property  of  the  husband  and  not  of  the  wife,  and  is  liable  for 
his  debts.    In  May  on  Insurance,  section  453,  it  is  said:  ''An 
endowment  policy,  however,  is  a  part  of  his  estate  and  subject 
to  his  debts  ":  White  v.  Smith,  2  Tex.  App.  Civ.  Gas.  400, 401. 
It  is  very  clear  also  that  the  increase  in  value  of  the  real  es* 
tate  has  been  very  largely  brought  about  by  the  labor  of  the 
husband,  and  while,  as  to  her  own  property,  she  may  protect 
her  rights  therein,  she  cannot,  as  against  creditors,  claim  the 
added  value  thereof  which  has  resulted  from  the  labor  of  her 
husband  thereon:  Olidden  v.  Taylor,  16  Ohio  St.  510;  91  Am. 
Dec.  98.    Honesty  and  fair  dealing  lie  at  the  foundation  of 
all  commercial  prosperity,  and  it  is  the  duty  of  courts  to  re* 
quire,  as  far  as  possible,  the  application  of  a  debtor's  property 
to  the  payment  of  his  debts.    If  he  is  unfortunate,  —  as  he 
may  be,  and  still  be  honest,  —  the  law  throws  its  protection 
around  him  by  exempting  his  homestead  and  a  certain  amount 
of  personal  property,  and  this  law  is  liberally  construed  by 
the  courts;  but  it  is  not  intended,  nor  will  the  courts  sanction, 
the  concealment  of  a  debtor's  property  in  the  name  of  another 
ftnd  thereby  prevent  its  application  to  the  payment  of 
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debts.    The  judgment  of  the  district  cotirt  is  reyersed,  snA 
the  cause  remanded  for  further  proceedings. 
The  other  judges  concur.   

ImRnuHai  Movsr — EzxMmoir  of.  —  B/  Tirtse  of  stsftste  is  BMnqfli 
▼Aula  ona  took  oak  a  polioy  of  intimnoo  oa  his  life  in  the  nanio  wad  for  tit 
banefifc  of  kit  family  or  thoM  dopeadent  on  him,  tho  titlo  Tooted  m  tlMi^ 
•ofcwitiiataoding  the  olaime  of  the  oroditon  of  tho  doooaoeds  Jf oCWCdkm'f 
Appeal^  99  Pa.  St.  1S3.  At  oommoii  law  ahoebaad  ooald  offeot  an  inwrenm 
vpoQ  hit  life  for  the  benefit  of  hit  wife  and  her  hoini  Ooodrtek  T»  Tnt^  I 
€bL40a 


Klopp,  Bartlktt  and  Company  v.  Gbbstov  Gut 
guabantbb  waterworks  gompant. 

rMNBBBASKA^aOS.] 

JuBDDionoir— SsBTios  OF  pROOsas  OH  FoRBiav  OospORATioir.  —  WIms 
a  oorporatton  organised  and  doing  basine«  under  the  law  of  oiio  stafeo 
oontraots  a  debt  thnragh  its  aathoriied  agent  in  another  state,  ho  is  so 
fw  its  managing  agent  there,  that  serrioe  of  sammons  npoo  him  .for  the 
debt  while  he  is  temporarilj  within  the  state  will  bind  tiie  oorporatioa. 

fUBDDIOTION  ^  SbBTIOB  Of  PBOOOt   OS    FORKIOS  CORPORATIOV. — WImR 

a  oorporation  oontraots  a  debt  outside  of  its  own  state^  senrioo  of  ptocwi 
in  an  aetioa  to  reoover  snoh  debt,  made  upon  its  managing  ageat  wfaik 
he  is  temporarily  stopping  at  the  plaoe  where  the  dsbl  waa  eoateaofes^ 
will  bind  the  corporation* 

John  W.  LyiUf  for  the  plaintiff  in  error. 
CharUi  Ojfaff,  for  the  defendant  in  error. 

Maxwell,  C.  J.  The  plaintiff  brought  an  aotioD  againsi 
the  defendant  in  the  county  court  of  Douglas  County  upoo 
the  following  account:  — 

"  Omaha,  Neb.,  Deo.  6^  189a 
^Cbbston  Citt  Ouabanteb  Watbbwobks  Co., 
Cbeston,  Ia«, 

^  To  Klopp,  Babtlbtt  ft  Ca,  Dr. 

February  18,  to  ptg.  100  coupon  bonds $81  00 

February  18,  to  ptg.  one  book  stock  certificate 21  00 

February  18,  to  ptg.  one  engraved  heading  for  oertifi- 

cate 16  00 

February  18,  to  ptg.  engraved  bond 2000 

February  18,  to  engraving  and  making  5  autographs.       8  50 

February  18,  to  one  tint  block  9xl2in 7  00 

February  18,  to  one  tint  block  6x12  in • 8  00 

February  18,  to  one  tint  block  2x2  in 8  00 

February  18,  to  one  tint  block  2x9  in 1  76 


JaiM^1892.]    Klopp,  Babtlbtt  4&  Co. «.  a  a  Q.  W.  Giow    667 

Febraary  18,  to  one  tint  blook  4x9  in $2  00 

Febroaiy  18,  to  one  application  blanks 6  00 

Februaiy  18,  to  300  carda 8  60 

March  12,  to  100  carda 1  80 

$168  25 
May  14,  Cr.  bj  cash -. 20  00 

Balance  dne $148  26 

A  sammonB  was  duly  issued  which  was  seryed  in  Douglas 
County  on  David  Soper,  vice  president  of  the  defendant  The 
action  was  brought  December  9,  1890,  the  return  day  being 
the  15th  of  that  month.  On  that  day  Soper  asked  and  ob* 
tained  a  continuance  of  the  cause  until  the  14th  of  January, 
1891.  On  the  latter  date  the  plaintiff  sought  and  obtained  a 
oontinuance  until  the  next  day.  On  January  15^  1891,  the 
defendant  filed  a  motion  as  follows:  — » 

^  CoDQes  now  the  defendant,  the  Creston  City  Guarantee 
Waterworks  Company,  and  appearing  specially  herein  for  the 
sole  and  only  purpose  of  objecting  to  the  jurisdiction  of  this 
court  over  the  person  of  it,  the  said  Creston  City  Guarantee 
Waterworks  Company,  moves  that  this  court  refuse  to  proceed 
further  herein  as  against  said  company  for  the  reason  as  fol* 
lows,  to  wit:  — 

^1.  That  said  Creston  City  Guarantee  Waterworks  Com« 
pany  is  a  foreign  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Iowa. 

^  2.  That  it,  the  said  defendant  company,  had  no  office  of 
any  kind,  nor  any  property,  nor  any  managing  or  other  agent 
in  the  state  of  Nebraska  at  the  time  of  the  institution  of  this 
action,  and  has  not  since  had  and  has  no  such  office,  no  prop- 
erty, no  managing  or  other  agent  in  the  state  of  Nebraska  at 
this  time. 

^8.  That  the  said  David  Soper,  who  appears  upon  the  re- 
turn of  the  summons  herein  to  have  been  served  with  the  said 
summons  as  the  vice  president  of  this  defendant  company, 
was  at  said  time,  as  he  ever  since  has  been  and  now  is,  a 
resident  and  a  citizen  of  the  state  of  Illinois  and  a  nonresident 
of  the  state  of  Nebraska,  and  was  but  temporarily  in  and 
passing  through  the  county  of  Douglas  at  the  time  of  the  ser- 
^ce  of  a  copy  of  said  summons  upon  him.^ 

TUs  motion  was  supported  by  an  affidavit  in  the  following 
words: — 


i 
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^Stati  of  Nxbrabka,/ 

County  of  Douglas.    ) 

^  The  affiant,  David  Soper,  having  heen  first  duly  anon^ 
deposes  and  says  that  he  is  now,  and  for  more  than  a  yesr 
last  past  has  been,  a  resident  and  citisen  of  the  state  of  Illi« 
nois,  and  during  all  of  said  time  has  been  a  nonresident  o( 
the  State  of  Nebraska;  that  the  defendant,  the  Creston  Citj 
Guarantee  Waterworks  Company,  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Iowa,  and  that 
said  defendant  corporation  has  not  had  any  office  in  the  stats 
of  Nebraska  at  any  time,  nor  has  it  had  any  property  in  said 
state  of  Nebraska,  and  that  said  company  has  not  had,  nor 
has  it  now,  any  managing  agent  in  the  state  of  Nebraska,  and 
did  not  have  any  agent  of  any  kind  in  the  state  of  Nebraska 
at  the  time  of  the  institution  of  this  action,  nor  has  it  ever 
had  any  place  of  business  in  thd  state  of  Nebraska;  and  this 
affiant  further  says  that  at  the  time  of  the  service  of  thesnn»- 
mons  against  said  defendant  company  upon  this  affiant,  as 
shown  by  the  return  on  said  summons,  this  affiant  was  bat 
transiently  and  temporarily  passing  through  the  county  of 
Douglas,  and  that  no  part  of  said  defendant  company's  busi* 
ness  is  transacted  in  the  state  of  Nebraska;  and  further  de- 
fendant saith  not.  David  Soper. 

^  Subscribed  in  my  presence  and  sworn  to  before  me,  by 
David  Soper,  this  17th  day  of  January,  1891. 

**  [Seal.]  Will  H.  Thompson, 

"  Notary  Public." 

Upon  the  showing  thus  made  the  county  court  overmled 
the  special  appearance  of  the  defendant.  Witnesses  were 
called  and  judgment  rendered  in  favor  of  the  plaintiff  for  the 
amount  claimed.  The  case  was  taken  on  error  to  the  district 
courts  where  the  judgment  of  the  county  court  was  reversed 
and,  on  motion  of  the  defendant,  dismissed,  and  these  are  the 
errors  complained  of. 

Section  912  of  the  Code  provides:  **  A  summons  against  a 
corporation  may  be  served  upon  the  president,  mayor,  chair- 
man of  the  board  of  directors  or  trustees,  or  other  chief  officer, 
or  if  its  chief  officer  be  not  found  in  the  county,  upon  its  cash- 
ier, treasurer,  secretary,  clerk,  or  managing  agent;  or,  if  none 
of  the  aforesaid  officers  can  be  found,  by  a  copy  left  at  the 
office  or  usual  place  of  business  of  the  corporation  with  the 
person  having  charge  thereof. 

''Sec  914.   When  the  defendant  is  a  foreign  corporation 
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faaTing  a  maDaging  ageni  in  this  state  tbe  servioe  may  bt 
upon  8Uoh  agent/' 

In  ParUr  v.  Chicago  etc.  Ry  Co.^  1  Neb.  14,  the  agent  r» 
«ided  at  Conncil  Bluffs,  bat  appeared  in  Omaha  a  few  bonri 
each  day  for  the  transaction  of  basiness.  The  railway  com- 
pany  that  be  repreaented  had  no  property  in  this  state,  but 
the  agent  transacted  all  the  busineas  of  the  company  at 
Omaha,  and  it  was  held  that  he  was  a  managing  agent  upon 
whom  service  might  be  made.  This  decision  was  cited  and 
approved  in  Chicago  ete.  R.  R.  Co.  r.  Manning^  28  Neb.  658. 
Now,  suppose  a  foreign  corporation  comes  into  this  state  and 
pnrebases  goods  to  be  paid  for  here,  must  the  seller  go  into 
another  state  or  perhaps  to  a  foreign  country  to  recorer  for  the 
aame  f  This  is  true  if  service  cannot  be  had  upon  the  cor- 
poration in  the  state,  then  the  seller  must  bring  his  action 
where  servioe  can  be  bad.  But  a  person  who  has  authority 
to  contract  a  debt  for  tbe  corporation  within  this  state,  is  so 
far  the  managing  agent  within  the  state,  that  service  may  be 
had  upon  him  for  that  debt,  that  will  bind  <the  corporation. 
The  agent  is  commissioned  to  contract  the  debt|  and  the  cor- 
poration thereby  secures  the  benefit  of  bis  services.  It  must 
also  take  the  burden  of  being  liable  to  an  action  therefor.  It 
will  be  observed  that  neither  the  motion  nor  the  aflSdavit 
negative  the  fact  that  the  debt  was  contracted  here,  or  that 
Soper  was  the  managing  agent  in  this  state.  It  is  probable 
that  the  motion  to  dismiss  is  too  broad,  and  is  a  general  ap* 
pearance,  but  we  need  not  decide  that  question.  The  judg- 
ment of  the  district  court  is  reversed,  and  that  of  the  county 
eourt  reinstated,  and  the  cause  is  remanded  to  the  district 
oourt  for  further  proceedin|;s. 

The  other  judges  concur. 

Paoosas  oh  Foaszow  Corporatioits— Aoxht  TiMPOBARn.T  ni  SrATa 
%  is  nol  naoeMary  under  the  Michigan  ttatnte  that  the  agent  of  a  foreign 
corporation,  vpon  whom  eenrioe  ia  made  while  in  the  state,  should  be  in  tbn 
«tate  apon  offioial  hnsiness  for  his  corporation:  Shkkle  etc  Iron  Co.  ▼.  8.  L. 
Wikiftie,  Ok,  61  Mioh.  226;  1  Am.  St  Rep.  671,  and  note.  Bat  in  the  ab« 
•snoe  of  statntOp  prooess  served  on  an  officer  of  a  foreign  corporation  whieb 
only  exists  and  does  basiness  in  one  state,  is  not  binding  npon  the  ccrpon^ 
iion  where  snob  officer  wan  temporarily  risiting  another  state,  and  the  action 
was  a  transitory  one  arising  in  the  state  where  the  oorporation  ezistss 
PhUlipt  T.  Bmrik^fUm  LSbrary  Oo.,  141  Pa.St^  462;  28  Am.  St  Rep.  804^  and 
espeoiaUy  note  where  tbe  cases  disonssing  this  subject  ars  ooUeotedt  LaU* 
«Mr  T.  (TmhrnPoe.  B%  48 Mo.  105;  97  Am.  Dea  876. 


CASES 


OOUBT  OF  ERR0E8  AND  APPEALS 


NEW  JERSEY. 


DoTT  V.  Tbllkb. 


pi  Nbw  XnOT  JLkWt  IM.] 

■ratb  Tail— >D«nn — OoRSTRaonov  of.  — A  d^rlN  of  hm&.  to  ibo  !» 
totor's  wifo  for  life  and  after  her  doaih  to  a  deriMO  namod.  "  and  to  Idi 
hoin  ontail  the  ■amo  foroTor,"  Tooti  aa  Mtate  for  lifo  oalj  in  onoli  dor- 
Iwi^  aad  opoB  kb  doaih  the  fee  timplo  in  hit  ohildron.  This  bj  vii^ 
too  of  tho  Now  Jersey  aot  of  Jane  13^  1820:  Now  Joroej  BoTuioa  298L 
■eotioii  11»  abolishing  eotatee  taiL 

Bjbotmbnt,  Daniel  Wade,  after  executing  the  will  in  ques- 
tion, died  seined  of  the  land  in  dispnte  and  after  the  death  of 
his  wife  Abigal,  Daniel  Wade  Teller  entered  into  poBsestioii 
of  Buoh  land  derised  to  him.  He  afterwards  ezeonted  a  deed 
thereof  to  one  Smith,  purporting  to  conToy  in  fee  with  cots- 
nants  of  seisen  and  warranty.  Doty,  the  plaintiff,  elaims 
under  the  couTeyanoe  to  Smith,  while  the  defendants  in  snor 
olaim  as  the  heirs  of  said  Teller. 

Oilbert  CoUim^  for  the  plaintiff  in  error. 

John  T.  Diffift,  for  the  defendants  in  errors 

The  Chancbllob.  A  single  question  is  presented  by  the 
error  assigned  in  this  case.  It  is,  whether  Daniel  Wade  Tel- 
ler took  a  fee  or  merely  an  estate  for  life  under  the  will  of 
Daniel  Wade.  That  will  devises  the  land  in  questioni  after 
the  death  of  the  testator's  wife,  '*  to  him  and  to  his  hsin  entail 
the  same  forever/'  Its  construction  must  depend  opon  the 
force  or  effect  which  is  to  be  accorded  to  the  words  **  entail  the 
same.''  Without  those  words  the  devisees  would  clearly  take 
the  lands  devised  in  fee.    Their  natural  importi  in  the 

•30 
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section  in  which  thej  are  used,  is  to  condition  or  qualify  the 

Jee  that  is  given.    The  effect  designed  by  them  is  expressed 

1>7  the  word  ^  entail/'  the  well  recognized  import  of  which  is 

to  restrain  the  fee  to  heirs  of  the  body  of  the  donee  to  the  ex- 

elusion  of  collateral  heirs,  and  to  imply  a  condition  that  if  the 

donee  dies  without  lineal  heirs  the  land  shall  revert  to  the 

donon    After  the  enactment  of  the  statute  of  Westminster 

IL,  13  Edw.  1.9  commonly  called  de  donU  eonditionalibua^  the 

conditional  fee  was  by  judicial  construction  resolved  into  a 

particular  estate  known  as  a  fee  tail:  Den  r.  Spaehiui^  16 

V.  J.  L.  172. 

Lands  held  by  that  estate  were  commonly  said  to  be  en* 
tailed.  As  the  word  '^  heirs  "  is  necessary  to  the  creation  of  the 
fee  simple  by  deed,  so  the  additional  word  ''body/'  or  some 
other  word  of  procreation,  was  necessary  to  create  a  fee  tail 
by  such  an  instrument  But  in  wills,  where  the  cardinal  rule 
of  construction  is  that  the  testator's  manifest  intention  shall 
prevail  over  all  forms  of  expression^  these  correct  and  techni- 
eal  words  have  never  been  considered  essential.  Any  expres* 
eions  in  the  will  denoting  an  intention  to  give  the  devisee  an 
estate  of  inheritance  descendible  to  his,  or  some  of  his,  lineal, 
bat  not  collateral,  heirs,  have  always  been  regarded  as  a  diffi- 
eient  devise  of  a  fee  tail:  3  Jarman  on  Wills,  B.  ft  T.  ed.» 
89;  1  Washburn  on  Real  Property,  109;  2  Bla.  Com.,  115; 
Den  V.  Fogg,  8  N.  J.  L.  819;  Den  v.  Pierson,  16  N.  J.  L.  181; 
Den  V.  Cox,  9  N.  J.  L.  10;  Den  r.  Smiih,  ION.  J.  L.  89;  Weari 
T.  Cnwer,  49  N.  J.  L.  476. 

In  the  devise  in  question  the  purpose  of  the  testator  is  very 
plainly  manifested.  He  meant  to  create  an  estate  tail.  Being 
at  a  loss  for  the  correct  and  technical  language  to  express  it, 
instead  of  saying,  '^  to  Teller  and  the  heirs  of  his  body  forever,** 
he  said,  ^  to  Teller  and  his  heirs,  entail  the  same,  forever,'* 
specifying  the  result  he  wished  to  reach  as  plainly  as  though 
in  giving  a  fee  simple  he  had  so  said,  in  place  of  using  the 
word  **  heirs."  It  is  not  perceived  how  any  other  conclusion 
as  to  his  intention  can  be  reached  without  rejecting  the  words 
^entail  the  same"  as  meaningless  surplusage.  Nothing  in 
the  context  of  the  will  justifies  such  a  rejection.  All  other 
expressions  in  the  instrument  are  plainly  pertinent  to  the  sub- 
ject matter  dealt  with  and  necessary  to  signify  the  testamen- 
tary purpose,  exhibiting  a  capacity  in  the  testator  to  dearly 
and  concisely  express  his  intentions. 
When  the  will  was  drawn  estates  tail  existed  in  this  state, 


472  LXATHXEBUBT  «.  CoHHOB.  £N0V  JtOtf^ 

recogoiiecl  and  regulated  by  the  statute  of  Angoai  2S,  17B4: 
F.  L.,  p.  68,  explained  by  the  aot  of  March  23,  1786:  P.  Is 
p.  78.  They  eoald  be  created  by  devise,  to  exist  daring  tbs 
lib  of  the  devisee  and  to  descend  at  his  death  to  his  heirs  ae- 
^oording  to  the  rules  of  descent  at  the  common  law.  Bat  the 
instant  the  first  descent  was  cast,  that  instant  the  estate  wss 
enlarged  into  a  fee  simple:  Den  t.  Fogg^  8  N.  J.  L.  819;  Dm 
T.  SmUh,  10  N.  J.  L.  89;  Den  r.  Spaehiue,  16  N.  J.  L.  17S; 
Den  ▼.  Baldwin,  21  N.  J.  L.  895. 

By  statute  of  the  13th  of  June,  1820,  P.  L^  p.  178,  eststM 
iail  were  abolished,  and  it  was  prorided  that  a  deyiae  which, 
under  the  statute  18  Bdw.  L,  would  be  held  to  create  an 
estate  tail,  should  vest  an  estate  for  life  only  in  the  derisea 
and  a  fee  simple  in  his  children,  equally,  as  tenants  in  com- 
mon, the  children  of  a  deceased  child  taking  their  parentis 
interest:  Rer.  p.  299,  sec.  11.  At  the  death  of  Daniel  Wade^ 
after  the  latter  statute  went  into  effect^  the  will  in  qnestica 
first  spake,  and  hence  Daniel  Wade  Teller  took  only  an  estatt 
for  life.  At  his  deatb  the  defendants  in  error  beoame  entitled 
4o  recorer  possession  of  the  lo^iis  tn  qwK 

We  find  no  error,  and  therefore  affirm  the  judgment  bdow. 


KtTATSi— Tm— THim  GnrsaAL  KAIUBl^  how  GfeBAisD^ls  Wbas 
Btatbs  Thit  mat  bb  Oebatbd  ahd  how  Babbbd:  8m  Omikmd  ▼• 
lis  lad.  160}  7  ▲m.  81  Kep.  420,  mad  Mtonded  note^ 


LhATHKBBUBT   V.    GONNOB. 
[M  Nbw  Jbwt  Law.  191.] 

-tiftBi— Waxtbb  Of  Right  io  DnAwnuL  — DeUrory  of  eoods  Mid  mpm 
Mndition  that  they  thall  be  paid  lor  oo  delirory  irniMo  s  prooBoiplkB 
that  the  eale  it  abMlnte,  aad  if  payment  le  not  made  m  agreed  i^e^ 
the  rendor  most  prooeed  to  reooTor  the  goods  with  aU  reaeonable  dili« 
geoM  nnder  the  eiroamttanoea.  Failnre  to  pnmie  tiua  ri^t  while  otlMM 
Iray  the  goodj  u  the  property  of  the  Tendee  who  is  olottied  with  appar* 
•at  title,  will  oonatttate  a  waiTor  on  the  part  of  the  feador  el  his  i^gy 
to  retake  or  reoor^r  thenu 

John  W.  Wartman^  for  the  plaintiffs  in  error. 

Alfred  Hugg^  for  the  defendantB  in  error. 

The  Chakobllob.  On  the  eerenth  day  of  Maroh,  1889,  al 
Philadelphia,  the  defendants  in  error  bargained  by  letter  with 
4he  Vangaselld  Valve  and  Manufacturing  Company  to  delifir 
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at  Atlantic  City,  in  this  state,  a  vertical  engine,  with  fitting!, 
for  the  price  of  $690,  to  be  paid  by  a  note  at  three  monthi 
from  the  date  of  the  contract,  secured  by  a  chattel  mortgage 
upon  the  machinery  of  the  company  in  its  shops,  and  also  to 
deliver  a  smokestack,  to  be  paid  for  in  cash.    When  the  con* 
tract  was  made,  the  company  delivered  its  note  according  to 
the  terms  of  the  agreement,  and  its  president  stated  to  the 
vendors  that  the  chattel  mortgage  would  be  executed  on  the 
following  Monday,  when  a  meeting  of  the  directors  would  be 
held,  at  which  time  he  desired  a  delivery  of  the  chattels  so 
that  the  engine  might  then  be  set  up.    On  the  following  Sat- 
urday, two  days  after  the  contract  was  made,  the  chattels 
were  shipped  by  rail  to  Atlantic  City,  and  there  received  by 
the  parchaser,  but  the  chattel  mortgage  was  never  executed. 
By  divers  excuses  its  nonexecution  was  delayed  from  time  to 
time  for  upwards  of  a  month  when  the  company  became  in* 
solvent,  and  a  receiver  was  appointed  for  it  who  afterwards, 
hi  May,  1889,  sold  and  delivered  the  chattels  in  question,  with 
other  property,  to  the  plaintififs  in  error.     It  does  not  appear 
either  that  the  chattels  were  demanded  from  the  receiver,  or 
that  he  was  informed  of  the  claim  to  them,  or  that  other  ef- 
fort was  made  to  take  them  from  his  possession  or  prevent  his 
•ale  of  them  as  assets  of  the  insolvent  company.    After  the 
chattels  were  sold  and  delivered  to  the  plaintiffs  by  the  re- 
ceiver, the  defendant  instituted  an  action  of  replevin  to  re- 
cover possession  of  them.    At  the  trial  the  facts  above  stated 
being  proved,  the  circuit  judge  refused  to  nonsuit  the  plain* 
tiffs.    It  is  upon  such  refusal  that  error  is  assigned. 

There  can  be  no  question  under  the  contract  as  it  was  en* 
tered  into  through  the  correspondence  between  the  parties, 
that  the  delivery  of  the  chattels  sold  and  the  payment  for 
them  in  the  manner  specified  were  intended  to  be  concurrent 
conditions.  The  subsequent  parol  understanding  appears  to 
have  been  rather  an  arrangement  of  the  details  of  the  execu- 
tion of  the  agreement  than  a  modification  of  it  The  agree- 
ment did  not  contemplate  an  absolute  sale  without  condition; 
it  considered  that  the  vendee  would  act  honestly  and  presently 
furnish  the  mortgage,  which  was  the  condition  of  the  sale. 
The  delivery  did  not  make  the  sale  absolute:  2  Kent's  Com* 
mentaries,  497;  Smith  v.  Dennie^  6  Pick.  262;  17  Am.  Dec 
S68;  Smith  v.  Lj/nes,  5  N.  Y.  41;  Farlaw  v.  EUis,  15  Gray,  229; 
Airier  v.  Baxt§ry  86  N.  Y.  686;  but  as  the  indicia  of  title 
talsed  a  presumption  that  it  was  absolute:  2  Schouler  on  Per* 
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•onal  Property,  lec.  804;  Smiik  ▼•  £yfi«f»  5  N.  Y.  41;  Parhsr  t. 
BaxUr,  86  N.  Y.  586;  Farhw  r.  EUi$^  15  Gray,  229;  WkUti€§ 
▼.  Eaton,  15  Gray,  225;  Scudder  ▼.  Bradbury,  106  Mass.  4S3; 
and  when  the  mortgage  was  not  forthcomings  it  became  the 
daty  of  the  yendors  to  pursue  their  right  to  recover  poasessitm 
of  the  chattels  with  all  the  reasonable  diligence  that  the  cir- 
cumstances surrounding  them  would  permit,  following  the 
buyer  at  once,  and  without  suffering  their  vigilance  to  abate. 
Failure  to  thus  pursue  their  right,  while  others  bought  their 
chattels  as  the  property  of  the  corporation  which  they  had 
clothed  with  apparent  title,  constituted  a  waiver  of  the  con- 
current condition  that  they  should  have  the  mortgage  and  of 
any  right  they  had  to  retake  the  property  in  the  hands  of  an 
innocent  third  person.  It  was  their  duty  at  the  trial,  situated 
as  they  were,  not  only  to  show  that  the  condition  entered  into 
the  contract,  but  also  that  they  pursued  their  right  to  retake 
the  property  with  all  possible  vigilance.  In  fact,  they  made 
no  attempt  to  excuse  their  failure  to  claim  the  chattels  re- 
plevied from  the  receiver  of  the  Vangazelle  Valve  Manufac- 
turing Company.  Their  proofs,  on  the  contrary,  made  it 
appear  that  for  fully  a  month,  and  until  third  parties  had 
apparently  in  good  faith  purchased  from  him,  they  acquiesced 
in  his  possession  of  those  chattels  as  the  property  of  the  in. 
solvent  corporation.  Their  proofs  disclosed  his  possession  and 
their  apparent  acquiescence  in  it,  making  evidence  of  waiver 
against  theib,  which  they  did  not  even  attempt  to  rebut.  The 
motion  to  nonsuit  should  have  been  granted. 
Let  the  judgment  below  be  reversed. 


SiLBs  ON  GoNDmoN— Waivbb  of  VxHDoa'a  BioHfi. — A  volmtuy 

delivery  of  goods  sold  on  oondition,  without  reference  to  the  oonditioOp 
followed  by  no  demand  for  the  performanoe  of  the  condition  nntil  the  goode 
•re  attached  by  crediton  of  the  vendee,  will  be  a  waiver  of  the  oondition  aa 
regards  such  ereditori:  Snuth  ▼.  Dennk,  6  Pick.  262;  17  Am.  Dea  SSS,  and 
note.  When  goods  are  sold  for  cash  on  delivery,  and  payment  is  made  by 
•heck,  such  payment  is  only  conditional,  and  the  delivery  is  eonditiooa^ 
and  if  the  check  is  dishonored  the  vendor  may  retak«  the  goods  from  •• 
innocent  snbvendee,  unless  the  original  vendor  has  been  gnilty  of  snch  frand 
or  laches  as  will  create  an  estoppel  against  him:  National  Bank  v.  dUeo^ 
te,  R.  R.  Co.,  44  Minn.  224;  20  Am.  St  Rep.  566.  The  rights  of  a  vendor 
la  a  conditional  sale  will  be  made  subservient  to  thoee  of  an  innocent  pnr^ 
•haser  from  the  vendee  where  the  circumstances  were  such  that  Um  original 
vendor  must  have  known  or  contemplated  that  the  property  would  be  sold 
by  his  vendee:  Jenki  v.  Oolwell,  66  Mich.  420;  11  Am.  St  Rep.  W2, 
note.  Where  one  sells  goorli  to  be  paid  for  in  cash,  •  delivery  of  the 
vithoot  snob  payment  passes  Ui«  property,  as  the  vendor  might  bave  tafiiMi 
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to  p«rk  with  th«  goodi  until  payment  was  made:  Chapmam  t.  Lalknp^  • 
Cow.  110;  16  Am.  Dee.  433,  and  note  with  oaaee  oolleeted.  A  delivery  aaA 
Aooeptanoe  of  goode  before  the  day  of  payment  paeses  the  legal  title  to  tfa* 
w«ndaes  Ford  ▼.  ^jmonfe,  2  A.  K.  Marsh.  628;  12  Am.  Deo.  489.  8eo 
tanded  note  to  VeUam  w.  LewU,  S  Am.  St.  Rep.  196. 


Rbbvb  v.  First  National  Bank  of  Glassboboi. 

[M  New  Jbbsxt  Law,  208.) 
Fbinoifal  axd  Aobnt — CoBPORATB  LiABiLiTT  OM  KoTi.  — Wheo  nothin|g 
appears  in  the  body  of  a  note  to  indicate  the  maker,  and  it  it  signed  by 
m  oorporate  name,  nnder  which  name  appears  the  name  of  an  officer  off 
the  oorporation  with  his  oorporate  official  title  affixed,  the  note  is  take» 
•onolnsirely  to  be  that  of  the  oorporation,  although  it  is  in  form  **w» 
promise  to  pay." 

FUNOIPAL  AlffD  AOBNT  —  LlABILITT  09  CoRPOBATB   NOTB  —  PaBSUMPTIO* 

— >  KviDBHOB.  — When  nothing  appears  in  the  body  of  a  note  to  indient* 
tho  maker,  and  it  is  signed  by  the  name  of  an  officer  of  a  oorporation  t» 
which  name  is  affixed  his  official  corporate  title,  the  note  is  prima /adm 
that  of  the  person  signing  and  not  of  the  oorporation;  bnt  this  is  a  ro- 
bnttable  presumption,  and  npon  the  ground  of  an  existing  ambigui^ 
•onoeming  the  maker,  evidence  is  admissible  to  show  that  it  was  ii^ 
tended  or  was  not  intended  to  be  the  note  of  the  oorporation. 

John  J.  Crandall^  for  the  plainti£f  la  error. 

Lewis  Starr^  for  the  defendant  in  error. 

RssD,  J.  This  cause  was  tried  at  the  Gloucester  Circuit. 
The  action  was  brought  upon  certain  promissory  noteSi  off 
which  the  following  is  a  copy: — 

^  197.-^.  Glassboro,  N.  J.,  Dec.  18,  1890. 

**  Three  months  after  date  we  promise  to  pay  to  the  order 
of  Tbos.  ReeyCi  at  the  First  National  Bank  of  Glassboro^ 
ninety-seven  and  -^  dollars  without  defalcation,  yalue  r^ 
ceiyed.  Warrick  Glass  Works, 

"  J.  Price  Warrick,  Prest*^ 

Two  additional  notes,  one  for  $90.80  and  another  for 
1140.10,  were  in  the  same  form;  each  was  indorsed  by  tho 
payee  and  held  for  value  by  the  First  National  Bank  off 
Qlassbora 

At  maturity  a  demand  of  payment  was  made  at  the  bank 
upon  the  Warrick  Glass  Works,  payment  refused,  and  notice 
of  protest  duly  given  to  Reeve,  the  payee  and  indorser. 

The  defense  interposed  by  the  defendant's  counsel  was  that 
the  note  was  signed  by  the  Warrick  Glass  Works  and  bjr 
J*  Price  Warrick  as  joint  makers;  that  demahd  of  payment 
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thoidd  have  been  made  upon  each  of  the  joint  maken,  and 
therefore  it  was  innsted  that  the  failure  to  make  a  demand 
npon  Warrick  relieved  the  indoreer  from  liability. 

The  ooly  facts  proved  in  the  case  bearing  upon  the  question 
mooted  were,  that  the  note  was  given  by  the  corporation  fiir 
fced  furnished,  and  that  J.  Price  Warrick  was  the  pEesident 
eC  the  company. 

At  the  conclusion  of  the  plaintiff's  case  a  motion  to  nonsuit 
was  made  and  oyerruled.  This  action  of  the  trial  oonrt  was 
the  subject  of  the  only  material  exception. 

We  are  of  opinion  that  the  refusal  to  nonsuit  was  correct. 

The  note  was  that  of  the  Warrick  Glass  Works  alone.  The 
demand  of  payment  was  properly  made  upon  the  corporation 
only.  The  cases  in  which  the  liability  of  parties  to  paper 
similar  to  this  are  not  uniform  in  their  results.  Indeed,  great 
contrariety  of  views  can  be  found  in  the  decisions  upon  this 
question.  A  detailed  examination  of  those  cases  would  not 
lesult  in  much  profit 

The  result  of  the  best  considered  decisions  is  this:  Where 
nothing  appears  in  the  body  of  a  note  to  indicate  the  maker, 
and  the  note  is  signed  by  a  corporate  name,  under  which 
name  appears  the  name  of  an  officer  of  the  company,  with 
his  corporate  official  title  affixed  thereto,  in  such  case  the  note 
is  taken  conclueively  to  be  that  of  the  corporation;  where, 
however,  a  note  drawn  in  a  similar  form,  except  as  to  the 
signatures,  is  subscribed  by  the  name  of  an  officer  of  a  corpo- 
ration, to  which  name  is  affixed  his  title  as  an  officer  of  a 
particular  corporation,  the  result  is  not  the  eame.  In  respect 
to  notes  drawn  in  the  last-mentioned  form,  the  courts  in  most 
of  the  states  hold  that  there  is  an  ambiguity  arising  out  of 
this  manner  of  coupling  the  names  of  the  natural  person  and 
of  the  corporation. 

It  is  therefore  open  to  the  parties  to  introduce  extrinsic 
testimony  to  disclose  facts,  from  which  it  can  be  concluded 
which  of  the  parties*  should  be  regarded  as  the  maker. 

In  this  state  the  rule  is  that  a  note  drawn  in  this  form  is 
prima  facie  the  note  of  the  person  signing,  and  not  the  note 
of  the  corporation;  but  this  is  only  a  disputable  presumpticm, 
and  upon  the  ground  of  an  existing  ambiguity  concerning  the 
maker,  evidence  is  admissible  to  show  that  it  was  intended  to 
be  the  note  of  the  corporation,  which  evidence  can,  of  course, 
be  met  with  counter  evidence  of  the  same  character. 

Tliis  rule  was  definitely  settled  in  the  case  of  Keam  ▼.  Dam$^ 
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21  N.  J.  L.  683;  47  Am.  Dec.  182.    In  this  case  a  note  was 
signed,  "John  Kean,  Prest  P.  &  S.  S.  R.  R.  Co." 

It  was  held  to  be  prima  facie  the  note  of  Kean,  but  it  was 
held  that  parol  evidence  might  be  introduced  to  show  whether 
it  reallj  was  the  personal  note  of  the  officer  or  was  the  note 
of  the  railroad  company. 

If,  therefore,  the  present  notes  had  been  signed  J.  Price 
Warrick,  President  of  the  Warrick  Glass  Works,  it,  in  the 
absence  of  parol  testimony  to  show  a  contrary  intention,  would 
be  regarded  as  the  note  of  Warrick. 

As  the  notes  are  signed  with  the  name  of  the  corporation, 
followed  by  the  words  J.  Price  Warrick,  President,  they  are 
taken  to  be  corporation  paper.  This  conclusion  seems  to  rest 
upon  rational  ground.  The  name  of  the  corporation  signed 
first  stands  as  a  principal  and  that  of  the  officer  as  agent. 

The  name  of  a  corporation  so  placed  raises  the  implication 
of  a  corporate  liability.  To  so  place  it  requires  the  hand  of 
an  agent  The  name  of  an  officer  of  such  corporation,  to 
which  name  the  official  title  is  appended,  put  beneath  the 
corporate  name,  implies  the  relation  of  principal  and  agent 
It  means  that  inasmuch  as  every  corporate  act  must  be  done 
by  a  natural  person,  this  person  is  the  agent  by  whose  hand 
the  corporation  did  the  particular  act 

This  form  of  signature  is  just  as  significant  in  respect  to 
the  notes  in  question  as  if  the  name  ^'The  Warrick  Glass 
Works  "  had  been  written  ^  per  Warrick,  agent'' 

The  following  are  cases  in  which  notes  similar  in  form  to 
those  now  in  suit  have  been  held  to  be  solely  the  notes  of  the 
corporation  whose  name  first  appeared,  followed  by  the  name 
of  an  officer:  Bean  v.  Pioneer  Min.  Co.^  66  Cal.  451;  66  Am. 
Rep.  106;  AtKn$  v.  Broum,  69  Me.  90;  CaaUe  v.  Belfast  Fouw 
dry  Co,,  72  Me.  167;  Miller  v.  Roaehy  150  Mass.  140;  Draper 
T.  MaeeaehusetU  Steam  Heating  Co,,  6  Allen,  838;  Liebscher  r. 
KrauB,  74  Wis,  887;  17  Am.  St  Rep.  171. 

I  do  not  perceive  any  significance  in  the  use  of  the  words 
^we  promise  to  pay"  instead  of  *Hhe  company  promises  to 
pay.**  The  contention  was  that  the  use  of  these  words  raised 
an  implication  that  it  was  the  joint  note  of  the  corporation 
and  of  Warrick.  But,  as  has  been  remarked  in  more  than 
one  of  the  cases  cited  in  which  the  notes  oontained  a  promise 
in  like  form,  the  word  **  we"  is  often  used  by  a  corporation 
aggregate:  Draper  t.  iIa$saehu$$U$8i&»m  Heating  Oo.^  5  Allen, 
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338;  Bean  ▼.  Picneer  Min.  Co.,  66  CaL  451;  56  Am.  Sep*  106; 
Randolph  on  Commercial  Paper. 

Our  concluBion  is  that  demand  was  made  npon  the  oolf 
tnaker,  and  therefore  the  refusal  of  the  trial  judge  to  nonsiitt 
was  right 

Judgment  affirmed.  _^ 

ITiaOTIlBLB  IN8TRUMBNT8  MaDS  BT  OvROBBS  OB  AGBRTS  OF  C6Broaft> 

TIOMB  —  Whbh  Bind  Corporitioii.  — A  promiasory  note  oommenoiiig  witk 
^  we  promiM  to  pay/'  and  signed  with  the  corporate  name  and  the  name  ef 
He  president  attached,  «U  the  note  of  the  company  only:  Lkbacker  t.  Kram^ 
74  Wii.  387;  17  Am.  8L  Kep.  171,  and  note;  Miiler  t.  Axidb,  150  Mbm.  140| 
Btarn  V.  Pioneer  Min.  Co.,  66  Cal.  451;  56  Am.  Rep.  106;  OleoU  t.  Tbgt 
JL  H.  Co.,  27  N.  Y.  546;  84  Am.  Deo.  298,  and  note.  The  oontrmry  doetriae 
tto  that  held  in  the  preceding  oasea  is  maintained  in  MeOoMtUem  t.  JMk 
Maiae  Canning  Co..  78  Iowa,  161»  16  Am.  8t  Rep.  429»  in  whioh  it  was  held 
^Chat  all  the  partiea  ligning  inch  an  Uutrnmenti  inolading  the  eorpoifttioB. 
trould  be  jointly  liable  where  there  waa  no  elaaee  showing  the  oapAsity  in 
which  the  partiea  aigned.  A  note  by  whioh  *'  the  anbeeribera  for  Oamel 
Cfceeaa  Mannfaoturing  Company  promiae  to  pay,"  and  aigned  by  the  direo- 
tera  oC  the  company,  without  official  deacription,  !a  an  obligatioo  of  the  eoa- 
(MUiy:  Simpion  t.  Oarland,  72  Me.  40;  39  Am.  Rep.  297»  aad  eztendad  natoi 
J^ew  Marhei  8av.  Bank  ▼•  Oillet,  100  111.  254;  39  Am.  Rep.  39»  and  nofea. 
Compare  Shoe  etc  Nat  Bank  t.  Dix,  123  Mass.  148;  25  Am.  Rep.  481  •^ 
dote;  and  Yotoell  ▼.  Dodd,  3  Bush,  581;  96  Am.  Deo.  25^  and  note.  8bb 
sdao  note  to  Shaiye  v.  Beltis,  100  Am.  Dec  62L 


DiSBROW   V.    DURAND. 

(64  Nbw  JBRaiT  Law,  84S.) 

COHTBlOTi  fOa  COMPBNSATIOH  fOB  SbRVIOBS  RBVDBRBD  BT  RSLAnTBI  — 

Kindred,  Who  Dbbmbd  to  bb.  — When  aenricea  are  rendered  to  each 
other  by  the  membera  of  a  family,  or  by  remote  kindred^  or  by  thoee 
who  atand  in  the  place  of  kindred  living  together  as  o&e  houaehold,  tlie 
law  doea  not  imply  a  promiae  to  pay  on  the  part  of  the  reoipieat  from 
the  mere  volnntary  rendition  and  acceptance  of  anch  aervioea.  In  order 
to  recover,  the  plaintiff  most  affirmatively  ahow  either  that  an  ezpreea 
oontract  for  remuneration  existed,  or  that  the  oircnmatanoea  nnder 
whioh  the  services  were  rendered  were  snch  aa  indicate  a  reaaonabla  as* 
pectation  that  there  wonld  be  compensation. 
ftBLAnvBB  — Who  Dbbmbd  to  bb  whbn  Sbrviobs  abb  Volujvtabilt  Rbh- 
DBBBa  — A  promise  to  pay  for  aervicea  to  each  other  volnntarily  ren- 
dered by  the  membera  of  a  family  living  together  aa  one  honaehold  is 
«ot  implied  from  the  mere  renditioii  and  acceptance  of  anch  serviosi^ 
•oven  though  snch  parties  are  only  ramots  kindred,  or  though  not  reUtsd 
by  blood  they  stand  in  the  relation  of  kindred  to  each  other. 

» 

Action  to  recover  compensation  for  serrioes  rendered  as 
Jwusekeeper  for  six  years.    The  action  was  brought  by  the 
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plaintiff,  Sarah  H.  Disbrow,  againBt  the  administrator  of  lier 
deoeaBed  brother's  estate.  The  plaintiff,  the  decedent,  and 
their  mother  resided  on  a  farm  as  one  family  until  the  mother 
clied,  and  thereafter  snch  brother  and  sister  continued  so  to 
live  until  the  brother's  death.  The  brother  tilled  the  farm 
And  the  sister  kept  the  house,  having  no  other  means  of  sup- 
port except  to  work  for  strangers.  No  express  contract  ex- 
isted upon  the  part  of  the  brother  to  remunerate  the  sister 
for  her  services  in  the  household,  nor  was  the  subject  of  com- 
pensation  ever  discussed  or  contemplated  bj  either  of  them. 
Judgment  of  nonsuit  against  plaintiff,  and  she  appealed. 

Benjamin  A.  Vaily  for  the  plaintiff  in  error* 

Thomas  H,  Shafer^  for  the  defendant  in  error. 

The  Chancbllob.  Ordinarily,  where  services  are  rendered 
and  voluntarily  accepted,  the  law  will  imply  a  promise  upon 
the  part  of  the  recipient  to  pay  them;  but  where  the  services 
are  rendered  by  members  of  a  family,  living  as  one  household, 
to  each  other,  there  will  be  no  such  implication  from  the  mere 
rendition  and  acceptance  of  the  services.  In  order  to  recover 
for  the  services,  the  plaintiff  must  affirmatively  show,  either 
that  an  express  contract  for  the  remuneration  existed,  or  that 
the  circumstances  under  which  the  services  were  rendered  were 
such  as  exhibit  a  reasonable  and  proper  expectation  that  there 
would  be  compensation.  The  reason  of  this  exception  to  the 
ordinary  rule  is,  that  the  household  family  relationship  is 
presumed  to  abound  in  reciprocal  acts  of  kindness  and  good- 
will, which  tend  to  the  mutual  comfort  and  convenience  of 
the  members  of  the  family,  and  are  gratuitously  performed; 
and  where  that  relationship  appears,  the  ordinary  implication 
of  a  promise  to  pay  for  services  does  not  arise,  because  the 
presumption,  which  supports  such  implication,  is  nullified  by 
the  presumption  that  between  members  of  a  household  ser- 
vices are  gratuitously  rendered.  The  proof  of  the  services, 
and  as  well  of  the  family  relation,  leaves  the  case  in  equipoise 
from  which  the  plaintiff  must  remove  it,  or  faiL 

The  great  majority  of  cases  in  which  this  exception  to  the 
ordinary  rule  has  been  given  effect,  have  been  between  chil- 
dren and  their  parents,  or  the  representatives  of  the  parents' 
estate,  and  that  fact  appears  to  have  led  the  courts  of  some 
of  our  sister  states  to  speak  of  it  as  restricted  to  cases  where 
such  a  relationship  in  blood  existed;  but  it  is  not  perceived 
how,  within  the  reason  for  the  exception,  it  is  to  be  limited  by 


680  DisBBow  «•  DuEASiK  [New  Jentj^ 

mere  propinqnitj  of  kindred.  It  rests  upon  the  idea  of  tlie 
matual  dependence  of  those  who  are  members  of  one  imme- 
diate fiimilj,  and  euch  a  family  may  exist  though  composed 
of  remote  relations,  and  even  of  persons  between  whom  there 
is  no  tie  of  blood. 

To  this  time,  in  this  state,  the  cases  which  have  treated  of 
this  subject  have  dealt  only  with  the  relation  of  parent  and 
child,  or  the  case  where  one  party  stands  in  loco  parentis: 
Ridgway  v.  English, 22  N.  J.  L.  409;  Updike  v.  TUn$,  13  N.  J.  Eq. 
151 ;  Smith  v.  Smith,  28  N.  J.  L.  208;  78  Am.  Dec.  49;  Coley  v. 
Coley,  14  N.  J.  Eq.  350;  Updike  v.  Ten  Broeek,  82  N.  J.  L.  105; 
Homer  v.  Webster,  33  N.  J.  L.  387,  411;  PriekeU  ▼.  Prickett,  20 
N.  J.  Eq.  478;  Gardner  v.  Schooley,  25  N.  J.  Eq.  150;  MiUer 
V.  Sauerbier,  30  N.  J.  Eq.  71;  Smith  v.  Smith,  30  N.J.  Eq.  564; 
De  Camp  v.  Wilson,  31  N.  J.  Eq.  656;  KendaU  v.  Kendall,  86 
N.  J.  Eq.  91, 99;  Stone  v.  Todd,  49  N.  J.  L.  274, 280;  but  they 
have  not  limited  the  exception  to  that  relation;  on  the  con- 
trary, in  Updike  v.  Titus,  13  N.  J.  Eq.  151,  Chancellor  Green 
expressed  the  opinion  that  it  contemplates  **  children,  parents, 
grandparents,  brothers,  stepchildren,  and  other  relaticms"; 
and  in  this  court,  in  Homer  v.  Webster,  33  N.  J.  L.  387,  411, 
Mr.  Justice  Depue  approvingly  referred  to  the  exception  as 
applicable  to  all  cases  where  the  parties  stand  ^  in  relation 
to  each  other  of  support  on  one  side  and  services  on  the  other.'* 
Without  this  state,  also,  I  find  most  reliable  authority  extend- 
ing the  exception  beyond  parent  and  child,  where  close  family 
relationship  has  been  shown  to  exist.    For  instance,  it  was 
given  effect  in  Robinson  v.  Cushman,  2  Denio,  152;  Scully  v. 
Scully,  28  Iowa,  548;  Keegan  v.  Malone,  62  Iowa,  208;  and 
HaU  V.  Finch,  29  Wis.  278,  9  Am.  Rep.  559,  in  each  of  which 
cases  the  relation  was  brother  and  sister,  and  in  Bundy  ▼» 
Hyde,  50  N.  H.  116,  where  the  relation  was  brother-in-law 
and  sister-in-law. 

In  the  two  Iowa  cases  cited,  the  exception  was  stated  in  this 
language:  '^  Where  it  is  shown  that  the  person  rendering  the 
services  is  a  member  of  the  family  of  the  person  served  and 
receiving  support  therein,  either  as  a  child,  or  relative,  or  a 
visitor,  a  presumption  of  law  arises  that  such  services  were 
gratuitous,  and  in  such  case,  before  the  person  rendering  the 
services  can  recover,  the  express  promises  ef  the  party  served 
must  be  shown,  or  such  facts  and  circumstanoes  as  will  au- 
thorise the  jury  to  find  that  the  services  were  rendered  in  the 
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expectation  by  one  receiving  and  by  the  other  making  oom* 
sation  therefor.'' 

I  have  not  pretended  to  examine  the  many  cases  upon  thi» 
subject  in  the  several  states.  That  would  be  a  tedious,  ex<» 
hanstive,  and  indeed,  profitless  task.  The  exception  standi 
upon  a  reason  which  logically  and  properly  must  extend  it  to 
fdl  members  of  a  household,  however  remote  their  relationship 
may  be,  and  indeed,  even  to  those  who,  though  not  of  kin^ 
stand  in  the  situation  of  kindred  in  one  household. 

The  proofs  offered  at  the  trial  in  the  present  case  exhibited 
the  existence  of  a  family  relationship  for  a  quarter  of  a  cen* 
tary  from  which  the  brother  and  sister  each  derived  substan* 
tial  benefit  in  the  services  of  the  other,  and  that  the  servicer 
rendered  by  each  were  natural  and  appropriate  acts  in  their 
respective  spheres,  looking  to  the  maintenance  of  the  common 
home.  It  did  not  appear  that  in  that  long  period  of  time 
either  of  them  entertained  the  thought  of  demanding  or  hav* 
ing  compensation  from  the  other. 

It  is  deemed  that  the  case  is  well  within  the  exception  to 
the  ordinary  mle,  which  has  been  pointed  out  There  was 
no  error  in  granting  the  nonsuit. 

The  judgment  will  be  affirmed. 


SsBvion — Implmd  Prohisi  to  Pat  Fob  avoho  Msmbibs  or  Sams 
Vaiolt.  —  There  is  no  implied  promiee  to  pay  for  aenrioes  rendered  between 
members  of  the  same  family:  Wiiiiami  ▼.  Hutdiinmrn^  8  K.  Y.  312;  OS  Am. 
Deo.  901,  and  extended  note;  HaU  y.  Fin^  29  Wis.  278;  9  Am.  Rep.  559^ 
Dodmm  ▼.  MeAdanu,  96  N.  0.  149;  60  Anu  Rep.  406;  Wekr  t.  Wdr,  3  B. 
Hon.  645;  88  Am.  Deo.  487.  When  a  obild  seeks  to  reooTer  for  servioee 
rendered  an  aged  parent^  such  as  filial  duty  would  require  of  him,  he  mast 
prore  an  express  contract:  Zimmerman  t.  Zimmerman^  129  Pa.  St.  229| 
10  Am.  St  Rep.  720;  Wrighi  ▼.  Senn,  80  Mich.  191.  Where  adnlt  obildrea 
work  for  parents  the  law  implies  no  promise  on  the  part  of  the  parent 
to  pay  for  the  serrioes:  Foorman  ▼•  Kilgore,  26  Pa.  St.  865;  67  Am.  Deo. 
425,  and  note;  &  parU  Aycoek,  84  S.  Q  200;  Stock  t.  SioUa,  137  DL  849. 
See  also  MagarreU  t.  Magarrell,  74  Iowa,  878.  While  persons  Uto  together 
■0  man  and  wife,  no  implied  promise  can  arise  that  one  will  pay  for  work 
done  by  tho  otheri  Cooper  ▼•  Cooper,  147  Mass.  870}  9  Am.  8t  Rop,  721» 
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Canal  Company. 


[54  New  Jbot  Law,  576.] 

Wimnsli  ^  Bxtbrt  Who  Is.  —  To  render  the  opinioD  of  ft  witDon 

■ible  as  ozpert  eyidenoe^  bo  miut  appear  to  havo  apooial  knowlodga  of 
Ibo  tobjeot  under  inqnirj. 

WimnBaB  —  Expbbt  Evidbvoi  — Valvb  or  TrrLi  and  DAiCAOBi  to  hun» 
An  ordinary  real  estate  agent  it  not  competent  to  giro  his  opinioa  at 
an  expert  as  to  the  Talae  of  the  private  title  in  a  atrip  of  land  fonaing 
part  of  the  pnblio  highway,  nor  aa  to  the  amount  of  damage  diMM  to  an 
abutting  owner  by  appropriating  anoh  atrip  of  land  to  railroad  pnrpoaM 
in  the  absenoe  of  any  ahowing  that  ho  haa  special  knowledge  oo  thaae 
particnlar  subjects. 

filOHWATS  —  BXTUf OUISHMBHT  OF  BaSBM UIT.  —  ADVESn  UsER  of  a  pubtic 

highway  for  railroad  purposes  will  not  extinguish  nor  destroy  the  pub- 
lic easement  therein. 

Bmimsmt  Domazh  —  Strbkt  Oooupiud  bt  Railroad  ^Blbcsvts  of  Dam* 
AGE.  —  In  estimating  damagea  arising  to  an  adjoining  owner  from  the 
occupation  of  a  atreet  by  a  railroad,  not  only  the  narrowing  of  the  atree^ 
bat  the  greater  risk  of  fire,  and  the  increased  noise,  dust,  and  amoke 
occasioned  by  the  nearer  approach  of  passing  trains^  are  nmtteis  to  be 
considered  in  Tiew  both  of  the  use  then  made  of  the  property*  and  iti 
probable  future  usee. 

Bminbnt  Domain  —  Damaqu  fob  Land  Takbn  bt  Railroad  —  Etidbncb 
OF  Valub.  —  Evidence  of  the  price  paid  on  sales  of  other  land  in  the 
neighborhood,  is  competent  on  an  inquiry  as  to  the  value  of  land  takea 
for  railroad  purposes  only  when  there  is  a  substantial  similarity  between 
the  properties.  The  rule  does  not  apply  when  the  oonditiona  are  ao  di^ 
similar  as  not  easily  to  admit  of  reasonable  comparison,  and  much  mml 
be  left  to  the  discretion  of  the  trial  court  in  the  determination  of  the 
preliminary  question  as  to  whether  the  conditions  are  fairly  comparable 
or  not. 

Benjamin  A,  Vaiif  for  the  plaintiff  in  error. 

WiUiam  8.  Oummeref  for  the  defendant  in  error. 

Dixon,  J.  The  United  New  Jersey  Railroad  and  CSanal 
Company  hayinj;  taken  steps  to  condemn  for  its  nee  a  strip 
of  land  about  11  and  a  half  feet  wide  and  about  110  feet  lonj^ 
lying  towards  the  middle  of  Railroad  Avenue,  in  the  city  of 
Rahway,  and  about  30  feet  from  the  side  of  the  street,  an 
issue  was  framed  in  the  circuit  court  of  Union  County  to 
try:  1.  What  was  the  value  of  the  land  so  taken  by  the 
company  from  the  plaintiff  in  error,  who  owned  the  fee  of  the 
same  subject  to  the  public  use;  and  2.  What  were  the  dam- 
ages which,  by  reason  of  the  taking,  he  sustained  as  owner  of 
the  adjoining  premises  on  the  corner  of  Milton  and  Railroad 
Avenues. 
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The  object  of  the  present  writ  of  error  is  to  determine  the 
wmectness  of  the  rulings  of  the  trial  court  upon  questions  of 
evidence. 

By  these  rulings  the  opinion  of  an  ordinary  real  estate 
Agent  as  to  the  value  of  the  land  taken  and  as  to  the  damage 
done  to  the  residue  of  the  plain ti£f's  property  was  excluded, 
Sknd  testimony  as  to  what  the  company  had  paid  for  land  and 
damages  to  other  owners  in  the  neighborhood  was  also  ex* 
eluded. 

First,  we  will  consider  the  rejection  of  the  witness's  opinion. 
The  principle  upon  which  the  opinion  of  a  witness  is  recei;ired 
as  evidence  is  well  stated  by  the  chief  justice  in  Pennsylvania 
tie.  R.  R.  Co.  V.  Rootj  53  N.  J.  L.  253.    The  witness  must  be 
an  expert  on  the  subject  of  inquiry,  *'and  his  opinions  have 
no  place  in  the  judicial  investigation  except  by  reason  of  such 
sfafiM.    Within  the  sphere  of  his  special  knowledge  he  is 
competent  to  express  his  opinion;  beyond  that  reach  he  is 
not  competent     Such  is,  beyond  question,  the  general  rule; 
none  but  experts  on  the  given  subject  can,  in  any  course  of 
law,  express  their  estimate  of  the  value  of  anything  real  or 
personal." 

Now,  the  subjects  of  inquiry  at  the  trial  below  were:  1.  The 
value  of  the  private  title  in  the  strip  of  land  forming  part  of 
the  public  highway;  and  2.  The  damage  done  to  the  plain- 
tiff's  property  by  appropriating  that  strip  to  railroad  purposes. 
On  neither  of  these  points  had  the  witness  any  special 
knowledge.    He  was  specially  conversant  with  the  value  of 
land  in  the  possession  of  private  owners,  because  his  usual 
business  brought  inquiries  and  negotiations  for  the  sale  of 
such  lands  under  his  frequent  observation;  but  it  is  safe  to 
•ay  that  he  had  never  known  of  a  transaction  for  the  sale  of 
the  private  estate  in  a  separate  piece  of  land  lying  in  a  public 
street;  certainly  he  did  not  claim  experience  in  dealings  of 
that  character.     Such  an  estate  can  have  but  little  value,  ex* 
cept  as  the  land  may  be  available  for  vaults,  awnings,  etc.,  in 
connection  with  the  private  land  adjoining  it:  Hoboken  Land 
and  Improvement  Co  v.  Mayor  etc.,  36  N  J.  L.  640,  651;  StM> 
van  V.  North  Hudson  Co.  R.  R  Co.,  61  N.  J.  L.  618,  543.    Sit- 
uate as  this  strip  was,  about  thirty  feet  from  the  plaintiff's 
private  land,  it  had  in  itself  no  elements  of  utility.  Evidently 
the  witness  could  not  have  acquired  from  experience  any 
peculiar  knowledge  of  its  market  value:  Boston  etc.  R .  R.  Co. 
y.  Old  Colony  etc.  R.  R.  Co.^  3  Allen,  142. 


684         Lainci  «•  Umitbo  N.  J.  R.  B.  ft  C.  Ca    [New  Jenej, 

But  it  18  urged  by  oonnsel  for  the  plainti£f  in  error  that  in 
other  filiates  a  more  liberal  rule  is  applied  respecting  the  opin* 
ions  of  witnesses  as  to  the  value  of  real  estate,  under  which 
the  estimates  of  any  persons  who  are  acquainted  with  the 
property,  its  location  and  surroundings,  are  admissible  evi* 
dence.  The  cases  cited  do  not  support  this  contention,  and 
if  they  did  they  should  not  be  followed.  The  worthlessneee 
of  such  testimony  is  hardly  a  stronger  reason  for  its  rejectioo 
than  the  practically  limitless  amount  of  it  that  might  be  pro* 
duced. 

Counsel  further  insists  that  the  real  question  at  the  trial 
was,  not  the  value  of  the  fee  subject  to  the  public  ea8eroent» 
but  the  value  of  the  absolute  fee  simple,  the  public  eaeemeni 
being  extinguished  by  the  appropriation  of  the  land  to  rail* 
road  purposes.  The  difficulty  with  this  suggestion  is  that  no 
such  extinguishment  is  shown.  It  only  appears  that  the 
company  is  condemning  the  right,  as  against  the  plaintiff,  to 
use  the  land  for  its  railroad.  The  acquisition  of  that  right 
will  not  bar  the  public  right;  and  though  the  public  should 
remain  quiescent,  leaving  the  company  to  take  exclusive  pos* 
session  of  the  land,  the  public  right  would  not  be  eztin* 
guishedy  for  adverse  user  will  not  destroy  the  public  ease- 
ment in  a  highway:  Mayor  etc.  ▼•  Morris  Canal  etc.  Co,^  12 
N.  J.  Eq.  547;  Crosi  v.  Mayor  eU,,  18  N.  J.  Eq.  305;  Hoboken 
Land  and  Improvement  Co.  ▼•  Mayor  ete.^  36  N.  J.  L.  640L 
The  real  question,  therefore,  at  the  trial  was,  as  we  have 
treated  it,  the  value  of  the  private  title  subject  to  the  publio 
servitude. 

With  regard  to  the  damage  resulting  to  the  plaintiff's  profh 
erty  fix>m  the  conversion  of  this  strip  into  a  railroad  bed,  the 
witness  was  equally  inexpert.  It  depended  upon  circum* 
stances  which  in  great  measure  were  peculiar  to  that 
property,  and  which,  when  laid  before  the  jury,  could  be 
appreciated  by  them  as  accurately  as  by  the  witness.  Not 
only  the  narrowing  of  the  street,  but  the  greater  risk  of  fire 
and  the  increased  noise,  dust,  and  smoke  occasioned  by  the 
nearer  approach  of  passing  trains,  were  matters  to  be  con* 
sidered  in  view  both  of  the  use  then  made  of  the  property  and 
the  probable  future  uses.  On  such  subjects,  said  the  chief 
justice  in  the  case  first  cited,  *^No  person  can  claim  to  be  an 
expert  •  •  •  •  AH  men  stand  on  the  same  footing,  for  each 
case  that  arises  must  necessarily  be  differently  conditioned." 
To  the  same  purport  is  the  language  of  Mr.  Justice  Knapp  in 
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Tliamptan  ▼.  Pennsylvania  R.  R.  Co.^  51  N.  J.  L.  43.    Tlit 
opinions  of  the  witness  were  rightly  overruled. 

Teetimony  as  to  the  price  paid  by  the  company  to  other 
owners  for  land  and  damages  was  inadmissible  for  reasons 
suggested  by  what  has  been  already  said. 

If  the  land  so  purchased  was  sitgated  as  this  was,  its  valne 
was  small,  and  the  sum  paid  must  have  been  principally  for 
damages.  As  the  damages  chiefly  result  from  conditions 
which  are  peculiar  to  each  piece  of  property,  what  was  paid 
in  one  case  would  ordinarily  throw  no  light  on  what  ought  to 
be  paid  in  another. 

Ctenerally  in  this  and  other  states  (Tjewis  on  Eminent  Do* 
main,  seo.  443)  evidence  of  sales  of  land  in  the  neighborhood 
is  competent  on  an  inquiry  as  to  the  value  of  land,  and  if  the 
purchases  or  sales  were  made  by  the  party  against  whom  the 
oyidence  was  offered  it  might  stand  as  an  admission:  Wyman 
T.  Lexington  etc,  R,  R.  Co.^  13  Met.  316;  but  such  testimony 
Is  received  only  upon  the  idea  that  there  is  substantial  simi* 
larity  between  the  properties.  The  practice  does  not  extend, 
and  the  rule  should  not  be  applied,  to  cases  where  the  con* 
ditions  are  so  dissimilar  as  not  easily  to  admit  of  reasonable 
comparison,  and  much  must  be  left  to  the  discretion  of  the 
trial  judge  in  the  determination  of  the  preliminary  question 
whether  the  conditions  are  fairly  comparable:  Chandler  v. 
Jamaica  Pond  etc  Co.^  122  Mass.  305.  In  the  present  case  the 
trial  judge  had  no  reason  to  think  that  the  compensation  paid 
by  the  company  to  other  owners  formed  a  rational  standard 
for  the  adjustment  of  the  plaintiffs  claim. 

The  judgment  should  be  affirmed. 

WrnvBasis — Rvlu  of  Admiasiom  ot  Expbrt  Evidbncb.  —  Expert  trl* 
^anoe  ihoold  be  restricted  to  those  oases  where  its  nse  is  well-nigh  india* 
peasable,  because  questions  of  science  or  skill  are  ioToWed,  in  which  a 
special  or  peculiar  knowledge  is  desired,  in  order  to  arrive  at  esact  truth: 
McNally  r,  Coboell,  91  Mich.  627;  30  Am.  St.  Rep.  494;  Radam  t.  Capital 
Microbe  tie  Co.,  81  Tex.  122;  26  Am.  St.  Rep.  783,  and  note.  See  extended 
note  to  Hamtnond  ▼.  Woodman,  66  Am.  Dec  228-216. 

Emdcxmt  Domain  —  Valub  of  Land  —  How  Dbterminbd:  See  /ones 
▼.  Erie  etc  S.  B.Co.,  151  Pa.  St  90;  31  Am.  St  Rep.  722,  and  note  with 
«ases  oollected  discussing  this  subject;  also  OaUagher  t.  Kemmererp  144  Pa. 
Bt  609;  27  Am.  8t  Rep.  673»  and  note. 

Raxlboaos — Damaobb  fob  OoooFATioir  ov  Stbbbt  bt:  dee  Jetim  ▼•  JHi 
41^  i2.  A.  Cbi»  151 P^  8t  30|  Sl  Am.  St  Rep.  722.  and  note  with  smm  mI- 
leoted. 

HiOHWATB— SxmroiniHMBNT  bt  Adtebsb  Useb.— No  title  can  \m 
«o%uirBd  ia  the  poblio  ttreeta  or  highways  by  adyene  poMSssion.    Publie 
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ffighti  «•  Bol  destroyed  bj  long-oontinaed  eneroaohvMnti  mr  peroiMfV 
tnepesMe:  ObrnmonweaAA  t.  Moorehiead,  118  Pa.  St.  Si4;  4  Am.  St  Bep^ 
iM,  and  note;  bal  eee  Orr  t.  O'Brkm^  Tl  Iowa,  SftSj  14  Am.  8t^  B«p.  177. 
aad  aztended  note  al  page  S79» 


City  of  Camdbiy  v.  Gbrbk. 

[M  Nbw  JaaeiT  Law,  691.] 

ToLViTTAmT  Patmbntb— Right  to  Riootkr.  ^  When  a  peraon  irfllioal 
miatake  of  fact  or  fraud,  dnreea,  eoercion,  or  extortion,  paja  mummf  en 
a  demand  whiob  is  not  enforceable  againat  bim,  tba  payment  ia  deemed 
▼olnntary,  and  cannot  be  recalled.  This  mle  appliee  to  one  who  paye 
a  greater  anm  for  a  licenae  than  is  demand  able  of  right. 

VoLVirrABT  Patmkktb  —  Liobvsb  Fbi — Right  to  Rbooybr  Back.  —  When 
a  manicipality  in  good  faith,  bnt  nnder  a  mitapprebension  of  laWt  d#> 
nanda  a  greater  snm  than  it  ia  legally  entitled  to  for  a  licenae  to  oarry 
on  a  particiilar  business,  a  person  who^  with  knowledge  of  the  faoli^ 
pays  the  sum  demanded,  cannot  reooyer  the  ezoeas^ 

/•  WiUard  Morgan  and  David  J.  Pancoa$i^toT  the  plaintiff 
in  error. 

John  J.  Crandallf  for  the  defendant  in  error. 

Dixon,  J.  In  accordanoe  with  the  provisions  of  **  An  aet 
to  establish  an  excise  department  in  cities  of  this  state," 
passed  April  S,  1884,  and  its  supplements  (Rer.  Sup.  695), 
a  board  of  excise  commissioners  was  organixed  in  the  citj  of 
Camden,  and  thereby  became  vested  with  the  power  to  make, 
establish,  amend,  or  repeal  ordinances  and  by-laws  to  license, 
regulate,  or  prohibit  inns  and  taverns,  restaurants  and  beer 
saloons  within  the  city,  but  the  fees  for  licenses  granted  by 
the  board  were  to  go  into  the  city  treasury. 

By  ordinance  passed  April  9,  1890,  the  board  fixed  the 
fee  for  a  license  to  sell  spirituous,  vinous,  malt,  or  brewed 
liquors  in  quantities  less  than  one  quart,  at  five  hundred  dol* 
lars,  and,  on  July  2, 1891,  the  board  granted  a  license  for  such 
purposes  to  the  plaintifl*,  who  thereupon  paid  said  fee  to  the 
city  clerk,  who  turned  it  over  to  the  city  treasurer. 

Forthwith  the  plaintiff  brought  suit  against  the  city  of 
Camden  to  recover  the  sum  of  two  hundred  dollars,  on  the 
ground  that,  under  '*  An  act  to  create  county  boards  of  license 
commissioners  and  to  define  their  powers  and  duties,''  ap- 
proved March  20, 1891  (P.  L.,  p.  221),  a  county  board  of  li- 
cense commissioners  had  been  appointed  for  Camden  County, 
and  before  July  2,  1891,  had  reduced  the  fee  for  liquor  U- 
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600808  in  the  city  of  Camden  to  the  ram  of  thrat  hundred 
doIlanL 

At  the  trial  of  the  suit  the  plaintiff  proved  the  creation  of 
the  eity  board,  its  ordinance  fixing  the  fee  at  five  hundred 
dollare,  the  issuance  of  the  license  to  himself  his  payment  4if 
the  fee,  the  administration  of  an  oath  of  office  to  three  persons 
claiming  to  be  members  of  a  county  board  of  license  commis- 
sioners, and  the  receipt,  on  July  1, 1891,  by  the  city  board, 
of  a  communication,  which  purported  to  come  from  the 
county  board  and  to  contain  a  resolution  of  the  latter  board 
dated  June  29,  1891,  reducing  the  fee  to  three  hundred  dol* 
buns. 

Upon  this  proof  the  trial  judge  directed  a  verdict  for  the 
plaintiff  for  two  hundred  dollars,  and  an  exception  to  this 
direction  presents  the  error  now  assigned. 

Counsel  for  the  city  urged  the  unconstitutionality  of  the 
act  of  1891  as  his  main  reason  for  reversal,  but  that  point  need 
not  be  considered,  for,  upon  other  grounds,  the  direction  was 
clearly  erroneous. 

In  the  first  place,  there  was  no  legal  evidence  that  the  al- 
leged county  board  had  taken  any  action  to  reduce  the  fee. 
No  proof  was  offered  of  the  authenticity  of  the  communica- 
tion received  by  the  city  board,  and  it  was  not  of  a  character 
to  prove  itself. 

But  in  the  second  place,  if  such  action  had  been  lawfully 
taken  and  lawfully  proved,  the  payment  by  the  plaintiff  was 
voluntary  and  hence  could  not  be  recalled. 

There  is  nothing  in  the  case  to  indicate  that  the  plaintiff 
was  ignorant  of  the  fact  of  reduction,  if  it  existed,  and  no  sug- 
gestion of  fraud  was  made.  The  case,  then,  could  have  been 
only  this:  The  city  board,  claiming  the  legal  fee  to  be  five 
hundred  dollars,  although  the  county  board  had  ordered  that 
it  be  reduced  to  three  hundred  dollars,  and  being  willing  to 
issue  a  license  to  the  plaintiff  on  payment  of  what  it  coor 
sidered  the  legal  fee,  the  plaintiff,  with  full  knowledge  of  the 
fiicts,  paid  five  hundred  dollars,  and  received  the  license. 

In  such  a  transaction  there  is  nothing  to  take  the  case  out 
of  the  general  principle,  that  where  a  party,  without  mistake 
tA  fact  or  fraud,  duress  or  extortion,  voluntarily  pays  money 
on  a  demand  which  is  not  enforceable  against  him,  he  cannot 
recover  it  back:  Flower  ▼•  Lanee^  59  N.  Y.  603;  Sehwanenf^ 
haeh  V.  Odorless  Exeavating  Oo^  65  Md.  34;  57  Am.  Rep.  301 ; 
Sowlec  V.  Saule^  69  N't.  13L    A  refusal  to  issue  the  license 
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wlthoat  pftyment  of  more  than  the  legal  fee  would  not  con* 
etitnte  duress:  Sooy  ▼.  8iaU,  88  N.  J.  L.  824;  Wright  y.  &»- 
4ii0(ofs  41  N.  J.  L.  48;  82  Am.  Rep.  180;  48N.J.  L.45L  Nor 
would  it  oonetitute  extortion;  for  a  Ucense  was  not  demand- 
•able  by  the  plaintiff  as  a  right,  and  the  city  board,  under  ita 
authority,  conferred  by  the  act  of  1884,  to  license,  regulate,  or 
prohibit,  could  lawfully  have  refused  to  issue  a  license  upoa 
«ny  terms.  Although  the  language  of  the  act  of  1891  would 
empower  the  county  board,  under  certain  circumstanoes,  to 
reduce  the  license  fee  fixed  by  the  city  board,  yet  it  did  not 
Attempt  to  impose  upon  the  latter  board  the  duty  of  issuing  a 
license  at  the  reduced  rate,  but  merely  entitled  the  applicanti 
<m  refusal  of  a  license  from  the  city  board,  to  Apply  therefor 
to  the  county  board.  Consequently,  by  refusing  to  license  the 
plaintiff  unless  he  paid  the  city  five  hundred  dollars,  which 
the  city  board  deemed  the  lawful  fee  or  tax,  that  board  was 
not  witholding  from  him  anything  which  it  was  its  duty  to 
'Concede.  The  board's  purpose  to  do  what  it  had  a  legal  right 
to  do,  if  the  plaintiff  would  not  comply  with  its  demand,  did 
not  render  its  demand  extortionate:  Sooy  v.  State^  38  N.  J.  L. 
824;  41  N.  J.  L.  894.  The  privilege  which  it  offered,  the 
plaintiff  was  at  perfect  liberty  to  accept  or  decline,  and  his 
Acceptance  and  compliance  with  the  conditions  of  the  offer 
were  purely  voluntary. 

There  is  considerable  authority  for  the  proposition  that 
where  a  municipality,  in  good  faith  but  under  a  misapprehen* 
-eion  of  the  law,  demands  a  greater  sum  than  it  is  legally  en- 
titled to,  for  a  license  to  carry  on  a  particular  business,  a  per- 
•son  who,  with  knowledge  of  the  facts,  pays  the  sum  demanded, 
cannot  recover  back  the  excess.  Thus  in  Cook  v.  City  of  Bo^ 
ion^  9  Allen,  893,  ten  dollars  were  demanded  and  paid  for  a 
wagoner's  license,  when  it  was  averred  only  one  dollar  was 
legal;  in  Emery  v.  City  of  Lowell^  127  Mass.  138,  one  thousaild 
•dollars  were  demanded  and  paid  for  a  liquor  license,  when  it 
was  averred  the  legal  charge  was  two  hundred  dollars;  in 
Town  of  Ligonier  v.  Acherman^  46  Ind.  552,  15  Am.  Rep.  323, 
a  tax  was  demanded  and  paid  for  a  liquor  license,  although 
the  ordinance  imposing  it  was  void;  in  Cwiin  v.  City  of  Ftro- 
ifua,  67  Wis.  814,  a  tax  of  five  hundred  dollars  was  demanded 
And  paid  for  a  liquor  license,  although  the  statute  of  the  state 
ibrbade  the  collection  of  more  than  two  hundred  dollars;  in 
all  these  cases  the  courts  decided  that,  as  the  licensee  paid 
the  Ux  without  mistake  of  fact,  and  without  any  fraud  or 
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<K>eroion  od  the  part  of  the  corporate  aathorities,  the  payment 
was  ▼olnntary,  and  the  money  could  not  be  recovered  back. 

The  impolicy  of  permitting  contestable  demands,  made  on 
behalf  of  mnnicipalities  by  their  boards  and  agents,  to  be 
acquiesced  in  and  paid,  without  a  final  relinquishment  of  the 
right  to  contest  the  same,  is  pointed  out  by  the  chief  justice  in 
Davenport  ▼•  City  of  Elizabeth^  41 N.  J.  L.  862,  and  should  bar 
euits  under  conditions  like  those  in  the  present  case. 

If  the  claim  of  five  hundred  dollars  was  one  to  be  resisted, 
the  time  for  resistance  was  before  payment,  and  the  plaintiflf 
then  either  should  have  appealed  to  the  courts  to  compel  the 
city  board  to  consider  his  application  upon  the  fitting  of  a 
three  hundred  dollar  license  tax,  or  he  should  have  applied 
to  the  county  board  for  its  license.  His  payment  of  the  sum 
demanded  closed  the  controversy* 

The  judgment  below  must  be  reversed. 

ToumTABT  PATMBiiTi— Rionr  «o  RaoovsB.— Qb#  wbo  vslaBtally 
pftji  money  with  fall  knowMge  or  moaos  of  knowlodgo  of  tho  lMt%  with* 
ool  any  fraad  haTing  been  praotiood  vpoa  hhsa,  ouinol  rooovwr  11  by  isai 
•OQ  of  tho  payment  baying  boon  mado  in  ignoranoe  of  tho  Uws  OoM  v» 
McFaU,  118  Pa.  St  455;  4  Am.  81  Bep.  80S.  and  note;  note  to  UlnVldtf  v. 
Fori  Worth  NaL  Bank,  29  Am.  8t  Rep.  660|  note  to  Oook  r.  OUeago  ote. 
ITy  O^  25  Am.  8t  Rep.  620|  extended  aotoo  to  DekoU  v.  Martki,  0  Am. 
Rep.  519^  and  Jfoyor  v.  L^l^nwam,  45  Am.  Doa  16Sf  alio  aotoo  to  Swmm  ». 
Momroe,  54  Am.  Dea  719|  ibenulsr  v.  MrnMm^  19  Am  Doob  IM. 
Wait$  T.  LeggeU,  IS  Am.  Dea  448. 
Am,  Bt,  Kin,  Vob  XXXnL— 4i 
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Pfl7  Hbv  Tqbk,  L] 

VMLnanrai — Pboximati  Caubb.  ^  If  a  child  falla  into  a  mxuJ  iSkrtmtfk  iht 
eolpabla  aegligeoM  or  tort  of  the  itate,  and  itt  father  theraapon  plsofn 
into  the  eaaal  in  an  attempt  to  reeeae  hit  ehild  and  both  are  drowned, 
the  death  of  both  ie  a  eoneeqnenee  of  the  negligenee  of  tlie  etate^  end 
hence  it  ic  answerable  for  the  death  of  the  father  ae  well  aa  of  the  child. 

Appbal  from  an  award  made  by  the  court  of  ebume  In 
faYor  of  a  wife  for  injuries  suBtained  by  the  death  of  her  hiu- 
band« 

S.  W.  Rotendale^  (Utomey-generalf  for  tiie  appeHank 

Edwin  0.  Angle^  for  the  respondent. 

Akdbews,  C.  J.  We  have  decided  on  the  appeal  brought 
from  the  award  of  damages  for  the  death  of  the  infant  son  of 
the  plaintiff,  that  the  evidence  authorized  a  finding  of  negli« 
genoe  on  the  part  of  the  state  authorities  in  permitting  the 
opening  in  the  bridge,  through  which  the  boy  fell  into  the 
canal|  to  remain  unguarded,  and  also  the  further  finding  tiiat 
there  was  no  oontributory  negligence  on  the  part  of  the  par- 
ents of  the  child,  and  we  therefore  affirmed  the  award.  The 
present  appeal  is  from  an  award  made  for  damages  sustained 
by  the  widow  and  next  of  kin,  arising  from  the  drowning  of 
the  plaintiff's  husband  and  the  father  of  the  child,  in  an  at- 
tempt to  rescue  the  child  from  the  canal,  into  which  the  child 
had  fallen. 

The  material  facts  are  undisputed.  The  plaintiff  with  her 
husband  and  child,  in  an  evening  In  Augusti  while  crossing 
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the  bridge  met  an  acquaintance  and  the  parents  stopped  to 
talk  with  him.  The  child  remained  within  a  few  feet  of  them 
and  soddenly  fell  through  the  opening  in  the  railing  of  the 
bridge  into  the  canal  below.  The  father,  as  soon  as  he  die* 
Govered  that  the  boy  was  gone,  plunged  into  the  canal  to  re- 
oover  the  child  and  both  father  and  son  were  drowned. 

It  is  contended  by  the  attorney-general  that  the  negligence 
ct  the  state  in  permitting  the  bridge  to  remain  in  an  unsafe 
condition,  while  it  may  have  been  the  cause  of  the  death  of 
the  boy,  cannot  be  regarded  as  the  cause  of  the  death  of  the 
father,  although  it  occurred  in  an  attempt  to  save  the  life  of 
the  child.  It  is  doubtless  true  that  except  for  the  peril  of  the 
ohild|  occasioned  by  his  falling  through  the  bridge  into  the 
canal|  there  would  have  been  no  connection  between  the  neg* 
ligence  of  the  state  and  the  drowning  of  the  father.  But  the 
peril  to  which  the  child  was  exposed  was,  as  has  been  found, 
the  result  of  the  negligence  of  the  state,  and  the  peril  to  which 
the  father  exposed  himself  was  the  natural  consequence  of  the 
situation.  It  would  have  been  in  contradiction  of  the  most 
common  facts  in  human  experience  if  the  father  had  not 
plunged  into  the  canal  to  save  his  child.  But  while  the  im- 
mediate cause  of  the  peril  to  which  the  father  exposed  himself 
was  the  peril  of  the  child,  for  the  purpose  of  administering 
legal  remedies,  the  cause  of  the  peril  in  both  cases  may  be 
attributed  to  the  culpable  negligence  of  the  state  in  leaving 
the  bridge  in  a  dangerous  condition.  There  is  great  difficulty 
in  many  cases  in  fixing  the  responsible  cause  of  an  injury. 
When  there  is  a  break  in  the  chain  of  causes  by  the  interven- 
tion of  a  new  agency,  and  then  an  injury  happens,  is  it  to  be 
attributed  to  the  new  element,  and  is  this  to  be  treated  as  the 
originating  cause  to  the  exclusion  of  the  antecedent  one, 
without  which  no  occasion  would  have  arisen  for  the  intro- 
duction of  a  new  element  7  It  is  impossible  to  formulate  a 
rule  on  the  subject  capable  of  definite  and  easy  application. 

The  general  rule  is  that  only  the  natural  and  proximate  re* 
suits  of  a  wrong  are  those  of  which  the  law  can  take  notice. 
But  where  a  consequence  is  to  be  deemed  proximate  within 
the  rule  is  the  point  of  difficulty.  In  this  case  these  elements 
are  present;  culpable  negligence  on  the  part  of  the  state;  the 
falling  of  the  child  into  the  canal  through  the  opening  which 
the  state  negligently  left  in  the  bridge;  the  natural  and  in- 
•tinotive  act  of  the  father  in  plunging  into  the  canal  to  rescue 
the  eUld;  the  drowning  of  both;  the  fact  that  such  an  acci- 
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dent  as  that  which  befell  the  child  might  reasonably  ha?i  f 
been  anticipated  as  the  result  of  the  condition  of  the  bridge^ 
mnd  the  farther  consideration  that  a  parent  or  other  persoQ 
seeing  the  child  in  the  water  would  incur  every  reasonable 
hazard  for  its  rescue.  We  think  it  may  be  justly  said  thai 
the  death  both  of  the  child  and  parent  was  the  oonseqaepce 
of  the  negligence  of  the  state,  and  that  the  unsafe  bridge  was 
in  a  legal  and  juridical  sense  the  cause  of  the  drowning  of  both. 

We  can  perceive  no  sound  distinction  between  this  case  and 
the  case  of  Eckeri  v.  Long  Island  R.  R.  Co.^  43  N.  Y.  602, 3 
Am.  Rep.  72L  In  that  case  the  railroad  train  was  being  pro- 
pelled at  a  dangerous  speed.  The  negligence  was  active.  In 
this  case  it  consisted  of  an  omission,  that  is,  in  the  failora  to 
originally  construct  the  bridge  properly,  or  permitting  it  to 
become  dangerous.  We  do  not  perceive  how  the  difference 
in  the  circumstances  of  the  negligence  affects  the  question  of 
proximateness  between  the  cause  and  the  result  so  as  to  dis- 
tinguish in  this  respect  the  two  cases. 

The  case  of  Ouille  v.  Swan^  19  Johns.  881,  10  Am.  Dea 
234,  and  the  case  of  Thomas  v.  Winchester^  6  N.  Y.  397,  57 
Am.  Dec.  455,  give  support  to  our  conclusion. 

The  judgment  should  be  aflSrmed. 

All  coDcur,  except  Maynard,  J.,  not  sitting. 

NiaLTQiNoa— PsoxniATi  Causx.  ^Tho  proxiinate  owue  h  nol 
tiy  the  last  aot  or  Dearest  act  to  the  injary,  bat  it  may  be  aiioh  as  aol 
ing  in  care  as  aotirely  aids  in  producing  the  injary,  as  a  direot  and 
eanse.    It  need  not  be  the  sole  canae,  bat  it  mast  be  a  oonoarring 
•aoh  as  might  reasonably  hare  been  oontemplated  as  involving  the  resnlt 
der  the  attending  eiroaautanoes:  OonsaUi  t.  OahesUmt  S4  Tex.  S|  SI  Abl 
St.  Rep.  17,  and  note  with  the  oases  disoossing  proximate  oaose  ooQeoted. 
See  also  Fo/io  t.  Criwtet  tfteto  AqM^  C^,  U7  P^  81. 40ii  SO  Aa.  Sk.  Ks^ 
741. 
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HsauoMOS— >Wbo  Avswebablb  vob.  —  It  is  a  general  ralottalapart;f 
injared  by  the  negligence  of  another  mast  seek  his  remedy  againsl  the 
person  whose  aotnal  negligence  it  was  whieh  eansed  the  tajnry,  aad 
^hat  soch  person  alone  is  liable.  An  apparent  ezoeption  to  this  role  ex* 
Ists  m  the  oases  of  principal  and  agent  and  master  aad  serrant  In 
theee  eases,  however,  the  principal  or  master  ia  liable  beoanse  the  negU* 
gence  of  the  servant  or  agent  is  in  law  ohargeable  to  the  master  or  prin* 
oipaL 

WbnuoMom  ow  ah  iKDnpaifDnirr  GoirrKAoron  is  not  ordinarily  ohaigeabla 
to  bis  employer.    An  exception  to  this  rale  existo  in  the  oaae  of  stafca- 
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iory  dntfat  impoMd  on  individuals  or  oorporaiioni  from  which  they 
eannol  aoqniro  exemption  by  delegating  performance  to  another,  and 
of  contracts  for  the  performance  of  unlawful  acts,  or  acts  which  will 
create  a  nnisanoe,  or  are  necessarily  attended  with  danger  to  othen^ 
however  ekillfnlly  performed. 

HsoLiOBNCi.  —  A  OoMTBAcroR  AND  NOT  HT8  Ebcfloter  it  answcrable  for 
injuries  resulting  from  the  doing  of  acts  which  may  be  safely  done  in 
the  exercise  of  due  care,  although  in  the  absence  of  snch  care  injurioao 
oonsequences  to  third  persons  are  likely  to  result*  provided  it  was  tho 
duty  of  the  contractor  uuder  the  contract  to  exercise  such  care. 

KSOLIGSNOB  —  Ck>NTRACTOR  AND  EMPLOYER. — If  R  Contractor  is  employed 
to  take  down  a  wall,  and  the  doing  of  the  work  is  not  intrinsically  dan- 
gerous, but  injuries  result  to  third  persons  from  the  negligent  manner 
in  which  the  work  is  done,  the  contractor  alone  is  liable,  though:  tho 
wall  had  become  weakened  by  age  and  decay,  if  it  was  safe  as  it  stood, 
and  would  not  have  fallen  or  occasioned  any  injury  but  for  the  negligent 
mode  in  which  the  contractor  undertook  to  perform  his  contract. 

Action  to  recover  for  injuries  sustained  by  the  death  of 
plaint]  ff*8  intestate  occasioned  by  the  falling  upon  her  of  i^ 
wall  on  the  property  of  the  defendant,  and  which  a  contrao* 
tor  employed  by  him  had  left  in  a  dangerous  condition. 
Judgment  of  nonsuit  was  entered  in  the  trial  court,  but  the 
general  term  granted  a  new  trial,  and  thereupon  the  defendr 
ant  appealed. 

Thomas  Raines^  for  the  appellant. 

Martin  W.  Cooke^  for  the  respondent 

Andrews,  C.  J.  We  are  of  opinion  that  the  motion  for  s 
new  trial  should  have  been  denied. 

The  defendant  had  purchased  the  premises  in  March,  1892, 
for  its  uses  as  a  social  club.  It  made  a  contract  with  a  com- 
petent builder  to  alter  the  building  thereon  in  accordance 
with  a  plan  adopted.  The  builder  was  to  furnieh  the  new 
materials  necessary  and  do  the  work  for  a  fixed  price.  The 
improvement  contemplated  the  taking  down  of  a  brick  wall, 
sixteen  feet  high,  on  the  north  line  of  the  premises,  adjoining 
premises  owned  by  one  Ihrig,  occupied  in  part  bj  plaintiff  as 
jt  tenant.  The  wall  formed  one  side  of  a  driveway  on  defend- 
ant's premises,  and  was  roofed  over.  The  roof  was  formed  by 
rafters  extending  from  the  main  building  to  the  brick  wall, 
and  fastened  to  and  resUng  upon  a  plate  on  the  top  of  the 
wall,  secured  by  bolts,  and  was  covered  with  boards  and 
shingled.  The  wall  had  been  erected  thirty  or  forty  years, 
and  was  eight  inches  thick,  and  rested  on  a  stone  foundation. 
It  had  been  worn  away  next  to  the  driveway  by  contact  with 
wagons,  and  the  bricks  had  been  broken  along  the  line  of 
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eontaci  to  the  depth  of  three  or  four  inches.  The  wall  on  the 
Ihrig  Bide  was  also  in  places  decayed  and  the  mortar  had 
tkllen  oat.  The  defendant  had  never  occupied  the  premiaea, 
and  when  the  contract  for  repairs  was  made,  the  keys  of  tha 
house  were  given  to  the  contractor.  The  contractor  oom- 
menced  the  work  of  taking  down  the  wall  by  removing  the 
roof  which  covered  it,  and  taking  down  the  rafters,  which  left 
the  wall  wholly  unsupported,  and  the  day  after  the  roof  was 
removed  the  wall  fell  over  towards  the  Ihrig  lot,  and  the  wift 
of  the  plaintiff,  with  her  child,  who  were  in  the  yard  near  iha 
wall,  were  killed. 

The  evidence  tends  to  show  culpable  negligence  in  the  man- 
ner of  taking  down  the  walL  It  was  shown  that  in  oonse- 
qoence  of  its  weakened  condition,  by  reason  of  age  and  the 
decay  spoken  of,  common  prudence  required  that  precaataona 
should  have  been  taken  to  prevent  its  falling,  either  by  shor- 
ing it  up,  or  by  removing  the  roof  and  the  wall  in  sectiona. 
The  evidence  is  undisputed  that  this  was  the  common  and 
nsnal  proceeding  under  similar  circumstances.  The  offioeis 
of  the  defendant  had  no  actual  knowledge  of  the  condition  of 
the  wall,  either  before  or  during  its  removal,  or  how  the  work 
was  being  done,  and  they  did  not  in  any  way  interfere  or 
direct  in  respect  to  the  manper  of  doing  the  work. 

It  is  the  general  rule  that  a  party  injured  by  the  negligence 
of  another  must  seek  his  remedy  against  the  person  whose 
actual  negligence  it  was  which  caused  the  injury,  and  that 
such  person  alone  is  liable:  King  v.  New  York  Cent,  etc  R,  jR., 
96  N.  Y.  182;  23  Am.  Rep.  37.  The  case  of  master  and  ser- 
vant is  an  exception,  and  the  negligence  of  the  latter  is  im- 
putable  to  the  master  where  the  servant,  in  doing  the  act 
which  occasions  the  injury,  is  acting  within  the  scope  of  his 
employment.  This  exception  rests  upon  most  satisfactory 
reason,  because  the  servant  in  the  case  supposed  is  acting  in 
place  of  the  master,  and  by  his  appointment,  and  the  master 
who  selects  and  controls  the  servant  makes  the  servant  his 
representative  in  his  business. 

But  the  exigencies  of  affairs  frequently  require  that  persons 
exercising  independent  employments  should  be  intrusted  by 
owners  of  property  with  its  improvement,  and  in  various  ie» 
lations  and  under  varying  conditions  they  are  employed,  not 
as  servants,  but  as  independent  contractors  to  execute  con« 
tracts  which  the  person  who  secures  their  servioes  is  unable 
to  execute  himself,  or  the  execution  of  which  he  prefers  to 
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eommH  to  anotber.    The  duty  which  the  contractor  owes  is 
defined  bj  the  contract  or  implied  therefrom.    In  such  cases 
the  maximi  QuifiicU  per  altum,  faeit  per  m,  has  no  appropriate 
application^  and  there  is  no  reason  founded  upon  public  policy, 
or  the  relations  between  the  parties  to  the  contract,  which 
should  subject  one  party  to  the  contract  to  liability  to  third 
persons  for  the  negligence  of  the  other.    The  principle  that 
no  liability  on  the  part  of  the  innocent  party  in  such  case 
exists  has  become  the  settled  doctrine  of  our  law.    It  leaves 
mn  adequate  remedy  to  the  party  injured  against,  the  real 
author  of  the  wrong.    There  are  well-understood  exceptions 
to  this  mle  of  exemption.    Gases  of  statutory  duty  imposed 
upon  individuals  or  corporations;  of  contracts  which  are  un« 
lawful,  or  which  provide  for  the  doing  of  acts  which,  when 
performed,  will  create  a  nuisance,  are  exceptions.     In  cases 
of  the  first-mentioned  class  the  power  and  duty  imposed  can- 
not be  delegated  so  as  to  exempt  the  person  who  accepts  the 
duty  imposed  from  responsibility,  and  in  those  of  the  second 
class  exemption  from  liability  would  be  manifestly  eontrary 
to  public  policy,  since  it  would  shield  the  one  who  directed 
the  commission  of  the  wrong:  Storrs  v.  UHca^  17  N.  Y,  104;  72 
Am.  Dec.  437;  LoweU  v.  Boston  etc.  R.  R.  Co.,  23  Pick.  24;  34 
Am.  Dec.  83;  Hole  v.  Sittinghoume  etc.  Ky  Co.,  6  Hurl.  &  N. 
488;  Butler  v.  Hunter,  7  Hurl.  &  N.  826.    There  are  cases  of 
still  another  class,  where  the  thing  contracted  to  be  done  is^ 
necessarily  attended   with  danger,  however  skillfully  and 
carefully  performed,  or,  in  the  language  of  Judge  Dillon,  is 
**  intrinsically  dangerous,"  in  which  case  it  is  held  that  the 
party  who  lets  the  contract  to  do  the  act  cannot  thereby 
escape  from  responsibility  for  any  injury  resulting  from  its 
execution,  although  the  act  to  be  performed  may  be  lawful: 
2  Dillon  on  Municipal  Corporations,  sec.  1029,  and  cases  cited. 
But  if  the  act  to  be  done  may  be  safely  done  in  the  exercise 
of  due  care,  although  in  the  absence  of  such  care  injurious 
consequences  to  third  persons  would  be  likely  to  result,  then 
the  contractor  alone  is  liable,  provided  it  was  his  duty  under 
the  contract  to  exercise  such  care:  McCafferty  v.  Spuyten 
DuyvU  R.  R.  Co.,  61  N.  Y.  178;  19  Am,  Rep.  267;  Conners  v. 
Henneeeey,  112  Mass.  96;  BtUler  v.  Hunter,  7  Hurl.  &  N.  826. 
The  application  of  these  principles  to  this  case  exonerates 
the  defendant  from  liability.    The  taking  down  of  the  wall 
was  not  intrinsically  dangerous.     The  only  danger  to  be 
apprehended  was  in  doing  it  carelessly  or  anskillfolly.    It 
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WM  in  the  manner  of  doing  it,  and  not  in  the  thing  itadl 
The  danger  of  leaying  the  wall  without  support  was  obvious 
and  oould  have  been  easily  avoided,  and  the  usual  method 
required  that  precautions  should  be  taken.  It  was  the  dutj 
of  the  contractor  to  take  such  precautions,  because  it  was  im* 
plied  in  his  contract  that  he  should  take  down  the  wall  in  a 
careful  and  proper  manner:  BtUler  ▼•  Hunterj  7  HurL  A  N. 
828.  It  does  not  change  the  situation  of  the  defendant  that 
the  wall  had  become  weakened  by  age  and  decay.  It  ie  the 
general  duty  of  the  owner  of  premises  to  keep  the  walls  of  his 
building  in  a  safe  condition,  so  that  they  will  not  endanger 
his  neighbor  by  falling;  and  if  he  negligently  omits  its  per- 
formance, and  his  neighbor  is  injured,  the  injury  is  action* 
able:  MtdUn  v.  St.  John,  57  N«  Y.  567;  15  Am.  Rep.  530;  but 
the  evidence  is  undisputed  that  the  wall  was  safe,  and  would 
not  have  fallen  if  it  had  been  left  as  it  was  when  the  contract 
was  made,  supported  by  the  roof.  It  was  not  a  menace  in  its 
existing  condition.  It  became  dangerous  only  in  consequence 
of  the  manner  in  which  the  contractor  proceeded  to  take  it 
down.  It  would  probably  have  been  less  liable  to  fall,  al- 
though deprived  of  the  support  of  the  roof,  if  the  wall  had 
been  in  perfect  repair  when  the  contractor  entered  upon  the 
work;  but  we  perceive  no  causal  connection  between  the  ne- 
glect to  repair  and  the  injury  to  the  plaintiff's  intestate.  The 
sole  cause  in  a  legal  sense  was  the  negligence  of  the  contrac- 
tor in  omitting  to  do  what  he  was  bound  to  da  The  per- 
formance of  his  duty  would  have  prevented  the  injury.  The 
exceptions  to  the  admission  or  rejection  of  evidence  present  no 
material  error.  The  order  of  the  general  term  should  be  re- 
versed, and  judgment  of  nonsuit  should  be  entered|  with  costs 
to  defendant 
All  concur.  __ 

NsoLiQBNOs  or  iNDXPSMDnrr  Contractor — Who  Ltarls  ior. — Om 
who  employs  a  fit  and  proper  person  m  aa  independent  contractor  to  do  work 
not  in  itself  niilawful  or  a  nuisance  or  necessarily  attended  with  danger  to 
others,  is  not  responsible  for  such  contractor's  negligence:  AUamia  etc  B.  R. 
Co.  ▼.  Kimberly,  87  Ga.  161;  27  Am.  St  Rep.  231,  and  note;  P<noeUw.  a»»- 
sCmeOofi  Co.,  88  Tenn.  692;  17  Am.  St.  Rep.  925,  and  note;  extended  note 
to  8Um€  T.  Chuhire  R.  R.  Corp.,  61  Am.  Dea  200.  An  employer  is  not  li^ 
able  for  the  wrongful  acts  of  a  contractor  or  hia  aenranta,  when  thoy  aio 
only  oollateral  to  the  work  contracted  for:  Davk  r.  Lewff,  80  La.  Ann.  SB1| 
4  Am.  St  Rep.  226;  note  to  Titaai  ▼.  Oreai  SoMem  TeL  O^.  I  Am.  8t 
Eop.  S66;  Imt  see  WiUiarM  v.  Frewno  Canal  Co.,  96  Od.  U;  SI  An.  St  fi^ 
17St  aad  noto  in  which  the  employer's  liability  it  diaousaed. 
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Wbstow  V.  Stoddarh. 

tU7  Vmw  Tobk,  119.] 
FiBTRioir.  —  Av  ADTERai  Possbssion  bt  a  CorilTAHT  for  %  pnriod  1m» 
tiiMi  the  time  prescribed  by  law  to  b&r  a  possessory  action  is  not  a  good 
defenae  to  a  sait  for  partition,  if  the  atatntes  of  the  state  in  which  tho^ 
mil  ia  pending  authorise  the  litigation  therein  of  all  questions  of  titl*- 
whiek  arise  npon  the  pleadings  between  the  tenaots  in  common  and 
their  priries  who  may  be  parties  to  the  action.  The  fact  that  one  seo- 
tion  of  the  statute  declares  that  a  suit  for  partition  may  be  bronghi 
where  two  or  more  persons  hold  and  are  in  possession  of  the  real  prop- 
erty as  tenants  in  common  does  not  inhibit  an  action  by  a  ootenant  oni 
of  possession,  if  he  has  a  present  right  of  possession. 

Suit  for  partition  in  which  the  defendant  pleaded  adverse 
possession.  This  plea  was  overruled  by  the  trial  court,  and 
a  partition  made,  and  thereafter  an  appeal  was  prosecuted 
from  the  final  judgment. 

Charles  S.  Lester^  for  the  appellants. 

Winsor  B.  French  and  Richard  L.  Hand^  for  the  respond- 
ents. 

Matnabd,  'J.  The  important  question  presented  bj  thi» 
appeal  relates  to  the  defense  of  adverse  possession.  The  ap* 
pellants  have  title  to  an  undivided  three-fourths,  and  they 
allege  in  their  answer  that  they  have  been  in  the  actual  and 
exclusive  possession  of  the  premises  sought  to  be  partitioned^ 
and  of  every  part  thereof,  claiming  to  own  the  same,  and 
Iholding  the  same  in  hostility  to  the  plaintiff  and  all  other  per* 
ix>ns  for  more  than  twenty  years  before  the  commencement  of 
(ihis  action,  and  that  the  plaintiff  had  actual  notice  of  their 
•exclusive  and  hostile  possession;  and  that  they  were,  when 
'ibis  suit  was  brought,  the  absolute  owners  of  the  premises  and 
idf  every  part  thereoC  Proof  was  given  tending  to  support 
Ihis  plea.  The  trial  court  found  that  the  appellants  were  in 
possession  at  the  time  the  action  was  begun,  holding  adversely 
to  the  plaintiff,  but  that  such  adverse  possession  did  not  com* 
mence  until  after  1880.  The  appellants  thus  failed  to  estab- 
lish title  to  the  undivided  one-fourth  of  the  premises  claimed 
by  the  plaintiff  and  their  codefendants;  but  they  insist,  neveiv 
theless,  that  the  fact  of  adverse  possession  found  was  sufficient 
to  defeat  this  action,  although  it  had  not  continued  for  such  a 
length  of  time  as  to  afford  the  presumption  of  a  grant  of  the^ 
title  to  the  entire  property. 

There  is  some  question  made  as  to  the  sufficiency  of  th» 
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finding  of  adterae  possession,  and  it  most  bo  admitted  thst 
iliors  is  some  oonfusion  in  theieoord  upon  this  point.  Theie 
is  the  usual  formal  finding  that  the  premises  described  in  the 
eomplaint  are  owned  by  and  in  the  possession  of  the  plaintiff 
and  the  defendants  as  tenants  in  common  as  alleged,  and 
there  is  the  corresponding  conclusion  of  law.  At  the  appd- 
lants*  request,  the  trial  court  also  found  that  their  possession 
was  adverse,  but  qualified  it  with  a  statement  that  such  ad« 
▼erse  possession  did  not  begin  until  after  the  year  1880,  or 
less  tiian  nine  years  before  the  commencement  of  the  action. 
The  record  also  states  that  the  defendants  moved  for  a  non- 
euit  and  a  dismissal  of  the  complaint  upon  this  groand«  and 
that  thereupon  the  court  held  that  the  fact  that  the  defendants 
are  in  possession  of  the  premises  claiming  to  hold  the  same 
adversely  is  no  bar  to  the  maintenance  of  an  action  for  parti« 
tion  unless  the  adverse  possession  is  continued  for  a  length  of 
time  suflScient  to  ripen  into  a  title,  or  over  twenty  years,  and 
that  plaintiff  was  entitled  to  judgment,  and  denied  the  motion. 
The  trial  judge  filed  a  memorandum  which  was  exclusively 
devoted  to  the  support  of  the  proposition  that  under  the  Code 
of  Civil  Procedure  continuous  adverse  possession  for  less  than 
twenty  years  did  not  bar  the  action;  and  a  more  elaborate 
opinion  was  subsequently  filed,  in  which  the  question  was  con- 
sidered in  the  light  of  the  authorities  and  the  same  conclusion 
reached.  The  general  term  regarded  the  question  as  involved 
in  the  case  and  held  that  under  section  1543  of  the  code,  an 
adverse  holding,  which  was  not  of  sufficient  duration  to  afibrd 
the  presumption  of  a  grant,  could  not  defeat  the  action,  say- 
ing, '*  under  the  present  code,  it  is  what  a  party  to  the  action 
rightfully  holds,  and  not  what  he  may  wrongfully  claim,  that 
deterniines  the  nature  of  the  relief  to  be  awarded  respecting 
him.**  Under  these  circumstances  we  think  it  would  be  a 
technical  and  unjust  interpretation  of  this  record  to  hold  that 
the  question  was  not  fairly  presented,  whether  an  adverse 
possession  of  a  cotenant  of  the  title  for  a  period  less  than  the 
time  prescribed  by  law  to  bar  a  possessory  action,  is  now  a 
good  defense  to  an  action  of  partition;  and  whether  upon 
proof  of  such  possession  the  plaintiff's  complaint  should  be 
dismissed  or  his  proceedings  stayed,  and  he  be  required  to 
recover  possession  of  his  undivided  share  in  an  action  of 
ejectment,  before  he  can  have  any  relief  in  the  partition  sniL 
Full  effect  can  be  given  to  the  finding  that  the  plaintiff  was 
the  owner  and  in  possession  with  the  appellants  as  tenants  ia 
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hi  common  by  limiting  it  to  the  constructive  possession  which  Ib 
ki  deemed  to  follow  the  legal  title,  and  which|  if  not  rebnttedt 
\k  was  always  regarded  as  sufficient  to  support  the  action:  TPain* 
c   man  ▼•  Hamptonj  110  N.  Y.  429.    A  conflict  in  the  findings  la 
sl   in  this  way  avoided,  but  if  the  two  are  irreconcilable,  the  special 
I   finding  made  at  the  request  of  the  appellants  must  prevail. 
i       Both  at  common  law  and  nnder  the  revised  statutes  it  was 
(Q    the  well-eettled  rule  of  practice  in  actions  for  partition  to 
;:;    withhold  relief,  if  it  appeared  that  the  title  or  the  right  of 
;;    possession  of  the  plaintiff  was  disputedi  or  that  he  had  been 
^    actually  ousted  by  his  cotenants.      It  was  not  always  clear 
;*    what  conduct  would  be  considered  in  law  sufficient  to  effect 
•.■;    an  ouster,  but  the  current  of  authority  in  this  state  prior  to 
1880  was  uniform  and  unbroken  that  when  a  disseisin  had 
been  established,  although  for  a  period  less  than  that  required 
^j     to  extinguish  his  title,  a  tenant  in  common  of  real  property 
.^    must  wait  nntil  he  had  regained  possession  in  an  action  or 
proceeding  at  law  before  he  could  insist  upon  a  division  of  the 
^     property  between  himself  and  his  cotenants.      The  two  reme- 
,.     dies  could  not  be  enforced  in  the  same  action.    There  was  but 
^.     one  exception  to  the  rule,  and  that  was  that  where  the  orig- 
^     inal  jurisdicUon  of  the  action  was  purely  equitable,  and  it  had 
ij     once  rightfully  attached,  it  should  be  made  effectual  for  com- 
^     plete  relief^  even  if  it  did  require  the  determination  of  ques- 
tions of  title  to  real  property  and  of  conflicting  claims  to  its 
P     possession:   Hosford  v.  Merwin^  5  Barb.  62;  Scott  v.  Ouemsey^ 
60  Barb.  178.    The  existence  of  this  rule  was  not  due  to  the 
^      indisposition  of  courts  of  equity  to  determine  issues  which 
were  peculiarly  within  the  province  of  courts  of  law.     It  was 
rather  the  result  of  the  exceptional  character  of  the  method 
of  procedure  in  partition  cases,  and  had  its  origin  in  the  prac- 
tice of  the  common-law  tribunals,  which  for  a  long  time  had 
exclusive  jurisdiction  in  this  class  of  actions.     The  writ  of 
partition  was  a  common-law  process,  and  was  an  available 
remedy,  at  least,  between  coparceners  for  over  three  hundred 
years  before  courts  of  chancery  assumed  jurisdiction  of  the 
6ubject*niatter.    It  was  returnable  before  judges  or  commis- 
sioners, specially  appointed  to  hear  the  cause,  and  if,  upon 
the  return  of  the  writ,  it  was  shown  that  the  plaintiff's 
title  was  contested,  or  that  the  lands  were  held  adversely, 
the  proceedings  were  dismissed,  or  suspended,  until  the  ques- 
tion of  title  had  been  otherwise  determined.    This  course  was 
tendered  necessary  because  a  trial  by  jury  of  an  issue  involv- 
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ing  the  title  to  real  property  was  a  matter  of  commoa  right 
of  which  the  dUaen  eoald  not  be  deprived  by  the  inatitatioo  of 
a  proceeding  in  whioh  that  form  of  trial  was  not  permiaaibla. 

Tlie  same  want  of  power  to  try  such  iasaee  inhered  in  the 
prooedare  of  the  court  of  chancery,  and  when  it  extended  its 
jadicial  authority  so  as  to  include  the  hearing  of  soits  in  par> 
tition  it  followed  the  established  rules  of  practice  in  oourts  of 
law  in  this  respect,  and  required  the  suitor  to  show  an  actual 
holding  and  possession  in  common  with  his  cotenants  before 
it  would  accord  to  him  the  shelter  of  its  jurisdiction. 

When,  by  a  change  of  the  fundamental  law  of  the  state^ 
the  supreme  court  was  empowered  to  administer  both  legal 
and  equitable  remedies,  the  necessity  for  the  existence  of  this 
rule  was  but  partially  obviated.  The  essential  nature  of  ac- 
tions was  unchanged.  Partition  suits  were  still  regarded  ae 
cases  of  purely  equitable  cognisance,  upon  the  trial  of  which 
a  jury  oould  not  be  demanded  as  a  right,  and,  if  permitted  to 
be  present,  their  verdict  did  not  conclude  the  judgment  of 
the  court  upon  the  issues  submitted  to  them.  As  the  consti* 
tution  secured  inviolate  the  right  of  trial  by  jury  in  all  cases 
where  it  had  theretofore  been  enjoyed,  it  was  apparent  that 
questions  of  title  could  not  be  tried  in  these  cases  without 
some  enabling  legislation.  The  Code  of  1848,  sec.  448,  pro- 
vided that  actions  in  partition  brought  under  the  revised  stat* 
utes  should  be  regulated  by  the  provisions  of  that  code,  and 
it  was  held  by  this  court  in  HewlsU  v.  Wood,  62  N.  Y.  75,  that 
by  virtue  of  this  change  in  the  practice  a  trial  by  jury  could 
be  insisted  npon  as  a  right  in  a  partition  suit,  and  was  no 
longer  discretionary  with  the  court  But  the  rule  which  de- 
barred the  court  from  a  trial  of  issues  of  title  in  these  actions 
was  too  firmly  entrenched  to  yield  to  any  eflTort  US  change  it 
short  of  an  express  statutory  enactment.  The  drift  of  judi* 
cial  authority  in  other  states  had  meanwhile  been  strongly  in 
the  direction  of  a  relaxation  or  abrogation  of  the  rule.  The 
supreme  court  of  the  United  States,  in  Parker  v,  Kane^  22  How. 
17,  a  partition  suit  arising  in  Wisconsin,  where  disputed  ques* 
tions  of  title  had  been  adjudicated,  say:  "In  Great  Britain  a 
chancellor  might  have  considered  this  as  a  case  in  which  to 
take  the  opinion  of  a  court  of  law,  or  to  stay  proceedings  io 
the  partition  and  cross  suite  until  an  action  at  law  had  been 
tried  to  determine  the  legal  title.  But  such  a  proceeding  could 
not  be  expected  in  a  state  where  the  powers  of  the  courts  of 
law  and  equity  are  exercised  by  the  same  persons.'' 
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In  many  of  the  states  it  has  always  been  held  that  a  dis- 
fleiaed  ootenant  may  maintain  compulsory  partition:  OaU  t. 
Barker,  12  Me.  825;  MarshaU  ▼.  Orehore,  13  Met.  464;  MUUr 
▼•  DmneU,  6  N.  H.  109;  Tabler  v.  Wiseman,  2  Ohio  St  207; 
Godfrey  v.  Godfrey,  17  Ind.  9;  79  Am.  Deo.  448;  Cook  v. 
Webb,  19  Minn.  170;  Howey  v.  Qoings,  18  111.  108;  54  Am. 
Deo.  427;  Scarborough  v.  Smith,  18  Kan.  899;  Martin  ▼. 
Walker,  58  Cal.  590;  Cuyler  ▼.  FerriU,  1  Abb.  C.  C.  182. 

Tiie  learned  author  of  a  work  on  partition  (FreemaUi  see. 
450)  in  commenting  upon  this  condition  of  the  authoritieSi 
«ays:  '*  In  truth,  the  limitations  attending  proceedings  in  par- 
tition are  constantly  weakening  and  the  tendency  to  do  fall 
and  complete  justice  to  the  parties  in  one  action  is  becoming 
Irresistible.  Wherever  the  question  has  recently  arisen  as  a 
tiew  question,  the  answer  to  which  the  courts  were  free  to 
^ve  without  consulting  decisions  made  at  an  early  day  when 
the  oommon-law  rules  were  more  potent  than  at  present,  it 
has  been  resolved  in  favor  of  taking  jurisdiction  whenever 
the  complainant  shows  himself  seised  of  the  requisite  title 
whether  the  lands  sought  to  be  partitioned  are  held  adversely 
to  him  or  not"  The  legislature  we  think  recognized  the 
force  of  this  tendency  in  the  adoption  of  article  2,  of  title  1, 
of  chapter  14  of  the  Code  of  Civil  Procedure;  the  provisions 
of  which,  when  construed  according  to  their  evident  intent, 
plainly  authorize  the  litigation  in  an  action  of  partition  of  all 
questions  of  title  which  arise  upon  the  pleadings  between  the 
cotenants  and  their  privies,  who  may  be  parties  to  the 
action.  Section  1543  expressly  provides  that  the  title  or  in- 
terest of  the  plaintiflf  as  stated  in  the  complaint  may  be  con- 
troverted by  the  answer;  and  the  title  or  interest  of  any 
defendant  as  so  stated  may  be  controverted  by  his  answer,  or 
the  answer  of  any  other  defendant  and  the  title  or  interest  of 
any  defendant  as  stated  in  his  answer  may  be  controverted 
by  the  answer  of  any  other  defendant;  and  it  is  declared  that 
the  issues  thus  joined  must  be  tried  and  determined  in  the 
action.  Sections  1557  and  1577  provide  that  the  judgment 
ahall  be  binding  and  conclusive  upon  all  the  parties  to  the 
action  who  have  been  duly  served  and  in  case  of  a  sale  efTeo- 
tnally  bars  each  of  them  from  all  right,  title,  and  interest  in 
the  property  sold. 

We  think  that  section  1543  was  intended  to  confer  upon 
the  court,  in  which  an  action  for  partition  may  be  brought^ 
anthoritj  to  try  and  determine  all  disputes  which  may  arise 
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between  tlie  plaintiff  and  his  ootenanta  Involving  their  it> 
spective  tities  and  rights  of  possession  to  the  property.  There* 
tofore  nothing  could  be  tried,  if  the  bare  fact  of  the  common 
holding  or  tenancy  was  disputed.  The  commissionerB,  who 
framed  this  part  of  the  code,  state  in  a  preliminary  note  to 
the  article  that  such  was  the  radical  change  which  they  de- 
signed to  effect  in  the  existing  law,  and  after  its  adoptioo  the 
same  purpose  was  asserted  by  one  of  the  oommissionere  in  a 
foot  note  to  the  section.  The  appellants  contend  that  because 
section  1537  specifically  provides  that  a  party  out  of  poooes 
sion  may  maintain  the  action  where  he  claims  by  reason  of 
heirship  and  the  lands  are  in  possession  of  a  devisee  under  a 
devise  alleged  to  be  void,  it  is  equivalent  to  a  legislative  de- 
claration that  in  no  other  case  can  a  plaintiff,  who  is  out  of 
possession,  bring  the  action.  But  the  commissioners  say  that 
they  intended  to  extend  the  principle  embodied  in  section 
1537  to  all  cases  by  the  provisions  of  section  1543.  We  ap* 
prehend  that  the  reason  for  the  enactment  of  section  1587 
was  quite  different  from  that  suggested  by  counsel.  Where  a 
devisee  is  in  possession  under  a  devise  in  a  probated  wiU;  he 
has  an  exclusive  title  to  the  property,  which  is  presumptively 
valid  against  the  heir  and  all  persons  claiming  through  the 
testator,  and  without  an  enabling  statute  the  heir  could  not 
maintain  partition,  because,  upon  the  face  of  the  record,  he  is 
not  a  ootenant  of  the  title  at  all.  Before  he  can  bring  him* 
self  into  such  a  relation  with  the  occupant,  he  must  procure 
the  judgment  of  the  court  declaring  the  devise  void  for  some 
sufficient  cause,  after  which  he  may  insist  upon  partition  be- 
tween himself  and  the  other  heirs,  and  the  purpose  of  the 
statute  was  to  enable  him  to  secure  this  twofold  relief  in  one 
action,  and  it  had  no  special  reference  to  the  removal  of  any 
common-law  disability  of  a  tenant  out  of  possession. 

We  cannot  find  that  the  question  has  arisen  in  this  court 
since  the  second  part  of  the  code  went  into  effect.  In  WainF 
man  v.  Hampton,  110  N.  Y.  429,  the  action  was  begun  under 
the  revised  statutes,  and  Judge  Earl  calls  attention  specially 
to  that  fact,  and  states  that  it  is  to  be  governed  by  the  Btat> 
ute  and  not  by  the  code,  and  thus  impliedly  recognises  that 
substantial  changes  in  the  practice  may  have  been  introduoed 
by  the  latter.  The  decisions  in  the  supreme  court  have  been 
oonflicting:  Shannon  v.  Piekell,  2  N.  Y.  St  Bep.  160;  Htdm  v. 
Huhej  5  N.  Y.  Supp.  749;  Jones  v.  Jones^  6  N.  Y.  St.  Rep.  7S6; 
Greene  v.  Greene,  7  N.  Y.  Supp.  30;  Oedney  v.  Pratt^  6  N.  Y* 
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8app«  165;  Knapp  ▼•  Burttm^  7  Civ.  Pro.  Rep.  448.  In  feoent 
works  on  practice  of  high  authority  section  1643  has  been  con- 
•famed  as  abrogating  the  rule  which  prevented  a  recovery  by 
ft  disseised  cotenant,  and  providing  for  the  trial  and  deter- 
mination in  the  partition  action  of  all  issues  involving  the 
title  and  right  of  possession  of  any  of  the  parties:  8  Rumsey's 
PractioOi  81,  41;  Fiero  on  Specific  Action,  91,  92.  We  per- 
ceive no  good  reason  for  questioning  the  soundness  of  this 
oonstruction.  Circuity  of  procedure  and  a  multiplicity  of 
suits  are  thereby  avoided,  and  these  were  the  primary  objects 
which  the  code  system  of  practice  had  in  view.  This  scheme 
>of  the  law  is  rendered  complete  by  section  1644,  which  is  en* 
tirely  new,  and  which  provides  that  an  issue  of  fact  joined  in 
an  action  of  partition  is  triable  by  a  jury,  and  such  a  mode  of 
trial  thus  becomes  demandable  as  a  right  and  preserves  an* 
broken  the  constitutional  guaranty. 

We  have  not  overlooked  section  1532,  which  provided  that 
the  action  may  be  brought  where  two  or  more  persons  hold 
and  are  in  possession  of  real  property  as  tenants  in  common. 
What  is  here  meant  is  not  a  sirici  pedis  possession  but  a  present 
right  to  the  possession,  as  distinguished  from  the  cases  in  the 
next  section,  where,  under  certain  circumstances,  the  remain* 
derman  may  bring  the  action.  The  section  must  be  read  as 
a  part^of  the  article  to  which  it  pertains,  and  cannot  be  con- 
strued so  literally  as  to  render  nugatory  the  plain  purpose  of 
the  provisions  with  which  it  is  associated. 

The  other  exceptions  argued  were,  we  think,  correctly  dis* 
posed  of  in  the  court  below.  They  relate  to  matters  which^ 
in  the  form  in  which  they  were  presented,  rested  largely  in 
the  discretion  of  the  trial  court.  There  w&s  no  determination 
of  them  adverse  to  the  appellant  which  will  in  any  way  oon* 
olnde  her  in  any  action  she  may  bring  for  the  foreclosure  of 
her  mortgage.  All  her  snbstantial  rights  as  mortgagee  have 
been  preserved  and  securely  guarded,  and  the  opinion  of  the 
general  term,  upon  this  branoh  of  the  case,  is  so  ezhaiistive 
and  satisfactory  that  farther  consideration  of  these  exceptions 
would  not  be  profitable. 

The  judgment  and  order  should  be  affirmed,  with  oosts. 

All  concur. 


Pastitiov— Advobbb  FossianoH  as  a  Dmirsi.— A  bOl'is 
Um  for  pMrftiiioii,  nofcwitiutMiduig  mdwnws  posMMion,  anlMi  il  ham 
liaatd  niAoiantly  Umg  to  bar  a  rocorery  ander  the  itotiito  of  limitatiootr 
Mswei^  r.  Ooing9,  13111.05;  64  Am.  Deo.  427,  and  noio.    In  a  aait  f or  parti» 
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Um  defcDM  M  lindtatum  »  eompetent  to  show  an  mA\ 
4oW]ig  agMBrt  right  €r  title  in  the  pleintab:  Portkr.  BUU  U  Tex.  §0;  • 
▲m.  Dee.  ML  VMi  «»ti^  8m  extended  note  to  Niekob  ▼.  NidkoU,  07  Abi 
Dee.  et  page  707.  An  eetion  for  pertitioa  is  not  one  for  poewiion,  ud  thi 
five  yeeie' Unutatioa  ie  Boi  tttailabk  to  «M  i«nsti9«  ite  Ambi  « 
r.  ISi  lad.  li^ 


BioHAftDs  f;.  Day. 

PV  Mmw  Ton,  Itt.] 

WmaaaQ  Kjlwjutbii  a  Blawl  — Que  who  ligM  •  biaak  pieee  el  peper  om 
not  be  booiid  bj  the  obligatioa  eabeaqiienUy  written  therein  nnteei  li' 
eea  be  ehown  that  he  gaTO  the  pereon  who  wrote  it  anthoritrf  to  do  aaw 

fiora  Kajuutbii  ni  Blavx.  — If  a  bond  is  exeoatad  in  blank  beforea  JaalM 
ef  the  peaoe^  who  is  told  what  he  shall  afterwards  insert  in  the  binahii 
and  who^  disregarding  his  iostmetions,  inserts  different  eondition^  thi 
bond  as  thos  filled  oat  is  not  the  bond  of  the  person  thns  signing  ik 

fkJUDUIO.  —  UllDKB  A  PLXA  THAT  THI  DmilllAlIT  DID  HOT  SXAU  KUMWim 

HOE  DnjTXB  THX  BoHD  SO  sst  forth,  he  maj  show  that  it  was  exeents4 
in  blank  befors  a  jnstioe  of  the  peaoe  who  was  anthorisad  to  insert  es» 
tain  agreemente  in  the  blanks^  and,  disngarding  his  instniotion%  in 
■srted  an  entirdj  different  agreement. 

Action  upon  a  claim  against  the  eetaie  of  a  decedent.  De 
Ibndant  pleaded  as  a  counterclaim,  that  plaintiff  had  ex» 
cuted  a  certain  bond  in  favor  of  the  defendant's  intestate,  and 
demanded  judgment  for  the  amount  due  by  such  bond.  la 
response  to  the  counterclaim,  the  plaintiff  denied  '*thal  In 
sealed,  executed,  and  delivered  the  bond  set  forth  in  tbi 
oounterclaim.''  A  judgment  of  nonsuit  upon  the  coontep 
<claim  having  been  entered,  the  defendant  appealed. 

Oearg$  F*  Ftfomani,  for  the  appellant. 

Cauiw  0.  Davy^  for  the  respondenL 

Eakl,  J.  Neither  party  upon  the  trial  asked  to  have  ths 
-evidence  as  to  the  counterclaim  submitted  to  the  jury,  and 
^here  is  really  no  dispute  about  it.  Mrs.  Richards,  the  wift 
•of  the  plaintiff  was  the  daughter  of  Mrs.  Davis,  the  testatrii^ 
and  a  paper  now  appearing  as  the  bond  set  up  in  the  counter 
claim  was  signed  by  her  and  the  plaintiff,  in  pursuance  of  a 
family  arrangement  by  which  Mrs.  Davis  distributed  prop^ 
erty  among  her  children  and  agreed  to  take  from  them  bonds 
io  secure  her  support  The  plaintiff  and  his  wife  and  the  tea* 
iatrix  went  to  a  justice  of  the  peace  for  the  purpose  of  having 
M  bond  prepared  and  executed.  It  was  agreed  betweeo  them 
«Chat  the  testatrix  should  have  the  interest  on  the  amount  of 
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the  bond  if  she  needed  it;  that  if  she  did  not  need  fi^  It  was 
not  to  be  called  for,  and  that  nothing  should  be  due  or  pay^ 
Able  npon  the  bond  after  her  death;  and  that  such  an  agree- 
ment should  be  inserted  in  the  conditions  of  the  bond.  When 
the  parties  called  upon  the  justice  he  was  not  prepared  to 
write  the  bond,  and  he  produced  a  blank  bond  and  told  the 
plaintiff  and  his  wife  to  sign  it  and  that  he  would  subsequently 
fill  it  up  according  to  the  agreement  which  was  stated  to  him 
in  the  presence  of  all  the  parties,  and  that  he  would  deliver 
the  bond.  With  that  understanding  the  plaintiff  and  his 
wife  signed  the  blank  bond,  and  left  it  with  the  justice  of  the 
peace.  He  thereafter  filled  it  up  as  it  now  appears,  binding 
the  obligors  absolutely  to  make  the  payments  on  the  bond  as 
therein  specified  during  the  life  of  Mrs.  Davis.  The  claim  of 
the  defendant  is  that  the  plaintiff  could  not  under  his  reply 
flimply  denying  that  he  sealed,  executed,  and  delivered  the 
bond,  show  by  parol  evidence  what  the  true  agreement  be- 
tween the  parties  was,  nor  what  instructions  were  given  to  the 
Justice  of  the  peace  in  reference  to  filling  up  and  completing 
the  bond;  and  that  the  only  remedy  of  the  plaintiff,  if  the 
bond  was  not  filled  up  as  agreed,  was  to  have  it  reformed  so 
as  to  make  it  conform  to  the  agreement;  and  the  general  term 
upheld  this  claim,  holding  that  under  the  issue  formed  by  the 
reply  the  parol  evidence  was  inadmissible  to  contradict  or 
vary  the  bond,  and  that  if  it  did  not  express  the  true  agreement 
between  the  parties,  the  plaintiff  should  have  interposed  a 
reply  asking  for  its  reformation. 

We  think  the  learned  general  term  fell  into  error.  If  this 
had  been  a  complete  bond  when  the  plaintiff  signed  it,  al- 
though by  mistake  or  fraud  it  did  not  express  the  true  agree- 
ment between  the  parties,  his  sole  remedy  would  have  been  to 
procure  its  reformation,  and  when  an  effort  was  made  to  en- 
force the  bond  against  him,  he  could  not  contradict  the  terms 
thereof  by  parol  evidence,  except  by  proper  allegations  in  his 
pleading  asking  for  its  reformation.  But  here  the  plaintiff 
did  not  sign  any  bond.  He  signed  a  blank  piece  of  paper, 
and  it  would  have  been  sufficient  for  him  on  the  trial  to  prove 
that  he  simply  signed  a  blank  piece  of  paper,  and  then  it 
would  have  been  necessary  for  the  defendant  to  show  that  he 
authorized  the  blank  to  be  filled  up,  and  how  and  under  what 
eircumstances  the  authority  was  given  and  what  the  author- 
ity was.  A  party  who  signs  a  blank  piece  of  paper  cannot  be 
bound  to  the  obligation  written  therein,  unless  it  can  be  shown 
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that  he  gave  the  person  who  wrote  it  authority:  CfhaumMf  ▼• 
Arnold,  24  N.  Y.  380;  DuUhes9  etc.  R,  R.  Co.  y.  MabbeU,  (6 
N.  Y.  897;  Drury  y.  Foster,  2  Wall.  24.  There  might  be  cases  of 
an  estoppel  where  one  who  signed  a  paper  in  that  way  would 
be  bound  by  it.  But  in  this  case  no  estoppel  ariaea^  as  the 
action  is  between  one  of  the  original  parties  and  the 
tative  of  the  other  party.  8o  the  defendant  is  not  in  a 
tion  to  pomplain  if  the  bond  is  given  effect  according  to  tbs 
true  agreement  between  the  parties.  Suppose  the  justice  of 
the  peace,  instead  of  inserting  payments  in  this  bond  as  agreed, 
had  inserted  therein  a  conveyance  of  real  estate,  or  a  bond 
for  the  absolute  payment  of  the  principal  of  a  large  sum  of 
money;  or  suppose  the  plaintiff  had  signed  this  blank  bond 
without  authorizing  any  one  to  fill  it  up,  and  some  onauthor^ 
ised  person  had  afterward  filled  it  up  as  it  now  appears;  in 
either  of  these  cases  would  the  bond  thus  filled  up  and  com- 
pleted in  form  have  been  the  bond  of  the  plaintiff?  Certainly 
in  neither  case  could  it  have  been  said  that  the  plaintiff  exe- 
cuted such  a  bond. 

Here,  so  far  as  the  bond  departed  from  the  agreement  of 
the  parties,  it  was  not  the  bond  of  the  plaintiff.  The  only 
authority  the  justice  of  the  peace  had  was  to  insert  in  this 
bond  the  precise  agreement  of  the  parties  as  directed.  As  he 
did  not  do  that,  this  is  not,  in  the  form  it  now  appears,  the 
bond  of  the  plaintiff,  and  under  a  denial  that  he  executed  the 
bond  he  may  show  the  circumstances  under  which  he  signed 
his  name  and  what  the  agreement  at  the  time  he  signed  it 
was. 

We  are,  therefore,  of  opinion  that  the  order  of  the  general 
term  should  be  reversed,  and  the  judgment  of  the  trial  term 
affirmed,  with  costs* 

All  concur.  ^.^ 

Fnjjvo  nr  Blanks.  —  A  bond  delir«red  with  »  bUnk  for  faiMrtioii  of  tto 
smonnt  is  not  the  deed  of  the  party  signing,  nor  will  it  beoome  so  nnleai  there 
if  a  redelivery  after  the  blanks  hare  been  filled  by  one  properly  anthoriasd: 
WtlUanu  T.  OnOdtert  6  How.  71;  36  Am.  Dee.  422,  and  note.  A  bolder  of 
an  inetmment  signed  in  blank  oannot  make  a  material  alteration  in  it  with- 
out the  oonsent  of  the  maker:  IngUsh  v.  Breneman,  6  Ark.  877;  41  Am.  Deo. 
96,  and  note.  Signing  an  instrument  in  blank  and  delirering  it  to  some  one 
to  be  filled  in  limits  the  latter  to  the  instmetions  giTon  him  with  regard  to 
tho  manner  in  which  it  should  be  filled:  Johnson  r.  BkudtUef  1  flmedss  k  11. 
17;  40  Am.  Deo.  S5,  and  note;  Bank  t.  Peniek,  2  T.  B.  Moa.  96;  15  Am. 
Dea  186;  Oronkhr'te  t.  NOeher,  81  Ind.  319;  42  Am.  Rep.  1S7»  sad  aotei 
Toomer  ▼.  RuUdnd,  57  Ala.  379:  29  Am.  Rep.  722.  See  extended  note  tt 
Staki  T.  Btrger,  13  Am.  Dec.  6o9;  also  note  to  ST^ler  r.  Jamea^  2  Am. 
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SIO*  For  an  axfcended  diioiiBsioa  of  the  aubjeot  of  Inttmmeiiti  ezeonted  im 
blank  and  wrongfnllj  filled  np  tee  note  to  Bedell  ▼.  Hening,  11  Am.  Si.  Rop^ 
816;  note  to  Fard^oe  t.  Komiwiki,  4  Am.  St  Rep.  25;  Bunrow§  r.  Khmk^  7i> 
lid.  461;  14  Am.  8L  Rep.  371,  and  note.  A  bond  giren  on  attaohmeni 
whioh  it  taken  by  the  magistrate,  signed  in  blank,  and  afterwards  filled  i» 
bj  him  is  Told:  Perminter  ▼•  MeDaniel,  1  Hill,  267;  26  Am.  Dea  179,  and 
note;  bnt  tee  WUepr.  Moor,  17  Serg.  k  R.  438;  17  Am.  Dea  696L 

When  authority  it  given  to  fill  in  blanks  in  a  eealed  instrnment  and  tb*- 
agent  ezoeeda  his  authority  in  filling  the  blanks  and  negotiates  the  instra* 
mont  to  an  innocent  third  person,  the  principal  will  be  bonndx  Nelaon  r^- 
.McDonald,  80  Wis.  605;  27  Am.  St  Rep.  71,  and  note;  WkUe  t.  Duggam^ 
140  Masa.  18;  54  Aol  Rep.  437,  to  the  tame  offeoti  and  sea  alto  extended 
Mote  to  the  tame  oate. 


Wadd  v.  Hazelton. 

Pfl7  Nbw  Yobx,  21S.] 

Taaawn — iMPKanor  OifT8.^If  the  intention  to  giro  abeolntely  it  •?!-- 
danced  by  a  writing  which  does  not  take  effect  because  of  Its  non» 
delivery,  the  conrt  cannot  give  effect  to  the  intended  gift  by  construing 
it  to  l>e  a  declaration  of  trust  and  therefore  valid  without  delivery. 

rBVSTS  —  Oim. — Neitubs  a  Girr  nor  a  Dmlabatiov  ov  Tbust  im 
favor  of  the  donee  is  established  by  proof  that  the  testator  expressed  ai» 
intention  to  give  her  an  amount  then  specified;  that  he  afterwards  di» 
reeted  an  assignment  to  be  drawn  of  a  bond  and  mortgage  to  the  donees 
that  when  the  draft  of  such  assignment  was  presented  to  him  he  did 
not  then  execute  it,  bnt  retained  it  among  his  papers;  that  afterwards^ 
while  in  his  last  illness,  he  gave  the  assignment,  then  signed,  and  othtr 
papers  to  tho  person  who  had  drafted  it  with  directions  to  deposit  it  and 
them  in  the  bank,  and  that  they  were  so  deposited  and  there  rematnod 
vntil  after  the  testator's  death. 

Action  to  compel  the  defendant  as  executor  of  Albert  Hilt 
to  deliver  a  bond  and  mortgage  to  the  plaintiff.  The  decedent 
in  January,  1884,  expressed  to  his  counsel  an  intention  to 
make  a  further  provision  for  the  plaintiff  of  about  two  thous* 
and  dollars.  In  June  of  the  same  year  the  testator  requested 
C.  J.  Hill  to  draw  an  assignment  of  the  bond  and  mortgage  U> 
plaintiff.  The  request  was  complied  with,  but  when  the  draft 
of  the  assignment  was  presented  to  him,  the  decedent  retained 
it  without  then  executing  it  About  August  20th  of  the  same 
year  he  was  taken  ill,  and  on  the  second  day  of  his  illness 
gave  to  G.  J.  Hill  certain  papers,  among  which  was  the  assign- 
ment then  signed,  and  directed  him  to  deposit  them  in  bank^ 
which  was  done;  and  soon  afterwards,  the  testator  died  with-^ 
out  taking  any  other  measures  towards  perfecting  the  assign- 
ment. The  referee  found  that  '*  at  the  time  of  the  execution  of 
said  assignment  said  Albert  Hill  intended  to  make  a  gift  to  or 
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ietflement  upon  plaiutiff  of  the  said  bond  and  mortgage, 
soch  intention  was  never  changed  or  such  assignment  i^ 
Yoked/^  and  further  that  **  by  the  execution  of  the  assignment 
by  said  Albert  Hill  and  his  retention  of  it  in  his  posaessioD, 
he  constituted  himself  the  trustee  thereof  for  the  benefit  of 
the  plaintiff,  and  could  not  divest  himself  or  his  representa- 
tives of  that  character  without  the  knowledge  or  consent  of 
the  plaintiff/'  Judgment  was  therefore  entered  in  favor  of 
the  plaintiff,  and  the  defendants  appealed. 

E,  A.  Washburn^  for  the  appellants. 

Myron  H.  Peek^  for  the  respondent 

Pkckham,  J.  Whether  the  plaintiff  claims  the  bond  and 
mortgage  by  virtue  of  an  absolute  gift  to  her  from  the  testa- 
tor, evidenced  by  the  assignment,  or  whether  she  claims 
through  the  assignment  as  a  declaration  of  trust,  is  some- 
what difficult  to  determine  from  her  complaint.  The  referee 
has  taken  the  latter  position  and  has  found  that  the  testator 
constituted  himself  a  trustee  by  reason  of  his  execution  and 
retention  of  the  assignment.  We  think  there  is  no  founda- 
tion in  the  evidence  for  the  claim  of  an  absolute  gift 

There  is  no  proof  of  a  delivery  or  of  any  executed  intention 
to  make  a  gift,  and  the  papers  themselves  are  found  among 
those  of  the  testator  at  the  time  of  his  decease.  The  cases 
upon  the  subject  of  what  constitutes  a  valid  gift  have  been 
examined  in  this  court  in  Beaver  v.  Beaver^  117  N.  Y.  421,  15 
Am.  St  Rep.  631,  and  it  is  unnecessary  to  again  go  over 
them. 

We  are  also  of  the  opinion  that  no  trust  was  proved. 

While  it  is  true  that  no  particular  form  of  words  is  neces- 
sary to  create  a  trust  of  this  nature,  and  while  it  may  be 
created  by  parol  or  in  writing,  and  may  be  implied  from 
the  acts  or  words  of  the  person  creating  it,  yet  it  is  also  true 
that  there  must  be  evidence  of  such  acts  done  or  words  used 
on  the  part  of  the  creator  of  the  alleged  trust,  that  the  inten- 
tion to  create  it  arises  as  a  necessary  inference  therefrom  and 
is  unequivocal;  the  implication  arising  from  the  evidence 
must  be  that  the  person  holds  the  property  as  trustee  for  an- 
other. The  acts  must  be  of  that  character  which  will  admit 
of  no  other  interpretation  than  that  such  legal  rights  as  lbs 
settler  retains  are  held  by  him  as  trustee  for  the  donee;  the 
settler  must  either  transfer  the  property  to  a  trustee  or  de- 
elaie  that  he  holds  it  himself  in  trust    An  intention  to  giv«| 


Feb.  1893.]  Wadd  v.  Hazblton.  709 

eyidenoed  by  a  writing,  may  be  most  satisfactorily  established 
and  yet  the  intended  gift  may  fail  because  no  delivery  is 
proved.  And  where  an  intention  to  give  absolutely  is  evi- 
denced by  a  writing  which  fails  because  of  its  nondelivery^ 
the  court  will  not  and  cannot  give  efifect  to  an  intended  abso- 
lute gift  by  construing  it  to  be  a  declaration  of  trust  and 
valid,  therefore,  without  a  delivery.  These  principles  have 
been  decided  in  this  court  and  must  be  regarded  as  settled: 
Martin  v.  Funk,  76  N.  Y.  134;  81  Am.  Rep.  446;  Young  v. 
Young,  80  N.  Y.  423;  36  Am.  Rep.  634;  Matter  of  Crawford^ 
113  N.  Y.  660;  Beaver  v.  Beaver,  117  N.  Y.  421;  16  Am.  8t 
Rep.  631.  It  is  true  that  in  Richardson  v.  Rickardson,  L.  R. 
8  Eq.  686,  Vice-Chancellor  W.  Page- Wood  does  say,  in  speak- 
ing of  Ex  parte  Pye,  18  Ves.  140,  that  the  holding  in  that  case 
amounted  to  a  decision  that  an  instrument  executed  as  a 
present  and  complete  assignment,  not  being  a  mere  covenant 
to  assign  on  a  future  day,  is  equivalent  to  a  declaration  of 
trust.  The  expression  was  unfavorably  criticised  by  Jessel, 
M.  R.,  in  Richards  v.  Delbridge,  L.  R.  18  Eq.  11,  while  in 
BaddeUy  v.  Baddeley,  L.  R.  9  Ch.  Div.  113,  Vice-Chancellor 
Halins  says  he  is  not  disposed  to  disagree  with  Richardson  v. 
Richardson,  L.  R.  3  Eq.  686,  notwithstanding  the  remarks  of 
Sir  Greorge  Jessel  in  Richards  v.  Delhridge,  L.  R.  18  Eq.  11. 

In  this  court,  however,  and  in  the  case  already  cited  of 
Young  v.  Young,  80  N.  Y.  423,  36  Am.  Rep.  634,  this  doctrine 
is  substantially  repudiated.  We  are  of  opinion  that  no  such 
rale  obtains  or  ought  to  obtain  in  this  state.  An  intended 
absolute  gift  by  way  of  a  written  assignment,  which  cannot 
take  effect  because  of  the  absence  of  delivery,  ought  not  to  be 
enforced  as  a  declaration  of  trust  when  there  is  no  such  dec* 
laration  and  when  there  is  no  evidence  of  an  intention  to 
create  a  trust:  MUroy  v.  Lord,  4  De  Oex,  F.  &  J.  264. 

Although  it  may  be  sometimes  a  question  of  intention  on 
the  part  of  the  creator  of  the  alleged  trust  whether  in  fact  he 
did  or  did  not  create  it,  yet  a  finding  of  fact  that  he  did  so 
intend  must  be  based  upon  some  evidence  thereof  and  there 
must  be  some  evidence  that  such  an  intention  was  carried 
out  In  this  case  we  think  there  is  no  evidence  upon  which 
to  found  either  proposition,  even  if  all  the  circumstances 
proved  and  mentioned  by  counsel  for  respondent  in  his  brief 
are  considered. 

The  declaration  of  the  testator  some  months  before  his 
death  aad  while  in  conversation  with  his  lawyer  ia  evidence 
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that  the  testator  then  had  an  inteDtion  to  give  absolatelj  to 
the  plaintiff  an  amount  of  about  two  thousand  dollars,  in 
addition  to  the  provision  already  made  for  her  by  his  wilL 
It  is  evidence  of  nothing  more.  There  is  no  claim  that  any 
paper  was  then  signed  or  request  made  for  the  drawing  of 
any  paper  for  the  testator  to  subsequently  sign  in  order  to 
carry  out  his  intention.  From  that  time  to  the  day  (June  30, 
1884)  when  Charles  Hill  drew  the  absolute  assignment  to 
plaintiff  of  thb  bond  and  mortgage  and  delivered  it  unsigned 
to  the  testator,  there  is  no  proof  of  act  done  or  word  aaid  opoa 
the  subject  by  the  testator. 

When  he  asked  Charles  to  draw  the  assignment  he  said 
something  about  his  intention  to  give  Libby  that,  but  Charles 
ilraws  it  and  gives  it  and  the  bond  and  mortgage  back  to  the 
^testator,  who  does  not  then  execute  the  assignment^  bat  re- 
ceives all  the  papers  back,  retains  them  and  says  nothing. 
There  is  no  gift  in  this  state  of  the  case  and  no  declaration  of 
trust  either  by  oral  or  written  communications  or  by  acts;  on 
the  contrary  there  is  an  entire  absence  of  all  three  possible 
modes  of  creating  or  declaring  a  trust.  The  assignment  is  as 
yet  not  even  signed.  Things  remain  in  this  condition  untQ 
the  second  day  of  testator's  illness  (about  20th  or  2l8t  of 
August),  when  he  gives  to  Charles  the  assignment  with  other 
papers  belonging  to  the  testator  (the  assignment  then  having 
been  signed  by  the  testator)  with  directions  to  deposit  the 
papers  in  the  bank.  The  assignment  was  not  acknowledged 
or  recorded.  There  was  no  direction  to  Charles  to  take  th« 
assignment  as  a  delivery  in  favor  of  the  plaintiff,  no  direction 
to  deliver  it  to  her,  but  he  is  directed  to  deposit  the  papers  in 
the  bank,  and  he  does  so.  There  were  other  papers  than  the 
assignment  and  the  direction  as  to  deposit  includes  them  alL 
There  is  no  declaration  of  a  trust,  and  there  is  no  act  of  the 
testator  which  is  not  entirely  consistent  with  an  intention  to 
retain  possession  of  the  papers  until  something  shall  happen 
which  shall  cause  different  action  on  his  part  More  than 
that,  the  legal  result  of  this  request  made  by  the  testator  to 
deposit  the  papers  in  the  bank,  and  their  deposit  accordingly, 
is  that  a  deposit  under  such  circumstances  makes  the  bank 
the  agent  of  the  testator  and  its  possession  of  the  papers  is 
his  possession. 

The  purpose  of  the  deposit  in  the  bank,  it  is  said,  is  left  to 
inference  only.  No  inference  can  be  drawn  that  woald  in 
any  way  authorize  or  warrant  a  finding  that  the  testator 
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delivered  the  papers  to  Charles  Hill  for  the  purpose  of  having 
the  assignment  then  take  effect  as  a  gift  by  delivery  to  him 
as  plaintiff's  agent,  nor  could  an  inference  be  properly  drawn 
from  all  the  circumstances  that  it  was  delivered  to  him  as  a 
trustee  for  the  plaintiff,  or  as  a  declaration  of  trust  in  her 
favor.  The  acts  must  be  such  as  will  admit  of  no  other  in- 
terpretation than  that  the  testator  retained  no  legal  rights 
nver  the  paper,  and  upon  the  question  as  to  the  creation  of  a 
trust,  the  inference  arising  from  the  acts  must  be  plain,  that 
either  the  testator  constituted  Charles  the  trustee  of  the  plain- 
tiff, or  else  that  the  testator  held  the  paper  himself  as  trustee 
for  her.  The  evidence  is  far  from  establishing  that  kind  of 
act  on  the  testator's  part,  and  as  has  been  seen,  the  assign- 
ment itself  is  not  a  declaration  of  trust 

The  finding  of  the  referee  that  at  the  time  of  the  making  of 
the  assignment  the  testator  intended  to  make  a  gift  to  or  a 
settlement  upon  the  plaintiff  of  the  bond  and  mortgage,  and 
that  such  intention  was  never  changed  nor  such  assignment 
revoked,  is  not  material.  He  may  have  had  one  or  the  other 
of  such  intentions,  but  the  evidence  is  that  he  fully  executed 
neither.  They  are  antagonistic  and  inconsistent  intentions, 
and  he  could  not  have  had  both  at  the  same  time,  and  the 
referee  does  not  find  which  he  did  have.  The  testator  upon 
this  proof  carried  neither  intention  into  effect. 

It  may  be  assumed  that  Charles  Hill  knew  that  the  testis 
tor  intended  to  make  a  gift  of  the  bond  and  mortgage  to  the 
plaintiff,  for  he  drew  the  absolute  assignment  at  the  request 
of  the  testator,  and  delivered  it  to  him,  and  the  testator  kept 
it  for  a  month  thereafter  in  his  own  possession,  and  only  parted 
with  it  to  be  deposited  in  the  bank.  When  thus  deposited  it 
was  subject  to  his  own  order  as  the  legal  owner  thereof 

The  only  confidential  relationship  occupied  by  Charles  Hill 
when  he  took  the  papers,  including  the  assignment,  was  that 
which  obliged  him  to  carry  out  the  explicit  directions  of  the 
testator,  and  deposit  all  the  papers  in  the  bank  as  directed. 
This  he  did. 

To  assume  a  relationship  of  trustee  on  the  part  of  testator 
or  by  Charles  Hill  towards  the  plaintiff,  based  upon  such  facts, 
is  to  draw  an  inference  which  is  not  supported  by  the  evidence. 

The  judgment  of  the  general  term  and  that  entered  upon 
the  report  of  the  referee  must  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 
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TKmnni^lMPBmnor  Oiirs.  —  Wh«r«  oii«  daporita  money  in  a  Inak  m 
the  nMiM  •!  ■noihar,  but  rabjeot  to  his  own  order  end  withoat  aotiee  to  Uw 
other  perty,  end  retaini  the  pees  book»  this  ia  not  a  gift  Inter  ewof^  nor  as 
it  be  oonstraed  into  a  tmat:  Mareif  ▼•  AmaaeeM,  61  N.  H.  131;  60  Am.  Bcpi 
S20;  Pope  ▼.  Burlington  Sao.  Bank,  56  V  t.  284;  48  Am.  Rep.  781,  and  noUt 
Bobin9on  v.  Bing^  72  Me.  140;  39  Am.  Rep.  308»  and  note;  note  to  MariiM  ▼. 
t^nk,  31  Am.  Rep.  451  See  alao  Cwrry  r.  Powen,  70  N.  Y.  212;  26  Am. 
Rep.  677. 

In  order  to  ereate  an  ezpresa  tnut  there  mnat  be  either  an  expieea  declii^ 
tion  of  tmst,  or  cironmstaneei  whieh  show  beyond  a  reasonable  donbt  that 
a  trust  was  intended  to  be  ereated:  Beaver  t.  Beaver^  117  N.  Y.  421;  15  Am. 
St  Rep.  531,  and  note;  Ltoyd  t.  Lyndk,  28  Pa.  St  419;  70  Am.  Deo.  137. 
and  note.  No  tmst  will  be  implied  merely  from  words  indieating  the  motife 
indnoing  a  gift:  BandaU  t.  BandaU,  136  UL  398;  25  Am.  St.  Rep.  873. 


Fifth  Aybnub  Bank  v.  Fortt-sboond  Strbbt 

Bia  Railway  Company. 

[137  Nnw  YOBKt  28L] 

fcoou^  Bona  Fioi  Holdu  ov  Fovobd,  who  d.  —  It  one  to  whom  an 

application  for  a  loan  ia  made,  for  which  a  oertiOcate  of  stock  is  offered 
as  ooUateral  security,  applies  at  the  office  of  the  corporation  to  the  per- 
son in  charge  thereof,  and  who  is  its  secretary  and  treasurer,  and  in- 
quires whether  it  is  genuine  and  all  right  luid  receives  nn  answer  in 
^e  effirmative,  whereupon  the  loan  is  made  and  the  stock  taken  as  eol* 
lateral,  the  receiyer  of  such  security  is  entitled  to  protection  as  a  tee 
/fde  holder;  nor  does  he  lose  the  right  to  be  treated  as  snoh  holder  by 
selliog  the  stock  and  applying  the  proceeds  to  the  payment  of  his  loan, 
and  thereafter,  upon  discorering  that  the  certificate  had  been  forged 
taking  an  assignment  thereof  from  the  purchasers  and  repaying  them 
the  amount  paid  by  them  at  the  sale. 
OoBFOiiATioNs  — Stocks,  Liabzlftt  ov  Holdu  ov  FoRasik — If  n  holder 
of  forged  stocks,  held  as  collateral  security,  makes  a  sale  thereof,  he 
impliedly  guarantees  that  they  are  genuine^  and  he  is  liable  to  the  pof^ 
ohasers  for  the  consideration  paid  by  them. 

OOEPORATIONS.— CBRTIVIGATn     OV     STOOK    WITH     TbANSVIRS     THBRflOT 

SiONBO  ZR  Blank  become  in  effect^  so  far  as  the  publio  Is  oonoemed, 
as  if  they  had  been  issued  to  bearer. 
OoBVOBATioNS  —  LiABiLmr  voB  FoROBD  Cbrttvkutbs  OV  Stook. — If  a 
secretary  of  a  corporation  acts  as  its  transfer  agenti  and  has  aathority 
to  oountersign  certificates  of  stock,  when  signed  by  the  president  and 
treasurer,  and  to  seal  them  with  the  seal  of  the  corpinration,  each  ooaa* 
tersigning  and  sealing  constitute  an  affirmation  on  the  part  of  the  eef> 
poration  that  the  stock  has  been  lawfully  issued,  and  that  all  oonditiooe 
precedent,  upon  which  the  right  to  issue  depends,  have-  been  dnly  ob> 
nrved.  Therefore  if  such  secretary  makes  oat  in  due  and  regular  f< 
a  Mrtifioate  of  stock  purporting  to  be  signed  by  the  president  aad 
mntf  and  countersigned  by  the  secretary,  and  to  which  the  oorporate 
■sal  is  affixed,  and  the  names  of  the  other  officers  are  forged,  and  the 
ling  of  the  certificate  unaathoriied,  the  corporation  is  answerable  to 
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MM  aoqniring  mioh  oertiileate  in  good  faith  and  iat  Tnlne,  believing  1^ 
to  be  genuine,  and  who  hat  made  all  the  inqniriee  regarding  it  whiek 
ean  be  expected  of  a  pmdent  purchaser. 

DxFiNiTioic.  — To  Countersign  an  Instrumbnt  ia  to  aign  what  haa  alreadj 
been  signed  by  a  anperior, —  to  aathenticate  by  an  additional  signatare»— 
and  nsnally  has  referenee  to  the  signature  of  a  subordinate  in  addition 
to  that  of  his  superior  by  way  of  anthentieation  of  the  exeoution  of  a 
writing  to  which  it  is  affixed,  and  it  denotes  the  oomplete  exeontion  of 
the  paper. 

4.  Prinoipal  n  Liablb  to  Third  Persons  in  a  Civil  Sun  iob  ram 
FsAin>s,  DRCsrrs,  Conoralhkkts,  Misrrpribssntations,  Tobts,  Nio- 
LiosNOxs,  AND  OTHVR  Maltkasancbs  OB  MiBFBASANOis  and  omissiona^ 
of  duty  of  his  a^ent  in  the  course  of  his  employment,  although  the  prin- 
cipal did  not  authorize,  justify,  or  participate  in,  or  know  of  such  mis- 
conduct, or  eyen  forbade  or  disapproved  of  it. 

iL  OoBPOBATiON  IS  Answbrablb  for  loea  sustained  by  a  third  person  from 
the  negligent  or  wrongful  exercise  by  its  officers  of  the  general  powers 
conferred  upon  them. 

Action  to  recover  damages  of  the  defendant  corporation  for 
tts  refusal  to  receive  as  genuine  two  certificates  of  stoclu 
Fudgment  in  favor  of  the  plaintiff.     Defendant  appealed. 

Freling  H.  Smithy  for  the  appellant. 

Edward  C.  James^  for  the  respondent. 

Matnabd,  J.  In  September,  1885,  the  plaintiff,  a  domestic 
banking  corporation,  loaned  one  Hofele  $16,000  open  his  in* 
dividual  note,  payable  in  three  months,  and  secured  by  the 
pledge  of  an  instrument  which,  upon  its  face,  purported  to  be 
a  certificate  for  160  shares  of  stock  of  the  defendant,  a  do- 
mestic railroad  corporation,  having  its  office  and  principal 
place  of  business  in  the  same  city  with  the  plaintiff.  It  waa 
subsequently  discovered  that  this  certificate  was  spurious,  and 
that  the  signature  thereto  of  the  defendant's  president  had 
been  forged  by  one  Eben  S.  Allen,  its  secretary,  who  was  also 
its  treasurer  and  transfer  agent,  and  who  had  in  these  ca- 
pacities signed  and  countersigned  the  certificate,  and  de- 
livered it  to  Hofele,  who  was  his  partner  in  business,  for  the 
purpose  of  raising  money  upon  it,  to  be  used  in  the  firm 
undertaking. 

We  are  required  upon  this  appeal  to  determine  how  far  the 
defendant  company  is  liable  for  the  loss  sustained  by  the 
plaintiff  in  consequence  of  this  fraudulent  and  criminal  act  of 
0ne  of  its  principal  officers. 

The  good  faith  of  the  plaintiff  in  the  transaction,  by  means 
of  which  it  became  possessed  of  the  forged  certificate,  seems 
to  be  satisCactorily  established.    Hofele  was  a  stranger  to  the 


714        Fifth  Avbmuk  Bank  v.  Railway  C!a    [New  Yad^ 

officers  of  the  bank,  and  they  had  no  knowledge  of  hz8  bnii* 
nesB  relations  with  Allen,  or  that  the  latter  was  in  any  waj 
interested  in  the  proposed  loan.  Before  acting  npon  Hofele'i 
application  for  a  discount,  the  plaintiff's  president  sent  its 
confidential  clerk  to  the  office  of  the  defendant  with  the  oe^ 
tificate,  who,  pursuant  to  instructions,  showed  it  to  the  person 
in  charge  of  the  office,  who  was  then  onknown  to  the  clerk, 
but  who  proved  to  be  Allen,  its  secretary  and  treasurer,  and 
who  was  asked  if  it  was  genuine  and  all  right,  and  if  Hofek 
was  a  stockholder  of  the  company,  to  which  an  affirme* 
tive  reply  was  given,  and  a  description  of  Hofele,  fiom  which 
the  bank  might  identify  him  as  the  person  who  had  prs- 
eented  the  certificate,  and  sought  the  loan  upon  the  strength 
of  it  The  clerk  reported  the  result  of  the  interview  to  the 
plaintiff's  officers,  who  thereupon  discounted  Hofele's  note  tat 
the  sum  named  payable  in  three  months,  and  accepted  the 
certificate  as  collateral  securitv  in  the  usual  form  for  its 
payment,  and  for  all  other  present  or  future  demands  of  the 
bank  against  him.  The  note  was  renewed  from  time  to  time, 
and  increased  in  amount,  and  some  smaller  notes  given,  un- 
til his  indebtedness  amounted  to  thirty-five  thousand  dollars 
and  upwards.  Meanwhile  the  plaintiff  had  taken  as  addi- 
tional security  a  like  certificate  for  fifty  shares,  to  which  the 
signature  of  the  defendant's  president  had  also  been  forged, 
and  which  was  first  received  as  security  for  a  loan  of  five 
thousand  dollars.  This  loan  was  afterwards  consolidated 
with  the  other  loans,  and  became  a  part  of  the  total  indebted* 
ness  for  which  both  certificates  were  held  as  security.  Upon 
the  pledge  of  the  fifty-share  certificate,  the  plaintiff  made  no 
inquiries  of  the  defendant  or  of  any  of  its  officers  with  refer- 
ence to  its  genuineness. 

In  July,  1889,  Hofele  ordered  the  plaintiff  to  sell  the  two 
certificates,  and  signed  the  usual  blank  transfer  or  power  of 
attorney  for  that  purpose  upon  the  back  of  them.  When 
they  were  first  hypothecated,  he  had  executed  a  separate 
power  of  attorney  authorizing  plaintiff  to  sell  and  transfer 
them  in  case  of  default  in  the  payment  of  the  loans.  The 
certificates  were  sold  by  plaintifl^s  brokers,  and  the  net  earn 
of  $43,890  received  and  placed  to  Hofele's  credit,  and  his  in- 
debtedness charged  to  his  account,  leaving  an  apparent  bal- 
ance due  him  of  $8,479. 

When  the  certificates  were  presented  by  the  purchasers  at 
the  office  of  defendant  for  transfer,  it  was  refused  upon  the 
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ground  that  they  were  forged  and  spurious,  and  the  treasurer 
and  transfer  agent  wrote  across  their  face  in  red  ink  the 
wordsy  ^  No  good,"  and  added  their  official  signatures  to  the 
•tatement  The  plaintiff  then  refunded  to  the  purchasers  the 
amoont  paid  upon  the  sale  of  the  certificates,  and  took  ao 
•flsignment  from  them  of  all  rights  of  action  which  they  had 
Against  the  defendant;  and  upon  the  refusal  of  the  defendant 
to  recognixe  the  certificates  as  valid  evidences  of  title  to  its 
ahares  of  stock,  this  action  was  brought,  in  which  the  plain- 
tiff  has  reoovered  for  its  loss  on  account  of  the  invalidity  of 
the  160-ahare  certificate,  and  the  defendant  alone  has  ap- 
pealed. 

With  respect  to  this  certificate,  we  fail  to  discover  any 
omission  on  the  part  of  the  plaintiff  which  would  impeach  its 
character  as  a  bona  fide  holder.  It  made  inquiry  at  the  office 
of  the  defendant,  where  its  books  and  records  were  kept,  and 
of  the  officer  in  charge,  whose  duty  it  was  to  furnish  correct 
information  upon  the  subject,  and  it  had  no  reason  to  suspect 
that  the  assurances  it  received  were  misleading  or  false,  or 
that  the  officers  of  the  defendant  had  entered  into  a  conspir- 
acy with  Hofele  to  defraud  the  public 

It  resorted  to  the  only  source  of  verification  of  the  truth  of 
Hofele's  statements  which  was  readily  accessible;  and  it  exer- 
cised all  the  care  and  vigilance  which  a  prudent  man  would 
be  expected  to  exhibit  in  the  ordinary  course  of  the  business 
in  which  it  was  engaged.  There  was  no  circumstance  proven 
which  required  a  display  of  greater  diligence.  Nor  were  the 
rights  of  the  plaintiff  affected  by  the  sale  of  the  certificates 
and  their  redelivery  to  the  plaintiff  upon  a  refund  of  the  pro* 
ceeds  of  the  sale  to  the  purchasers.  Though  nominally  sold 
on  the  account  of  Hofele,  the  plaintiff  was  the  real  party  in 
interest  in  the  transaction.  There  was  an  implied  guaranty 
of  the  genuineness  of  the  certificates,  which  the  vendor  might 
be  required  to  make  good,  and  as  the  plaintiff  had  received 
the  fruits  of  the  transaction,  the  consideration  of  which  had 
failed,  it  could  not  lawfully  withhold  them  from  the  pur- 
chasers when  restoration  was  demanded.  The  purchasers 
were  also  bona  fide  holders  of  the  certificates,  and  the  plaintiff 
by  their  assignment  acquired  the  right  to  the  enforcement  of 
whatever  remedies  they  might  have  in  that  capacity  against 
the  defendant,  although  it  was  then  aware  of  their  fraudulent 
issue.  While  certificates  of  stock  in  railroad  and  other  busi- 
DOSS  corporations  do  not  possess  the  qualities  of  commeroiai 
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paper  in  the  full  sense  of  the  term,  yet  as  evidences  of  title, 
when  the  transfer  indorsed  thereon  is  signed  in  blank  by  the 
shareholder,  they  become,  in  effect,  so  far  as  the  pablic  is  con- 
cerned, as  if  they  had  been  issued  to  bearer.  They  are  then 
readily  transferable  by  delivery,  and  have  an  element  of  neg^ 
tiability  which  renders  them  an  important  factor  in  the  finan- 
cial and  commercial  transactions  of  the  country.  They  may 
be  and  are  frequently  listed  upon  the  stock  exchanges,  and 
their  sales  represent  a  large  proportion  of  the  daily  business 
of  these  bodies. 

The  plaintiff  must,  therefore,  be  accorded  whatever  advan- 
tage belongs  to  a  holder  in  good  faith  of  a  chose  in  action  of 
this  character,  and  we  have  only  to  consider  bow  far  the  de- 
fendant is  responsible  for  the  acts  and  representations  of  the 
officers,  by  means  of  which  Hofele  was  enabled  to  obtain  the 
plaintiff's  money  upon  the  faith  of  paper  apparently  valid, 
but  in  fact  worthless. 

The  defendant  was  incorporated  under  the  general  railroad 
law,  originally  with  a  capital  of  six  hundred  thousand  dol- 
lars, afterwards  increased  to  seven  hundred  and  fifty  thousand 
dollars,  all  of  which  had  been  issued,  excepting  twenty  shares, 
before  1870.  Its  books  relating  to  the  issue  and  transfer  of 
stock  consisted  of  a  certificate  book,  a  transfer  book  and  a 
stock  ledger,  which  were  all  kept  by  the  secretary,  and  were 
in  his  immediate  custody;  but  in  his  official  capacity  and 
work,  he  was  subject  to  the  supervision  of  the  president,  and 
all  the  officers  were  under  the  general  control  and  manage- 
ment of  a  board  of  directors.  It  is  apparent  from  the  evidence 
that  the  secretary  was,  ex  offieioy  the  transfer  agent  of  the  com- 
pany. At  least,  from  1868  to  the  present  time  the  secretary 
had  acted  as  such  agent,  and  there  is  no  provision  in  the  by* 
laws  for  the  separate  appointment  of  a  transfer  agent,  and  the 
only  reference  to  such  an  officer  is  in  a  single  paragraph  in  seo- 
tion  fifteen,  where  it  is  provided  that  '^  all  certificates  shall  be 
issued  and  signed  by  the  president  and  treasurer  and  counter- 
signed by  the  transfer  agent,  under  such  other  regulations  as 
the  board  of  directors  or  finance  committee  may  firom  time  to 
time  prescribe."  Whether  the  secretary  was  by  virtue  of  his 
office  transfer  agent  is  not  material,  but  the  fact  remains  that 
so  far  as  the  evidence  discloses  anything  upon  the  subject,  he 
always  discharged  the  duties  of  that  office,  and  in  the  pei^ 
formance  of  the  work  was  fitly  characterized  as  the  transfer 
agent  of  the  company.     When  stock  was  issued,  either  in  pay- 
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ment  of  an  original  sabscription  or  upon  its  transfer  from  one 
person  to  another,  the  engraved  certificate  was  taken  from  thtt 
certificate  book  an'd  filled  up  by  the  secretary,  presented  la 
fbe  president  and  treasurer,  who  signed  it*  and  it  was  then 
eoontersigned  by  the  secretary  as  transfer  agent  and  sealed 
by  him  with  the  seal  of  the  corporation  and  delivered  to  the 
stockholder  or  transferee  named  in  it.    The  secretary  at  the 
tame  time  inserted  the  proper  data  in  the  stub  remaining  in 
the  certificate  book,  and  made  the  necessary  entries  in  the 
transfer  book  and  the  stock  ledger.    The  certificate  received 
by  plaintiff  from  Hofele  had  been  taken  from  the  certificate 
book.     It  appeared  upon  its  face  to  be  perfect  and  regular  in 
every  respect     It  had  the  name  of  the  president  and  treasurer 
signed  to  it,  was  countersigned  by  the  transfer  agent,  and  bore 
the  impress  of  the  corporate  seal.    It  recited  that  Hofele  was 
the  owner  of  one  hundred  and  sixty  shares  of  one  hundred 
dollars  each  of  the  capital  stock  of  the  company,  contained 
the  usual  provisions  in  regard  to  the  mode  of  transfer,  and 
declared  that  no  certificate  should  bind  the  company  unless 
signed  by  the  president  and  countersigned  by  its  treasurer 
and  transfer  agent    The  in  testimonium  clause  asserted  that 
the  defendant  had  caused  that  particular  certificate  to  be 
signed  by  its  president  and  countersigned  by  its  treasurer  and 
transfer  agent  and  sealed  with  its  corporate  seal  February  6, 
1885.     It  is  very  clear  that  under  the  regulations  adopted  by 
the  defendant,  and  pursuing  the  mode  of  procedure  which  it 
had  prescribed,  the  final  act  in  the  issue  of  a  certificate  of 
stock  was  performed  by  its  secretary  and  transfer  agent,  and 
that  when  he  countersigned  it  and  affixed  the  corporate  seal 
and  delivered  it  with  the  intent  that  it  might  be  negotiated| 
it  must  be  regarded,  so  long  as  it  remained  outstanding,  as  a 
continuing  affirmation  by^the  defendant  that  it  had  been  law- 
fully  issued,  and  that  all  the  conditions  precedent  upon  which 
the  right  to  issue  it  depended  had  been  duly  observed.    Such 
18  the  effect  necessarily  implied  in  the  act  of  countersigning. 
This  word  has  a  well  defined  meaning  both  in  the  law  and  in 
the  lexicon.    To  countersign  an  instrument  is  to  sign  what 
has  already  been  signed  by  a  superior,  to  authenticate  by  an 
additional  signature,  and  usually  has  reference  to  the  signa- 
ture of  a  subordinate  in  addition  to  that  of  his  superior  by 
way  of  authentication  of  the  execution  of  the  writing  to  which 
H  is  affixed,  and  it  denotes  the  complete  execution  of  the 
iMtper:  Worcester's  Dictionary.    When,  therefore,  the  deCsud- 
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ant's  secretary  and  transfer  agent  ooantersigned  and  sealed 
this  certificate  and  pat  it  in  circulation  he  declared  in  the  most 
fcrmal  manner  that  it  had  been  properly  executed  by  the  de- 
fendant, and  that  erery  essential  requirement  of  law  and  of 
the  by-laws  had  been  performed  to  make  it  the  binding  act 
of  the  company.  The  defendant's  by-laws  elsewhere  illus- 
trate the  application  of  the  term  when  used  with  reference  to 
the  signatures  of  its  oflBcers.  In  section  10  it  is  provided  that 
all  moneys  received  by  the  treasurer  should  be  deposited  in 
bank  to  the  joint  credit  of  the  president  and  treasarer,  to  be 
drawn  out  only  by  the  check  of  the  treasurer,  ooantersigned 
by  the  president.  If  the  president  should  forge  the  name  of 
the  treasurer  to  a  check  and  countersign  it  and  put  it  in  cir- 
culation and  use  the  proceeds  for  his  individual  benefit,  we 
apprehend  it  would  not  be  doubted  that  this  would  be  regarded 
as  a  certificate  of  the  due  execution  of  the  check,  so  far  as  to 
render  the  company  responsible  to  any  person  who  innocently 
and  in  good  faith  became  the  holder  of  it 

This  result  follows  from  the  application  of  the  fundamental 
rules  which  determine  the  obligations  of  a  principal  for  the 
acts  of  his  agent  They  are  embraced  in  the  comprehensiTe 
statement  of  Story  in  his  work  on  Agency,  9th  ed.,  sec.  452, 
that  the  principal  is  to  be  *'  held  liable  to  third  persons  in  a 
civil  suit  for  the  frauds,  deceits,  concealments,  misrepresenta- 
tions, torts,  negligences,  and  other  malfeasances,  or  misfeas- 
ances and  omissions  of  duty  of  his  agent  in  the  course  of  his 
employment,  although  the  principal  did  not  authorise,  or  jus> 
tify,  or  participate  in,  or,  indeed,  know  o^  such  misconduct^ 
or  even  if  he  forbade  the  acts  or  disapproved  of  them.  In  all 
such  cases  the  rule  applies  respondeat  tuperiar^  and  is  founded 
upon  public  policy  and  convenience,  for  in  no  other  way  could 
there  be  any  safety  to  third  persons  in  their  dealings,  either 
directly  with  the  principal,  or  indirectly  with  him  through 
the  instrumentality  of  agents.  In  every  such  ease  the  prin* 
cipal  holds  out  his  agent  as  competent  and  fit  to  be  trusted, 
and  thereby,  in  effect,  he  warrants  his  fidelity  and  good  con- 
duct in  all  matters  within  the  scope  of  the  agency."  It  is 
true  that  the  secretary  and  transfer  agent  had  no  authority 
to  issue  a  certificate  of  stock  except  upon  the  surrender  and 
cancellation  of  a  previously  existing  valid  certificate,  and  the 
signature  of  the  president  and  treasurer  first  obtained  to  the 
certificate  to  be  issued;  but  these  were  facts  necessarily  and 
"wculiarly  within  the  knowledge  of  the  secretary,  and  the 
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iflflue  of  the  certifioata  in  due  form  was  a  representation  hj 
the  secretary  and  transfer  agent  that  these  conditions  had 
been  complied  with,  and  that  the  facts  existed  upon  which 
his  right  to  act  depended.    It  was  a  certificate  apparently 
made  in  the  course  of  his  employment  as  the  agent  of  the 
company  and  within  the  scope  of  the  general  authority  con* 
ferred  upon  him,  and  the  defendant  is  under  an  implied 
obligation  to  make  indemnity  to  the  plaintiff  for  the  loss  sus* 
tained  by  the  negligent  or  wrongful  exercise  by  its  officers  of 
the  general  powers  conferred  upon  them:  Oriiwold  y.  Haven^. 
25  N.  Y.  699;  82  Am.  Dec.  880;  New  York  etc  R.  R.  Co.  y. 
Schuyler^  84  N.  Y.  80;   Titu$  y.  Preeident  etc.,  61  N.  Y.  237; 
Bank  of  Batavia  y.  New  York  etc  R.  R.  Co.,  106  N.  Y.  199; 
60  Am.  Rep.  440.    The  learned  counsel  for  the  defendant 
seeks  to  distinguish  this  case  from  the  authorities  cited,  be- 
cause the  signature  of  the  president  to  the  certificate  was  not 
genuine;  but  we  cannot  see  how  the  forgery  of  the  name  of 
the  president  can  relieve  the  defendant  from  liability  for  the 
fraudulent  acts  of  its  secretary,  treasurer,  and  transfer  agent. 
They  were,  officers  to  whom  it  had  intrusted  the  authority  to 
make  the  final  declaration  as  to  the  validity  of  the  shares  of 
stock  it  might  issue,  and  where  their  acts,  in  the  apparent 
exercise  of  this  power,  are  accompanied  with  all  the  indiciar 
of  genuineness,  it  is  essential  to  the  public  welfare  that  the 
principal  should  be  responsible  to  all  persons  who  receive  the 
certificates  in  good  faith,  and  for  a  valuable  consideration^ 
and  in  the  ordinary  course  of  business,  whether  the  indicia^ 
are  true  or  not:  2  Beach  on  Private  Corporations,  790;  Norths 
River  Bank  y.  Aymar^  8  Hill,  262;  Jarvie  y.  Manhattan  Beach 
Co.,  53  Hun,  362;  Tome  v.  Parkersburg  Branch  R.  R.  Co.,  3» 
Md.  36;  17  Am.  Rep.  540;  Baltimore  etc.  R.  R.  Co.  y.  Wilkene^ 
44  Md.  28;  22  Am.  Rep.  26;  Western  Md.  R.  R.  Co.  v.  Franklin 
Bank,  60  Md.  36;  Commonwealth  y.  Reading  Sav.  Bank,  187 
Mass.  431;  Holden  y.  Phelps,  141  Mass.  456;  Manhattan  Beach 
Co.  y.  Earned,  27  Fed.  Rep.  486;  Shaw  y.  Port  PhiUip  etc.  Co.^ 
13  Q.  B.  Div.  103. 

The  rule  is,  we  think,  correctly  stated  in  Beach  on  Private- 
Corporations,  vol.  2,  sec.  448,  p.  791:  ''When  certificates  of 
stock  contain  apparently  all  the  essentials  of  genuineness,  a 
bona  fide  holder  thereof  has  a  claim  to  recognition  as  a  stock* 
holder,  if  such  stock  can  legally  be  issued,  or  to  indemnity  if 
this  cannot  be  done.  The  fact  of  forgery  does  not  extinguish 
his  right  when  it  has  been  perpetrated  by  or  at  the  instance- 
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<Kf  an  officer  placed  in  authority  by  the  corporation,  and  in- 
trusted  with  the  oastody  of  its  stock  books,  and  held  oat  by 
the  company  as  the  source  of  information  upon  the  aabject" 

Haying  reached  the  conclusion  that  the  defendant  ia  liable 
ibr  the  reprentations  of  its  officers  appearing  upon  the  face  o( 
its  certificate,  over  their  official  signature,  and  under  the  seal 
of  the  corporation,  we  do  not  deem  it  necessary  to  consider 
the  effect  of  the  oral  representations  made  at  the  office  of  the 
oompany  to  the  plaintiff's  clerk,  except  so  far  as  they  bear 
npon  the  question  of  the  good  faith  of  the  plaintiff  in  the  m> 
^uisition  of  the  certificate. 

The  judgment  and  order  must  be  affirmed  with  costs. 

All  concur.  ^^^^ 

AeiHor  —  LiABiLrrr  or  pRmcirAL.  — Th«  principal  is  limble  for  •&  te 
•Mtt  of  the  agent  done  within  the  scope  of  his  anthority;  Bntdt  t.  WUeox^  81 
Mioh.  336;  21  Am.  St.  Rep.  663,  and  note;  Kircher  t.  Conrad^  9  Mont  191; 
18  Am.  St.  Rep.  731,  and  note;  Cannon  ▼.  Henry,  78  Wit.  167;  23  Am.  St 
Rep.  899,  and  note.  The  principal  in  liable  for  the  agent's  frand  and  false 
representations:  Hoikell  ▼.  Statiird,  162  Mass.  117;  23  Am.  St.  Rep.  809^ 
■and  note;  Oriswold  ▼.  QMU^  126  Pa.  St.  363;  12  Am.  St  Rep.  878,  and  note; 
note  to  WachUrr,  Phoenix  Aaa,  Co,,  19  Am.  St  Rep.  604;  8L  Lovisete,  OMtier 
<f9,  T.  Vinion  etc  Machine  Go.,  79  Iowa,  239;  18  Am.  St  Rep.  366,  and  note; 
inndand  etc  R"y  Co.  t.  Closaer,  126  Ind.  348;  22  Am.  St  Rep.  693;  and  for 
Ids  negligence:  Ne»lM  r.  TovmqfOamer,  76  Iowa,  314;  9  Am.  St  Rep.  488. 

Ck>RPORATioNa — Liability  for  Wrongs  or  Agbnts  or  OmoRBS. — A 
-corporation  is  liable  for  the  acta  of  its  agents  acting  within  the  scope  of  their 
anthority  the  same  as  individuals  are:  Penn^lvania  B.  B.  Co,  t.  FomfRvr, 
42  Pa.  St  365;  82  Am.  Deo.  620,  and  note;  ffttatey  r.  Norfolk  etc  B.  &  Ok, 
118  N.  G.  34;  2  Am.  St  Rep.  312,  and  note.  Corporations  are  liable  ther^ 
fore  for  the  tortious  acts  of  their  agents:  Moore  ▼•  Fitdihurg  B.  B.  Oor^K,  4 
■Gray,  4G5;  64  Am.  Dec.  83,  and  note;  and  for  his  fraudulent  conduct:  Vem 
Hook  T.  Somerville  Mfg,  Co,,  6  N.  J.  Eq.  633;  45  Am.  Dec.  401,  and  note;  Wan 
T.  Baraiaria  etc  Canal  Co,,  16  La.  169;  36  Am.  Deo.  189,  and  note;  note  to 
Vommercial  Bank  ▼•  Koriright,  34  Am.  Dec.  329. 

CoRPORATiOMB  —  LEABiLTTr  FOR  Fraudulbht  Issub  OF  Stook.  —  Flraad«» 
lent  stock  certificates  give  no  rights  of  their  own  force,  bnt  the  act  of  the 
-corporation  in  issuing  them  estops  it  from  denying  their  Talidity  when  tiMjf 
have  been  accepted  in  good  faith  by  others:  AppecU  <if  Kitterboek,  127  Pa.  8t 
<601;  14  Am.  St  Rep.  868,  and  note.  A  corporation  is  liable  in  damages  to 
the  purchaser  for  valne  and  in  good  faith  of  a  oertificate  of  its  stock  which 
'waa  fraudulently  issued  by  its  treasurers  Aliem  v.  South  BoetonB*  B.  Cc,  ISO 
Mass.  200;  16  Am.  St  Rep.  186,  and  note;  see  also  Faningiom  r.  SotOk  Bo^ 
4mB.  B.Co.t  160  Mass.  406;  16  Am.  St  Rep.  222;  and  note. 
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Dbah  v.  DBiaocu 

PJ7KBWTaBX,874J 
I— WABftAHTTlKPUID  BT  IBTOHlTVBlOV  ASRQIiHk 

If  tt  warehonMiiuui  imet  a  reoeipt  purporting  to  bo  for  a  tpeoiflod  nmB" 
btr  of  barrel*  of  Portiand  oement,  all  that  he  anerti  thereby  is  that  bt 
hu  reoeired  merobandiee  in  barrels  bearing  the  same  outward  appeal^ 
•BOO  as  do  barrels  in  wbieh  are  packed  merohandise  of  the  eharaoter 
dssoribed  in  tbe  receipt^  and  that  there  is  nothing  nnnsnsl  or  oat  of  the 
ordinary  way  of  bosiness  in  the  marks,  appearsaoe,  signs,  labels^  or 
sbaraoter  of  the  barrels  from  that  in  whioh  the  goods  of  the  eharaoter 
dsseribed  in  the  reoeipt  are  nsnally  transported,  and  that  they  hasw 
been  represented  to  him  and  that  he  believes  them  to  be  as  described. 

WiBiHoun  Riaum.  —  RiFRmiiTATioNB  ov  ▲  Warbhovsi  Riouft  ob 
Bill  of  LamNO  which  Should  bm  Hild  to  bi  WARBANnas,  shoold 
be  eonflned  nsnally  to  those  whioh  the  warehouseman  or  carrier  may  o^ 
dinarily  be  assnmad  to  baro  knowledge  of  or  whioh  bo  or  his  agents 
ooght  to  know. 

WABBBOuaBMAV— Liabilitt  Of.  —  A  statnts  prohibiting  a  wareboBsemaB 
from  issuing  rooeipts  lor  any  goods  nnless  actually  receiTod  in  his  store 
ar  vpon  his  premises^  doss  not  transform  him  from  a  mere  depositary  to 
•o  insurer  of  the  kind  and  quality  of  goods  deposited  with  himi  nor  does 
11  BMke  him  anawerablo  for  packages  receipted  for  as  containing  a  os^ 
taia  artiolo  and  found  upoa  ezamination  to  be  spurious. 

AonoH  by  transfereM  of  warehouse  receipts  to  recover  dam* 
•goa  resulting  to  them  flom  property  described  in  such  re- 
aeipts  as  Portland  oement  being  a  spurious  article.  The  re* 
aeipts  issued  by  defendants  were  in  the  following  form: — 

**  IL  8.  Driogs  a  Co/s  Warbhousb. 

•*  Nbw  York,  March  28,  1888. 

^Received    from    Max  Von  Angern,    es- 

Vo.  1894  Orimaldo,  in  store  278-^0  South  Streeli 

^     Marked      •      to  be  held  by  us  on  storage,  and  to  be 

3       /N.      •3       delivered  to  his  order  on  return  of  this 

:S  /^BO    )  K      i^0<^ip^   &Q^    payment   of   storage    and 

^   N.        y  ^      charges,  fifteen  hundred  barrels  Portland 

fc       \/     w       oement. 

1,500  Bbls*        Storage  per  month  4. 

Labor.  *"  M.  S.  DRIOGS  A  CO.*" 

The  plaintiffs  loaned  money,  taking  the  warehouse  receipti 
as  collateral,  believing  the  property  described  in  them  TmU 
land  oement.  It  was  not  oement  at  all  but  was  a  worthless 
substance  packed  in  barrels  in  the  same  manner  as  Portiand 
•ement. 

The  defendant  requested  the  court  to  charge  the  Jury  that 

plaintiflh  could  not  recover  unless  he  knew  the  barrali  did 
AM,  sa  bv.,  vsfc  xxxm.-4i 


not  eoDtaIn  Portland  cement^  and  willftillj  Issued  his  rsosipit 
knowing  that  fact|  and  that  a  warehonseman  inoon  no  liip 
bility  for  issuing  a  receipt  in  which  he  describes  goods  accord- 
ing to  their  outward  appearance,  marks^  and  descriptioD,  un- 
less he  has  reason  to  believe  such  description  to  be  false.  Tlis 
court  denied  the  defendant's  request  and«  on  the  contrarj,  is- 
formed  the  jury  that  the  plaintiff  should  reooyer  unless  tiM 
article  in  the  barrels  was  Portland  cement 
Verdict  and  judgment  for  plaintiffs.    Defendant  appeslsi 

John  Berry^  for  the  appellant 

£•  E.  Warren^  for  the  respondent 

Pkckhaic,  J.  The  question  in  this  case  Is  as  to  the  mesii- 
ing  of  the  receipt  issued  by  the  defendant  Does  it  mean  that 
the  warehouseman  acknowledges  and  asserts  the  fact  that  tiM 
merchandise  delivered  to  him  and  consisting  of  twenty-fivi 
hundred  barrels  does  in  truth  contain  the  genuine  artiehi 
Portland  cement,  or  does  it  mean  that  the  warehouseman  has 
received  that  number  of  barrels  bearing  the  usual  appearaoes 
of  barrels  in  which  Portland  cement  is  packed  and  with  the 
usual  marks  and  signs  thereon,  and  represented  to  him  to  bs 
Portland  cement,  and  which  he  in  good  Ceuth  supposes  to  bs 
that  article  ? 

The  defendant,  at  the  time  he  received  this  merohandisib 
was  a  warehouseman,  and  in  connection  with  his  business  hs 
had  a  bonded  warehouse  under  license  from  the  United  Statss 
government,  and  in  it  he  received  on  storage  imported,  duti- 
able merchandise  which  could  not  be  delivered  until  the  du^ 
was  paid.  The  goods  in  question  came  to  the  defendant  from 
the  vessels  named  in  the  two  receipts,  which  vessels  oams 
from  Marseilles,  France,  from  which  place  Portland  oement 
is  imported.  The  barrels  came  on  trucks  licensed  to  transport 
bonded  merchandise,  and  when  they  came  in  the  duty  had 
not  been  paid.  They  were  stored  in  the  bonded  waiehoasB 
under  the  joint  custody  of  the  defendant  and  a  government 
officer.  The  duty  was  subsequently  paid.  The  defendant 
testified  that  the  warehouseman  had  no  authority  to  open 
goods  stored  in  a  bonded  warehouse  without  permission  of  the 
government 

These  barrels  the  defendant  testified  were  in  character,  ap> 
pearance,  and  style,  the  same  as  those  in  which  Portland 
ment  was  imported.    The  brand  on  the  barrel  heads 
*WU.  Neigbt  A  Co.,  Portland  Cement,  Trade-Marf     Theie 


Feb.  1898.]  Dbah  v.  Dbiqoi.  7S8 

wai  alflo  a  label  on  each  barrel  to  the  Mine  eflbcti  and  alio 
lome  other  signs  and  letters,  all  of  them  consistent  with  ih* 
idea  that  the  barrels  contained  genuine  Portland  cement,  and 
in  brief  the  whole  external  appearance  of  the  barrel  was  that 
of  one  in  which  Portland  cement  was  usaallj  imported*  Upon 
these  facts,  the  court  charged  as  above  stated. 

We  think  the  language  of  the  receipts  ia  merely  deecripUva 
of  the  barrels  which  defendant  receiyed* 

It  is  meant  to  describe  their  outside  appearance  and  that 
they  were  in  truth  marked  and  represented  to  be  Portland 
cement.  It  cannot  be  that  the  language  properly  construed 
eould  mean  that  the  warehouseman  warranted  such  contents. 
If  that  were  the  meaning  to  be  attributed  to  such  a  statementi 
the  warehouseman  could  be  safe  only  after  he  had  examined 
oritically  and  cautiously  the  contents  of  each  box  or  barrel 
which  he  received.  To  do  so  would  consume  a  great  deal  of 
time,  and  frequently  necessitate  the  employment  of  experts 
who  dealt  in  or  were  judges  of  the  particular  article  claimed 
to  be  delivered,  and  they  would  have  to  make  such  an  exam- 
ination of  the  article  as  its  nature  demanded  before  an  opinion 
eould  be  arrived  at. 

Any  one  at  all  familiar  with  the  business  of  a  warehouse- 
man knows  that  he  could  not  transact  business  if  he  were  first 
to  examine  the  contents  of  each  package,  barrel,  or  box  of 
merchandise  which  was  delivered  to  him  and  so  packed  as 
to  cover  and  conceal  the  real  nature  of  the  goods  delivered. 
The  warehouseman  cannot  be  supposed  to  know  the  contents 
of  barrels  or  boxes  so  delivered  to  him.  All  he  can  be  fairly 
charged  with  asserting  by  the  mere  acknowledgment  of  the 
receipt  of  merchandise  thus  described  is  that  the  box  or  barrel 
in  which  it  is  packed  bears  the  same  outward  appearance  as 
does  the  box  or  barrel  in  which  merchandise  of  the  character 
described  is  usually  carried,  and  that  there  is  nothing  unusual 
or  out  of  the  ordinary  way  of  business  in  the  marks,  appear- 
ance, signs,  labels  or  character  of  the  barrel  or  box  from  that 
in  which  goods  of  the  character  described  are  usually  trans- 
ported, and  that  the  articles  have  been  represented  to  him  and 
that  he  believes  them  to  be  as  described. 

It  has  been  urged  that  a  warehouseman  may  easily  protect 
himself  from  any  liability  by  signing  a  receipt  which  in  so  many 
words  acknowledges  the  receipt  of  barrels  or  boxes  said  to  con* 
tain  oertain  described  merchandise,  but  the  contents  of  which 
are  unknown  by  the  warehousemaui  and  which,  tberefbre,  he 
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does  not  wftrranl  Thii  it  true,  bat  it  does  not  answer  Iht  I 
objeotioQ  to  a  warranty  which  arises  out  of  the  tranaaetioD  it-  | 
sell  In  its  yery  nature  it  seems  to  me  plain  that  no  warranty  ' 
as  to  contents  can  reasonably  be  implied  under  these  circnm- 
stances  from  the  nse  of  saoh  language  as  these  reoeipts  con- 
tain. Representations  in  a  bill  of  lading  or  warehouse  reeeipl 
.which  should  be  held  to  be  warranties  should  be  eonllned 
usually  to  those  which  the  carrier  or  warehouseman  may  or- 
dinarily be  assumed  to  haye  knowledge  of^  or  whioh  he  or 
his  agents  ought  to  know.  As  was  said  by  Ifr.  Jostioe  Host 
in  8ear$  y.  WingaU,  8  Allen,  103,  at  107,  when  speaking  of  a 
bill  of  lading,  the  master  is  estopped  to  deny  the  truth  of  the 
statements  to  which  he  has  giyen  credit  by  his  signature,  so 
far  as  those  statements  relate  to  matters  which  are  or  ought 
to  be  within  his  knowledge. 

It  is  known  and  understood  that  the  business  of  a  ware* 
houseman  is  not  that  of  an  inspector  of  property  deliyered  to 
him,  nor  is  he  an  insurer  of  the  contents  of  packages,-  It  is 
no  part  of  the  duty  of  the  defendant  as  a  warehouseman  to 
haye  property  inspected  or  its  quality  warranted,  and  no  pro* 
ceedings  are  supposed  to  take  place  to  enable  a  warehousemaa 
to  become  acquainted  with  the  contents  of  packagee  fbr  the 
yery  reason  that  in  his  business  it  is  unimportant  what  mok 
contents  are.  The  general  object  of  giying  a  description  of 
the  property  in  the  receipt,  is  for  purposes  of  identification 
only,  so  that  the  identical  property  delivered  to  the  ware- 
houseman may  be  deliyered  back  by  him  upon  the  reioni  of 
the  warehouse  receipti  and  for  such  purposs  it  is  sufficient  te 
describe  the  property  as  it  by  its  external  appearance  eeems  te 
be.  Such  a  description  is  not  calculated  to  mislead  anyone 
in  regard  to  the  actual  contents  of  the  package.  When  the 
warehouseman  described  in  this  case  the  outward  appearance 
and  marks  and  the  numbers  on  the  barrels,  he  did  warrant 
the  correctness  of  his  description  so  far  as  to  say  thai  the 
numbers  stated  were  in  reality  deliyered  and  that  they  were 
marked  as  stated,  and  also  that  there  was  nothing  unusual  in 
the  appearance  of  the  barrels  or  in  the  direction,  marks,  or 
labels  upon  the  merchandise  which  would  reasonably  lead  to 
any  suspicion  that  the  contents  weie  not  what  thcj 
resented  to  be. 

A  warehouse  rsoeipt  does  not  differ  in  this  rsspeel  ftem  a 
bill  of  lading.  In  the  one  case  the  warehonseman  agrees  to 
keep^  and  in  the  other  case  the  carrier  agrees  to  transport  the 
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goods  which  he  reoeiyes,  but  the  acknowledgment  of  delivery 
either  to  the  warebousman  or  to  the  carrier  is  essentially  the 
same  and  the  same  rules  govern  in  the  interpretation  of  the 
receipt  In  Haatiiiga  v.  Pepper^  11  Pick.  41,  Shaw,  Ch.  J., 
said  that  the  acknowledging  to  have  received  the  goods  in 
question  in  good  order  and  well  conditioned  would  be  prima 
facie  evidence  that  as  to  all  circumstances  which  were  open 
to  inspection  and  visible,  tbe  goods  were  in  good  order,  but  the 
carrier  could  show  that  a  loss  did  in  fact  proceed  from  a  cause 
existing  at  the  time  of  the  execution  of  tbe  bill  of  lading,  if 
it  were  not  then  open  and  apparenti  and  if  he  showed  that 
fact  it  would  be  a  defense.  This  statement  is  approved  in 
NeUon  v.  Woodn^,  1  Black,  156  at  160. 

In  Wardenr.  Oreer,  6  Watts,  424,  Huston,  J.,  in  delivering 
the  opinion  of  the  Pennsylvania  supreme  court,  held  that 
generally  a  bill  of  lading  could  not  be  contradicted,  but  that 
if  a  captain  were  innocently  to  receive  a  barrel  of  corn  instead 
flf  a  barrel  of  coffee,  or  a  barrel  of  cider  instead  of  Madeira 
wine,  or  a  package  of  cotton  linen  instead  of  flaxen  linen;  it 
would  seem  that  his  bill  of  lading  would  not  and  ought  not 
to  exolude  him  from  proving  this,  as  the  captain  does  not  open 
m  otherwise  examine  the  casks. 

We  think  the  rule  is  clearly  expressed  in  Hale  v.  Milwaukee 
Dock  Oo^  28  Wis.  276^  99  Am.  Dec  169,  on  second  appeal,  29 
Wis.  482,  9  Am.  Rep.  608.  It  is  there  stated  (29  Wis.  at 
489)  that  the  warehouseman  or  carrier  in  regard  to  packages 
which  are  so  covered  as  to  conoeal  their  contents,  receipts 
them  upon  tbe  representation  of  the  bailor  and  upon  the  ex- 
ternal appearance  corresponding  therewith  as  to  contents.  He 
is  not  supposed  to  have  any  actual  knowledge  of  their  con- 
tents and  the  language  of  the  receipt  is  not  to  be  so  under- 
stood. It  is  a  warranty  that  the  barrels  are  so  represented 
and  so  appear  to  him  to  the  extent  of  his  knowledge  or  means 
of  information  on  the  subjecti  and  as  they  are  represented  and 
appear  to  him,  so  he  represents  or  describes  them  in  his  receipt. 

In  the  Wisconsin  case  here  alluded  to,  the  warehouseman 
receipted  for  fifty-four  barrels  of  mess  pork.  The  supreme 
court  held  the  defendant  at  liberty  to  show  its  readiness  to 
redeliver  the  identical  property  delivered  to  it  and  that  the 
barrels  when  the  defendant  took  them  and  unknown  to  it  really 
contained  nothing  but  salt  A  verdict  for  the  plaintiff  (who 
was  a  Inma  fide  holder  for  value)  waSi  therefore»  set  aside  and 
a  new  trial  granted. 
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It  was  stated  upon  the  argument  here  that  a  different  doc- 
trine prevails  in  this  state,  and  counsel  cited  as  authority  for 
such  claim,  Jones  on  Pledges,  sec.  252«  The  learned  author 
does  so  remark,  and  the  cases  of  Meyer  ▼.  Peek^  28*N.  Y.  590^ 
Armour  v.  Michigan  Cent.  R.  R.  Co.,  65  N.  Y.  Ill,  S2  Ask 
Rep.  603,  and  Miller  v.  Hannibal  etc  R.  R.  Co.^  24  Hun*  607, 
are  cited  as  authority  for  such  alleged  differenoe. 

In  Meyer  ▼.  Peck,  28  N.  Y.  690,  the  question  did  not  reaify 
arise.  The  facts  showed  the  draft  was  paid  hy  the  defendant 
because  drawn  upon  him  by  his  own  agent,  and  without  the 
least  reference  to  the  bill  of  lading.  Chief  Judge  Denio  re- 
ferred to  the  principle  as  well  understood,  that  a  bona  fide  ii^ 
dorsee  for  value  of  a  bill  of  lading  could  dum  the  benefit  cf 
an  estoppel  in  his  favor  as  against  the  carrier,  and  he  said  that 
such  indorsee  could  rely  upon  the  quantity  of  the  merchandise 
acknowledged  in  the  bill,  and  might  compel  the  oarrier  to 
account  for  the  same,  whether  it  was  placed  on  board  or  not; 
but  it  is  clear  enough  that  a  carrier  thus  situated  ought  to  be 
estopped  from  showing  that  a  less  quantity  was  received,  b^ 
cause  it  was  his  own  carelessness  in  certifying  to  a  faot  which 
was,  or  at  any  rate  ought  to  have  been,  within  his  own  or  Us 
agent's  knowledge.  When  one  has  advanced  money  npon  the 
faith  of  a  statement  thus  within  the  knowledge  of  the  pof* 
son  making  it,  I  think  all  would  agree  that  the  latter  cannoi 
be  heard  to  dispute  it.  A  carrier  or  a  warehouseman  is  not^ 
however,  supposed  to  know  the  contents  of  .merchandise  S9 
oacked  as  to  conceal  such  contents,  and  therefore  his  igno- 
rance cannot  be  said  to  be  carelessness.  In  Armowr  v.  Mieki^ 
gan  CenU  R.  R.  Co.,  65  N.  Y.  Ill,  22  Am.  Rep.  603,  the  same 
principle  was  announced.  The  defendant  acknowledged  in 
its  bill  of  lading  the  receipt  of  a  quantity  of  lard  which  in 
fact  it  had  not  received.  Drafts  were  attached  to  the  bill,  and 
were  paid  on  the  faith  of  defendant's  acknowledgment  in  the 
bill  of  the  receipt  of  the  lard.  It  was  held  that  the  defendant 
was  bound  by  the  acts  of  its  agent  who  signed  the  bill  of  lad- 
ing, and  that  it  was  estopped  from  denying  the  receipt  of  the 
lard. 

It  would  seem  as  if  this  decision  were  right  upon  the  plain- 
est principles  of  justice.  A  written  declaration  was  made  that 
acknowledged  the  reoeipt  of  property  which  in  fEiot  had  not 
been  delivered,  and  whioh  defendant's  agent  knew  had  not 
been  delivered,  but  tmsled  that  it  would  be.  It  was  a  state- 
ment of  tlwt  nalnve  wUoh  either  was,  or  necessarily  ought  te 
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have  been,  within  the  personal  knowledge  of  the  defendant's 
agentfli  and  as  to  sach  a  statement  another  person  had  the 
right  to  belieTe  it  and  act  as  if  it  were  trae. 

The  ease  of  Miller  y.  Hannibal  etc.  R.  R.  Oo.^  24  Han,  607, 
was  reversed  in  this  court  in  90  N.  Y.  430,  43  Am.  Rep.  179. 

The  point  under  discussion  in  that  case,  and  the  only  one 
to  which  the  attention  of  this  court  on  appeal  was  directed, 
was  whether  the  written  and  printed  part  of  the  bill  of  lading 
ahould  be  read  together,  so  that  the  printed  part,  which  ao- 
knowledged  the  receipt  of  the  merchandise  ^in  apparent  good 
order,  contents  unknown,''  should  be  construed  in  connection 
with  the  written  part,  which  acknowledged  the  receipt  of 
^  80  bbls.  eggs."  It  was  held  the  whole  should  be  construed 
together,  and  that  the  bill  simply  admitted  the  receipt  of 
80  bbls.,  described  as  containing  eggs,  but  the  actual  con- 
tents of  which  were  unknown.  The  judge,  in  the  course  of 
his  opinion,  said  that,  if  the  description  of  the  article  were  a 
representation  that  the  barrels  contained  eggs,  plaintiffs  would 
have  the  right  to  recover,  citing  the  case  of  Jf^j^r  v.  Peek^ 
28  N.  Y.  590.  It  w»s  held  that  it  was  not  Although  there 
was  in  the  bill  of  lading  the  added  expression,  "  contents  un- 
known," yet  there  was  no  decision  that,  in  the  absence  of  such 
expression,  the  description  would  have  amounted  to  a  repre- 
sentation. .  That  question  was  not  before  the  court,  was  not 
in  fact  discussed  directly,  and  was  not  decided.  For  the  rea- 
eons  already  suggested,  it  would  seem  improper  to  so  regard 
the  description  of  merchandise  which,  when  received,  is  so 
covered  and  packed  as  to  securely  conceal  the  actual  contents 
from  the  carrier  or  warehouseman. 

In  Fir9t  Nat  BarUt  r.D&an^  187  N.  Y.  110,  there  was  a  direct 
written  representation  on  the  receipts  that  the  brandy  was 
stored  in  a  *'  free  warehouse  "  of  defendant's,  which  expression 
means  that  the  revenue  tax  or  import  duties  have  been  paid 
on  all  goods  there  deposited.  This  was  a  representation  of  a 
fact  which  was  within  the  knowledge  of  the  defendant,  and 
we  held  that  be  could  not  be  permitted  to  show  that  the  rep- 
resentation was  untrue  as  against  a  banafid$  holder  for  value 
of  the  certificates,  who  had  purchased  in  reliance  upon  the 
representation  that  the  brandy  was  ^  free.''  The  real  point 
in  dispute  there  was^  whether  the  plaintiff  ooonpied  the  posi- 
tion of  such  a  holder. 

From  this  review  of  the  authorities  upon  which  it  was 
daimed  that  the  courts  of  New  York  had  taken  an  excep- 
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ttonal  tUnd,  I  think  it  quite  plidn  that  in  troth  no  azoeptional 
doctrine  obtaine  here.  I  think  that  we,  in  common  with  the 
courts  of  other  stateSi  hold  the  carrier  or  warehooaeman  e» 
topped  in  regard  to  any  error  or  misstatement  in  the  bill  or 
receipt  only  when  it  amoants  to  a  representation  aa  to  a  £ut 
which  waS|  or  in  the  ordinary  course  of  business  ought  to  ha^ 
been,  within  his  knowledge,  and  which,  therefore,  such  a  third 
person  acting  reasonably  would  haye  a  right  to  rely  and  act 
upon. 

The  court  below,  howeyer,  has  sustained  the  right  of  the 
plaintiffs  to  reooyer  in  this  case  chiefly  upon  the  proyisionsof 
the  factor's  act  of  1858,  as  amended  by  that  of  1866:  Laws 
1858,  0.  826;  Laws  1866,  c  44a  The  first  sectioa  of  tha 
amended  act  prohibits  a  warehouseman  (among  others)  ftooi 
issuing  a  receipt  for  any  goods  unless  such  goods  shall  hays 
been  actually  reoeiyed  into  the  store  or  upon  the  premises  of 
such  warehouseman  at  the  time  of  issuing  the  receipL 

The  court  held  that  if  the  goods  were  not  Portland 
then  the  receipts  issued  by  the  defendant  were  untnithfiil 
a  yiolation  of  the  aboye  cited  first  sectioi^of  the  aoL 

We  think  the  act  was  not  intended  to  and  does  not 
this  case.  It  was  not  passed  in  order  to  transform  a  ware* 
houseman  from  a  mere  depositary  to  that  of  an  insurer  of  the 
kind  snd  quality  of  goods  deposited  with  him.  It  was  not  in- 
tended to  alter  the  law  in  regard  to  the  character  of  such  a 
representation  as  is  contained  in  these  receipts  or  to  make  it 
anything  other  than  a  description  of  property  as  aboye  stated. 
We  are  quite  clear  the  act  does  not  coyer  such  a  oase  as  this 
if  we  assume  the  defendant  was  honestly  mistaken  when  he 
described  the  goods  actually  received  by  him  as  Portland  oe- 
ment  The  court  withdrew  from  the  jury  the  question  of  the 
knowledge  of  the  defendant  as  to  the  character  of  the  mer> 
chandise  received  by  him  as  entirely  immaterial,  and  hence 
we  must  assume  his  ignorance  in  discussing  his  liability. 

The  English  statute  to  amend  the  law  relating  to  bills  of 
lading,  passed  in  1855  (18  A  19  Vict  c.  Ill), recited  that  ^'it 
frequently  happens  that  the  goods  in  respect  of  which  bills  of 
lading  purport  to  be  signed  have  not  been  laden  on  board,  and 
it  is  proper  that  such  bills  of  lading  in  the  hands  of  a  bona 
fide  holder  for  value  should  not  be  questioned  by  the  master 
er  other  person  signing  the  same  on  the  ground  of  the  goods 
not  having  been  laden  as  aforesaid.'^  It  was  then  enacted 
that  bills  of  lading  in  the  hands  of  a  consignee  or  indorsee  for 
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▼alue,  representing  goods  to  have  been  shipped  on  board  a 
yesseli  shoold  be  eonclaeiye  evidenoe  of  such  shipment  as 
against  the  master,  notwithstanding  the  goods  or  some  part 
had  not  been  so  shipped  unless  the  indorsee  had  notice,  etc. 

The  etatnte  eyidently  referred  to  a  case  where  there  had 
been  no  deliverj  of  any  goods  or  only  a  part  delivery  of  the 
amonnt  receipted  for,  and  we  think  the  section  of  the  acts  of 
the  legislature  of  this  state  above  cited  refers  to  the  same  kind 
ef  omission.  Signing  a  receipt  for  goods  actually  delivered, 
bnt  known  by  the  signer  to  be  something  other  than  that  de- 
ioribad  in  the  receipt  would  be  a  fraud,  and  amount  to  a 
lUse  representation  for  which  the  signer  would  be  liable  in 
any  event.    But  this  issue  was  not  submitted  to  the  jury. 

It  is  nrged  that  such  a  receipt  is  made  negotiable.  We  do 
not  see  that  its  negotiability  is  of  the  least  importance  in  the 
decision  of  this  question.  That  there  is  a  certain  kind  of  ne» 
gotiability  attached  to  this  kind  of  a  receipt  and  to  a  bill  of 
hiding  is  not  disputed:  Dows  v.  Perrin^  16  N.  Y.  826;  Do«ST. 
Qreene,  A4  N.  Y.  638;  Lickbarrow  v.  Ifoson,  1  H.  BL  867;  6 
Bast,  21;  1  Smith's  Lead.  Cas.,  8th  Am.  ed.,  1169,  and  notes; 
Factors'  Acts,  sec.  6,  above  cited. 

It  is  not  the  same  thing  as  the  negotiability  of  a  promissory 
note  or  bill  of  exchange.  It  could  not  be  in  the  nature  of 
things,  but  by  the  indorsement  and  delivery  of  such  a  receipt 
or  bill  of  lading,  the  indorsee  for  value  and  without  notioe  is 
entitled  to  hold  the  property  represented  thereby  under  the 
circumstances  stated  in  the  above  mentioned  acts. 

In  this  case  the  plaintiffs  are  entitled  to  be  treated  as  the 
owners  of  the  property  which  was  deposited  with  defendant^ 
and  they  are  entiUed  to  its  redelivery  to  them  upon  payment 
of  the  charges,  just  the  same  as  the  original  owner  would 
have  been  but  for  the  transfer.  When,  however,  the  plain* 
tiffs  demand,  not  the  identical  property  which  was  deposited 
with  the  defendant,  but  such  property  as  would  have  been 
deposited  had  the  description  in  the  receipt  been  correct,  the 
right  to  demand  such  a  delivery  must  be  based  not  upon  the 
laere  transfer  of  the  receipt,  but  upon  the  principle  of 
estoppel;  such  a  principle  as  precludes  a  party  who  has  made 
a  representation  upon  which  another  has  acted  from  denying 
the  truth  of  that  representation.  Obviously  the  first  inquiry 
must  be  whether  such  a  representation  has  been  made,  and 
when  it  turns  out  that  it  has  not,  the  estoppel  falls  to  the 
ground.    We  have  seen  that  the  character  of  the  represents- 
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tiont  made  by  defendant  wai  nothing  more  tfaan  that  he  hai 
in  fact  received  twenty-five  hundred  barrela  of  what  pur- 
ported to  be  and  was  described  to  him  as  and  what  Im 
believed  wai  Portland  cement,  packed  as  snch  cement  wu 
Qsually  packed  and  bearing  the  outward  indicia  of  aach  artiola 
There  is  in  such  case  no  room  for  the  applioati<m  of  that 
principle  which  decrees  that  when  one  of  two  equally  inne- 
cent  persons  must  suffer  from  the  fraud  of  a  third,  thai  cos 
should  suffer  who  has  enabled  the  third  person  to  iKimmit  tki 
fraud. 

Upon  the  proper  ocmstructf  on  given  to  the  language  of  (hs 
receipt  the  representation  contained  therein  was  truo.  H^  how^ 
ever,  the  plaintifik  chose  to  regard  a  mere  description  of  ths 
outward  appearance  of  property  packed  in  barrels  as  a  repie- 
sentation  and  warranty  by  defendant  that  the  contents  wen 
actually  as  described  in  the  receipt  and  to  advance  monej 
upon  the  faith  of  such  alleged  representations,  the  fault  list 
wholly  with  the  plaintiffs,  who  placed  a  degree  of  faith  in  the 
correctness  of  the  description  which  was  totally  unwarranted 
from  the  nature  of  the  transaction  and  for  which  the  defend- 
ant ought  not  to  be  held  responsible. 

Our  conclusion  is  that  the  trial  judge  erred  in  his  charge  to 
the  jury  above  quoted,  and  in  his  refusals  to  charge  aa  abovs 
requested,  and  for  such  errors  the  judgment  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  even^ 

All  concur.  

In  ih«  oMe  of  Farmen*  Nai.  Bank  r.  Dion,  1S7  K.  T.  110»  nfarca  U  te 
the  opinion  of  tho  prinoipal  oase»  the  warehonaomen  hftd  braed  thoir  wodpk 
for  oertain  bamb  of  brandy,  and  on  tho  lop  of  the  receipt  had  ipeoififtd  «h« 
location  of  their  eeveral  warehoneea  and  elaned  them  as  bonded  nad  lrt% 
and  in  saoh  daieifioatlon  had  deaoribed  the  plaoaa  wherein  the  hcandy  was 
stored  aa  "free  warehonses."  These  termsy  aa  nnderstood  in  nommeroial 
parlanoe,  signify  that  the  rerenne  taxes  and  the  importing  dntiea  on  tho 
property  stored  therein  has  been  paid.  Ihe  olassifioation  in  tho  reoeipt  was 
inoorreot,  and  the  stores  in  which  the  brandy  was  stored  were  not  free  waro* 
honses.  On  the  contrary,  the  brandy  dsoeribed  In  the  receipt  was  snbjeet 
to  the  payment  of  internal  rerenne  tazss^  and  persons  who  aoqnirsd  the 
warehonse  receipts  in  good  faith  would  be  greatly  damaged  if  required  te 
pay  snob  taxes.  It  was  assumed  by  the  oourt^  and  apparently  oonoeded  by 
oonnsel  that  the  warehousemen  were  responsible  for  damages  snifored  by  any 
homa  Jid4  assignee  of  the  persons  te  whom  the  reeeiptB  were  ismed,  Iks 
opinion  of  the  courts  bowerer,  was  deroted  almost  ezduslrely  to  Hm 
enssion  of  the  qnestion  whether  or  not  the  plaintaflb  acquired  tho 
receipts  under  snch  dreumstanoss  as  to  entitle  them  to  protoetictt  as 
JkU  pursbassrs  thsrso^  and  tiuil  question  being  dstsrmined  in  IMr  faTcr, 
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Ika  Miirl  ad]vdg«d  tii»  wanbonaeuMB  to  ba  Bailie  to  tiiem  ffar  Am  tojvriea 
fwaltiog  from  the  waMhooM  baing  aiyled  *«fraa"  toatM^  al  **boadad* 


Warmrousi  Rionm^WABRAaTT  Implxb)  ab  «o  Katvmi  of  Am- 
—A  wirahonieman  ia  aatoppad  from  denying  tba  daaoription  of  prop- 
arty  in  bia  laoeipt  lo  far  aa  it  ralatea  to  mattora  whiob  ara  or  oogbt  to  ba 
witoin  bia  knowledga,  bnt  not  in  raapect  to  mattara  not  open  to  ordinary 
inapeetion  and  TiaiUat  Hak  r.  MUwanbm  DoA  Ooi,  SB  Wia.  f76|  90  Am. 
Dao.  109,  and  nota.  Tha  obligation  of  a  warabooaanum  ia  diaobargad  by 
daliToring  tba  property  aatoally  raoeirad  ia  ator%  altbongb  it  doea  not  an* 
awar  tba  daaoription  of  tha  receipt:  Hak  r.  Jfi^ieoMtoi  Dock  Co.,  29  Wia. 
482;  9  Am.  Rep.  608.  A  warebonaaman'a  raoeipt  li  a  eontraot  of  the  partiea 
aa  to  tha  Tory  property  atoradi  Lwmrd  r.  Dwntmit  01  HL  482|  99  Am.  Dee. 
iOa  See  noto  to  Bcimm  r.  8wm%  100  Am.  Dee.  fl4l»  aa  to  the  eonelndTa* 
•aaa  al  a  wasabonaamaa'a  raoeipt  againat  him  on  the  qvaatloA  al  foality. 
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(lf7  If  aw  ToBK,  ao74 

A  OvAmAaTT  OvfAimD  vrom  Omi  who  wab  iKTOziOAnD  wban  be  algned 
it^  who  waa  nnaUa  to  read  and  waa  ignorant  of  ito  aontenta,  and  wba 
affixed  bia  guaranty  npon  a  falae  repreaentation  that  it  waa  an  appliea- 
tion  for  a  lioenaeb  ia  inralid  in  the  bands  of  any  peraoa  reoeiTing  it  with 
notice  of  the  meana  by  which  it  waa  procnred. 

OvABAHTT.  —A  Ohahoi  OB  Altkbation  in  a  oontraet  to  wblob  a  gnaraat|y 
was  applicable  diachargea  the  guarantor  whether  matorial  or  nol  Henaa 
If  A  gaaranteea  that  if  B  doea  not  bay  and  pay  for  oartaia  artidea  to 
ba  thereafter  famished,  the  latter  will  deliver  them  at  B^  and  anbaa* 
qnantly  gooda  are  abipped  to  B^  which  if  ba  doea  not  pay  for,  ba  ia  to 
daliTer  to  M,  the  guaranty  doea  not  apply  to  the  lattor  contraol^  and  A 
ia  not  answerable  for  tba  nondallTery  of  tha  gooda  to  M. 

Ividbhoi  that  Dbtbndaiit  ObfTLD  HOT  RaADb  Bbbob  nr  Bvaoinra.  — 
If  defendant  aeeka  to  eaeape  from  an  instrament  algned  by  him,  on  tba 
groond  that  he  oonld  not  read  and  its  contonta  ware  miarepreaented  to 
bim,  and  after  testifying  that  he  ia  unable  to  read,  produoea  two  other 
witoeaaea  to  teatlfy  to  the  aama  fact,  but  their  eTideace  ia  ezduded, 
tfaia  ezduaion  ia  reversible  error  if  the  defendant'a  inability  to  read  ia 
Bot  eonoeded,  and  the  court,  in  ita  charge  to  the  Jury,  informs  them 
toal  they  are  not  boaad  to  take  the  defendftut'a  statoment  beeanse  al 
bia  intareat  in  tba  raaalt  of  the  aaii.  Tba  defendant^  if  the  queatioB 
waa  atill  aa  open  one^  bad  tba  right  to  fortiily  bia  eridenaa  in  any  way 
ibatbaeonld* 

AonoH  upon  %  gaaranty.    Vtrdiot  and  jadgment  for  tht 
plaintifll 

Sdward  W.  B.  Johnttwa^  for  the  appellant 

Philip  O.  BaHkU^  for  the  rotpondent 

O'BBirar,  J.    The  jodgment  from  wbioh  this  appeal  Is  taken 
was  recovered  npon  a  guaranty,  aigned  bj  the  defendant  and 
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fent  to  the  plaintiff,  a  resident  of  Vermont,  by  mail.    The 

plaintiff  had  business  transactions  with  one  Bernard  Thinnes 

prior  to  the  guaranty.    The  latter  was  a  tanner  in  Brooklyn, 

and  the  plaintiff,  a  dealer  in  green  oalf  skins,  had  shipped  to 

him  skins  at  various  times  to  tan  and,  nnlesa  he  elected  to 

bny  them  at  a  certain  price,  then  to  return  them,  so  tanned 

to  the  plaintiff,  or  deliver  them  according  to  his  order.    The 

following  is  the  instrument  upon  which  the   action  wu 

brought: — 

""Bbookltn,  N.  Y.,  March  14, 1888. 

<*l(r.  0.  8.  Paqb,  Hyde  Park,  Vt: 

^  I  am  well  acquainted  with  B.  A.  Thinnes,  tanner,  of  tUi 
place.  I  believe  him  to  be  a  good  tanner,  honorable  and 
itraightforwaid  in  his  dealings  and  attentive  to  buainess,  and 
if  yon  will  from  time  to  time  send  hides  and  skins  to  him,  I 
hereby  guarantee  that  he  will  not  convert  or  misappropriate 
them,  hot  will  well  and  faithfully  tan  them,  and,  if  he  does 
not  bay  and  pay  yon  for  them  within  the  time  agreed  upon 
between  yon,  I  agree  that  he. shall  deliver  them  at  Bote, 
McAlpine  ft  Ca,  New  York  City,  N.  T. 

^Notice  cf  your  acceptance  is  hereby  waived. 

^JosxpH  Ebbkbt, 

**  P.  O.  address,  S48  Freeman  St"* 

Ik  waa  shown  at  the  trial  that  the  defendant  was  an  illiter> 
ate  mani  who  could  not  read  nor  write,  except  possibly  to  sign 
his  name.  That  he  signed  the  paper  at  the  request  of  Thinnes 
when  inastateof  intoxication,  and  nnder  the  false  representa> 
tion  that  it  was  an  application  for  a  license  nnder  the  excise 
law.  The  principal  part  of  the  instrument  was  in  print,  prob- 
ably prepared  by  the  plaintiff,  or  under  his  direction.  At  all 
events  it  was  presented  to  the  defendant  by  Thinnes,  the  rep* 
resentations  as  to  its  character  were  made  by  him,  and  when 
he  procured  the  defendant's  signature,  he  sent  it  to  the  plain* 
tiff,  who,  so  far  as  appears,  never  met  or  had  any  personal 
transaction  with  the  defendant  The  plaintiff's  claim  against 
Thinnes,  exclusive  of  interest,  was  $2,122.79  for  skins  shipped 
to  him  under  six  written  contracts,  bearing  various  datea  be- 
tween May  1,  1889,  and  July  1,  1889.  All  of  these  oontracte 
provided  that  in  case  of  failure  to  pay  for  the  goods  they  should 
be  delivered  to  the  firm  of  Myers  and  Gk>rdon.  The  only  ques- 
tion submitted  to  the  jury  was  whether  the  defendant^  in 
signing  the  paper,  observed  proper  care  and  caution^  or  was 
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ehargeable  with  Degligenoe.  In  determining  the  legal  eflbot 
of  this  paper,  and  the  obligation  thereby  created  against  the 
defendant  we  mast  assume  that  he  signed  it  when  intoxicated, 
that  he  was  unable  to  read  it,  that  he  was  ignorant  of  its  coo« 
tents,  and  that  he  fixed  his  signature  to  it  upon  the  false  rep* 
resentation  that  it  was  an  application  for  a  license. 

There  can  be  no  doubt  that,  as  between  the  parties  to  this 
transaction,  the  instrument  was  void.  It  was  also  inyalid  in 
the  hands  of  any  person  who  received  it  with  knowledge  or 
notice  of  the  circumstances  under  which  the  defendant's  signa- 
ture was  obtained.  Sometimes  releases,  discharges,  and  other 
instruments  are  procured  by  the  fraud  of  a  third  person,  with* 
oat  the  knowledge  or  participation  in  the  fraud  of  the  party 
to  be  benefited  who,  nevertheless,  will  not  be  permitted  to  reap 
the  benefit  of  a  fraud,  though  he  was  himself  innocent  Tbe 
case  of  BedeU  t.  BedeU^  87  Hun,  419,  is  an  example  of  this 
elass  of  cases.  The  decisions  in  these  cases  rest  upon  princi- 
ples obviously  just  and  reasonable.  When  the  fraudulent  act 
is  not  imputable  to  the  person  claiming  the  benefit  of  the  in- 
strument, upon  the  principle  of  agency,  he  is  generally  de- 
barred from  enforcing  it  upon  the  ground  of  the  fraudulent 
origin  of  the  paper  and  the  fact  that  he  has  lost  nothing  upon 
the  faith  of  it  Without  examining  all  the  oases  cited  by  the 
learned  counsel  for  the  defendant,  it  may  be  assumed  that  in 
other  jurisdictions  the  courts  have  held  that  in  a  case  like 
this  the  instrument  could  not  be  enforced  i^ny  more  than  if 
tbe  signature  of  the  defendant  had  been  forged.  That  is  the 
principle  which  is  invoked  in  behalf  of  the  defendant  to  re- 
lieve him  from  all  liability,  but  it  has  not  received  the  sanc- 
tion of  the  courts  of  this  state. 

While  it  has  been  quite  uniformly  held  here  that  an  instru- 
ment procured  by  fraud,  trick,  or  artifice,  or  executed  by  a 
party  in  such  a  state  of  intoxication  as  to  be  incapable  of  con- 
•enting  or  contracting,  is  invalid  as  between  the  parties  to  the 
transaction,  these  facts  do  not  always  constitute  a  defense  as 
against  an  innocent  person,  who  is  himself  free  from  any 
fraud  or  negligence,  and  who  has  advanced  money  or  property 
to  another  upon  the  credit  aflforded  by  an  instrument  like  this. 
But  even  in  snob  a  case,  the  person  who  has  signed  the  paper 
is  not  liable  npoa  it  unless  it  is  fbund  that  he  fidled  to  observo 
proper  oars  and  eantion  and  was  ohargeable  with  negligence 
in  attaching  Us  signature.  If  he  aotoaUy  ngned  the  paper, 
thoQi^h  proeursd  ts  do  it  by  flrand,  and  is  ehargeable  with 
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Mgligenoe,  ha  Is  liable  to  an  innooeQt  party  who  aoted  to  hb 
prejudice  apon  the  faith  of  the  iDstrameot  Saoh  caaee  an 
not  governed  by  the  rules  applicable  to  the  bona  /Ide  holder  of 
negotiable  paper  procured  by  fraud,  but  by  the  equitable  nik 
that  where  one  of  two  innocent  parties  must  suffer,  he  who 
has  put  it  in  the  power  of  a  third  person  to  commit  the  fraud 
must  sustain  the  loss.  If  the  defendant  is  to  be  held  liaUs 
in  this  case,  it  must  be  upon  the  principle  that  by  his  mi» 
placed  confidence  in  Thinnes,  he  enabled  him  to  obtain  prop* 
erty  from  the  plaintiff,  who  is  an  innocent  third  party: 
MeWilliam$  y.  Moion,  81  N.  Y.  294;  Western  sfe.  Ina.  Co.  r. 
Clinton,  66  N.  Y.  826;  Powers  y.  Clarke.  127  N.  Y.  417;  Cami 
y.  Jerome,  58  N.  Y.  816;  Baylies  on  Sureties  and  Quarantoni 
214;  Burge  on  Suretyship,  218. 

If  this  instrument  had  been  a  negotiable  promiseory  note 
the  defendant's  liability  to  the  plaintiff  would  depend  upoQ 
the  question  of  negligence  and  there  does  not  appear  to  be  any 
sound  reason  for  a  different  rule  in  this  case:  Chapman  y. 
Rose,  66  N.  Y.  187;  15  Am.  Rep.  401;  Whitney  y.  Snyder.  2 
Lans.  477;  National  Exchange  Bank  y.  Veneman,  43  Hun,  241; 
Fenton  y.  Robinson,  4  Hun,  252. 

The  general  principle  of  law  upon  which  the  oasa  was  dis- 
posed of  at  the  trial,  and  upon  reyiew  at  general  term  waS| 
in  this  respect,  favorable  enough  to  the  defendant.  The 
guaranty  contemplated  a  contract  between  the  plaintiff  and 
defendant's  principal.  All  the  goods  sent  to  Thinnes  were  in 
pursuance  of  contracts  in  writing.  The  instrument  which  the 
defendant  signed  guaranteed  the  performance  of  these  oon- 
tracts  only  in  case  they  were  drawn  in  accordance  with  its 
terms.  It  was  contemplated  that  there  should  be  a  oontraet 
between  plaintiff  and  the  defendant's  principal,  but  not  a  con- 
tract that  in  any  respect  differed  from  the  terms  of  the  guar- 
anty. After  the  defendant  became  surety  the  terms  of  the 
obligation,  the  performance  of  which  he  guaranteed,  were 
changed  by  the  contract  between  the  plaintiff  and  the  princi- 
pal. The  defendant's  undertaking  was  that  if  his  principal 
did  not  buy  the  skins  and  pay  for  them,  he  would  deliver  tlMm 
to  Rose,  McAlpine  A  Co.  The  contract  subsequently  exe* 
euted  and  to  which  it  applied  bound  the  principal  to  deliver 
ibem  to  Myers  and  (Gordon  another  party  and  at  another  plaosi 
The  question  is  whether  the  contract  guaranteed  has  not  been 
so  changed  as  to  discharge  the  surety.  Suppose  that  the  con- 
tracts  had  been  drawn  and  in  existence  when  the  defondaot 
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rigned  the  paper,  fhen,  of  coarse,  the  legal  ethd  of  the  goaranty 
would  be  that  the  principal  would  perform  the  oontraota. 
But  if  the  plaintiff  and  the  principal  lubBequently  changed 
them  hj  lubstituting  Myers  and  Gordon  for  Rose,  McAlpine 
4k  Ca,  then  we  would  haye  a  plain  case  of  a  guaranty  bj 
the  defendant  of  a  contract  to  deliver,  at  a  certain  place 
•hanged  by  the  parties  to  it  by  providing  for  delivery  at  an* 
other  and  different  pUoe.    It  seems  to  me  that  such  a  ehangsi 
of  the  obligation,  to  which  the  guaranty  applied,  would  dis- 
charge the  surety.    What  the  defendant,  by  the  paper,  said 
to  the  plaintiff  was  that,  if  you  will  make  a  contract  with  my 
principal  to  send  him  hides  and  skins  to  tan,  providing  that 
he  will  tan  them,  irith  an  option  to  buy,  and  if  not,  then  to 
deliver  to  Rose,  McAlpine  ft  Co.,  I  will  be  bound  for  the 
iSaithful  performance  of  that  contract,  not  for  the  perform- 
ance of  a  contract  to  deliver  at  another  place.    Suppose  that 
the  contracts  as  made  provided  for  sending  to  defendant's 
principal  different  property  than  hides  or  skins,  or  property 
In  addition  to  them,  would  the  defendant  be  responsible  for 
default  in  its  performance?    It  seems  to  me  that  where  a 
party,  intending  to  enter  into  a  contract  with  another,  prior 
to  its  execution  secures  from  the  other  a  guaranty  of  the  per- 
formance of  such  contemplated  contract,  in  which  the  terms  . 
upon  which  the  surety  is  to  be  bound  are  specified,  and  the 
oontract,  when  drawn,  does  not  correspond  to  the  terms  of  the 
guaranty  the  surety  will  be  discharged  from  liability,  for  de- 
Csult  in  the  contract  as  made.    In  such  a  case  the  obligation 
of  the  principal  is  different  from  that  for  which  the  surety  be* 
oame  bound.    This  question  seems  to  have  been  disposed  of 
in  the  court  below  on  the  ground  that  the  change  was  not 
material    But  the  answer  to  that  is  that  the  defendanVa 
obligation  is  iirictisBimi  jurii^  and  he  is  discharged  by  any 
alteration  of  the  contract,  to  which  his  guaranty  applied, 
whether  material  or  not,  and  the  coarts  will  not  inquire 
whether  it  is  or  is  not  to  his  injury:  Paine  v.  Jonee^  76  N.  T. 
278;  Orant  v.  SmUh,  46  N.  Y.  98;  Natimdl  Oe.  Bank  Au'n  t. 
Canning,  90  N.  Y.  116;  48  Am.  Rep.  146;  Bang$  v.  Strang^ 
7  Hill,  260;  42  Am.  Dec.  64;  Hendenon  r.  Marvin,  81  Barfau 
897. 

The  defendant  was  sworn  as  a  witness  at  the  trial,  and  tee* 
tified  that  he  could  not  read.  He  also  called  two  witnesseSi 
and  offered  proof  by  them  to  show  that  he  was  unable  to  read, 
which  was  objected  to  by  the  counsel  for  the  plaintiff,  and 
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•xdadad  wider  exoeptioiL  There  wee  no  other  proof  gam 
vpon  this  point.  If  the  case  had  been  submitted  to  the  jmy 
upon  the  assumption  that  the  defendant  was  unablo  to  rssd| 
and  that  fact  had  been  conoeded,  the  exclnsiim  of  the  testi- 
mony of  the  two  witnesses  referred  to  would  not  have  bssn 
materiaL  The  following  passage  firom  the  charge  of  the 
learned  trial  judge  in  submitting  the  case  to  the  jniy  will 
show  that  the  fact  was  not  conceded,  and  the  case  did  not  go 
to  the  jury  upon  any  such  assumption,  but  it  was  still  regarded 
as  a  question  for  them  to  pass  upon.  The  learned  judge,  after 
stating  that  the  question  depended  upon  the  negligence  of  the 
defendant,  and  that  the  burden  of  showing  the  absence  of  it 
was  upon  the  defendant,  and  that  before  they  could  dispose  of 
that  question  they  must  believe  the  defendant's  story,  pith 
ceeded  as  follows:  **  He  is  here  testifying  in  his  own  behalf  to 
save  himself  from  liability,  and  unless  you  are  satisfied  his 
story  is  true,  and  belieTe  that  he  did  sign  the  paper  without 
knowing  anything  about  it,  and  on  the  distinct  false  represen* 
tation  by  Thinnes  that  it  was  a  mere  application  for  a  license, 
the  plaintiff  is  entitled  to  a  Terdict.  •  •  •  •  You  are  not  bound 
to  take  his  statement,  because  he  is  interested  in  the  result 
He  is  here  trying  to  escape  liability  which,  upon  the  face  of 
the  paper,  he  is  bound  by.  On  the  other  hand,  if  yon  are  sat- 
isfied he  has  told  the  truth,  and  has  acted  in  good  fiuth,  then 
I  say  the  question  further  arises  as  to  whether  he  has  farther 
satisfied  you  that  he  was  not  negligent  in  any  way  in  dmng 
what  he  did«  He  says  that  he  cannot  read  or  write.  He  can 
sign  his  name,  but  he  says  he  cannot  read  English,  and  thai 
he  cannot  read  this  paper,  and  did  not  know  what  it  con- 
tained. •  •  •  •  As  a  general  rule,  where  one  person  leaves  to 
another  the  preparation  of  a  writing,  and  takes  his  word  for 
it  as  to  what  it  contains,  he  cannot  complain  if  it  is  not  what 
he  thinks  it  is,  because  he  has  selected  the  person  to  prepare 
the  agreement,  and  if  that  person  deceives  him  it  is  his  own 
fSEiult;  but  considering  the  circumstances  surrounding  this 
ease,  the  inability  of  the  defendant  to  read  or  write,  if  you 
believe  he  is  unable  to,  or  his  inability  to  understand  what 
he  was  doing,  his  general  intelligence,  and  all  the  surround- 
big  circumstances,  it  is  for  you  to  say  whether  he  is  to  be  ex« 
eused,  or  that  he  did  under  the  droamstanosi  what  a  pradeot 
person  would  da** 

The  Jury,  under  this  charge,  had  the  right  to  disregard  the 
testimony  of  the  interested  witness,  and  find  that  the  de- 
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fendant  oould  read,  and  that  he  knew  the  eontente  of  the 
paper.  The  general  principle  charged  was  undoubtedly  cor- 
rect,  but  the  diflSculty  was  that  it  permitted  the  jury  to  pass 
upon  a  question  in  regard  to  which  the  defendant  was  not 
allowed  to  give  all  his  testimony.  The  error  in  excluding 
evidence  in  regard  to  the  ability  of  the  defendant  to  read 
could  have  been  cured  by  instructing  them  that  they  must 
assume  that  he  could  not,  or  that  the  fact  was  conclusively 
proven  as  claimed  by  the  defendant  The  defendant  had  a 
right,  if  the  question  was  still  open,  to  fortify  his  own  testi- 
mony in  any  way  that  he  could.  His  own  statement  would 
not  conclude  the  jury,  but  that  of  other  disinterested  wit- 
nesses would,  in  the  absence  of  any  opposing  testimony.  The 
plaintiff's  counsel  would  now  be  entitled  to  argue,  if  neces* 
sary  to  his  case,  that  the  jury  found  that  the  defendant  was 
able  to  read  the  paper.  As  the  case  was  submitted  to  the 
jury  with  this  question  unsettled,  and  for  the  jury  to  pass 
upon,  the  ruling  excluding  the  testimony  bearing  on  the  point 
was  error.  Where  testimony  in  corroboration  of  the  party  as 
to  a  material  fact  is  excluded  as  cumulative,  or  upon  the 
ground  that  the  fact  is  no  longer  in  dispute,  then,  for  all  fur* 
ther  purposes  of  the  trial,  the  fact  should  be  deemed  conclu- 
sively established,  and  should  not  be  submitted  to  the  jury 
apon  the  uncorroborated  testimony  of  an  interested  party. 
Ai  there  was  an  exception  both  to  the  charge  and  to  the  rul- 
ing, the  defendant  is  entitled  to  raise  the  question  here. 

For  these  reasons  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur  (Andrews,  C.  J.,  and  Gray,  J.,  on  second  ground 
in  respect  to  error  in  excluding  evidence),  Eabl,  J.,  not  voting. 

OvABAiTTT  ^CSovnuoi  ov  OonstRUXDw  —  A  giunuitor,  like  a  siirety,  li 
bonad  only  by  th«  striot  letter  or  precise  terms  of  the  oontraot  of  hii  pria- 
oipal*  whoM  performftnoe  he  has  gnaranteed:  Stover  t.  Locke,  22  Or.  519;  9 
Am.  St  Rep.  0tl,  and  note;  note  to  ff^fw.  SUfe^  13  Am.  St  Rep.  600;  note 
to  Oatesr,  MeKee,  64  Am.  Dec  649. 

OovraAora  —  Bmor  or  thi  ImroxiaATiOH  of  Oiri  ov  thx  Pabtiis  toc  — 
A  oontraot  entered  into  by  one  who  is  so  dmnk  as  not  to  know  what  ho  it 
doing  is  Toidable:  OarpenUr  t.  Rodgere,  61  Mioh.  3S4;  1  Am.  St  Rep.  691^ 
and  note.  Drunkenness  to  afford  a  ground  for  aToiding  a  oontraot  mnst  bo  so 
•zcessiTe  as  to  render  the  person  incapable  of  oonsent,  or  for  the  time  to  hi* 
oapacitate  him  from  ezeroiBing  his  judgments  BqfmMe  t.  De  Ckauame^  S4  Tex. 
174;  76  Am.  Deo.  101,  and  note;  Waimm  ▼.  DogU^  110  10.  415;  Bmtk  ▼. 
BrtinigMZ  Pa.  St  SIO;  67  Am.  Rep.  4M|  NmM  v.iMtr,  U  8iMdss4IC 
AIL  ST.  asTn  VOk  XXXIIL-0 
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431;  49  Am*  l>ae.  86,  and  ttots;  tee  alio  note  to  Cfardmer  r» 

Dea  SSa^aad  •steaded  note  to  Laaooiter  Ok  Hani  T.  Jfoonb  11  Am.  BefwflL 

Illitieaot  as  ▲  QwouwD  worn  Atoidivq  am  Imxjumavz  8ee  ArA  ▼. 
WiOkmu.  120  Pa.  St.  109;  6  Am.  8t  Bep.  005|  Bh^fkam  ▼.  gmlwi^  li  Oh 
106|  t  Aa.  St.  &e^  IttL 


Peok  ti   Statb. 

P87  Nsw  TOBK,  173.] 

J^Domra  AoAiMCT  Statb  OmoiBa^  wHur  Do  Nov  Boni  nn  Scasm.  —A 
Jvdgment  agaiiist  the  managers  of  a  state  asylum  for  tbo  inaaao  im  «a» 
rffliwi  reqniring  them  to  adjast  and  determine  tho  ninoimt  dao  for  ai* 
teriah  deliTeved  and  work  done  under  a  oertaia  ooatraot  and  to 
oertifioate  thereof^  b  not  binding  on  the  stats^  for  there  is  no 
to  be  fonnd  in  any  etatnte  giring  snoh  managers  anthority  to 
the  state  in  any  litigation^  or  giving  the  oonsent  of  the  state  to  bebeasd 
bj  an  adjodioation  to  be  made  against  them. 

A  JvDOMBMT  AoAiif 8T  SiAZB  OffioxA  BOTer  ostops  tbo  stato  on  the  prins8|ls 
9irmJmUeat4L 

AppbaIi  from  an  award  of  the  board  of  claims  against  the 
staite.  The  claim  of  the  plaintiff  was  originally  based  npon 
a  contract  made  by  tLe  board  of  managers  of  the  Buffalo 
state  asylum  for  the  insane  for  furnishing  material  and  per- 
forming work  in  the  construction  of  the  asylum.  In  1878| 
plain tifib  procured  a  judgment  in  mandamus  against  the  mana- 
gers of  the  asylum  requiring  them  to  adjust  and  determine 
the  amount  due  them.  In  this  proceeding  a  re&renoe  was 
had  and  the  referee  found  that  a  specified  amount  was  dne 
the  plaintiffs,  and  a  judgment  was  entered  directing  the  man- 
agers of  the  asylum  to  issue  a  certificate  in  faTor  of  the  plain- 
tiffs, showing  that  the  amount  found  by  the  referee  was  doe 
to  them.  In  the  proceedings  before  the  court  of  claims  the 
plaintiffs  relied  upon  the  judgment  in  mandamus  and  the  oer- 
tifioate of  the  managers  of  the  asylum  made  pursuant  thersis 
and  offered  no  other  evidence  in  support  of  their  olaina. 

8.  W.  Rosendal$f  aUomey^ensral^  for  the  appellant 

E.  A.  dark  and  F.  0.  Peek^  for  the  respondent 

Eabl,  J.  On  the  trial  before  the  board  of  claims,  the  claim* 
ant  introduced  no  evidence  but  the  judgment  in  the  mandth 
mu»  proceeding  against  the  board  of  managers  of  the  asylum, 
and  the  certificate  made  by  them  as  commanded  by  that 
judgment,  and  upon  that  evidence  the  board  of  claims  based 
its  award. 

The  important  question  to  be  determined  upon  this  appeal 
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is  whether  the  judgment  in  the  mandamus  proceeding  against 
the  board  of  managers  is  binding  upon  and  estops  the  state. 
The  learned  counsel  for  the  claimant,  upon  his  argument  in 
this  court,  has  called  our  attention  to  no  authority  which  sus- 
tains his  claim  that  that  judgment  is  re$  adjudicata  against 
the  state;  and  we  know  of  no  principle  of  law  that  gives  it 
such  force.  The  state  was  not  a  party  to  that  proceeding,  and 
in  that  proceeding  the  asylum  managers  did  not  represent 
the  state.  It  was  a  proceeding  against  them  to  compel  them 
to  discharge  what  was  claimed  to  be  a  duty  resting  upon 
them  under  the  law  of  their  creation  and  the  contracts  into 
which  they  had  entered.  While  they  represented  the  state  in 
making  the  contracts  with  Linus  Jones  Peck  A  Gq.,  they  did 
not  stand  in  the  place  of  the  state  in  any  suit  brought  against 
them,  either  for  misfeasance  or  nonfeasance  in  the  discharge 
of  the  duties  devolved  upon  them  by  law.  No  provision  is 
found  in  any  statute  giving  them  authority  to  represent 
the  state  in  any  litigation,  or  giving  the  consent  of  the  state 
to  be  bound  by  any  adjudication  to  be  made  against  them. 
A  state  cannot  be  sued  in  its  own  courts,  except  by  its  con* 
nnt;  and  this  rule  is  founded  upon  public  policy  of  great 
importance,  and  it  would  be  greatly  impaired  and  could 
be  largely  nullified,  if  the  state  could  be  bound  by  judgments 
nndered  against  its  agents  or  officers.  Such  judgments  may 
bind  the  officers  and  compel  them  to  discharge  their  duties, 
and  thus  frequently  they  enable  claimants  to  obtain  payment 
of  their  claims  against  the  state  and  other  rights  to  which 
they  are  entitled  by  law.  But  the  adjudication  in  such  ao* 
tions  never  estops  the  state  on  the  principle  of  r€$  adjudieaia. 
And  so  it  has  been  frequently  held :  James  ▼.  OamfbeU^  104 
U.  S.  856;  Louisiana  ▼.  Jumel^  107  U.  S.  711;  Cunningham  v. 
Macon  ete.  R.  R.  Co.^  109  U.  S.  446;  Hans  ▼.  Louisiana^  184 
U.  S.  1;  NoHh  Carolina  ▼.  Temple^  184  U.  S.  22;  Pennoyer  v. 
MeConnaughy,  140  U.  S.  1;  People  v.  Dennison,  84  N.  Y.  272; 
CorHngs  v.  StaU,  99  N.  Y.  491;  Rezford  v.  State,  106  N.  Y. 
229;  Gates  v.  StaU,  128  N.  Y.  221. 

In  People  y.  Squire^  110  N.  Y.  666,  we  held  that  a  Judgment 
in  a  mandamus  proceeding  against  the  commissioner  of  pub- 
lic works  of  the  city  of  New  York  did  not  bind  the  city  for  the 
reason  that  it  was  not  a  party  to  the  litigation.  In  Parmenter 
T.  StatCy  186  N.  Y.  164,  recently  decided  in  this  court,  we  were 
of  opinion,  although  it  was  not  necessary  there  absolutely  to 
onnounce  it,  that  a  judgment  in  a  mandamus  proceeding 
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against  the  comptroller  of  the  state  was  not  re$  adjudieaU 
against  the  state,  and  did  not  create  an  estoppel  against  it  for 
the  reason  that  it  was  not  a  party  to  the  proceeding,  although 
the  attorney-general  appeared  there  in  defense  of  the  comp- 
troller. That  the  state  is  not  bound  by  the  adjudication  in 
the  mandamu9  proceeding  is  also  shown  by  the  case  of  Corr 
T.  United  States,  98  U.  S.  438. 

Bat  it  is  further  said  on  behalf  of  the  elaimant  that  the 
state  was  bound  by  the  certificate  given  by  the  managers  of 
the  asylum  under  the  compulsion  of  the  judgment,  without 
reference  to  the  circumstances  under  which  it  was  made. 
There  is  nothing  in  the  act  by  which  the  managers  of  the 
asylum  were  constituted  which  makes  their  certificate  thus 
given  binding  upon  the  state  or  even  evidence  against  the 
state.    It  was  not  a  certificate  based  upon  their  judgment  or 
upon  any  examination  made  by  them,  or  upon  any  exerdss 
of  their  discretion,  but  a  certificate  compelled  by  a  judgment 
not  binding  upon  the  state  and  not  evidence  against  the  state. 
There  is  nothing  in  the  contracts  requiring  the  managers  to 
give  such  a  certificate.    Under  the  first  contract  the  firm  of 
Linus  Jones  Peck  &  Co.  were  to  be  paid  for  certain  kinds  of 
etone  delivered  seventy-five  per  cent  of  the  price  thereof 
monthly,  upon  the  estimate  of  the  supervising  architect  or 
superintendent  of  the  quantity  delivered  the  month  preceding 
such  estimate;  and  the  remaining  twenty-five  per  cent  thereof 
monthly  after  the  same  shall  have  been  laid  in  the  wall  and 
measured  and  accepted  by  the  supervising  architect  and  su- 
perintendent of  the  building;  and  for  other  kinds  of  .stone 
they  were  to  be  paid  seventy-five  cents  per  cubic  foot  to  be 
measured  by  the  supervising  architect  or  superintendent  and 
paid  for  at  the  end  of  each  month  after  the  same  had  been 
delivered  npon  the  ground  and  approved  by  the  snpervising 
architect  and  superintendent    The  contract  contains  the  for* 
ther  provision  that  the  board  of  managers  **  hereby  covenant 
and  agree  with  the  party  of  the  second  part  to  estimate  and 
measure  all  stone  delivered  monthly  after  the  delivery  thereof 
as  aforesaid,  and  to  pay  for  the  same  in  accordance  with  the 
provisions  of  this  contract  hereinbefore  mentioned.'*     Under 
the  second  contract  for  cutting  the  stone,  it  was  provided  that 
the  board  of  managers  should  cause  monthly  estimates  to  be 
made  at  the  end  of  each  current  month  by  the  supervising 
architect  and  superintendent  of  all  work  done  or  completed 
during  the  month,  and  to  pay  ninety  per  cent  of  the  amoant 
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thereof  on  the  lint  of  the  ensuing  month,  and  fbrtber,  to  have 
the  work  meaaured  in  the  wall,  or  bo  maoh  thereof  as  should 
be  laid  monthly,  at  the  end  of  eaeh  current  month  as  th* 
work  progressed,  by  the  superrising  architect  and  superinteiH 
dent,  and  on  the  first  of  the  succeeding  month  pay  in  fall  for 
the  work,  leet  ninety  per  cent  previously  paid  upon  the 
monthly  estimate  for  the  same  work,  to  the  end  that  there 
might  be  final  settlements  monthly  of  the  work  as  it  pro* 
gressed  until  its  completion. 

It  is  very  clear  from  these  provisions  in  the  contracts  that 
the  estimatea  and  measurements  were  to  be  made  by  the 
superintendent  and  supervising  architect.  They  were  to  in* 
spect  and  accept  the  work  and  material,  and  it  was  upon 
their  estimates  and  certificates  that  payments  were  to  be 
made.  There  is  no  provision  whatever  for  certificates  to  be 
made  by  the  managers  as  a  necessary  preliminary  to  the  pay- 
ment of  the  amounts  due  the  contractors;  and  the  practice 
under  the  contracts  was  in  accordance  with  these  views.  As 
the  materials  were  delivered  and  the  work  performed,  the 
■upervising  architect  and  superintendent  made  the  measure- 
ments and  ascertained  the  amounts  due  for  the  work  and 
materials  and  certified  the  same  to  the  board  of  managers. 
The  board  of  managers  thereupon  caused  vouchers  to  be  made 
for  such  measurements  and  estimates,  and  delivered  the 
same  to  the  firm  from  time  to  time,  and  made  the  payments 
of  seventy-five  per  cent  under  the  first  contract  and  ninety 
per  cent  under  the  second  contract  as  provided  therein.  The 
vouchers  thus  made  and  presented  to  the  firm  upon  which 
payments  were  made  to  them  were,  after  the  payments,  re- 
turned to  the  managers.  It  cannot,  therefore,  be  said  that 
the  cause  of  action  of  the  claimant  first  accrued  when  the 
certificate  was  executed  by  the  board  of  managers  under  and 
in  pursuance  of  the  judgment  in  the  rnandamita  proceeding. 
The  payments  of  seventy-five  per  cent  and  ninety  per  cent 
were  due  to  the  firm  when  the  material  and  work  were  ac- 
cepted, measured,  and  certified  to  by  the  supervising  archi- 
tect and  the  superintendent,  and  certainly  when  the  vouchers 
were  made  by  the  managers  upon  which  they  made  payments 
to  the  firm.  When  the  remaining  sums,  to  wit,  twenty-five 
per  cent  under  the  first  contract  and  ten  per  cent  under  the 
■econd  contract,  which  are  the  sums  mainly  now  in  contro* 
Tersy,  became  due  according  to  the  terms  of  the  contract,  the 
eontractors  were  entitled  to  the  payment  of  the  same;  and  if 
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upon  thdr  demand  payment  was  refused,  they  ooald  have 
instituted  proceedings  before  the  state  board  of  audit  and 
could  thus  have  had  their  claim  adjudicated,  and  ooald  havs 
obtained  payment  of  any  award  made  to  them«  Bven  if  apon 
a  hearing  before  the  state  board  of  audit  it  would  haTS  besa 
requisite  for  them  to  have  the  vouchers  showing  the  amounts 
due  them  for  materials  and  work,  those  vouchers  were  in 
existence,  either  with  the  managers  or  with  the  state  eomp- 
troUer,  and  could  easily  have  been  procured  for  evidenos 
before  the  state  board  of  audit  But  still  further,  having  de- 
livered the  materials  and  performed  the  work,  all  of  which 
had  been  accepted  by  the  state,  even  if  the  contraoton  had 
needed  the  certificate  of  the  managers  as  a  condition  prece- 
dent to  the  payments,  they  could  have  demanded  it,  and  its 
nnjnst  refusal  would  have  enabled  them  to  prosecute  their 
claim  before  the  state  board  of  audit  without  it:  Thomoi  v. 
FUury,  26  N.  Y.  26;  Ndan  v.  WhUney,  88  N.  Y.  648;  Smith 
V.  Alker,  102  N.  Y.  87;  Flaherty  v.  Miner,  128  N.  Y.  882. 

If  we  assume  that  the  certificate  of  the  asylum  manageis 
was  competent  evidence  against  the  state  of  the  amounts  due 
upon  the  contracts,  then  it  only  shows  what  amounts  became 
due  to  the  contractors  about  fourteen  years  before  its  dats^ 
and  does  not  establish  that  they  became  due  for  the  first 
time  at  its  date. 

Assuming,  therefore,  that  all  these  facts  which  appeared  in 
Ihe  judgment  rendered  in  the  mandamtu  proceeding  were 
properly  in  evidence,  it  is  clear  that  this  claim  was  barred  by 
the  statute  of  limitations  long  before  it  was  filed  in  the  board 
of  claims:  Laws  of  1888,  c.  205,  sec.  7.  Unless  the  judgment 
in  the  mandamus  proceeding  is  ree  adjudieata  against  the 
state,  there  is  absolutely  no  basis  upon  which  this  award  can 
rest,  and  having  reached  the  conclusion  that  it  is  not,  the 
award  must  be  reversed  and  a  new  trial  granted  before  the 
board  of  claims,  costs  to  abide  the  event. 

All  concur,  O'Bbibk  and  Maynard,  JJ.,  not  sitting. 

JUDOMKirr  AOAIVST  A  CiTT  IB  BlNDINQ  OV  THX  StATB  AKD  TBI  PlOPU 

TBBRBOF,  whan  the  quettion  was  oonceroing  land  whioh  the  poopio  eUinMd 
to  hold  in  trnat  as  a  publio  park  dedicated  to  pnblio  nae  as  such:  Peopk  v. 
ffoUaday,  98  OaL  241;  27  Am.  St  Rep.  186.  Bee  also  the  discussion  of  Ihs 
question  appended  to  the  report  of  that  ease  in  the  present  series.  Similaily 
n  Judgment  against  a  oonnty  or  its  legal  representatiTes  in  m  matter  of  gen* 
ml  interest  to  the  people  thereof  concludes  not  only  the  parties  named  as 
defendants,  but  also  the  citisens  of  the  county  not  so  named:  Smuk  t.  JV«^ 
moil,  24  Fla.  209;  12  Am.  St.  Rep.  190. 
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[117  HBir  TOU,  417.] 

CoBfOBAmnHL— Puu  ov  ViOBA  Vaam  oaxvot  bb  Atiiud  «v  te  Mrad 
•gainslui  ebUgalion  fai— iwd,  wh«Q  Um  oonteMl  has  in  good  fiith  bo«i 
porformod  1^  tfao  ottior  ooatnoliiig  pftrfy*  and  tho  oorporatioQ  haa  had 
the  baiieflt  of  il  This  ploa  ahovld  aorw  prarail  when  il  would  Ml 
adTaaoa  Jvatioa. 

CtevoBATioira.— Qmom  Am  ICavaabm  ov  ▲  Oobvobatiov  (umor  bb 
flBLD  FsBBOVALLT  LuBLB  apoB  a  oootraol  ontored  inlo  by  them  while 
•olbig  for  tfao  oorporatioot  oo  tfao  groand  thai  tfao  oootraot  waa  foroigs 
to  and  indopondontof  tfao  oorporata  buslBooaof  tfao  oorpoffttion.  aad  aol 
a  propor  or  noooMary  inoidiiit  tfaoroof. 

OMffOBAnDV.  — PBBB0V1&  lilABIUVr  Of  fKB  ABBHIB  Of  A  OOBPORATIOV 

oannol  bo  Oitabliafaod  bj  proring  thai  tboy  dotorminod  to  ontor  upon 
tfao  boainoH^  and  did  OBtornpoB  aad  manago  it  withont  any  formal  aotiott 
OB  tho  pari  ol  tfao  oorporattoo  or  ito  board  of  dirtoton^  if  il  fnrthor  ap* 
poan  that  ao  ooo  waa  iatoroatod  in  tho  bosinooa  ozoopt  aa  a  ttookholdor 
of  tho  oorporalioo,  and  thai  tho  profito  of  tho  boainow  wero  raooiTod  and 
Ibo  ozpenaio  tfaoroof  paid  by  snob  oorporation. 

JVBT  TbIAL.  —  JusaBi  ABB  Ho  LOVOBB  BbQUIBBD  id  SOBIIIT  A  QUBBTIOB 

flioraly  booaaaa  aomo  oridonoo  baa  boon  introdoood  by  a  party  baying 
tho  harden  of  proof,  vnloaa  tho  oridonoo  bo  of  anoh  a  oharaotor  thai  il 
woold  warrant  tho  Jory  in  finding  a  rordiot  in  faror  of  that  party. 
JVBT  Tbial. — Iv  TBBBB  D  Ko  Byidbmob  vpov  AH  L»UK  before  a  Jary,  and 
tho  woight  of  oridenoe  ia  ao  deddedly  preponderating  ia  foTor  of  ooo  aldo 
that  a  Tordiot  oontrary  to  it  wonld  bo  aet  aside,  it  is  the  dnty  of  tfao  trial 
Jndgo  to  nonsoit  or  to  direot  a  rordiot^  as  tho  ease  may  reqniro. 

Action  to  reooTcr  the  value  of  goods  shipped  by  plaintiflRk 
Jadgment  in  favor  of  plaintiffs,  and  defendant  appealed. 

John  A.  Deady^  for  the  appellants. 

Horace  E,  Deming^  for  the  respondents. 

Gbat,  J.  The  plaintiffs  were  a  mercantile  firm  in  Mobile^ 
Alabama,  and  have  brought  this  action  to  recover  for  the 
value  of  goods  shipped  to  them  from  New  York  upon  a 
steamship  of  what  was  known  and  advertised  as  the  New 
York  and  Mobile  Steamship  Line.  The  shipping  contract 
had  been  made  with  a  person  signing  asi^'agent"  merely,  the 
paper  being  headed  *'  New  York  and  Mobile  Steamship  Line." 
Ths  vessel  was  lost  upon  the  voyage,  and  the  defendants  are 
aaed  as  having  been  engaged  as  common  carriers,  under  the 
name  above  stated,  in  the  business  of  transporting  freight 
and  merchandise  between  the  ports  of  New  York  and  Mobile. 
Their  answer  denies  that  allegation.  Upon  the  trial  it  was 
aboirn  that  the  New  York  and  Mobile  Steamship  Line  was 
not  a  oorporation,  but  a  mere  name  or  title;  and  the  plain* 
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tilb  introduoad  evidenoe  for  the  parpota  ci  astablishing  that 
iha  defandanta  wera  aaaodatad  togathar  in  tranaacting  tta 
bualDaaa  mider  that  nama.  Upon  tha  pari  of  tha  defendaulB 
aTidenoa  waa  givan  to  ahow  that  tha  dafendanta  were  the  olB- 
eara  and  managara  of  a  corporation^  organiied  under  the  gen- 
eral mana&ctoring  act  of  this  atata,  and  tranaacting  basinesa 
under  the  name  of  ^Lombard,  Ayrea  ft  Go^**  and  that  thia 
ataamahip  enterpriae  waa  oonducted  by  that  corporation,  in 
connection  with  their  chartered  bnaineaa,  which  waa  Uie  ''dis- 
tilling and  refining  of  petroleum/'  and  the  buying^  aelling;  or 
other wiae  dealing  ^  in  all  materials,  apparatua,  and  produela 
neceaaary  or  uaaiul  thereto,  or  reaulting  therefrom,  etc'' 

The  defendanta*  eounael,  at  the  cloaa  of  the  plaintiflV 
proofSi  moved  to  diamiaa  tha  complaint  on  the  ground, 
among  othera,  that  no  cause  of  action  was  shown  against  tha 
dafendanta,  and  when  all  the  proofs  were  in  he  moved  ta 
direct  a  verdict  for  the  defendants,  on  the  ground  that  no 
connection  was  shown  between  the  plaintiffs  and  them  in  the 
oontract.  Both  motions  were  deniedi  and  the  denials  were 
excepted  to,  and  the  question  is  thus  raised  as  to  whether 
there  was  any  evidence  for  the  jury  to  consider  which  estab- 
lished or  tended  to  establish  the  fact  that  the  defendants 
were  associated  in  running  this  steamship  line  in  their  indi- 
vidual interest,  and  not  the  corporation  of  Lombard,  Ayrea  ft 
Co.  If  the  evidence  was  conflicting  upon  that  question,  if  it 
was  open  to  opposing  inferences  by  the  jury,  we  should  not 
be  authorized  to  interfere  with  their  verdict;  but  wo  are  un- 
able to  find  anything  in  the  record  from  which  it  could  justly 
be  inferred  that  these  defendants  were  individually  conoemed 
in  this  enterprise;  or  that,  in  all  its  incidents,  it  waa  not  coo* 
ducted  by  and  for  Lombard,  Ayrea  ft  Co.,  the  defandanta,  aa 
the  managers  of  that  corporation,  having  the  management  and 
direction  of  the  steamship  business,  through  agents  aalaotad 
by  them,  at  the  two  ports.  This  was  made  evident  upon  tha 
testimony  of  the  witnesses  whom  the  plaintiffs  called  and 
examined.  One  of  these  witnesses,  named  Tweedy,  had  bean 
a  clerk  of  the  firm  of  Bo  wring  and  Archibald,  who  chartered 
the  vessels,  and  his  testimony  was  that  that  firm  acted  aa 
agents  for  the  corporation  of  Lombard,  Ayres  ft  Ca  in  seour* 
ing  the  charter  party;  that  they  acted  for  a  while  aa  agents 
of  the  line,  and  kept  an  account  for  each  voyage,  and  that  the 
expenses  in  excess  of  receipts  were  paid  by  Lombard,  Ayres 
ft  Co.,  and  when  receipts  were  in  excess  of  expenaaat  they 
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would  hand  over  a  check  to  that  corporation.  From  fhe  orl- 
dence  of  that  witness  it  would  seem  clear  enough  that  the  d»* 
fendants  did  not  inaugurate  and  run  the  line  for  themselTea. 
Upon  the  evidence,  however,  of  another  witness,  Haven,  it  Is 
insisted  that  the  jury  were  warranted  in  finding  against  the 
defendants,  on  the  question  of  who  were  the  principals  behind 
the  agent  who  had  made  the  contract  with  the  plaintiflTs. 
But  his  testimony  does  not,  when  fairly  read,  bear  the  eon* 
■truction  nor  justify  the  inference  contended  for. 

Haven  was  secretary  of  the  Lombard,  Ayres  ft  Ca  corpo- 
ration, and  he,  particularly,  managed  this  line  of  steamships. 
From  his  testimony  it  appeared  that  the  establishment  of  the 
line  was  determined  upon  between  himself,  and  Mr.  Lombard 
and  Mr.  Ayres,  who  were,  respectively,  the  president  and 
▼ice  president  of  the  Lombard,  Ayres  ft  Co.  corporation. 
Undoubtedly,  between  these  three,  the  inauguration  of  this 
enterprise,  its  policy,  management  and  all  measures  in  the 
interest  of  the  line  were,  or  we  must  assume  that  they  were, 
discussed  and  decided  upon.  There  seems  to  have  been  no 
reference  of  matters  to  the  action  of  the  board  of  trustees  of 
Lombard,  Ayres  ft  Go.,  and  the  official  records  of  that  com- 
pany were  said  to  be  bare  of  any  official  action  by  that  body 
in  reference  to  the  direction  of  *the  affairs  of  the  line;  and  it 
Appeared  that  those  three  gentlemen  decided  all  such  matters 
by  themselves,  and  in  the  most  informal  way,  so  far  as  the 
corporation  was  concerned.  While  from  Haven's  testimony  it 
did  certainly  appear  that  this  line  of  steamers  was  started  and 
ron,  as  the  result  of  the  informal  action  or  decision  of  himself 
and  his  two  associates;  that  they  controlled  and  managed  it 
equally  informally  between  themselves;  that  the  board  of 
trustees  of  Lombard,  Ayres  ft  Co.  did  not  act  officially  with 
respect  to  it,  and  that  the  company's  boDks  contained  no  record 
of  resolutions  nor  memoranda  upon  the  subject  of  the  man« 
agement  of  this  line;  nevertheless,  it  did  appear,  upon  his 
examination  by  plaintiffs,  that  Lombard,  Ayres  ft  Ca  fur« 
nished  the  agents  of  the  line  with  the  funds  to  pay  its  bills 
and  expenses;  and  upon  his  cross-examination,  that  Mr.  Lom- 
bard and  Mr.  Ayres  were  the  appointed  managers  of  the 
affairs  of  Lombard,  Ayres  ft  Co.,  having  absolute  control; 
that  the  agents  of  the  steamship  line  were  the  agents  for  that 
eorporation;  that  this  line  was  run  as  one  of  its  departments, 
and  that  the  witness,  Lombard  and  Ayres  were  neither  asso- 
eiated  together  nor  had  any  interest  in  the  line,  except  as  they 
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were  interesied  In  {he  oorporatioQ  as  itodkbolden  and  Om 
principal  oflSoera  or  managers. 

The  plaintiffs  placed  mnch  reliance  npon  this  evidenoeii  la 
its  failure  to  show  any  facts  making  this  steamship  enterpriss 
to  appear  in  anywise  as  a  corporate  matter,  and  becaasib 
from  the  way  it  was  started  and  conducted,  it  might  fairly  be 
inferred  that  these  three  defendants  were  concerned  in  the 
undertaking  as  individuals  and  not  as  trustees.    They  argos 
that  this  inference  is  not  only  warranted  by  the  evidenosi 
but  that  it  is  borne  out  by  the  legal  limitations  upon  the  char- 
tered powers  of  Lombard,  Ayres  A  Go.,  which,  being  incor- 
porated under  the  provisions  of  the  general  manufacturing  ae^ 
was  legally  incapable  of  operating  a  steamship  line,  or  of  aot- 
ing  as  common  carriers  in  the  transportation  of  merchandise. 
They  say  that  there  was  a  strong,  if  not  a  conclusive  presump- 
tion that  such  an  undertakiug  was  no  part  of  the  corporate 
business  in  which  Lombard,  Ayres  A  Co.  was  anthorised  to 
engage,  and  they  suggest  that  the  trial  judge  should  have 
ruled,  because  of  the  provisions  of  the  charter  of  that  corpo- 
ration, that  there  was  no  question  of  fact  for  the  jury  at  alL 
Upon  the  proposition  advanced,  and  assuming  for  the  purpose 
of  the  discussion  that  it  was  without  the  chartered  powers  of 
Lombard,  Ayres  &  Co.  to  charter  vessels  and  to  carry  freight, 
we  think  a  plea  of  vitra  vires  would  have  been  unavailable  as 
a  defense  to  the  corporation,  if  it  had  been  sued  upon  an  exe- 
cuted contract  made  by  its  agent.    An  extended  discussioii 
of  this  question  is  hardly  necessary  to  be  entered  upon.    It  is 
suflBcient  for  our  purpose  to  say  that  the  plea  of  tdtra  vim 
cannot  be  availed  of  to  defend  against  an  obligation  incurred, 
when  the  contract  has  been  in  good  faith  performed  by  the 
other  contracting  party  and  the  corporation  has  had  the  bene- 
fit of  it:   Whitney  Arms  Co.  v.  Barlow^  63  N.  Y.  62;  20  Am. 
Rep.  504;  and  see  Holmes  v.  WiUard,  125  N.  Y.  75-80.     The 
plaintiffs  were  dealing  with  the  agent  of  an  undisclosed  prin* 
cipal  and  they  had  the  option  to  sue  the  agent,  or  the  prin- 
cipal when  discovered.    If  they  had  sued  Lombard,  Ayres  dk 
Ca  to  enforce  this  liability  under  the  contract  of  its  agent,  it 
could  not  have  escaped  by  the  plea  of  ultra  vires.    To  admit 
of  such  a  proposition  would  be  to  overlook  the  rule  that  the 
plea  should  never  prevail  when  it  would  not  advance  justios. 
That  a  corporation  has  engaged  in  a  business  foreign  to  its 
chartered  powers  might  afford  ground  for  complaint  and  ac- 
tion by  its  stockholders;  but  not  for  a  defense  to  its  liability 
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to  others,  who  have  acted,  under  such  circumBtanoei,  as  are 
liere  disclosed,  in  good  faith  in  their  dealings  with  its  agents. 
We  do  not  see  that  the  argument  referred  to  by  the  respond- 
ents in  that  connection  has  any  force  or  bearing  upon  the 
question  of  whether  the  defendants  were  liable  to  the  plain- 
tiffs.  The  trial  judge  fell  into  a  great  misapprehension  when, 
in  his  charge  to  the  jury,  he,  in  effect,  instructed  them  that, 
in  determining  the  question  of  the  defendants'  liability,  they 
eould  consider  whether  the  running  of  this  steamship  line 
was  not  something  foreign  to,  and  independent  of,  the  corpor* 
ftte  business  of  Lombard,  Ayres  A  Co.,  and  not  a  necessary 
»  proper  incident  of  its  business. 

What  had  that  to  do  with  establishing  the  defendants'  lia- 
hilify  upon  the  contract?  It  might  be  perfectly  true  that  the 
oorporation  had  engaged  in  a  business  project  not  contem- 
plated by  its  charter,  and  yet  that  fact  would  not  go  to  estab- 
lish a  contract  liability  in  the  individuals  who  were  its  officers, 
and  who  had,  as  such,  managed  and  directed  the  undertaking. 
If  the  evidence  was  such  as  to  warrant  two  inferences ;  onSi 
that  the  line  was  the  individual  enterprise  of  the  defendants, 
and  the  other  that  it  was  an  enterprise  conducted  as  a  depart- 
ment of  the  corporation,  of  which  the  defendants  were  officers, 
then  the  question  to  be  submitted  to  the  jury  was,  which  of 
these  two  inferences  they  would  draw.  The  inference  that  it 
was  the  individual  enterprise  of  these  defendants,  must,  how- 
ever, be  based  upon  evidence  tending  to  establish  the  fact 
affirmatively  and  not  negatively,  that,  if  the  corporation  did 
oot  own  the  enterprise,  because  it  could  not  lawfully  do  so 
under  its  charter,  therefore,  the  defendants  were  associated  in 
its  ownership  and  conduct  as  individuals. 

Returning  then  to  the  question  of  what  evidence  there  is  in 
the  record  to  show  that  the  defendants  were  engaged  in  this 
business  enterprise,  we  find  that,  whatever  may  have  been  the 
language,  or  the  more  or  less  general  expressions  of  the  wit- 
ness Haven,  as  to  its  inception  upon  the  sole  decision  of  him- 
self, Lombard  and  Ayres,  and  as  to  its  conduct  in  the  same 
way;  and  however  informal  and  irregular  the  undertaking, 
from  the  absence  of  any  official  or  corporate  action  by  the 
board  of  trustees  or  by  the  stockholders.  Haven  did  positively 
testify  that  he,  Lombard,  and  Ayres  had  no  individual  interest 
in  it,  and  that  it  was  a  department  of  the  business  of  Lom- 
bard, Ayres  A  Co.  Upon  that  evidence,  supplemented,  on  the 
part  of  the  defendants,  by  evidence  showing  that  Lombard 
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and  Ajn§  had  been  appcnnted  managers  of  Lombard,  Ajm 
A  Co.,  with  full  and  absolute  powers  of  control  and  manage- 
ment oyer,  and  relating  to,  its  business  affaim;  that  thi 
steamers  were  chartered  by  agents  for  that  corporation^  in  aid 
of  its  business,  in  order  to  procure  staves  and  shooks  for  thi 
manufacturing  of  barrels  and  cases;  that  no  one  had  any 
interest  in  that  business,  except  as  a  stockholder  of  the  cor> 
poration,  and  that  moneys  received  were  paid  to  and  all  ex- 
penses incurred  were  paid  bj  the  company;  in  that  and  like 
evidence  we  do  not  think  that  there  was  anything  which  jos- 
ti6ed  an  inference  that  the  defendants  were  running  this  line 
as  their  individual  enterprise.  Conceding  to  the  testimcMiyef 
Haven  the  widest  sense,  we  could,  at  most,  extract  fairlj  from 
it  that  he,  Lombard  and  Ayres,  with  apparently  unlimited 
powers  in  relation  to  the  affairs  of  the  corporation  of  Lombard, 
Ayres  &  Co.,  engaged  it  in  more  or  less  independent  enter- 
prises, on  their  own  judgment  and  without  much,  if  any,  re- 
gard to  the  chartered  powers  of  their  corporation  and  without 
going  through  the  form  of  putting  their  acts  in  official  guise, 
or  seeking  corporate  sanction.  But,  with  all  that  in  view«  and 
with  the  positive  and  uncontradicted  denials  of  any  individual 
interest,  it  cannot  be  said  to  follow  that,  because  of  this  ntier 
indifference,  or  neglect,  to  secure  authority  from,  or  to  oover 
their  acts  by,  some  action  of  the  board  of  trustees,  the  officers 
became  individually  liable  as  partners  to  third  parties.  As 
formerly  suggested,  such  conduct  or  misconduct,  might  gif 
rise  to  proceedings  by  the  state,  or  by  the  stockholders;  but  it 
would  not  constitute  any  ground  for  a  defense  by  the  oor* 
poration,  when  sued  upon  its  agent's  contract,  as  in  a  cass 
like  this. 

At  most,  it  was  only  open  to  a  surmise  that  the  defendants 
were  individually  concerned  in  running  this  steamship  line^ 
and  that  was  not  enough  to  justify  the  trial  judge  in  letting 
the  case  go  to  the  jury.  To  permit  a  jury  to  speculate  and 
surmise  upon  a  question  of  responsibility  is  to  withdraw  finom 
the  litigant  a  safeguard  intended  for  the  protection  of  his 
rights.  He  is  entitled  to  the  judgment  of  the  court  upon 
questions,  to  which  the  character  of  the  evidence  admits  of 
but  one  answer.  No  such  possibilities  of  a  failure  of  josties 
should  be  countenanced.  In  the  case  of  Improvement  Csi  v« 
Munson^  14  Wall.  442,  Justice  Clifford  well  said:  ^  Nor  ars 
judges  any  longer  required  to  submit  a  question  to  a  jury 
merely  because  some  evidence  has  been  introduced  by  the 
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party  haying  the  hurden  of  proof,  unlen  {he  evidence  be  of 
0uch  a  character  that  it  would  warrant  the  jurj  in  finding  a 
verdict  in  favor  of  that  party.    Formerly  it  was  held  that  if 
there  was  what  wae  called  a  Bcintilla  of  evidence  in  support 
of  a  case,  the  judge  was  bound  to  leave  it  to  the  jury;  but  re- 
oent  decisions  of  high  authority  have  established  a  more  rea* 
Bonable  rule;  that  in  every  case,  before  the  evidence  is  left  to 
the  jury,  there  is  a  preliminary  question  for  the  judge,  not 
whether  there  is  literally  no  evidence,  but  whether  there  is 
any  upon  which  a  jury  can  properly  proceed  to  find  a  verdict 
fi>r  the  party  producing  it|  upon  whom  the  onu$  of  proof  rests.'' 
The  rule  should  be  regarded  as  settled,  under  all  the  au- 
thorities, as  well  by  the  decisions  of  the  courts  of  this  state  as 
by  those  of  England,  that  where  there  is  no  evidence  upon  an 
issue  before  the  jury,  or  the  weight  of  the  evidence  is  so  de- 
cidedly preponderating  in  favor  of  one  side  that  a  verdict  con- 
trary to  it  would  be  set  aside,  it  is  the  duty  of  the  trial  judge 
to  nonsuit,  or  to  direct  the  verdict,  as  the  case  may  require. 
Reference  to  the  following  cases  will  suffice:  Budd  v.  Davi$j  8 
Hill,  287;  7  Hill,  629;  People  v.  Board  of  Pdiee,  85  Barb.  651; 
Herring  v.  Hoppock,  15  N.  Y.  409;  WUd$  v.  Hudson  Biv.  B.  B. 
Co^  24  N.  Y.  480;  Coming  v.  Troy  etc.  Factory,  44  N.  Y.  577; 
Neuendorf  v.  World  Mut.  L.  Ine.  Co.,  69  N.  Y.  889;  Dufight  v. 
Germania  Life  Ine.  Co.^  108  N.  Y.  841 ;  57  Am.  Rep.  729;  Seho- 
fidd  V.  Chicago  etc.  Ry  Oo.^  114  U.  a  615-619;  ChMther  v. 
Liverpool  He.  Ine.  Co.^  184  U.  S.  110, 116;  Metropolitan  Ry  Ce. 
w.  Jaekeon^  L.  B.  8  App.  0. 198,  Lord  Blackburn's  opinion. 

Applying  this  just  rule  in  this  case,  it  is  clear  that  the  judge 
erred  in  submitting  the  question  to  the  jury  of  the  defendants' 
liability,  when  there  is  no  evidence  which  could  properly  and 
justly  have  warranted  them  in  finding  against  them,  or  whioh 
could  have  withstood  the  test  of  a  motion  to  set  aside  the  ver- 
dict If  it  could  have  been  shown  that  the  conduct  of  this 
line  was  the  subject  of  recorded  official  action  by  the  board 
of  trustees  of  the  Lombard,  Ayres  &  Co.  corporation,  it  could 
not  have  been  pretended  that  the  defendants  were  liable. 

The  cases  referred  to,  where  members  of  a  corporation,  oon« 
tinning  to  do  business  after  the  expiration  of  its  charter,  have 
been  held  as  partners,  as  to  third  persons,  for  the  acts  or  con- 
tracts of  agents;  or  where  parties  who  are  actually  partners 
imAer  seM,  and  who  do  business  under  some  corporate  name, 
have  been  individually  held  to  a  partnership  liability,  have 
no  application  to  this  case,  where  the  corporation  was  a  going 
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ooucern,  but,  as  it  is  claimed,  had  engaged  in  a  busineai  W 
jond  the  scope  of  its  chartered  powers.  The  fact  is  thati  hov^ 
ever  much  it  may  have  exceeded  its  aothoriied  powers  ui  €Df 
gaging  in  such  a  basiaess,  nevertheless,  it  did  engage  in  i^ 
and  a  eontract  liability  arising  thereout  could  not  be  avoided 
by  any  plea  of  haying  exceeded  its  powers;  that  waa  a  qii» 
tion  which  concerned  its  stockholderSi  or  the  state,  and  not 
the  plaintiffs.  If  the  defendants  could  not  have  been  deemed 
liable,  had  it  been  shown  that  the  business  of  the  ataamshtp 
line  was  the  subject  of  the  official  action  of  the  l>oard  df 
trustees,  and  was  within  the  corporate  management  of  Lom* 
bard,  Ayres  A  Ca,  it  does  not  follow,  because  of  the  loose, 
defectiye,  or  irregular  way  in  which  that  corporation's  inter* 
ests  were  evidenced  and  managed,  in  that  undertaking  into 
which  it  had  been  launched  by  its  managers,  that  the  liahil* 
ity  had  shifted  from  it  upon  the  individuals  who  were  its  oA- 
oers  or  managers. 

Our  conclusion  is  that  the  trial  judge  erred  in  refusing  to 
dismiss  the  complaint,  or,  subsequently,  to  direct  a  verdict 
for  the  defendants,  and  that  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered|  with  ooats  to 
abide  the  event 

All  concur,  except  O'Bmsir,  J.,  dissenting. 

OoRPOBATioxa  »  Thi  Plba  ov  Uunu  Y uuh  8hoou»  sot  Puvail  •■  a 
fenend  rale,  whether  interpoeed  for  or  ageinefe  a  eorponttioii,  whea  it  wooU 
not  adranoe  jostice,  bfat»  on  the  oontrery,  would  Moompliah  a  legal  wroogi 
Oanom  OU^  efe.  Bank  ▼.  Oarmm  d^  tie.  0<k^  90  ICioh.  600;  SO  Am.  81  Bepi 
464,  end  oote  oolleetias  previoiie  deoiaioiie  in  this  eerlee  to  Hie  enae 
poinl  When  a  eorporatioa  hae  enjoyed  the  benefite  of  a  oontraol^  It  aa»- 
aot  elaini  that  it  was  uUra  wkm  for  tiie  pnrpoee  of  eeoaping  ite  BabiUtiee: 
Skerrmm  Cenier  Tomm  Co,  v.  MorHt,  4S  Kan.  282;  19  Am.  St  Bep.  1S4; 
Long  ▼.  ChargkL  eCe.  B^f  Otw*  91  Ala.  619;  24  Am.  St  Rep.  931;  Skerman 
OaUer  Tmm  Oa,  r.  Fkkiktt^  4tf  Kan.  624;  Hebm  Brtmktg  Gx  v.  Wkumarfh 
187  IlL  809. 

Trial  » WrrHDaAWAL  ov  na  Oasb  vbom  thb  Jvar.  —  II  b  the  daij 
el  the  trial  judges  when  reqneited  before  the  enbmission  of  the  eaee  to  the 
jory,  to  deoide  ae  a  preliminarj  qneetion  of  law  whether  there  ie  aaj  evi- 
denoe  on  whioh  the  Jury  oonld  properly  find  a  verdiet  for  the  party  on 
tim  harden  of  prool  liee^  and,  if  tiiere  la  aol^  he  oaght  to  withdraw  tte 
from  the  Jnryt  Mfm^^.  Ihtnit  ila  A  J.  Ox,  M  Mieh.  S8|  8 
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Madison  Squabs  Bank  v.  FkEBOi. 

[U7  N>w  Toes,  4M.) 

▲  Nmotiablb  IiraTBumiiT  Pubpobtoio  to  bb  Patablb  to  thb  MAxn^ 
AHB  BT  Um  iHDOBtiBD  to  %  third  person  and  by  the  Utter  indorsed  im 
another,  ie  binding  upon  the  maker  as  a  principal  debtor,  and  he  ie  lla^ 
Uo  to  pay  the  debt  in  preferenoe  to  and  in  ezolosion  of  all  tiie  other 
parties  to  the  paper,  and  they,  in  some  form  or  other,  are  entitled  to 
hare  final  reconrse  against  hinu 

IVDOKSBB,   PaTMBNT  BT,  WHB9  DOBi  HOT  DiBORAROB  THB  MaKBB.  —  If  B 

negotiable  instmment  payable  to  the  order  of  the  maker  is  indorsed  by 
him  to  a  third  person,  who^  in  torn,  indorsee  it  to  another,  a  payment 
Buide  by  tnoh  third  person  in  partial  discharge  of  his  liability  as  in« 
dorser  does  not  diminish  the  liability  of  the  original  maker  to  any 
extent^  and  the  holder  is  still  entitled  to  reoorer  Judgment  against  tha 
Buker  for  the  full  amount  of  the  paper,  though  to  the  extent  of  the 
payment  made  by  the  indorser,  the  recorery  must  be  held  in  trust  for 
him. 

Action  upon  m  promiBBory  nolo  in  whioh  the  Jadgment 
both  of  the  trial  court  and  of  the  general  term  was  in  fitmr 
of  the  plaintiff. 

David  Keane^  for  the  appellant. 

Joftfi  Dalo&imty,  for  the  regpondent^ 

Finch,  J.  We  have  a  noyel  and  interesting  question  be* 
fore  ns  on  this  appeal,  although  its  apparent  importance  will 
lessen  as  we  pass  from  first  impressions  to  some  slower  re* 
flection.  It  arises  upon  facts  which  are  very  brief  and  simple, 
and  may  at  once  be  stated.  The  defendant  Pierce  made  his 
promissory  note  payable  to  his  own  order,  and  indorsed  it  to 
the  Bates  Company,  Limited,  which  indorsed  it  to  the  plain* 
ilff  bank,  the  latter  discounting  it,  and  paying  the  proceeds 
oyer  to  the  immediate  indorser.  Thereafter  the  Bates  Com- 
pany became  insolvent,  and  passed  into  the  hands  of  a  re* 
oeiver,  who  paid  to  the  bank  upon  the  liability  of  the  indorser 
seventy-three  and  one  quarter  per  cent  of  the  amount  seoured 
by  the  note.  Later,  the  bank  sued  Pierce,  the  maker,  and 
recovered  judgment  for  the  full  amount  of  the  note  in  spite 
of  the  proof  showing  the  payment  made  by  the  receiver,  and 
in  disregard  of  the  claim  asserted  by  the  defendant  that  ha 
should  only  be  held  liable  for  the  balance  remaining  unpaid. 
That  judgment  has  been  affirmed  by  the  general  term,  Judges 
Daniels  and  Barrett  each  writing  very  strong  and  valuable 
opinions  in  support  of  their  doctrine,  and  relying  upon  the 
authority  of  Jane$  v.  Broadhunt^  9  Man.  Ghr.  &  S.  177, 67  Bug. 
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Com.  L»  176|  which  fiilly  warrants  their  oonclusioii.  Tht 
question  does  not  seem  ever  before  to  ha^e  ariaon  in  tUt 
coantry,  and  we  are  left  at  liberty  to  examine  the  Bn^h 
rale,  and  to  follow  it  or  not,  as  we  approve  or  diaappiove  Us 
lop^o  and  its  consequences. 

We  are  not  to  regard  the  note  as  being  aooommodatiea 
paper,  but  must  assume  its  transfer  for  value.  The  form  of 
the  transaction  is  equivalent  to  what  it  would  have  been  if 
the  Bates  Company  had  been  named  as  payee,  and  loses  noes 
of  its  force  by  the  intervention  of  the  maker  as  first  indorasr. 
That  indorsement,  in  the  form  adopted,  was  needed  lor  the 
regular  transfer  ot  title,  but  does  not  ehange  or  affeet  ths 
nature  and  character  of  the  maker's  liability.  He  remains 
the  ultimate  debtor,  the  person  who  ought  to  pay  the  debt,  in 
preference  to  and  in  exoneration  of  all  the  other  parties  to  ths 
paper,  who  in  some  form  or  other  are  entitled  to  have  final  re- 
course to  him;  and  it  is  to  the  case  of  such  a  maker  of  the 
note  or  such  an  acceptor  of  the  bill  of  exchange  that  the 
English  rule  alone  applies;  and  it  is  explicitly  declared  in- 
applicable where  the  indorser  or  drawer  is  the  real  debtor, 
although  in  form  only  secondarily  liable. 

Pierce,  therefore,  was  the  ultimate  debtor,  and  the  party 
who  ought  to  pay  the  note,  both  in  discharge  of  the  obligatioe 
to  the  holder  and  in  exoneration  of  the  indorser.    When  the 
bank  sued  on  the  note,  it  was  the  legal  holder  and  the  legal 
party  in  interest     Upon  production  of  the  paper  and  the 
usual  proof,  judgment  against  the  maker  for  the  full  amoant 
was  inevitable,  unless  some  defense  should  be  interposed. 
The  only  possible  one  for  Pierce  was  part  payment,  and  he 
was  compelled  to  assert,  and  his  counsel  are  compelled  to 
argue,  that  the  money  paid  by  the  indorser  to  the  holder 
inured  to  the  benefit  <tf  the  maker  as  a  payment  on  his  debt; 
but  that  doctrine  cannot  prevail  for  very  obvious  reasons. 
The  indorser's  payment  did  not  in  the  least  lessen  or  satisfy 
the  maker's  debt    He  owed  it  all  exactly  as  before.    What 
had  happened  possibly  changed  somewhat  the  real  creditor, 
but  lefk  the  whole  debt  due  and  unpaid.    To  whom  be  shoold 
pay  might  become  a  new  question,  bat  how  mneb  be  shoold 
pay  in  discharge  of  the  note  was  not  made  doubtful  in  any 
degree.    What  the  receiver  advanced  to  the  holder  is  famili- 
arly described  as  a  payment;  but  it  was  such  relatively  te 
the  indorser's  liability  alone;  while  relatively  to  the  oblige* 
tion  of  the  maker,  it  was  an  equitable  pareiuyw  inotead  ef  e 
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payment  That  view  of  it  was  taken  in  a  very  early  ease,  th# 
decision  of  which  depended  necessarily  upon  it  In  CtUlcw  t. 
Jjawrence^  8  Manle  A  S.  96,  it  appeared  that  one  Py  well  drew 
a  bill  upon  Lawrence  to  his  own  order,  which  Lawrence 
juscepted.  The  drawer  indorsed  the  bill  to  Taylor,  who  dis- 
counted it,  and  thereafter  indorsed  it  to  Barnett  It  was  pro- 
tested for  nonpayment  The  drawer  paid  Barnett  the  foil 
amount  and  took  the  bill,  and  striking  off  the  indorsements  of 
Taylor  and  Barnett,  transferred  the  bill  to  Callow,  who  sued 
the  acceptor  upon  it  The  latter  claimed  that  the  bill  was 
paid  and  extinguished,  which  the  court  denied,  saying  that 
the  drawer  ^  beoame  the  purchaser  of  the  bill "  when  he  paid 
and  took  it  up  out  of  Bamett's  hands;  that  it  was  not  paid 
by  the  drawer^  animo  mdvendif  in  order  to  extinguish  it,  but 
<mly  to  redeem  himself  from  the  situation  in  which  he  stood. 
That  must  always  be  true  of  payment  by  indorser  to  holder, 
where  the  maker  is  the  ultimate  debtor.  To  the  extent  of  the 
money  paid,  the  indorser  becomes  equitably  entitled  to  be 
substituted  to  the  rights  and  remedies  of  the  holder,  and  be- 
comes pro  tanio  the  beneficial  owner  of  the  debt;  so  that  the 
maker's  obligation  to  pay  the  note  in  full,  at  first  due  to  the 
holder  solely  in  his  own  right,  becomes,  after  the  part  pay- 
ment by  the  indorser,  still  wholly  due  to  the  holder,  bat 
partly  in  his  own  right  and  partly  as  trustee  for  the  indorser. 
A  oourt  of  law  cannot  split  the  note  into  parts,  and  must  aot 
upon  the  legal  interest  and  ownership. 

In  the  present  case  there  was  no  privity  between  maker 
and  indorser  as  it  respects  the  action  of  the  latter.  He  paid 
not  as  the  agent  of  the  maker,  not  at  his  request,  not  for  his 
benefit,  and  under  no  duty  to  relieve  him,  but  independently, 
upon  his  own  obligation,  to  lessen  his  own  responsibility,  and 
not  at  all  to  discharge  the  ultimate  debt  which  it  was  the 
maker's  duty  to  pay.  It  seems  very  clear,  therefore,  that  the 
maker  cannot  utilise  for  his  own  benefit  a  payment  which,  as 
to  him,  is  not  a  payment  upon  the  debt  It  becomes,  as  I 
have  said,  merely  a  question  to  whom  he  shall  pay,  and  who 
may  sue  for  and  ooUeot  the  whole  unpaid  sum.  In  that 
question  the  maker  has  no  concern  beyond  the  inquiry 
whether  he  may  become  liable  to  different  persons  for  the 
same  debt,  and  encounter  the  danger  of  paying  it  twice.  I 
can  discover  no  such  peril.  The  judgment  in  lavsr  of  the 
bolder  is  a  bar  to  any  other  suit  on  the  same  note,  and  pay* 

BMnt  to  the  holder  discharges  the  note  ntterly*    Ordinarilyi 

Aa  sa  Bvi,  v«i»  xzzm. -a 
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the  indorser  cannot  reoover  except  upon  the  note  and  ai 
holder  and  in  accordance  with  the  law  merchant.  If  he  ever 
has  any  other  right  of  action  against  the  maker,  it  is  either 
in  equity  or  by  force  of  some  facts  beyond  the  bare  relation 
established  by  the  paper;  and  where  the  note  is  merged  in 
the  holder's  judgment,  or  paid  in  full  to  him  by  the  maker, 
the  indorser's  only  right  is  through  the  judgment  or  against 
the  proceeds,  if  he  has  made  a  partial  payment  to  the  holder. 
That  does  the  indorser  no  wrong.  If  he  is  not  content  that 
the  holder  shall  collect  to  some  extent  as  his  trustee,  he  may 
prevent  it  by  payment  in  fall  to  the  holder,  and  so  entitle 
himself  to  the  possession  of  the  note  on  which  to  sue,  or  if 
judgment  has  been  obtained,  to  be  subrogated  to  all  of  the 
rights  of  the  plaintiff  therein. 

I  think  this  result  is  clearly  indicated  by  our  own  decisions. 
In  Meckanie^i  Bank  y.  Hazard^  18  John.  S53,  the  maker  of 
the  note  had  been  arrested  in  an  action  upon  it  and  his  bail 
sought  to  relieve  themselves  by  force  of  a  payment  made  by 
the  indorser  to  the  holder,  but  such  effect  was  denied  to  it; 
the  court  saying  that  it  was  not  a  payment  by  or  on  behalf 
of  the  maker,  or  of  which  he  or  his  bail  could  avail  them- 
selves. And  in  QueroMy  v.  Bums^  25  Wend.  411,  where  the 
suit  was  by  the  holder,  representing  the  legal  title  and  inter- 
est, it  was  said  to  be  no  defense  to  the  maker  and  no  conoera 
of  his  that  some  property  in  the  note  was  in  another. 

It  thus  becomes  apparent  that  there  is  no  very  great  im- 
portance in  the  question  which  method  of  securing  payment 
from  the  maker  is  adopted  since  the  same  result  follows  from 
each  and  that  it  narrows  down  to  the  inquiry  whether  as 
matter  of  correct  doctrine  and  of  convenience  in  practice  the 
holder  may  recover  the  whole  debt  against  maker  or  acceptor 
fer  himself  and  as  trustee  for  the  indorser  to  the  extent  of  his 
acquired  interest;  or  whether  he  shall  take  judgment  only  for 
the  balance,  leaving  the  indorser  to  sue  in  some  way  and  oa 
some  theory,  which  apparently  could  not  be  upon  the  note 
because  already  merged  in  the  judgment,  but  might  be  for 
money  paid  for  the  use  of  the  maker  since  he  gets  the  benefit 
of  it  in  the  reduction  of  the  judgment,  as  was  held  in  Pwonal 
T.  /Vrmnd,  6  Bam.  &  C.  489,  where  the  holder  deducted  tha 
indorser's  payment  from  the  levy  against  the  maker.  Tbm 
former  seems  to  me  to  be  the  logical  and  convenient  method 
and  so  I  think  we  should  follow  the  Bnglish  doctrine. 

I  have  not  underrated  the  assault  made  upon  it  by  the  ap- 
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pellant.      He  asserts  that  Jonei  v.  Broadhuni^  9  Man.  Qr.  ft  8. 

177;  67  Bng.  Com.  L.  175,  is  contrary  to  the  earlier  eases 

and  has    been  criticised  and  shaken  by  the  later  ones.    I 

have  examined  them  all,  with  some  wonder  at  the  amoant  of 

learning  and  ingenuity  expended  upon  the  subject:  Pierton  y. 

Dunlopy  Cowp.  571;   Walwyn  v.  St,  Quintin^  1  Bos.  &  P.  N.  B. 

652;  Bacon  y.  8earle9^  1  H.  Black,  88;  Hemming  y.  Brook,  1 

Car.  A  M.  67;  SandcM  y.  Moon,  12  Com.  B.  261;  Cook  y.  Im- 

ter»  13  Com.  B.,  N.  S.  543;  Solomon  y.  DaviSf  1  Cababe  A  B. 

88;   Thornton  y.  Maynard,  L.  R.  10  Com.  PI.  695.    The  prior 

caseB  were  yery  fully  and  carefully  reviewed  by  Baron  Cress* 

well  in  the  opinion  rendered  in  Jone$  y.  Broadhurst,  9  Man» 

Or.  A  S.  177;  67  Eng.  Com.  L.  176,  and  of  the  subsequent 

cases  I  deem  it  only  necessary  to  say,  that,  along  with  some 

criticism  and  occasional  doubt,  the  doctrine  has  remained 

substantially  unshaken,  and  the  case  last  cited  was  declared 

by  Lord  Coleridge  to  be  the  accepted  law. 

It  mast  not  be  forgotten,  boweyer,  and  I  may  prudently 
repeat,  that  the  doctrine  has  no  application  to  accomodation 
paper,  and  rests  wholly  upon  the  actual  and  ultimate  indebted- 
ness of  maker  or  acceptor  as  the  party  who  ought  to  pay.  In 
such  a  case  as  that,  which  correctly  describes  the  one  now  be- 
fore us,  and  where  no  disturbing  facts  affect  the  relations  of 
the  parties  as  fixed  by  the  paper  itself,  I  think  the  holder 
may  sue  and  recoyer  the  full  amount,  receiying  so  much  of 
the  proceeds  as  represents  a  part  payment  by  the  indorser  as 
trustee  for  him. 

It  follows  that  the  judgment  should  be  affirmed,  with 
costs. 

All  concur,  except  Maynard,  J.,  dissenting. 


NsQOViABLB  Iir8rKinfBiTT8  ^LIABILITY  OF  Makkr.  — The  maker  begoises 
Hable  upon  a  note  made  payable  to  hie  own  order  by  indoriement  and  da* 
Krary  theraof:  Hail  t.  Buriorif  29  111.  321;  81  Am.  Dec.  310.  The  raleaaa 
aC  an  iadonar  doee  not  discharge  the  principal:  OomTniOrekU  Bank  t.  OmuUng* 
AoMH  24  Piok.  270;  86  Am.  Deo.  322.  Satisfaction  by  the  indorser  of  jadf  • 
nant  against  himself  doas  not  neoesaarily  destroy  one  that  has  been  rendered 
«g»insl  ihm  maker  on  the  same  note:  Lyon  v.  BoOhgp  9  Alai  463;  44  Am. 
Dm.  444k  The  maker  of  a  note  on  which  judgment  has  bean  rendered  for 
Hs  faoa  Tainan  although  part  of  note  has  been  paid,  oannot  reeorer  baok  the 
mount  so  paid  from  tha  hoUar  of  tha  nota:  IkuU  t.  JTunnAy,  S  Bioh.  6S0| 
46  Am.  Deo.  749L 


OASES 


SUPEEME   COUBT 


NORTH  DAKOTA. 


Bom  v.  NoBTHiiBir  Paoifio  Railboab  Oompait. 

p  iroBni  Dakota,  VKkl 

MmMftikT  OntFAinxi— iKjusrtt  10  BxFiiom— -OoarBiBmosr  HiBif> 
•nraa.  —An  employM  who  falls  to  take  the  plaoe  opoo  a  mr  whU 
Mm  defendant  eompanj  hai  provided  for  him,  and  ooeapieo  a  boco  dao> 
feroas  position,  ie  preeamod  to  be  guilty  of  enoh  oontribatory  iMfi%aMi 
m  will  defeat  a  reoorery  for  injuries  reoeired  bf  him  while  fai  that  peil- 
Hon,  and  to  orereome  that  pretnmption  ho  moat  ahoiw  thai  Im  iiiwpiii 
tiM  more  dangerona  poeitloa  through  no  faalt  or  Begligeaoo  of  Us  mm^ 
and  not  from  oh<noe» 

Baiuu>AD  CoMPANns— AniTiunow  av  Risks  sr  Bicplotibii  —  Ab  om> 
plojee^  when  he  enters  upon  his  senrioe,  assnmes  the  erdiaacy 
iaoident  thereto^  and  also  the  extraordinary  risks  of  whidi  ho  has 
or  of  whiefa,  in  the  nsoal  ozeroise  of  his  facnltiesb  ho  ooght  to  have 

EiniBir*'*'  OoMPAHns^DuTT  10  FaainaH  Savk  Appuain 

funnuB.— An  employee^  upon  entering  the  senrioo  of  arailrood  ooai» 
yany»  has  the  right  to  assume  that  the  railroad  and  its  ^purtenaaem 
are  so  ooostruoted  as  to  render  him  safe  In  the  porformaaoe  of  hia  dmilaib 
aad  that  ho  will  aot  hsedlesdy  be  exposed  to  any  oxtraordiiiaiy  tUk  el 
whieh  he  has  no  notloo. 

Baiiaoad  OoMPAMin— Danokboui  Applianois.  —An  omployoo  doss  ast 
assume  the  risk  arising  from  the  erection  of  a  high  swiAok  stand  aad 
rignal  so  near  the  traek  thati  at  best,  it  olears  the  ears  but  a  few  fashsi^ 
fartioularly  whou  ho  knows  that  the  rules  of  the  eompanj  Isrhid  the 
Moetion  of  any  suoh  struoturs  in  suoh  position;  and  the  maps  iaot 
ho  has  passed  it  several  times  while  riding  to  and  from  his  work 
ooe  of  the  defendant  eompany's  trains  is  not  suffioient  to  ehai^  him 
with  knowledge  of  the  danger  to  whioh  Its  positloo  exposw  hiok 

HaouoKifou — PBOzmATK  AVi>  RmoTB  Oauu.  — The  aotkm  of  Hie  MIoWi 
woricmen  of  a  railroad  employee  in  orowdiQg  him  so  okoo  to  the 
of  the  platform  of  a  oar  that  he  is  atruek  by  a  high  switoh 
#wing  to  the  negligenoe  of  the  railroad  oompaay,  has 
foronsly  near  the  traok,  does  not  break  tho  dlrsol 
hotwsea  tto  asKUgenoe  and  ihm  injurj. 
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VaoitiOBNOB-^NATaBAL  AND  Probablb  Consbqubnos.  —  Wheo  a  railroad 
•mployee,  in  boarding  the  train  which  is  to  take  him  back  to  the  depot 
mmu  which  he  ie  working,  goes  with  leTeral  other  employees  to  the  front 
•od  of  a  car,  at  which,  unknown  to  him,  there  is  a  locked  door  whick 
prevents  ingress  to  the  car,  and  being  nnablc,  on  account  of  the  inune* 
diate  starting  of  the  train,  to  seek  an  entrance  by  the  other  door,  re* 
ouuns  on  the  platform,  and  while  in  that  position,  is  struck  by  a  higk 
■witch  stand  which  stands  dangeronsly  near  the  track,  the  injury  s* 
received  is  a  natural  and  probable  consequence  of  the  negligent  retention 
of  the  switch  stand  in  sach  a  position. 

SkEAL  —  BZOBPTIOV  TO  O&AL   InSTRUOTIONB,   WHBN  SHOULD  VB  TaXBH.  — 

Although  the  statute  requires  the  instructions  to  be  in  writing,  the 
«f  giving  oral  instructions  will  be  deemed  to  have  been  waived  if 
nl  sit  by  and  make  no  objection  at  the  time. 

John  O.  Bvilittf  Jr^  and  Ball  and  Smithy  for  the  appellanb 

Taylor  Crura  and  5.  G.  RoberU^  for  the  respondent. 

Bartholomew,  J.    On  the  fifteenth  day  of  December,  1885, 
plaintiff  was  io  the  employ  of  defendant  as  a  section  hand, 
and  was  engaged  in  nnloading  wood  in  defendant's  yards  at 
Fargow    On  that  day,  and  while  riding  on  one  of  defendant's 
trains  from  the  ronndhonse  to  the  depot  —  a  distance  of  about 
unemile  ^-  plaintiff  was  struck  by  a  switch  signal,  and  knocked 
from  the  train,  and  injured.    This  action  was  brought  to  re- 
«>yer  damages  for  such  injury.    The  train  on  which  plaintiff 
was  riding  was  known  as  the  ^Jamestown  accommodation." 
It  consisted  of  an  engine,  tender,  freight  caboose  oar,  and  an 
ordinary  coach.    This  caboose  car  was  equipped,  as  it  appears 
such  cars  usually  are  on  defendant's  road,  with  a  platform  and 
steps  at  each  end,  with  a  door  in  each  end,  and  side  doors  in 
the  front  part    The  front  end  of  this  ear  was  being  used  as  a 
baggage  car,  and  the  rear  end  as  a  smoking  oar.    The  end 
door  in  front  was  habitually  locked,  but  tiiere  was  no  notioe 
or  anything  to  indicate  that  entrance  could  not  be  made  at 
that  end.    Ordinarily,  these  cars  when  in  proper  use  on  freight 
trains,  are  not  locked  at  either  end.    This  train  regularl]f 
made  a  brief  stop  at  the  roundhouse,  and  passage  on  the  train 
was  free  to  all  parties  from  the  roundhouse  to  the  depot. 
The  section  foreman  of  the  gang  in  which  plaintiff  worked 
had  directed  the  men  under  him  who  did  not  bring  their  din- 
ners with  them  to  ride  on  this  train  to  the  depot  in  going  to 
dinner,  and  plaintiff  and  others  of  his  fellow  workmen  had 
been  in  the  habit  of  so  riding  for  a  number  of  days.    They 
had,  however,  been  directed  by  the  conductor  and  brakemen 
to  ride  in  the  caboose  car  and  not  in  thoooaob.    On  the  day  of 
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the  accident,  plaintiff  and  the  othem  were  working  about  ft?t 
hundred  or  six  hundred  feet  from  and  north  of  the  point  when 
the  train  would  stop.    When  the  train  whistled  the  mm 
started  in  a  run  to  reach  the  point  where  it  would  stop.   Plain- 
tiff seems  to  have  been  in  front.    He  crossed  the  track  to  the 
south  side  in  front  of  the  engine,  and  passed  back  until  he 
reached  the  front  steps  of  the  caboose  oar,  where  he  climbed 
upon  the  platform.    Access  to  the  train  was  from  the  ground 
on  either  side.    About  the  same  time  others  of  the  workmsa 
were  getting  on  the  front  platform  of  the  caboose  from  the 
north  side.    Plaintiff  tried  the  door  in  the  front  end  of  the  ear, 
and  found  it  locked.    It  does  not  appear  that  he  made  any 
effort  to  leave  the  front  platform  and  get  aboard  at  the  rear  of 
the  car.    The  train  started  almost  immediately.     One  of  the 
section  men  who  went  to  the  rear  of  the  caboose  testifies  that 
the  train  was  moving  when  he  got  on.    There  are  two  parallel 
tracks  from  the  roundhouse  to  the  depot     This  train  came 
in  on  the  south  track,  but  before  reaching  the  depot  it  was 
thrown  through  a  switch  on  the  north  track.     When  the  train 
started  there  were  so  many  of  the  section  hands  on  the  plat- 
form that  plaintiff  was  crowded  down  until  he  sat  upon  the 
second  step,  with  his  feet  resting  on  the  lower  step.     As  the 
train  was  thrown  onto  the  switch  he  arose  to  his  feet»  he  8ay% 
to  enable  him  to  hold  on  better.    As  the  train  passed  from  tiis 
switch  onto  the  north  track  a  sudden  lurch  of  the  car  threw 
plaintiff  to  the  south  until  his  head  passed  the  line  of  the  out- 
side of  the  oar,  and  was  struck  by  the  target  on  the  switch 
stand  at  that  point    When  struck,  plaintiff  was  not  looking 
to  the  east  in  the  direction  the  train  was  running,  but  was 
looking  to  the  southwest    The  train  was  running  at  more 
than  double  the  speed  allowed  by  the  rules  of  the  defendant 
oompany  inside  the  Fargo  yard  limits.    The  switch  stand  by 
which  plaintiff  was  injured  was  about  seven  feet  high,  and 
was  located  four  feet  from  the  track.    The  target  at  the  top 
extended  nine  inches  in  each  direction.    When  the  stand  was 
erect  this  target  would  be  within  eight  inches  of  a  passing 
train.    The  switch  stand  was  bent,  throwing  the  top  still 
nearer  the  train,  and  it  had  been  known  to  come  in  contact 
with  passing  cars.    The  rule  of  the  defendant,  with  which 
plaintiff  was  familiar,  required  all  switch  stands  of  thii 
height  to  be  placed  not  less  than  six  feet  distant  from  tbo 
track.    Where  a  switch  stand  was  required  to  be  erected 
within  less  than  six  feet  of  the  track,  a  low  pattern  was  used. 
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This  switch  stand  had  been  in  use  for  two  years  prior  to  plain- 
tifiTs  injury.  Defendant's  road  master  had  notifiedthe  proper 
division  snperintendenti  long  prior  to  itie  i^Jnry  to  plaintiff, 
that  this  switch  stand  was  too  high  and  dangerous.  Imme- 
diately after  the  injury  to  plaintiff  it  was  removedi  and  the 
low  pattern  substituted. 

There  was  a  general  verdict  for  plaintiff.    The  fkcts  as  re- 
cited are  either  uncontradicted,  or  supported  by  such  evidence 
that  the  jury  might  fairly  find  them  to  exist    There  was  a 
motion  to  take  the  ease  from  the  jury  at  the  doee  of  plain- 
tiff's testimony  and  repeated  when  the  testimony  was  all  in ; 
but  as  the  same  points  are  preserved  and  presented  under  the 
exoeptions  to  the  instructions,  and  to  the  refusal  of  the  court 
to  give  certain  instructions  asked,  the  motion  need  not  be 
specially  noticed.    The  negligence  of  defendant  would  seem 
to  be  established  too  clearly  to  be  seriously  questioned.    The 
learned  oounsel  for  defendant  contend,  however,  that  the  facts 
do  not  establish  any  negligence  of  which  this  plaintiff  can 
take  advantage;  that  the  defendant  had  the  unrestricted  right 
to  erect  structures  on  itsrightof  way  where  and  whenit  pleased, 
subject  only  to  liabilities  for  such  injuries  as  might  be  caused 
by  such  structures  to  employees  while  engaged  in  their  proper 
sphere  of  duty,  and  to  passengers  while  riding  in  their  proper 
plaoe  in  the  cars.    As  a  general  proposition  the  contention  is 
oorrect    Whether  at  the  time  of  the  injury  plaintiff  be  re- 
garded as  a  passenger  or  an  employee,  we  think  he  was  law- 
fully upon  the  train;  that  he  was  not  a  trespasser.    But  as 
the  case  has  been  submitted  to  us  on  the  theory  that  his 
rights  were  only  those  of  an  employee,  and  the  duty  and  liabil- 
ity of  the  defendant  to  him  were  only  such  as  it  owed  to  its 
employees,  and  as  that  view  is  the  more  favorable  to  the  de- 
fendant, we  will  accept  it,  in  passing  upon  the  case.    The 
plaintiff  was,  then,  lawfully  on  the  train,  in  obedience  to  the 
orders  of  bis  foreman.    He  had  no  duty  to  perform  on  the 
train  except  to  ride  in  such  places  on  the  oaboose  car  as  de- 
fendant had  provided  for  that  purpose.    If  he  failed  to  do  so, 
if  he  occupied  a  more  dangerous  position  —  and  the  steps  to 
a  platform  would  be  a  more  dangerous  position  — that  would 
raise  a  presumption  of  such  oontributory  negligence  on  his 
part  as  would  defeat  a  recovery,  admitting  the  negligence  of 
defendants    To  overcome  that  presumption  of  oontributory 
negligence,  and  entitle  himself  to  a  recovery,  it  would  be  ne- 
cessary lor  the  plaintiff  to  establish  the  fact  that  he  occupied 
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8Uoh  position  through  no  fault  or  negligence  of  his  own,  and 
not  from  ohoioe.  On  this  point  the  learned  trial  court  full/ 
and  correctly  charged  the  jury.  If  plaintiff  succeeded  in  ea> 
tablishing  the  facts  as  above  indicated,  he  would  then  be  in  a 
position  to  take  advantage  of  defendant's  negligence.  Bot  it 
is  insisted  that  plaintiff  failed  to  show  that  he  was  not  in  this 
dangerous  position  from  choice,  because  he  (ailed  to  show 
that  he  made  anj  effort  to  get  on  board  at  the  rear  platform 
after  he  found  the  front  door  locked.  But  it  was  the  duty  of 
the  jury  to  consider  all  the  circumstances.  It  is  apparent 
that  it  required  a  vigorous  effort  on  the  part  of  the  plaintiff 
and  his  fellow  workmen  to  reach  the  train  before  it  would 
start.  Plaintiff  got  on  board  at  the  first  available  point 
There  was  nothing  to  notify  him  that  he  could  not  gain  en- 
trance  in  that  way.  Re  had  been  in  the  employ  of  defendant 
for  years,  had  been  accustomed  to  ride  in  their  freight  cabooee 
cars  when  they  were  in  proper  use  on  freight  trains,  and  knew 
that  both  doors  were  habitually  unlocked  when  the  car  was 
in  use.  lie  had  no  knowledge  that  the  front  door  of  this  car 
was  kept  locked,  and  only  learned  that  he  could  not  gain  en- 
trance when  he  tried  the  door.  The  train  was  expected  to 
start  every  moment,  and  did  start  almost  instantaneously. 
Plaintiff  was  compelled  to  remain  on  the  platform,  or  take 
his  chances  of  getting  on  board  from  the  ground  with  the  train 
in  motion.  His  only  choice  was  a  choioe  between  two  dan* 
gers,  and  whether  or  not,  in  taking  the  course  he  did,  ha  was 
guilty  of  any  negligence  was  a  question  for  the  jury.  We 
cannot  say  that  they  were  warranted  in  finding  that  plaintiff, 
at  the  time  he  was  injured,  was  on  that  platform  without  fault 
on  his  part,  and  not  of  his  own  free  will. 

It  is  further  urged  that  the  risk  of  his  being  injured  as  he 
was  injured  was  assumed  by  plaintiff  when  he  entered  the 
employ  of  defendant  It  is  beyond  legal  controversy  that  the 
employee,  when  he  enters  upon  the  service,  assumes  the  ordi* 
nary  risks  incident  to  such  service,  and  also  the  extraordinaiy 
risks  of  which  he  has  notice,  or  of  which  in  the  usual  exercise 
of  his  faculties  he  ought  to  have  notice.  It  is  equally  well 
settled  that  an  employee,  upon  entering  the  service  of  a  rail* 
way  company,  has  the  right  to  assume  that  the  railway  and 
its  appurtenances  are  so  constructed  as  to  render  him  safe  in 
the  performance  of  his  duties,  and  that  he  will  not  needlessly 
be  exposed  to  any  extraordinary  risk  of  which  he  has  no  no- 
tice: 8l  Louis  etc.  R.  R.  Co.  v.  Irwin,  87  Kan.  701;  1  Am.  St 
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Rep.  266;  Baltimore  etc.  R.  R.  Co.  r.  Rowan^  104  Ind.  88;  JToti*- 
fon  etc.  Ry  Co.  v.  Oram,  49  Tex.  842;  Chicago  etc  R.  R.  Oau 
▼.  Swett,  45  111.  197;  92  Am.  Deo.  206;  Chicago  etc.  R.  R.  Co.  ▼. 
Bu89eU,  91  111.  298;  83  Am.  Rep.  64.    Nor  does  be  assuma 
the  risk  arising  from  the  erection  of  a  high  switch  stand  and 
signal  so  near  the  traek  that  at  best  it  clears  the  care  bat  a 
few  inches,  particularly  when  he  knows  the  rules  of  the  com* 
panj  forbid  the  erection  of  any  snch  structure  in  such  posi* 
Hon:  Pidcoch  y.  Union  Pac.  R  R.  Co.^  6  Utah,  612;  Scanhn  y. 
Boston  etc.  R.  R.  Co.,  147  Mass.  484;  9  Am.  St  Rep.  788;  Bo8$ 
y.  Northern  Pae.  R.  R.  Co.,  6  Dak.  808.    Nor  can  we  say  that 
plaintiff,  in  the  ordinary  exercise  of  his  faculties,  was  bound 
to  know  the  condition  of  that  switch  stand.    It  is  true  that 
he  had  passed  it  upon  this  train  nearly  eyery  day  for  two 
weeks;  but  he  had  no  duty  to  perform  in  oonnectioii  with  Um 
running  of  the  train, — nothing  in  any  manner  that  would  be 
likely  to  call  his  attention  to  the  condition  of  this  switch 
stand.    Under  such  circumstances  it  would  be  only  natural 
that  he  should  pass  it  without  notice.    We  do  not  see  why 
he  should  be  charged  with  knowledge  of  its  condition  simply 
beoause  he  had  passed  it  any  more  than  any  passenger  who 
had  passed  it  an  equal  number  of  times:  St.  Loui$  ste.  R.  R. 
Co.  y.  Jrurtn,  87  Ean.  701;  1  Am.  St.  Rep.  266;  and  Pidcoek 
y.  Union  Pac.  R'y  Co.,  6  Utah,  612.    It  is  undisputed  that 
plaintiff  had  no  actual  knowledge  of  the  existence  of  this 
danger.    Had  he  seen  it,  duty  and  self-preseryation  alike 
would  haye  required  him  to  avoid  it,  if  possible.    Had  he 
known  of  its  existence,  or  had  he  been  chargeable  with  such 
knowledge,  perhaps  it  would  haye  been  negligence  on  his  part 
not  to  haye  watched  for  and  guarded  against  it    But  it  can- 
not be  said,  as  a  matter  of  law,  that  plaintiff  was  negligent  in 
not  looking  for  an  object  of  the  existence  of  which  he  had  no 
knowledge,  and  which  he  had  a  legal  right  to  presume  did 
not  exist    Railroad  travel  is  so  rapid  that  it  has  frequently 
been  held  negligence  for  a  party,  while  riding  in  the  cars,  te 
voluntarily  expose  his  person  beyond  the  outer  line  of  the  car. 
In  this  instance,  however,  the  evidence  tends  to  show  that 
plaintiff  was  thrown  to  the  south  and  beyond  the  line  of  the 
oar  by  a  sudden  lurch  of  the  train  as  it  passed  through  the 
switch,  caused,  doubtless,  by  the  improper  speed  at  which 
the  train  was  running.    We  cannot  say  as  a  matter  of  law 
that  this  exposure  was  the  result  of  any  negligence  on  plain- 
tiff's part,  and  we  wish  to  add  here  that  the  law  on  the  sub- 
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jeot  of  contributory  negligence,  bo  far  as  it  applies  to  tUi 
ease,  was  very  fully  and  fairly  stated  in  the  charge  of  tbs 
learned  trial  court  to  the  jury,  and  the  evidenoe  nowhere  di^ 
closes  a  state  of  facts  that  would  warrant  the  court  in  taking 
that  question  from  the  jury. 

Appellant  insists  that  its  negligence  in  maintaining  As 
switch  stand  was  not  the  proximate  cause  of  plaintifPs  i^jUTi 
and  that,  as  the  facts  were  undisputed,  the  oonrt  •hoold  htm 
so  instructed  the  jury  as  a  matter  of  law;  and  in  mpportsf 
this  contention  counsel  dte  W$9l  JfoAaney  Tp.  t.  WBUmm^  111 
Pa.  St  844;  2  Am.  St  Rep  604;  and  ScnUh  Side  sicRyik. 
▼.  Trich,  117  Pa.  St  890;  2  Am.  St  Rep.  672.    It  ie  claimed, 
first,  that  as  it  appears  that  plaintiff  was  crowded  down  upoa 
the  lower  step  and  into  a  dangerous  position  by  his  fellow 
workmen  upon  the  platform,  therefore  the  superseding  or  re- 
sponsible negligence  of  a  third  party  intervened  between  ths 
negligent  act  of  defendant  and  the  injury.    As  to  this  point,  a 
perusal  of  the  cases  cited  at  once  discloses  that  they  are  not 
applicable  to  the  case  at  bar.    In  the  first  case,  action  was 
brought  against  the  township  to  reooyer  the  value  of  a  team 
by  reason  of  the  negligence  of  the  township  in  suffering  its 
highways  to  become  obstructed.    An  ash  heap  had  beeo 
allowed  to  accumulate  in  the  highway,  which  overturned 
plaintiff's  sleigh,  and  the  team  ran  away.    After  running 
some  distance,  they  went  upon  the  railroad  track,  but  were 
frightened  off  by  a  train,  and  their  direction  changed.    After 
running  some  two  miles  the  other  way,  they  again  went  upon 
the  track,  and  were  killed  by  another  engine.    The  court  veiy 
properly  held  that  the  accident  at  the  ash  heap  was  not  the 
proximate  cause  of  the  death  of  the  horses.    There  was  aa 
all-sufficient  subsequent  intervening  cause  in  that  case.    And 
the  case  of  South  Side  etc.  IPy  Co.  v.  Trick,  117  Pa.  St  880; 
2  Am.  St  Rep.  672,  is  similar  in  principle.    A  street  car 
was  stopped  to  enable  a  passenger  to  get  on  at  the  rear  plat- 
form.   Just  as  the  passenger  reached  the  platform,  the  driver, 
suddenly  and  without  notice,  whipped  up  his  horses  to  avoid 
a  runaway  team.    The  sudden  start  threw  the  passenger  back 
on  the  ground,  and  she  was  injured  by  the  runaway  team* 
The  court  held  that  the  negligence  of  the  driver  in  suddenly 
starting  the  car  was  not  the  proximate  cause  of  the  ii^uiy. 
In  this  case,  too,  there  was  a  subsequent  intervening  causa 
These  cases  from  Pennsylvania  reiterate  and  confirm  the  role 
first  announced  in  that  court  in  PenneylvaniaKB.  Oct.  Eerr^ 
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62  Pa.  St.  353;  1  Am.  Rep.  431;  and  repeated  in  Hoag'j.  Lah$ 
Shore  etc.  B,  R.lCo.,  85  Pa.  St  293,  27  Am.  Rep.  653,  as  fot 
lows:  ^*The  immediate,  and  not  the  remote,  cause  is  to  be 
oouflidered.    This  maxim  is  not  to  be  controlled  by  time  or 
distance,  but  by  succession  of  events.    The  question  is,  did 
the  cause  alleged  produce  its  effect  without  another  cause  in- 
tervening, or  was  it  to  operate  throagh  or  by  means  of  this 
intervening  cause?''    In  this  case  the  injury — the  hurt — was 
caused  by  the  switch  stand,  and  that  alone.    It  is  true  that 
if  any  one  of  a  great  many  circumstances  that  preceded  that 
injury,  including  the  crowding  on  the  platform,  had  never  oc* 
eurred,  plaintiff  would  not  have  been  where  he  was,  and  would 
not  have  been  injured;  but  no  one  of  these  circumstances  was 
directly  or  indirectly  the  cause  of  the  injury.    The  intervening 
eause,  to  be  a  shield  to  defendant,  must  be  such  as  to  actually 
break  all  connection  of  cause  and  effect  between  the  negligent 
act  and  the  injury.    To  be  a  superseding  cause  it  must  alone, 
and  without  the  slightest  aid  from  the  act  of  defendant,  pro- 
duce the  injury,  and  to  be  a  responsible  cause  it  must  be  the 
culpable  act  of  a  responsible  party:  Shearman  and  Redfield 
on  Negligence,  sees.  31, 32,  and  cases  cited.   But  the  direct  con- 
nection of  cause  and  effect  between  the  improper  switch  stand 
and  the  injury  remains  unimpaired  in  this  case.    The  utmost 
latitude  that  could  be  given  the  evidence  would  only  warrant 
the  conclusion  that  the  culpable  act  of  the  fellow  workmen 
concurred  with  the  existing,  continuing,  negligent  act  of  de- 
fendant in  producing  the  injury.     But  the  concurrent  negli« 
gence  of  the  fellow  workmen  is  of  no  importance.    Where  the ' 
negligent  acts  of  two  parties  concur  in  producing  an  indivisi- 
ble  injury,  the  injured  party  has  his  right  of  action  against 
either:  PasUne  v.  Adama^  49  Cal.  87;  Martin  v.  North  Star 
Iron  WorkSy  81  Minn.  407;  Rieker  v.  Freeman,  50  N.  H.  420; 
9  Am.  Rep.  267;  AtUnsim  v.  Goodrich  Trans.  Co.,  60  Wis.  141; 
60  Am.  Rep.  352;  Delaware  etc.  R.  R.  Co.  v.  Salmon,  89  N.  J. 
L.  309;  23  Am.  Rep.  214. 

^  The  breach  of  duty  on  which  an  action  is  brought  must 
be  not  only  the  cause,  but  the  proximate  cause,  of  the  damage 
to  plaintiff.''  Under  this  familiar  language,  it  is  urged  that 
the  breach  of  duty  in  this  case  was  not  the  proximate  cause 
of  the  injury  in  the  sense  that  the  injury  was  not  one  that 
could  have  been  naturally  and  reasonably  anticipated  as  a 
result  of  such  breach  of  duty.  There  is  not  an  entire  uni- 
formity of  holding  upon  this  point.    The  rule  most  generally 
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followed,  and  which  we  adopt,  was  announced  in  MUwamkm 
€te.  IPy  Co.  V.  KMogg,  94  U.  S.  469,  as  follows:  *'  But  it  is  gn- 
•imlly  held  that  in  order  to  warrant  a  finding  that  negligence^ 
or  an  act  not  amounting  to  wanton  wrong,  is  the  prozimale 
eauee  of  the  injury,  it  must  appear  that  the  injury  waa  the 
natural  and  probable  consequence  of  the  negligent  or  wiong- 
ftal  act,  and  that  it  ought  to  ha^e  been  seen  in  the  light  of  the 
attending  circumstances.    These  drcumstanoes,  in  a  case  like 
the  present^  are  the  strength  and  direction  of  the  wind,  the 
eombustible  character  of  the  elevator,  its  great  height,  and  the 
proximity  and  combustible  character  of  the  saw  mills  and 
piles  of  lumber."    But  the  argument  in  this  case  is  that  de- 
fendant could  not  reasonably  have  foreseen  or  anticipated  the 
circumstances  that  led  up  to  the  injury.     We  think  this  is  a 
misconception  of  the  rule.    Shearman  and  Redfield  on  Ne^ 
gence,  sec  29,  thus  states  the  rule:  *'  The  praoticml  solution 
of  the  queetion  appears  to  as  to  be  that  a  person  guiltj  of  n^ 
ligence  should  be  held  responsible  for  all  the  oonsequmees 
which  a  pmdent  and  experienced  man,  fully  acquainted  with 
all  the  droomstanoes  which  in  fact  exist,  whether  thej  eoold 
haTO  been  asoertained  by  reasonable  diligence  or  not,  would 
have  thought,  at  the  time  of  the  negligent  act,  reasonably 
possible  to  follow  if  they  had  been  suggested  to  his  mind.'* 
The  supreme  court  of  Wisconsin,  which  fully  approTOs  the 
rule  announced  in  jrOtpadbM  ele.  iPy  Co.  ▼.  KMogg,  M  U.  a 
468,  say  in  AiHnmm  r.  Ooodriek  Tram$.  Oo^  60  Wia.  141; 
60  AoL  Bqp^  862:  **  The  circumstances  which  do  in  fact  exist 
ars  to  be  determined  by  the  jury  from  all  the  etidence,  and, 
where  they  have  determined  what  the  obcumstances  were  at 
the  time,  then  they  can  with  some  reasonable  degree  of  cer- 
tainty determine  the  queeticm  whether  the  reeult  could  reason- 
ably  have  been  expected  to  occur  in  the  light  of  such  oircum- 
stances/'   As  we  have  said,  defendant's  negligence  was  a  con- 
tinuing act     In  the  light  of  the  circumstances,  as  the  jury 
was  warranted  in  finding  them  to  exist  at  the  time,  the  injury 
was  in  a  high  degree  probable.    The  action  of  the  court  in  re- 
fusing to  take  the  question  of  proximate  cause  from  the  jury 
was  entirely  correct   What  we  have  already  said  will  obviate 
the  necessity  of  any  detailed  consideration  of  the  errors  as- 
signed upon  the  instructions  given  and  refused.    The  charge 
of  the  court,  which  we  deem  fair  in  all  respects  to  the  defend- 
ant, was  substantially  in  accord  with  the  views  here  expressed. 
The  instructions  asked  and  refused  embodied  defendant's 
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^e  W8  of  the  propoeitionB  we  have  already  discussed.  The  malii 
oharge  of  the  court  to  the  jury  was  in  writing,  but  the  oourt 
vead  the  sections  of  the  statutes  defining  the  various  degrees  of 
negligencef  and  made  some  oral  comments  to  the  jury  in  con* 
nection  therewith.    All  that  was  said  by  the  court  was  taken 
down  by  the  stenographer.    It  does  not  appear  that  it  was  not 
mrritten  out  and  given  to  the  jury  upon  their  retirement    No 
exception  was  taken  at  the  time  to  the  manner  of  giving  the 
inetructions.    The  statute  (sec.  5048,  Comp.  Laws),  requires 
the  instructions  to  be  in  writing.    At  the  close  of  the  instruo* 
iions,  counsel  agreed  in  open  court,  **  that,  at  any  time  within 
which  a  stay  was  granted,  either  party  might  take  his  or  its 
exceptions  to  the  charge,  or  any  part  thereof;"  and  within  the 
life  of  this  stay  defendant  took  exception  to  the  giving  of  oral 
instructions,  but  not  to  the  matter  of  the  instructions  so  given. 
We  hold  that  the  agreement  could  cover  exceptions  to  the 
matter  of  the  charge  only.    It  is  not  competent  for  counsel  to 
lit  by  and  make  no  objections  to  oral  instructions  when  given 
on  that  ground,  and  by  agreement  save  their  exceptions  weeks 
later.    Such  a  course  is  not  fair  to  the  court,  and  has  the  sup- 
port of  no  adjudicated  case,  so  far  as  we  know.   When  counsel 
ao  sit  by  without  objection,  they  must  be  held  to  have  waived 
the  error:  Sackett's  Instructions  to  Juries,  14;  Oarton  v.  Union 
CUy  NaL  Bank,  84  Mich.  279;  StaU  v.  Sipult^  17  Iowa,  575; 
Vantoey  v.  State^  41  Tex.  639.    Many  errors  are  alleged  upon 
the  rulings  of  the  court  in  the  admission  or  rejection  of  testi- 
mony.     We  have  examined  them  all,  and  consider  them  not 
well  taken.  Their  reproduction  here  would  be  an  unwarranted 
use  of  space.     The  judgment  of  the  district  court  is  in  all 
things  affirmed.    All  concnr. 

Wallin,  J.,  having  been  of  counsel,  did  not  sit  on  the  hear* 
ing  of  this  case;  Judge  Winchsstsb,  of  the  sixth  district,  sit- 
ting by  request  _^__ 

Railroad  GoitPAir»^Iifji7Rn8  to  Bkplotsb— OoimiBUToaT  Nio- 
uoiNCi  or  OcoiTFTnro  Danoibous  Posmoii.  ^11  n  oootrilNitory  negli* 
giBM  oa  the  pftrt  of  a  iwitehman  to  ride  in  a  liHing  position  vpoa  the  beam 
of  tbepQol  of  afood  anguM*  with  hit  faol  hanging  down  orer  tho  oowoatohor^ 
aad  the  faot  that  npon  twiteh  onginaa  awitohniMi  ride  atandiag  npon  tho 
platform  prorided  for  that  purpoM  in  front  of  tho  angina^  has  no  tandanoy  to 
pfforo  that  thoy  aio  Jnstifiad  in  riding  in  a  ritting  poattion  npon  tha  oow. 
aiteh«  of  a  road  angina:  C^^oMT  ▼.  iSfeottIm  82  Mioh.  369.  80  whara  a  watoh* 
■an  in  a  railroad  yard  vaaa  a  platform  approprialad  to  tho  traoilor  of  fraighta, 
Iw  tha  pnrpoaa  of  mnning  idong  it  at  night  In  tho  dark*  ho  doaa  ao  at  hla 
•va  risky  it  mI  appoaring  that  tho  platfom  was  latandad  hf  tha  oampaoy 
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for  raeh  a  parpota,  or  tliat  ha  had  any  laiaoii  to  think  it  wms  ao  iBteadsAi 
HanuUon  t.  Richmond  He.  Itp  Ck,  8S  Oa.  846.  So  whara  tho  plaiotili;  a 
laborer  in  defendant'!  amployment,  and  wall  aoqaaintad  with  tha  dianetv 
and  location  of  the  road,  wae  riding  in  a  ^'thantj  oar/'  having  doon  •■ 
aaoh  aide,  attaohad  to  a  material  train,  which  was  moTing  at  a  high  rats  af 
■paed  orar  a  new  and  orookad  roadbed,  and,  beooming  anTiwis  far  Ua 
aafaty,  left  his  position  at  tha  end  of  tha  oar,  and  whilo  ondaaToriBg  to  paai 
batwaan  tha  stove  and  one  of  tha  doers  whioh  was  open,  was  thrown  oat  bj 
a  sodden  jerk  of  the  train  and  injored,  it  was  hold  that^  mm  bo  oonld  bava 
raaohed  the  spot  aafelj  by  passing  on  tha  other  side  of  the  atova  by  tha 
eloaed  door,  ha  was  gnilty  of  oontribntory  negligenoa  and  oonld  not  laouisn 
Ta^hr  r.  Richmond  Ho.  B.  A  Oo,.  109  N.  a  233.  Unleaa  nn  employas  is 
noting  nndar  ardors  in  ramaining  on  or  noar  tha  traok,  ho  plaoaa  hiawff 
tbare  at  his  own  peril,  and  oannot  reoorer  for  an  injury  tfaora  raeetrad: 
Moore  r.  Nor/oik  ete.  jB.  jB.  Cbu,  87  Va.  489.  On  tha  other  hand,  althoagt  a 
mla  of  tha  railroad  oompany  forbids  awitohman  to  go  betwooa  onra  for  tba 
parpoae  of  oonpling  or  vnoonpUng  them,  plaintiff  oannot  bo  ahargoil  with 
oontribntory  negUgenca  baoansa^  whan  injnrad,  he  was  standing  on  the  foal* 
board  of  the  tender,  "whioh  was  pot  there  for  switohmen  torido  on  *:  Aidt- 
iao«l  ete.  R,  R.  Oo.  T.  Jomb,  92  Ala.  218.  In  KeHeher  t.  MUmamtee  ila 
A  R.  Co.,  80  Wis.  684,  the  faota  in  evidenoa  ware  theaa:  Tho  awitebmsn 
was  npon  the  platform  of  a  oar  whioh  was  being  switched  on  tho  aide  traek. 
Water  was  running  from  a  steam  pipe  at  the  end  of  tho  car,  and,  to  aToid 
it,  he  leaned  forward,  and  was  stmok  by  a  shad,  whioh  was  twenty-two  aid 
a  half  inches  from  the  side  of  the  car.  His  duties  raqnirad  him  to  bo  npea 
tha  platform  and  at  times  to  lean  out.  There  was  avidonoe  tending  ta 
show  that  he  did  not  know  of  the  shed  and  its  distance  from  the  tiack, 
and  had  not  the  means  of  such  knowledge.  Under  theae  oircnmstanoes^  it 
was  held  that  the  court  coald  not  aay,  as  a  matter  of  law,  that  the  d^ 
fondant  was  not  negligent,  or  that  the  plaintiff  was  guilty  of  ooncribntory 
negligenoa. 

M ASTIR   AND    SbrTANT  —  AsSUMP'riOlf    OF    RlSKB    BT    EmPLOTKB. — Iho 

most  recent  oases  in  the  present  series  to  the  point  that  one  who  engages  in 
the  employment  of  another  for  the  performance  of  a  specified  duty  for  oos^ 
pansation  takes  upon  himself  the  ordinary  perils  incident  to  the  employment 
are  enumerated  in  the  note  to  Dankl  ▼.  Ohemtpeake  tie.  iTy  €bu»  32  Am. 
St.  Rep.  892.     Assumption  of  risks  will  not  be  imputed  to  the  aerrant 
anless  he  has  knowledge  of  them:  /Vdb  v.  Cfntitil  Pae,  R.  R.  Co,,  72  GaL  38; 
1  Am.  St.  Rep.  22;  Rummel  r,  Dilworih,  131  Pa.  St.  609:  17  Am.  St.  Rep. 
827:  Georgia  Pae.  R'p  Co,  v.  Davis,  92  Ala.  .300;  25  Am.  St  Rep.  47;  dark 
T.  MisBOuH  Pae.  R"y  Co,,  48  Kan.  654;  Cariwn  ▼.  Ore^  Short  Lime  tie.  By 
Co,,  21  Or.  450.     But  such  knowledge  will  be  presumed  to  exist  where  the 
risks  are  apparent  to  ordinary  observation:  Roleeih  r.  Sttuthp  38  Minn.  14;  8 
Am.  St.  Rep.  637;  Kean  ▼.  DetroU  ete.  Roilkng  MiUa,  66  Mich.  277;  II  Am. 
8t  Rep.  492;  Nadau  r.  White  River  Lumber  Co.,  76  Wis.  120;  20  Am.  St 
Rep.  29;  O'Neal  ▼.  Chicago  etc.  R*y  Co.,  132  Ind.  110;  McLaren  t.  Wittiete^ 
48  Minn.  299.    See  also  note  toShorielr.  St.  Joeejph,  24  Axil  St  Rep.  122. 

Master  and  Siryaht  —  Dutt  of  Mastkr  to  Fubkdh  Sara  Appuairaai 
AVD  Save  Plaob  to  Work  m.  —  It  is  the  duty  of  the  master  to  proTide  and 
maintain  suitable  means  and  instrnmentalities  for  the  oondnot  of  his  basi- 
aess:  WormeU  r.Maineete.  R.  R.  Co.,  79  Me.  897;  1  Am.  St  Rep.  321;  LUtk 
Rock  etc.  J?V  ^  ▼•  Leeerett,  48  Ark.  333;  3  Am.  St  Rep.  230;  Riehmomi  ete, 
M'y  Go.  T.  Mormemi,  84  Va.  167;  10  Am.  St  Rep.  827;  Orifim  w. 
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J?.  R.  Co.,  148  Maw.  148;  IS  Am.  St.  Rep.  528;  Lmri$  y.  Severe,  118  Pa.  Si. 

«8;  2  Am.  8t  Rep.  881;  Woba^  eie.  ffy  Co.  t.  Morgan,  132  Ind.  4S0f 

Muirhead  T.  ffmmSbai  il&  J2:  J2.  (7ol»  108  Mo.  281.    This  dnty  eztenda  tothe 

■naintonenoe  of  a  eafe  roadway:  MeKm  ▼•  Ohieago  de,  Jtp  Oo,^  88  Iowa»  818t 

•ad  a  pjrojeoting  rook  endangering  brakemen  in  the  dieoharge  of  their  dufciai 

la  a  defeot  whioh  will  render  a  railroad  oompany  liable  for  injoriet  resulting 

flrmn  its  azistenoot  Georgia  Pac  IPjf  Co.  t.  Z>avii,  92  Ala.  800;  26  Am.  St. 

Kap.  47.    In  Bomm  ▼.  La  None,  80  Tez.  117,  a  railroad  aompany  waa  held 

llabla  for  iajntiai  eaneed  by  a  ooUiiioa  with  a  iwiteh  etand  plaoed  too  near 

ttia  traok«  the  ooort  laying  down  the  general  mle  that  a  oompany  ia  reepon- 

■Ibla  to  one  of  iti  MrTanU  for  injnriee  snstained  without  fault  or  negligenoe 

en  hia  part  from  iU  negligent  oonstruotion  or  ereotion  of  an  appendage  of  ito 

voad  whIoh  rabjeeti  iti  employeee  to  naneoenary  hamd  and  danger,  wUob 

tta  injured  parly  oould  not  reaeonably  have  aattdpated  and  of  whioh  he  waa 

Bot  informed.    Similarly,  oonatruoting  and  maintaining  a  aide  traek  ao  near 

to  a  buflding  in  the  yarda  of  a  raiboad  company,  and  under  iU  control,  aa  to 

•ndanger  the  Uroo  of  iti  employeee  while  ewitching  eara  on  laid  traok,  b  a 

Tiolation  of  the  duty  of  the  company  to  provide  a  safe  place  for  iti  employeee 

ta  work  int  8weei  t.  MiMffcm  OonL  R.  Ji.  Co.,  87  Mich.  660;  and  in  aa  ao> 

tioB  againat  a  railroad  company  for  the  death  of  a  awitchman  cauced  by  tha 

proximity  of  a  abed  to  a  iide  traol^  a  finding  by  the  jury  that  *' the  ihed  waa 

ao  doee  to  the  track  aa  to  render  the  place  nnneceesarily  dangeroni  to  em* 

plojeea  in  performing  their  dutica  at  that  'place  "  ia  a  raflScient  finding  of 

defendanti*  negligenoet  KMher  t.  MOwaukee  He.  B.  S.  Co.,  80  Wis.  68i,    On 

the  other  hand,  where  the  plaintiff,  in  attempting  to  get  out  of  aa  ash  pit 

between  the  rails,  from  whioh  he  was  shoveling  aahea^  was  struck  by  a  locomo* 

tive,  and  it  waa  diown  that  near  the  pit  there  waa  a  water  plug  ao  arranged 

Ibat  a  looomotive  diacharging  aahea  into  the  pit  oould  at  the  same  time  take 

water,  it  was  error  in  the  court  to  submit  to  the  Jury  tiie  qmeation  whether 

the  relative  poeition  of  the  water  plug  and  the  stopping  plaoa  was  aa  im* 

proper  and  negligent  oonstmction:  Rdekd  v.  New  Tork  eie.  M.  B.  Co.,  180 

K.  Y.  682.    And  a  brakeman  ia  held  to  assume  the  risk  of  injury  oaaaad  hj 

the  negligenoe  of  the  oompany's  employeee  in  leaving  a  freight  car  on  a  sida 

track  so  aa  to  injure  tiie  brakeman  while  riding  ca  a  pasaing  traiat  SehmA 

▼•  Hamdbaieie.  ttji  Co.,  108  Ma  74. 

HMUonroDik  — PROXDCATB  joidRimotb  Oavu:  See  aotsa  ta  Bremn  f* 
aU0Q0O  «fc.  ITy  Co.,  41  Am.  Rep.  68-68;  JWi^r  ▼•  OMmaOm,  41  Am.  Re|b 
880488;  Aa^T.  Dttmie,  47  Am.  Rep.  881;  ainip6e0T.  Ot§  ^ aMmmm. 
80  Am.  Rep.  680-«74|  YfMftT.  (7ofiV>  8S  Am.  Rep.  167-188b 
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Ijr  BB  Danob. 

19  Horn  IUM01A,  1811 

ifnrwm  ov  rmm  Pbam—  VAuuvr  w  Juiwmvt.  — WImb  lh» Mil ii %y 

J«iy,  «h«  JwUm  »mI  Mitor  jvdgmeBta*  obm  Ib  MoaHaMe  wHh  «• 

▼•rdiol^  and  snoh  aitrj  mil  bt  nada  witiiin  tbs  towmhip  and 

lor  which  h«  wm  tlaotod. 
OntnoRARi,  TO  WsoM  Shooia  bi  Dimoctbu  —  a  writoi  airfiwii 

b«  directed  to  an  ex*offioer  after  he  haa  parted  wttb  tbs  naotd  wfakk 

It  ia  aoagkt  to  have  reriewed. 
CtenoBARi — OoNOLuaimrMi  ov  Baoouu  —  Ik  i«HewlB||  a  Jsdgneat  aff 

a  Jwtice'i  court  upon  a  oommeii-law  writ  of  owiinnari  the  teeord  fai^ 

porta  Terity,  and  eaaiiol  be  oootndioled  bj  the  aoppleiBeatal  Mtera  ef 

tbejoatioe. 
BuanoRABi.  —  Tbb  IXmoatsAMW  Tmrnsomemm  ABinir«  ibom  a  B»w 

oaanot  be  oontradioted  bj  parol  oridoDoe  9mj  agflo  thaa  Iha  lupiaM 

worda  of  the  reoord  itaeU. 

W.  R.  Dodge  and  W.  S.  PwrcM^  for  the  appeUaot 
BtnUon  and  Amidon^  tor  the  retpondent. 

Babtholohsw,  J.  The  facts  giving  rise  to  thig  eafle»  briaflj 
ftatad,  are  as  follows:  One  A.  W.  Kubn  was  justice  of  the 
peace  in  Norman  township,  Cass  Coanty.  An  action,  properlj 
brought  on  for  trial  before  said  justice  and  a  jury  on  January 
8,  1890,  at  a  point  in  said  township  agreed  upon  by  the  parties 
thereto,  and  in  which  the  petitioner  in  this  case  was  one  of 
the  defendants,  resulted  in  a  judgment  against  the  defendants. 
On  March  22|  1890,  the  petitioner  obtained  from  the  judge  of 
the  district  court  of  Cass  County  a  writ  of  certiorari  to  reyiew 
said  judgment  In  the  interim  the  ofiBcial  term  of  said  Kuha 
had  expired  and  his  docket  has  passed  to  the  possession  of  his 
successor,  one  William  G.  Dance.  The  writ  was  directed  to 
Justice  Dance,  requiring  him  to  send  up  a  transcript  of  th# 
records  and  proceedings  in  the  case  and  of  all  the  pleadings 
and  papers  on  file  in  his  ofiBce  relating  thereto^  llie  return 
of  this  officer  to  the  writ  showed  a  complete  and  legal  judg- 
ment Every  entry  which  the  law  required  should  be  made 
had  been  made.  We  do  not  understand  that  this  is  ques- 
tioned. At  the  end  of  the  formal  judgment  and  preceding  ths 
signature  of  the  justice,  were  the  words,  ^  Dated  at  Kindred^ 
Cass  County,  N.  D.,  January  8rd,  1890.**  Kindred  is  a  Tillage 
in  Norman  township.  When  this  return  was  in,  petitioner 
applied  for  and  obtained  a  supplemental  writ,  directed  to  Ex- 
Justice  Kuhn,  requiring  him  to  return  a  foil  '^statement"  of 
all  his  proceedings  in  said  action.    This  suppleiiiental  witt 
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was  issued  upon  an  affidavit  tending  to  show  that  the  state- 
ments in  the  record  were  in  fact  false.    When  the  response  of 
Mr.  Knhn  to  the  supplemental  writ  was  received,  it  stated 
that  when  the  verdict  of  the  jury  was  returned  he  adjourned 
court,  without  fixing  time  or  place  of  further  meeting,  and 
took  his  docket  and  went  to  the  city  of  Wahpeton,  in  Rich- 
land County,  where  on  January  5,  1890,  the  judgment  was 
entered  and  signed.    If  the  statements  contained  in  the  re* 
turn  of  Bx-juBtice  Kuhn  be  true,  he  lost  jurisdiction  of  the 
case  when  .he  adjourned  as  stated,  and  all  his  subsequent  acts 
were  without  authority.    Our  statute  (Comp.  Laws,  sec.  6104) 
requires  the  justice,  when  a  trial  is  by  jury,  to  enter  judgment 
at  once  in  accordance  with  the  verdict;  and  by  section  6109  this 
judgment  must  include  the  costs  allowed  by  law  to  the  pre- 
▼ailing  party.     These  provisions  are  mandatory:  JSutt  v. 
MaUory,  66  Wis.  855;  McNamara  v.  Spees,  25  Wis.  539;  Brady 
w.  Taber^  29  Mich.  199.    Nor  could  Justice  Kuhn  legally  en- 
ter  judgment,  or  tax  costs,  or  exercise  any  other  judicial  func- 
tion outside  the  township  and  county  for  which  he  was  elected. 
Section  6041,  Compiled  Laws,  requires  justices  of  the  peace 
to  keep  their  offices  and  hold  their  courts  at  some  place  within 
such  county  and  township;  and  for  a  construction  of  similar 
provisions,  see  State  v.  Marvin^  26  Minn.  828,  PhiUips  v. 
Thralh,  26  Kan.  780.    But  when  the  return  of  Ex-Justice 
Kuhn  was  received,  the  defendant  moved  the  court  to  quash 
the  supplemental  writ  and  return  upon  the  following  groundSi 
among  others:  1.  That  the  writ  of  certiorari  cannot  be  di« 
rected  to  an  ex-official  after  he  has  parted  with  the  record  that 
is  sought  to  be  reviewed;  2.  That  a  parol  return  made  by 
an  ex-official  is  not  competent  to  contradict  the  record  kept 
by  him  at  the  time  of  the  transactions.    This  attack  was  an* 
successful  in  the  district  court,  and  the  defendant  brings  the 
questions  to  this  court  by  appeal 

The  points  above  specified  were  well  taken,  and  the  motion 
should  have  been  sustained.  To  sustain  the  position  that  the 
writ  of  certiorari  may  be  directed  to  an  ex-officer  after  he  has 
parted  with  the  record  respondent  relies  upon  Harrie  v.  Whit* 
ney^  6  How.  Pr.  175,  and  Oanover  v.  Devlin^  15  How.  Pr.  470. 
The  oases  do  not  go  far  enough.  There  is  no  allusion  to  the 
real  point  here.  Those  cases  do  hold  that  the  writ  may  run 
to  an  ex-officer,  but  there  is  no  suggestion  that  such  ex-officer 
was  not  in  each  of  those  oases  in  possession  of  the  record  to 
hi  reviewed.    On  the  contrary,  in  Oimov§r  v.  Dtfelin,  16  How. 
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Pr.  470,  the  writ  diraoted  the  ex-offio«r  *  to  o&rtify  to  tlite  otdI 
the  prooeedings  had  before  bim  in  this  matter  and  tke  rewii 
tkereof^  (the  italios  are  ours),  thne  olearlj  showing  that  enek 
ez-ofiBcer  had  the  record  in  his  possession.  And  to  sappoit 
the  position  that  the  writ  was  properly  directed  the  couit 
qnote  the  following  from  Bacon's  Abridgments,  *'  Certiorari,' 
F:  ^  If  the  person  who  ought  to  certify  a  record,  as  a  jastiet 
of  the  peace  who  hath  taken  a  recognizance,  or  a  judge  of  mai 
jmiw  who  hath  taken  a  verdict,  or  a  coroner  who  hath  takes 
an  inquest,  die  with  the  record  in  bis  custody,  the  ceriiorm 
may  go  to  his  executor."  Certainly  that  authority  would 
never  be  cited  to  show  that  the  writ  could  run  to  one  not  ia 
possession  of  the  record.  Neither  can  it  be  said  from  what 
appears  in  the  case  that  the  party  to  whom  the  writ  was  di- 
rected was  not  in  the  possession  of  the  record  in  Harru  ▼. 
Whitney^  6  How.  Pr.  175.  There  was  in  that  case  no  motion 
to  quash  the  return,  but  it  was  claimed  that  the  return  wss 
a  nullity  on  the  authority  of  Peek  v.  Foo%^  4  How.  Pr.  425^ 
where  the  court  held  that  the  return  was  an  official  act,  and 
could  only  be  made  by  an  officer.  The  case  of  JTarris  v. 
Whitney^  6  How.  Pr.  175,  overrules  the  case  of  Peek  ▼•  i^eoC,  4 
How.  Pr.  425,  and  holds  that  the  return  may  be  made  by  as 
ex-officer — a  holding  that  would  be  generally  followed  to-day, 
even  as  to  the  common-law  writ,  if  such  ex-offioer  still  re- 
tained the  record  to  be  reviewed.  It  is  true,  however,  that 
the  return  made  by  the  the  ex-officer  in  Harru  v.  fiPftidisy,  6 
How.  Pr.  175,  was  of  matter  not  of  record.  So  Car  as  any  le- 
port  shows,  there  was  no  transcript  in  the  return;  oertainly 
there  was  nothing  in  the  return  to  contradict  the  record  made 
below.  But  how  far  short  this  case  falls  of  being  an  authority 
under  our  statute  and  in  this  state  will  become  clear  when  we 
remember  that  the  court  upheld  the  subject-matter  of  that  re- 
turn upon  the  theory — and  expressly  so  state — that  it  was 
competent  for  an  ex-officer  to  make  his  return  by  affidavit; 
and  that,  if  such  ex-officer  died  before  return  made,  the  case 
could  be  heard  on  the  affidavits  of  bystanders,  and  that  each 
party  could  prepare  such  affidavits  and  serve  on  opposite 
party;  thus  clearly  showing  that  in  the  judgment  of  the  court, 
under  the  statute  then  governing  them,  an  issue  of  fact  might 
be  determined  by  the  superior  court  on  eertiorari.  The  an- 
thorities  hereafter  cited  will  show  that  such  a  proceeding  is 
unknown  under  the  common-law  writ  Our  statute  seems 
oondusive  upon  the  point  that  the  writ  cannot  run  to  an  ex* 
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officer  who  has  parted  with  the  record.  Section  5S09,  Compiled 
IjawB,  reads:  '*  The  writ  may  be  directed  to  the  inferior  courts 
tribunal,  board,  or  officer,  or  to  any  other  person  having  the 
custody  of  the  records  or  proceedings  to  be  certified.''  It  is 
only  when  such  ^'  other  person  "  has  the  custody  of  the  record 
or  proceedings  that  the  writ  can  be  directed  to  him.  Again, 
080.  6510  reads:  ^^The  writ  of  certiorari  shall  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issu- 
ing the  writ,  at  a  specified  time  and  place,  and  annex  to  the 
writ  a  transcript  of  the  record  and  proceedings,  describing  or 
referring  to  them  with  convenient  certainty,  that  the  same 
may  be  reviewed  by  the  court;  and  requiring  the  party  in  the 
meantime  to  desist  from  further  proceedings  in  the  matter  to 
be  reviewed.^'  What  does  the  statute  mean  by  a  transcript  ? 
Webster  defines  it:  '^That  which  has  been  transcribed;  a 
writing  or  composition  consisting  of  the  same  words  as  the 
original;  a  written  copy."  There  can  be  no  transcript  of  that 
which  never  had  a  prior  existence.  How,  under  that  statute, 
oan  a  matter  resting  purely  in  the  memory  of  an  ex-justice, 
and  by  him  reduced  to  writing  for  the  first  time  after  the  writ 
ie  served  upon  him,  have  any  standing  in  court  as  a  return 
to  a  writ  of  certiorarit  But,  more,  the  very  definition  and 
office  of  the  common-law  writ  preclude  its  running  to  any- 
one who  has  not  possession  of  the  record  to  be  reviewed.  In 
Bacon's  Abridgments  it  is  thus  defined:  '*A  certiorari  is  an 
original  writ,  issuing  out  of  chancery  or  the  king's  bench,  di- 
rected to  the  judges  or  officers  of  inferior  courts,  commanding 
them  to  return  the  records  of  a  cause  depending  before  them, 
to  the  end  that  the  party  may  have  the  more  sure  and  speedy 
jostioe  before  him  or  such  other  justices  as  he  shall  assign  to 
hear  the  cause."  The  substance  of  this  definition  has  never 
been  departed  from  except  where  the  statute  has  broadened 
the  scope  of  the  writ  In  Donahue  y.  WiU  Co.,  100  III.  94, 
it  is  said:  ^It  [the  writ  of  certiorari]  requires  no  return  of 
the  evidence  or  certificate  of  facts  outside  the  record,  and  the 
trial  must  be  had  upon  the  record  alone."  Again  from  the 
same  court:  ''The  common-law  writ  of  certiorari  simply 
brings  before  the  court  for  inspection  the  record  of  the  infer- 
ior tribunal  or  body,  and  its  judgment  affects  the  validity  of 
the  record  alone — that  is,  determines  that  it  is  valid  or  in- 
valid:" Hyelop  V.  Finch,  99  111.  171.  If  only  the  record  can 
be  returned  or*  considered,  then  only  the  custodian  of  the 
record  ma  make  retam.    In  MUwavJtee  Iron  Co.  v.  Schubel^ 
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29  Wit.  444,  9  Am.  Rep.  591,  it  is  held  that  the  party  who 
has  the  custody  of  the  record,  and  he  alone,  can  make  retom 
to  the  writ.  Wood  on  Mandamus,  page  173,  thus  stotes  the 
rule:  '*  It  [the  writ  of  eertiorari'\  is  addressed  to  all  the  pe^ 
sons  whose  return  is  necessary  to  enable  the  court  to  det^ 
mine  the  regularity  or  validity  of  the  proceedings  of  tbt 
ofiBcer  or  tribunal  sought  to  be  reviewed,  and  the  fact  thti 
the  person  is  out  of  office  is  no  objection  if  he  has  the  custody 
of  the  record."  In  addition,  on  this  point,  see  State  v.  Ct^o/ 
Fond  du  Lae,  42  Wis.  287;  Crawford  v*  Township  Boards » 
Mich.  405;  People  ▼.  SupervUore,  1  Hill,  195;  People  v.  Cvbt 
mimonere,  80  N.  Y.  72;  State  v.  Noonan,  24  Minn.  125;  Wardt 
worih  V.  SibUy^  38  Wis.  486;  RoherU  v.  CammtseioMnj  S4 
Mich.  182;  PeopU  v.  HiU,  65  Barb.  171;  Farmingtan  Biw 
etc.  Co.  V.  County  CovmCre^  112  Mass.  206;  CommonweaUk  t. 
WirUhrop,  10  Mass.  177;  BuOand  v.  CowUy  Comm're^  20  Pick 
71. 

Upon  the  theory  that  the  supplemental  return  oontradieti 
the  record  entries,  and  to  show  the  competency  of  such  rt- 
turn  for  that  purpose,  the  case  of  Blair  v.  HamUtan^  82  CaL 
50,  is  relied  upon  by  respondent  That  case  is  based  upon 
People  v.  Board  «te.,  14  Cal.  479,  and  Lowe  v.  Alexander,  15 
Gal.  300.  No  other  cases  are  cited.  The  California  sUtoU 
is  identical  with  our  own,  so  far  as  the  scope  of  the  writ  ii 
concerned,  though  their  practice  act  gives  a  wider  range  of 
investigation  under  the  writ  than  we  have;  but  that  is  immir 
terial.  But  these  cases  are  hardly  authority  for  the  position. 
In  People  v.  Board  etc.,  14  Cal.  479,  and  Blair  ▼.  HamOUm^  U 
Cal.  50,  it  was  held  that  the  superior  court  had  the  right  to 
have  before  it  the  evidence  on  which  the  inferior  tribuDil 
based  the  conclusion  that  it  had  jurisdiction,  and  that,  where 
this  evidence  did  not  establish  jurisdiction  as  matter  of  law, 
the  action  of  the  inferior  tribunal  could  be  set  aside.  Vo 
effort  was  made  in  either  of  those  oases  to  oontradict  any 
statement  of  &ct  contained  in  the  record  by  matter  reetiog 
in  parol.  In  Lowe  v.  Alexander,  15  Cal.  8CK),  there  was  no 
question  on  certiorari  before  the  court  An  incidental  ref6^ 
ence  was  made  to  the  holding  in  Peopis  v.  Board  ete^  14  CiL 
479.  The  learned  judge  who  wrote  the  opinion  in  PeopU  ft 
Board  ete.,  14  Cal.  479,  used  this  language,  at  page  500:  ''The 
provisions  of  our  statute  are  merely  in  affirmance  of  the  eom* 
mon  law.  The  nature  and  effect  of  the  writ  remains  xat 
ohanged.    Its  funotionB  are  neither  enlarged  nor  diininishei>i 
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mud  the  rules  and  prinoiples  which  goTem*  its  operation  are 
Btill   the  same."    Our  statute  being  identical  with  that  of 
California,  of  course  all  the  decisions  under  the  common-law 
writ  should  have  proper  weight  in  this  state.    Many  of  the 
oaaes  already  cited  announce  in  positive  terms  that  the  re- 
▼iewiDg  court  can  consider  only  the  record  made  by  the  infe^ 
rior  tribunal,  which  is  simply  declaring  in  another  form  that 
the  record  cannot  be  contradicted.    This  is  specially  true  of 
the  cams  cited  from  Illinois  and  Massachusetts.    The  point 
la  emphasized  that  the  record  cannot  be  contradicted,  but  the 
ease  must  be  decided  upon  an  inspection  of  the  record.    In 
State  ▼.  Kemetif  61  Wis.  494,  it  is  said:  *^  Upon  a  writ  of  Mr- 
tiorari  nothing  can  be  inquired  into  except  what  appears  of 
record  in  the  inferior  court  or  body,  and  upon  the  return  no 
parol  testimony  is  allowed  to  establish  any  issue  made  by  the 
return  to  the  allegations  contained  in  the  petition  for  the 
writ."     Weaver  y.  Lammon^  62  Mich.  866,  was  certiorari  to  a 
justice  of  the  peace.    He  made  return  of  a  transcript  of  the 
record,  and  also  of  certain  matters  not  of  record,  and  these 
matters  contradicted  the  record.    Said  the  court:  ''  The  judg- 
ment as  it  appears  entered  in  the  docket  must  control.    The 
record  of  his  judgment  in  his  docket  cannot  be  contradicted  by 
his  return  to  the  writ''    That  case  cannot  be  distinguished  in 
principle  from  this  case,  except  that  the  return  of  the  extra- 
neous matter  was  an  official  act  of  the  justice  before  his  term 
expired.     Miller  ▼.  McCtUlaugh^  21  Ark.  426,  was  an  attack 
by  certiorari  on  a  justice-court  judgment    The  petition  for 
the  writ  alleged  that  the  defendant  was  not  served  with  pro- 
cess in  the  proper  township.     The  transcript  sent  up  by  the 
justice  in  obedience  to  the  writ  showed  service  in  the  proper 
township,  but  the  defendant  in  the  certiorari  proceeding  ad- 
mitted in  open  court  that  service  was  not  made  in  the  town- 
ship  stated  in  the  return.     Held,  that  on  certiorari,  the  record 
was  conclusive  even  as  against  such  admission:  See  also  Prall 
y,  Waldron,  2  N.  J.  L.  135;  Inhabitants  etc.  v.  County  Comm^re^ 
6  Allen,  13;  CasHdy  v.  MiUerick,  52  Wis.  379.     It  is  seldom 
that  a  case  can  be  cited  so  entirely  in  point  to  the  matter  un- 
der discussion  as  is  this  last  case  from  Wisconsin.    That  case 
was  certiorari  to  a  justice  of  the  peace.     There  had  been  an 
adjournment  in  the  case,  and  it  was  claimed  that  the  justice 
failed  prior  to  such  adjournment,  or  while  the  parties  were 
present,  to  enter  in  his  docket  any  place  to  which  said  cause 
was  adjourned,  but  that  at  some  subsequent  time  he  had 
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added  to  the  docket  entry  the  following  words:  ''At  mj  offiosi 
in  the  town  of  Poysippi.    S.  R  Halleok,  joBtioe  of  the  peaee.^ 
It  was  alao  claimed  Uiat  on  the  adjourned  day  the  oaae  wai 
not  called  at  the  office  of  the  jastice,  but  at  a  town  hall  aoma 
milee  distant    The  justice  was  required  to  make  a  return  as 
to  these  allegations,  and  his  return  showed  the  allegationa  te 
be  true;  but  the  record  certified  up  in  obedience  to  the  wzH 
showed  the  quoted  words  regularly  entered  in  oonneotiQa 
with  the  time  of  adjournment    The  court,  after  a  review  of 
the  authorities,  say:  **  These  decisions  clearly  indicate  thai 
in  reviewing  a  judgment  of  a  justice  court  upon  a  oommon* 
law  writ  of  uriiarari^  the  record  imports  verity  notwithstand- 
ing the  statements  of  the  justice  to  the  contrary,  even  upon 
matters  of  jurisdiction.    The  cases  also  dispose  of  the  qnes- 
tion  as  to  the  place  of  calling  the  suit  at  the  time  to  whieh  it 
was  a^JoumecL    Upon  such  a  writ  it  must  be  ocmolaeiYely 
presumed  that  it  was  called  at  his  office.    To  allow  the  r^ 
turn  to  have  any  effect  as  against  the  record  and  the  pie- 
•amptions  arising  from  it  would  be  to  authorise  issnee  of  fiust 
as  to  what  did  or  did  not  occur."    To  our  minds,  the  oondQ- 
sion  thus  reached  is  unavoidable  on  principle.    To  permit 
the  record  to  be  impeached  by  the  recollections  of  the  jostiioe 
is,  in  effect,  contradicting  the  return  by  parol  evidence;  and 
there  is  such  an  avalanche  of  authority  against  that  proceed- 
ing that  no  one  would  claim  that  it  could  be  done.    If  the 
supplemental  return  was  properly  received  in  this  ease,  then 
we  are  reduced  to  this  position:  When  Justice  Dance  certified 
the  record  in  obedience  to  the  writ,  had  the  petitioner  sought 
to  bring  in  Ex-justice  Euhn,  and  show  by  his  affidavit  or  his 
oral  testimony  in  open  court  that  the  statements  in  the  record 
were  untrue,  such  a  course  would  not  have  been  tolerated  for 
a  moment    But  Mr.  Euhn,  a  private  citizen,  is  allowed  to 
make  an  unsworn  statement  out  of  court,  dignify  it  with  the 
name  of  a  *'  return,'*  and  by  the  magic  of  that  name  the  state- 
ment is  powerful  enough  to  scatter  a  record  which  the  same 
matter,  coming  from  the  same  party  under  the  solemnity  of 
an  oath,  would  be  powerless  to  touch.    Further,  the  statute 
makes  the  transcript  prima  facie  evidence  of  all  the  facts 
therein  stated.     The  supplemental  return  contradicts  the 
transcript.    The  transcript  is  entitled  to  as  much  weight  as 
the  unsworn  statement  of  a  private  citisen.    Suppose  the 
truth  of  that  statement  be  questioned,  how  is  a  court  to  reach 
a  decision  t    No  evidence  can  be  introduced  to  fortify  or  de- 
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feat  either  the  transoript  or  the  statement  By  what  instru- 
mentality  is  the  court  to  solve  the  dilemma?  By  the  allow* 
ance  of  the  supplemental  return  an  issue  of  fact  would  be 
foraiod  in  a  proceeding  where  the  trial  of  an  issue  of  fact  is 
poeitiyely  prohibited  by  law.  It  is  true  that  in  nearly  all 
the  states  there  now  exists  some  form  of  statutory  writ  of  eer» 
tiarari  broader  in  its  scope  and  more  flexible  in  its  operation 
than  the  common-law  writ  to  which  we  are  confined. 

It  is  urged  upon  us«  howeyer,  that  the  return  to  the  supple- 
mental writ  does  not,  in  fact,  contradict  the  record  of  the  jus* 
tioe  as  the  statute  requires  it  to  be  kept;  that  the  statute 
nowhere  requires  the  justice  to  enter  the  time  or  place  of  en* 
tering  judgment;  and  that  the  words,  ^  Dated  at  Elindred, 
Cass  County,  N.  D.  January  8rd,  1890,^'  not  being  required  by 
statute,  form  no  part  of  the  record  proper,  and  hence  can  be 
contradicted  by  paroL    It  is  true  that  entry  is  not  specially 
enjoined.    We  may  erase  it,  and  still  the  difficulty  is  not  re- 
moved, because  the  facts  stated  in  that  entry  are  necessarily 
presumed  from  what  the  law  does  require  to  be  made  matter 
of  record.    In  every  case  in  justice  court,  when  all  the  entries 
that  the  law  requires  to  be  made  are* made  (and  there  is  no 
olaim  that  the  transcript  as  returned  in  this  case  does  not  show 
all  the  entries  required  by  statute),  the  record  must  necessarily 
show  a  valid  judgment;  otherwise  a  judgment  of  a  justice  of 
the  peace  could  not  be  proven  by  the  docket  or  a  transcript 
thereof!    But,  as  we  have  already  seen,  the  judgment,  in  order 
to  be  valid,  must  be  entered  at  once  on  the  return  of  the  ver* 
diet,  and  the  justice  must  make  the  entry  while  in  the  proper 
township  and  county.    Hence,  in  this  case,  with  the  quoted 
entry  erased,  we  must  presume  from  the  record  that  the  judg* 
ment  was  entered  on  January  8,  1890,  in  Norman  township, 
Cass  County,  North  Dakota;  otherwise  we  would  havea  judg« 
ment  containing  every  entry  that  the  statute  requires,  yet  void 
on  its  face.    To  allow  the  necessary  presumptions  arising  from 
a  record  to  be  contradicted  by  parol  would  be  just  as  fatal  to 
a  record  in  every  case  as  to  allow  the  express  words  of  the  rec-^ 
ord  to  be  cjntradicted.    In  Cauidy  v.  MiUeriekj  62  Wis.  379, 
the  justice  stated  that  he  called  the  case  at  the  town  hall 
three  miles  from  his  office,  but  the  court  said:  '*  Upon  suoh  a 
writ  [eertiorari]  it  must  be  conclusively  presumed  that  it  was 
ealled  at  his  office.    To  allow  the  return  to  have  any  effect  as 
against  the  record  and  the  presumptions  arising  from  it,  would 
be  to  authorize  issues  of  fact  as  to  what  did  or  did  not  occur." 
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The  evil  that  would  result,  in  oases  of  ibis  ebaraoler,  finon 
holding  that  the  record  imports  yerity,  is  far  leee  than  ibm 
•yil  that  would  result  from  permitting  court  records  to  be 
frittered  awaj  by  the  memory  of  man.  Nor  do  we  think  the 
petitioner  was  without  remedy  in  this  case;  but  that  qiie»> 
tion,  while  important*  is  not  controlling.  It  often  happens 
that  a  party  is  without  remedy  except  against  the  offending 
official  It  was  well  said,  in  Comdy  t.  MiUeriek,  62  Wis.  S79: 
**The  question  is  not,  whether  the  defendant  had  a  remedy 
but  was  he  entitled  to  the  one  he  sought  in  this  writ  f "  For 
the  reasons  above  stated,  the  district  ouurt  is  direeted  to  re- 
verse its  judgment,  and  quash  the  supplemental  writ  and  the 
return  thereta    All  concur. 

Corliss,  0.  J.  I  concur  on  the  ground  that  the  reoord  of 
the  case  showed  that  the  judgment  was  entered  at  the  proper 
time  and  place,  and  that  this  record  cannot  be  overthrown 
by  the  parol  return.  There  can  be  no  stronger  presumption 
that  an  officer  will  make  a  false  record  than  that  he  will  make 
a  false  return.  The  issue  between  the  record  and  the  return 
cannot  be  litigated;  and  as  one  or  the  other  must  prevail,  it 
is  consonant  with  sound  principle  to  give  verity  to  the  record. 

Jusnon  OF  Psaoi— Judowmt — Tnn  or  EsTRT.^Wheii  a  Jnstlee  of 

Ihe  peace  fails  to  enter  Judgment  within  ninety  daye  after  a  Tsrdict  lias  beaa 
rendered  in  the  oaae»  a  judgment  then  rendered  by  him  is  withoat  jaiisdi> 
tion,  and  Toids  T<niUinitm  y.  LUk^  S2  Iowa,  82)  81  Am.  St.  Bapb  468^  mi 
aote. 

GiftTioaABi— To  Whom  should  bb  Daaorsix  —The  poUoa  Jndga  who 
presided  at  the  trial  to  be  reviewed  on  eartiorari  ia  attll  oompetent  to  perieol 
hia  anawer  to  the  eerHorari^  thoagh  he  haa  retired  from  offioe  «nd  boooma 
aadatant  city  attorney,  if  it  doei  not  appear  that  he  has  taken  «ny  part  m 
•auaal  ia  the  ctrikrari  caaet  PhUUfi  ▼.  Atkmia,  87  Ga.  81 
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P  NoaiB  DAXOtl,  MA.] 

MaoHAiao^i  Lnira.  — A  lien  for  labor  or  material  la  paramount  to  Hm  lieo 
•f  a  mortgage  ezecuted  after  the  building  waa  oommenoed,  but  be£ 
aneh  labor  or  material  waa  fumiahed. 

ICiOHAHio'a  Lnm  iob  ADDrrioNS,  Blarobmbiitb,  ob  Altbbatiobi; 

after  a  building  ia  finished,  do  not  attach  from  the  oommenoenMol  of  the 
original  building,  but  only  from  the  oommencement  of  aooh  Tii^d'tJimit 
enlargementa,  or  alterationa. 

HtORANio'a  LiiNs.  —  Though  a  Cbavob  in  thb  Plan  of  a  Bitildiiio,  er 
of  aome  part  thereof,  is  made  while  it  is  in  prooeM  of  oonatraetiont  a  lieo 
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for  labor  or  wiatoriali  famlihad  in  oonneoiioa  with  tttob  ohango  attiohit 
m  of  tho  date  of  tiio  ^Kimmononmont  of  tho  building,  and  takes  pNoa* 
dmoa  OTW  any  mqrtgaga  azaoated  aftar  anah  aommanoamant  and  bafora 
■aeh  ohanga  in  plan,  althongh  tha  mortgagaib  in  making  bia  loan,  took 
Into  oonaidaratton  tha  plana  and  apaoifioationa  of  tha  building  aa  than 
nzialing;  and  advanaad  anfl&oiant  monay  to  haTa  avriad  thani  ont  had 
thoy  not  bean  ofaangad. 

Aono9  to  foreoIoBO  •  lien.    Judgment  for  plaintiflEl    Do- 
fwidant  appeals. 

Burke  Corbett^  for  the  appellant 
Fred.  B.  Laihropf  for  the  reapondont 

Babtholombw,  J.    This  ia  a  oonteet  for  priority  between 
plaintiff,  the  Haxtun  Steam  Heater  Company,  a  meohanie'e 
lien  holder,  and  the  defendant,  the  Dakota  InTOstment  Com- 
pany, a  mortgagee.    There  waa  a  deoree  below  for  the  plain* 
tifl^  and  the  investment  oompany  appeals.    Section  6478  of 
oor  Compiled  Laws  reads  as  follows:   '^The  liens  for  labor 
done  or  things  furnished  shall  haye  priority  in  the  order  of 
tha  filing  of  the  accounts  thereof,  as  aforesaid,  and  shall  be 
preferred  to  all  other  liens  and  encumbrances  which  may  be 
attached  to  or  npon  said  building,  erection,  or  other  improve* 
ment,  and  to  the  land  on  which  the  same  is  situated,  or  either 
of  them,  made  subsequent  to  the  commencement  of  said  build- 
ing, erection,  or  other  improvement"   The  unquestioned  facts 
an  these:  One  Gk>rdon  was  the  owner  of  certain  lots  in  the 
eity  of  Orand  Forks,  upon- which  he  desired  to  erect  an  hotel 
building.    On  August  12, 1889,  he  commenced  the  erection  of 
■aid  building.    August  17,  1889,  Gordon  executed  to  the  ap- 
pellant a  mortgage  upon  said  lots  for  the  sum  of  $10,650;  that 
said  mortgage  was  properly  recorded  on  August  19, 1889;  that 
in  October,  1889,  Gordon  entered  into  a  contract  with  the  re> 
spondent,  by  which  respondent  agreed  to  place  a  steam  heat- 
ing apparatus  in  said  building,  which  was  furnished  and  put 
in  place  in  November  and  December  of  that  year,  and  before 
the  completion  of  the  building;  and  within  the  required  time 
respondent  furnished  and  filed  the  necessary  documents  to 
perpetuate  ita  lien  for  the  unpaid  amount  due  for  such  heat- 
bg  apparatus.    Tho  appellant  introduced  certain  evidence, 
which,  on  motion  of  respondent,  was  subsequently  stricken 
out  by  the  court  as  immaterial.    This  action  of  the  court  is 
assigned  as  error.    The  rejected  evidence  showed  that  before 
the  building  was  commenced,  Gordon  procured  an  architect 
to  make  plans  and  specifications  therefor;  that  there  was  no 
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general  oontraeUv  for  the  erection  of  the  bnildinx»  but  that 
Gordon  oontracted  with  variooe  parties  for  different  lines  of 
material  and  work  aa  the  same  were  needed ;  that  said  plani 
and  ipeoiflcationB  were  always  used  as  the  basis  upon  which 
such  contracts  were  made;  that  said  plans  and  specifications 
contemplated  beating  said  building  with  stoTes,  and  not  i^ 
steam,  but  included  a  smoke  stack  for  future  use,  as  it  would 
be  cheaper  to  put  it  in  then  than  afterwards;  that  said  plans 
and  specificationSi  and  the  submission  of  bids  by  different 
contractors  thereunder,  formed  the  basis  upon  which  appel- 
lant made  the  loan  to  Gordon;  that  after  such  loan  was  pei^ 
fected,  and  the  mortgage  executed  and  recorded,  the  plaoi 
for  said  building  were  so  far  changed  as  to  substitute  a  steam 
heating  apparatus  for  stoves;  that  said  change  was  made  at 
the  solicitation  of  respondent's  agent,  and  when  made,  and 
when  the  contract  for  the  steam  heating  apparatus  was  entered 
into,  respondent  had  both  actual  and  constructiTe  notice  of 
the  mortgage  to  the  appellant.  This  statement  uncovers  the 
contention  of  the  parties.  Respondent  claims  that  under  the 
statute  its  lien  has  priority  over  any  mortgage  on  the  lots 
made  subsequent  to  the  commencement  of  the  building,  at 
though  prior  to  the  time  when  respondent  made  its  contract 
with  Gordon  and  furnished  any  part  of  its  labor  and  mate- 
rials. The  appellant,  on  the  other  hand,  insists  that,  as  it 
parted  with  its  money,  and  took  its  security  on  the  basis  of 
the  plans  and  specifications  as  they  then  existed,  it  is  by  law 
entitled  to  priority  over  any  lien  for  labor  or  materials  sub* 
sequently  furnished  for  purposes  not  then  contemplated  in  the 
plans  and  specifications  of  the  building  then  being  erected; 
that  as  to  the  steam  heating  apparatus  furnished  by  respond* 
ent,  it  was  so  far  a  change  of  and  enlargement  upon  the  origi- 
nal building  that,  as  to  it,  and  the  inception  of  a  lien  there- 
for, the  building  was  not  commenced,  in  the  sense  of  the  stat- 
ute, until  the  contract  for  such  apparatus  was  entered  inta 
All  of  the  errors  assigned  are  but  different-methods  of  brio^* 
ing  forward  this  one  claim,  and  the  case  presents  but  the  sin- 
gle question. 

Mechanic's  lien  statutes,  containing  provisions  similar  fe 
or  identical  with  the  section  quoted  from  our  statute,  exist  in 
many  of  the  states  and  have  been  frequently  before  the  courta. 
The  precise  point  here  raised  has  not  been  often  ruled,  noTi 
unfortunately,  have  the  rulings  been  uniform,  yet  we  are  dear 
that  the  holding  of  the  lower  court  has  the  support  of  the  de- 
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oided  weight  of  anthority  as  well  as  sound  principle.    Appel- 
lant cites  us  to  the  case  of  Welch  v.  Porter,  63  Ala.  232.    That 
oaae  was  decided  under  a  statute  which  declares  that  the  lien 
conferred  thereby,  *' should  attach  and  be  preferred  to  all  other 
encumbrances  which  may  be  attached  to  or  upon  such  build- 
ingSy  erections,  or  other  improvements,  or  the  ground,  or  either 
of  them,  subsequent  to  the  commencement  of  such  buildings 
or  improvements."    It  must  be  admitted  that  this  case  fully 
sustains  appellant's  position,  and  goes  even  further,  for  the 
oourt  say:  *'Nor  do  we  doubt  that  when,  by  the  terms  of  the 
contract,  one  person  is  to  do  the  labor  and  another  is  to  fur- 
nish the  material,  the  li^n  of  each  attaches  from  the  time  he 
commences  the  performance  of  his  contract.''    And  again: 
^  If  he  were  to  hold  that  because  a  building  had  been  com- 
menced, a  subsequent  contractor  or  material  man  could  acquire 
a  lien  which  would  take  precedence  over  an  intervening  en- 
cumbrance, we  think  we  would  shock  the  moral  sense  of  the 
profession  and  fail  to  carry  out  the  intent  of  the  legislature." 
In  that  case  there  was  no  question  of  alteration  in  the  ori- 
ginal plans,  or  enlargement  upon  the  building,  and  the  court 
holds  that  the  lien  of  each  mechanic  or  material  man  attaches 
only  from  the  time  he  commences  the  performance  of  his  con- 
tract.   The  case  stands  alone,  however.     No  other  case  can 
be  found  going  to  the  same  extent.    Appellant  also  cites  in 
support  of  its  position  Soule  y.  Dawes,  7  Cal.  576.     But  in  that 
case  the  facts  were  of  an  entirely  different  character.     There 
the  lot  owner  entered  into  a  contract  for  the  erection  and  com- 
pletion of  a  building  for  a  consideration  certain,  to  be  paid 
part  in  money  and  part  by  the  conveyance  to  the  contractors 
of  certain  other  realty.     While  the  building  was  in  progress 
of  erection  the  owner  mortgaged  the  property  where  the  build- 
ing stood  to  a  party  who  was  thoroughly  conversant  with  the 
terms  of  the  contract  with  the  contractors.    After  the  building 
was  completed  the  contractors  waived  the  conveyance  of  the 
realty  that  was  to  be  taken  in  part  payment,  and  took  the 
owner's  note  for  the  amount,  and  subsequently  filed  a  lien 
and  sought  to  have  it  declared  superior  to  the  mortgage.    But 
the  court  held  that  the  parties  could  not  change  the  terms  of 
payment  to  the  detriment  of  the  mortgagee.    The  language 
used  by  the  California  court  was  entirely  pertinent  to  the 
facts  in  that  case,  but  certainly  never  was  intended  to  apply 
to  the  facts  of  a  case  like  the  one  before  us.    This  case  was 
again  before  the  supreme  oourt  in  14  Gal.  247.    At  that  time 
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a  new  element  was  introduced  into  the  case  in  the  fionsod 
claim  for  extra  work  not  covered  by  the  compensatioii  isA 
in  the  original  contract    The  court  allowed  the  claim  y 
superior  to  the  mortgage,  but  upon  the  theory  that  the  exbi 
work  was  done  with  the  mortgagee's  knowledge  and  without 
any  objection  on  his  part,  and  the  language  osed  would  indh 
cate  that  the  daim  would  not  have  been  allowed  under  odw 
circumstances.    The  oases  that  have  held  that  the  lies  (a 
labor  or  material  was  paramount  to  the  lien  of  the  mortg^i 
executed  after  the  building  was  commenced,  bnt  beioraiooh 
labor  or  material  was  furnished,  are  very  numerous.   Tte 
leading  ones  are  Neihan  ▼.  I(ma  etc.  R^y  Co.^  44  Iowa,  71;  DM» 
T.  Wihon,  21  Mo.  218;  Ameriean  F.  Ins.  Co.  ▼.  Pringle,iB^ 
A  R.  188;  Gordm  t.  Torrey,  15  N.  J.  Bq.  112;  82  Am.  Iko. 
278;  Mey&r  t.  Oimstrwstion  Co.,  100  U.  S.  457;  Davi»  t.  BQt 
land,  18  WalL  658;  Parrish'B  Appeal,  83  Pa.  St  111;  ManiO' 
tan  L.  Ins.  Co.  t.  Pauluon,  28  N.  J.  Eq.  304.     In  some  sUtei, 
also,  the  mechanic's  lien  attaches  to  the  particular  stractnn 
or  improTement  for  which  the  labor  or  materials  were  fu^ 
nished,  in  preference  to  a  mortgage  on  the  land  executed  pM 
to  the  commencement  of  such  structure  or  improvement:  See 
firoofa  T.  Bailway  Co.,  101  U.  a  443,  and  cases  there  cited. 
But  this  is  only  true  where  such  structure  or  improvement  ii 
of  such  a  nature  and  so  built  that  it  can  be  sold  separatdj* 
and  severed  and  removed  without  injury  to  the  realty  ss it 
existed  prior  to  the  building  of  such  structure  or  improvement: 
QeUhM  V.  AUen,  34  Iowa,  559;  EquitaJtiU  L.  Ins.  Co.  v.  Slyi, 
45  Iowa,  615.    It  has  also  been  repeatedly  held  that  when  ft 
building  was  once  finished,  the  lien  for  labor  or  material  sub- 
sequently furnished  for  additions,  enlargements,  or  alteratioDi 
thereto  did  not  attach  from  the  commencement  of  the  origins^ 
building,  but  only  from  the  commencement  of  such  additionii 
enlargements,  or  alterations:  See  Phillips  on  Mechanic's  LieoSi 
sec.  220,  and  cases  cited.    The  cases  where  the  subsequent 
labor  or  materials,  for  which  a  lien  superior  to  the  intervening 
mortgage  is  claimed,  were  furnished  and  used  in  the  ocnstn<^ 
Hon  of  the  building  before  its  completion,  but  for  porpoaei 
not  contemplated  in  the  original  plans,  or  when  the  mortgage     I 
was  executed,  are  less  numerous.     Phillips  on  Heohanio'i     i 
Liens  thus  states  the  principle:  *^The  criterion  would  seem 
to  be  that  everything  done  before  the  building  is  flnisbei     \ 
according  to  the  original  plan  or  design,  whether  agreeably  to    j 
that  plan  or  not|  may  be  made  the  subject  of  a  lien  wbicii 
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will  relate  back  to  the  period,  when  the  building  was  oom- 

menced,  to  the  exclusion  of  intervening  encumbrances 

80  long  as  any  part  of  a  building  is  incomplete  the  whole  is 
00,  and  may  be  moulded  into  any  shape  to  suit  the  wishes  of 
the  owner,  without  excluding  the  alterations  so  made  from 
the  benefit  of  the  lien  law:"  Sec.  220. 

NorriB*$  Appecd^  30  Pa.  St.  122,  is  an  instructive  ease,  and 
discusses  many  of  the  principles  that  ought  to  govern  this 
case.    In  that  case  a  party  commenced  the  erection  of  a  build- 
ing for  the  purpose  of  manufacturing  saws  by  hand.    Before 
it  was  entirely  completed  he  conceived  the  idea  of  changing  it 
into  a  steam  manufacturing  establishment,  which  required 
the  erection  of  additional  buildings  and  the  outlay  of  much 
more  money.    He  paid  off  all  mechanic's  claims  up  to  that 
date,  and  mortgaged  the  premises.    Subsequently  he  began 
the  erection  of  the  additional  buildings  whichi  when  com- 
pleted, formed,  with  the  building  first  erected,  one  establish- 
ment.   A  lien  was  filed  for  labor  and  material  that  went  into 
the  additional  buildings,  but  the  court  held  such  lien  junior 
to  the  mortgage,  on  the  ground  that  the  steam  manufacturing 
establishment  was  an  entirely  different  structure  from  the  one 
first  erected,  and  was  not  commenced  until  the  additional 
buildings  were  commenced.    Judge  Sharswood  in  his  opinioot 
adopted  by  the  court,  says:  '^  The  trnd  question  then  is,  was 
the  whole  establishment  erected  on  substantially  one  plan 
and  design  from  the  commencement,  or  was  the  plan  or  de- 
sign so  materially  changed  during  the  progress  of  the  work  as 
to  make  the  whole  a  different  building  from  that  which  was 
or  would  have  been  erected  had  no  such  change  taken  place? 
I  use  this  language  cautiously,  to  exclude  the  idea  that  any 
project  of  subsequent  alteraUon  whether  vague  or  oertaint 
whether  entertained  at  the  commencement  or  suggested  dur- 
ing the  progress  of  the  building,  and  not  embodied  in  the 
actual  plan  upon  which  it  was  commenced  and  carried  on, 
oould  make  any  difference.^    Further  on  he  says:  *^  It  may 
be  safely  conceded  that  unimportant  alterations  in  the  plan, 
such  as  the  height  or  number  of  the  stories,  the  arrangement 
and  finish  of  the  rooms,  or  even  the  addition  of  one  or  more 
outhouses,  not  materially  altering  its  character,  would  not 
aiTeot  the  rights  of  subsequent  claimants."  See,  also,  Pennoek 
V.  Hooperj  6  Rawle,  807;  EquiuMe  L.  Ins.  Co.  v.  Slye^  45  Iowa, 
616.    In  this  case  the  heating  apparatus  was  furnished  and 
|lssed  in  the  building  in  the  oourse  of  its  erection.    That  it 
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became  a  part  of  the  structare  is  not  questioned.    The  lit 
would  presume,  in  the  absence  of  all  testimonj,  that  theheilp 
ing  apparatus  augmented  the  value  of  the  bnilding  m  u 
amount  equal  to  its  cost     The  building,  when  compleiBd, 
was  the  same  building  that  was  commenced  before  the  mort- 
gage was  given.    **The  purpose  of  its  design  **  was  in  no  man- 
ner changed.    It  had  the  same  dimensions,  the  same  genvil 
arrangement,  and  was  furnished  and  fitted  for  the  purposa 
originally  intended.    That  it  was  heated  in  a  different  man- 
ner is  of  no  more  significance  than  would  have  been  the  addi- 
tion of  another  coat  of  paint  or  plaster.    From  the  time  of  ito 
commencement  there  was,  so  far  as  the  record  shows,  noosBsa- 
tion  or  delay  in  its  erection  until  it  was  completed.    It  is  idle 
to  say  that  there  can  be  two  points  of  time  at  which  auch  a 
bnilding  is  commenced.     We  cannot  add   to   the  statute- 
These  statutes  have  generally  been  liberally  construed  to  givs 
effect  to  the  benefits  they  are  intended  to  secure.     To  deny 
the  respondent  a  lien  for  its  labor  and  materials  that  went 
into  that  building,  superior  to  the  lien  of  a  mortgage  that, 
oonfessedly,  was  executed  five  days  after  the  building  was 
oommenced,  would  be  in  dear  disregard  of  the  statute.    It 
may  be  that  there  is  an  element  of  hardship  in  it.    It  may  be 
that  the  mechanic  or  material  man  oould  protect  himself  bf 
searching  the  record,  but  experience  shows  that  line  of  bua* 
ness  is  not  usually  done  in  that  manner.    It  may  be  that  tiie 
person  who  takes  a  mortgage  upon  realty  whereon  a  building 
is  in  process  of  erection  assumes  some  risks  that  he  cannot 
accurately  measure.    But  so  the  law  is  written.    Nor  is  there 
any  great  hardship  in  it    The  mechanic  or  material  man  is 
entitled  to  no  lien  until  he  has  augmented  the  value  of  the 
property,  and  then  only  to  the  amount,  theoretically  and  pro- 
sumptively,  of  such  augmented  value.    This  increased  value 
of  his  security  is  directly  beneficial  to  the  mortgagee,    h  i» 
true  that  to  save  his  mortgage  lien  he  may  be  required  to 
make  an  increased  investment  in  the  security,  but  the  in- 
creased investment  is  measured  by  the  increased  value.    One 
lien  or  the  other  must  be  superior,  and  the  legislature,  in  ita 
wisdom,  has  seen  proper  to  require  that  the  mortgagee  should 
take  care  of  the  mechanic's  lien — usually  insignificant  in 
amount  as  compared  with  the  mortgage  —  rather  than  the 
mechanic,  often  a  day  laborer,  should  take  care  of  the  mort- 
gage of  the  capitalist    As  under  the  statute  the  respondentia 
lien  was  superior  to  the  lien  of  appellant's  mortgage,  the  ex- 
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eluded  evidenoe  was  iminaterial,  and  the  conclusions  of  law 
drawn  by  the  trial  court  from  the  undisputed  facts  were  en- 
tirely eoneot    Judgment  affirmed.    All  concur. 

Mkohanio*8  LiBHi  —  Pbioritt  Of.  —  If  A  mortgagee  of  a  raflway  and  ill 
rolling  atock  permite  it  to  remain  in  tha  nee  and  poeaeaeion  of  the  mortgagor, 
and  a  locomotive  beoomea.in  need  of  repair,  and  ia  intraated  to  a  meohanio 
to  repair,  ha  haa  a  lien  thereon  which  haa  precedenoe  of  the  lien  of  the  mort- 
gage: WcUis  T.  Stoeeney,  127  Ind.  116;  22  Am.  St.  Rep.  615,  and  note.  A 
meohanio'a  lien  takea  the  precedence  over  a  mortgage  lien  which  originated 
•iibaeqnently  to  the  oommenoement  of  the  honae:  Farmeni*  Bank  t.  Winilowt 
t  Minn.  86;  74  Am.  Deo.  740,  and  note;  bat  a  mortgage  upon  tha  legal  aetata 
lor  purchaaa  money  ia  entitled  to  priority  over  a  meohanio'a  lien  againat  tha 
aqnitabia  aetata  of  therendee  nnder  a  contract  of  aalot  Oampbeil  and  Pharo*M 
Appeal^  86  Pa.  St.  SS47;  78  Am.  Deo.  875,  and  note.  A  mechanio'a  lien  pra* 
Taila  over  that  of  a  vendor  if  the  oontraot  of  aale  provided  that  the  vendee 
ahonld  go  on  and  bnild  npon  the  premiaea:  Henderson  t.  Otmnellp,  123  UL  98l 
5  Am.  St.  Hop.  490;  hut  §»•  GiUeapk  w.  Bratifind,  1  Ywg,  168;  27  Am.  Deo. 
494^  and  note.  A  prior  ononmbranoer  haa  the  tirat  lien  on  tha  land  aa  un- 
improvad,  and  the  machanio  haa  a  firat  Ilea  on  the  bnildingt  IfortA  Preabif* 
IfrJOM  Church  t.  Jmme,  32  111.  214;  83  Am.  Dec.  261 ,  and  note.  The  claimant 
of  a  mechanio'a  lien  anterior  to  a  homeatead  right  may  enforce  hia  lien  with- 
out any  reference  whatever  to  anch  homeatead  right:  TuUle  t.  Howe,  14  Minn* 
146;  too  Am.  Dea  205.  Aa  to  the  priority  between  a  certain  chattel  mort* 
fage  and  a  mechanio'a  lien,  aea  KendaU  Mfg,  Oa,  v.  Bundle,  78  Wia.  150.  A 
mechanio'a  lien  ia  equal  to  that  of  a  judgment — it  cannot  ba  taparior  to  itt 
Been  r.  ImdlngUm.  13  Wia.  276;  80  Am.  Dec  741,  and  note. 

MaaHAMio*8  Lnv  —  Emor  or  Altbhatioit  or  Oontbaot.  —  A  buildar'a 
Hen  ia  not  waived  by  the  fact  that  the  original  contract  haa  bean  ohaoged  ia 
naall  partionlan  by  mntnal  conaent,  and  the  time  for  oompMiig  it  la  as* 
tMkUdt  Mmtia»dm  t.  Ihai.  14  Ala.  33;  48  Am.  Dao.  8A 
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Qumion^Riosr  ot  Oira  Pabtt  to  FnrisH  PiamauireB  Aim 
Oraaa  has  Roudiatsd  thi  AoBaimiiT.  —  A  contracting  party  who 
baa  certain  thinga  to  do  under  hia  contract^  haa  no  right  to  proceed  ta 
•laouta  it  after  he  haa  been  notified  that  tha  other  party  to  the  oontraot 
wiU  not  atand  by  hia  oompaot;  and  the  mere  fact  that  the  contract  haa 
been  made  with  aeveral  joint  contractora,  while  the  refuaal  to  perform 
baa  emanated  from  only  one  of  them,  doea  not  affect  tha  operation  of  tha 
rule.  Heace,  when  one  haa  agreed  to  erect  a  building  for  two  peraona 
vbo  bava  bound  themaelvea  jointly  to  pay  a  certain  aum  for  the  work, 
but  before  entering  npon  the  performance  of  the  work,  ia  notified  by  oaa 
of  thoae  peraona  that  ha  will  not  carry  ont  hia  part  of  the  oontraot^  tha 
allowable  and  only  proper  courae  ia  to  treat  the  contract  aa  broken  by 
both  tha  joint  contractora  and  aue  for  damagea.  The  party  who  haa 
aantraotad  to  areot  the  building  oannot,  under  audi  airoumatance%  ga 
M  and  oomplete  it,  and  reoovar  the  contract  price. 
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0§arg$  W.  Newton^  for  the  appellant 

Moer  and  Aurif,  for  the  respondeDla. 

CoELiBS,  CL  J.  The  theory  on  whioh  plaintiflli  mm  A 
lowed  to  reooffr  against  the  appellant  was,  that  thej  had 
ftiUy  performed  on  their  part  all  the  oonditiona  of  an  agre^ 
meat  with  appellant  and  others  to  ereet  and  equip  a  ereamerj 
at  La  Moure,  in  this  state.  We  are  oompelled  to  roTerae  the 
Judgment,  because  it  appears  that  the  plaintiffs  were  not 
justified  in  proceeding  with  the  work  under  the  contraet  fat 
the  purpose  of  charging  the  appellant  with  the  fnll  amoant 
which  he  and  his  copartner  agreed  to  pay  as  their  share  ef 
the  contract  price,  as  it  is  undisputed  that  the  appellant  broke 
the  contract  the  day  after  it  was  made,  and  plaintiff's  reoeiFed 
notice  of  his  determination  not  to  carry  out  the  agreement  oa 
his  part  on  the  second  day  after  the  contract  was  entered  inta 
This  was  before  they  had  taken  any  steps  under  it.  Appel- 
lant could  not,  under  the  facts  of  this  case,  reeoind  the  agre^ 
ment  without  the  assent  of  all  parties  thereto.  Nor  is  it 
claimed  that  he  did  rescind  it.  The  utmost  that  oan  be  urged 
is  that  he  arbitrarily  refused  to  perform  his  part  of  the  con- 
tract This  would  subject  him  to  an  action  for  damages  for 
breach  of  the  contract  But  the  plaintiffs  oould  not^  in  the 
face  of  this  refusal  on  his  part  to  perform,  undertake  and 
carry  to  completion  the  work  under  the  contract  to  be  pei^ 
formed  by  them,  and  thereupon  insist  that  they  were  entitled 
to  recover  from  the  appellant  his  share  of  the  contract  price. 
The  authorities  are  very  clear  on  this  point:  Bishop  on  Con- 
tracts, sees.  837-841;  DanfoHh  r.  Walker,  87  Yt  239;  40  Yt 
257;  Moline  SeaU  Co.  T.  Beed,  52  Iowa,  807;  85  Am.  Rep.  272; 
City  of  Nebraska  r.  Nebroika  City  etc.  Cok$  Co.,  9  Neb.  889; 
Clark  T.  Maroiglia,  1  Denio,  817;  48  Am.  Dec.  670;  BuUer  r. 
BviUr^  77  N.  Y.  472;  88  Am.  Rep.  648.  No  damages  ibr 
breach  of  the  contract  by  the  appellant  were  proved,  nor  was 
there  any  allegation  of  such  damages.  The  action  was  upon 
the  contract  to  recover  the  contract  price,  and  not  fbr  damages 
for  breach  of  it  For  this  vital  error  the  jodgment  is  ravened, 
and  a  new  trial  ordered.    All  concur. 

our  BBHSAsnrak 

It  is  urged  that  KadUh  v.  Young,  108  m.  170,  48  Ans.  Bsp^ 

648,  and  Roehling'o  8on$'  Co.  v.  Lock  StUek  Finee  Co^  180  HL 

660,  are  oonclusive  in  favor  of  the  dootrine  that  one  party  te 

a  contrast  eannott  by  notice  of  his  determination  not  to  per- 
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Ibrm,  given  before  the  time  to  begin  performanoe  baa  arrived, 
create  such  a  breach  of  the  contract  as  will  compel  the  other 
party,  who  does  not  assent  to  the  breachi  to  treat  the  contract 
as  then  broken,  and  limit  him  to  the  recovery  of  such  dam* 
ages  as  are  proper  bn  the  basis  that  the  contract  is  then 
broken.    These  cases  do  sustain  such  a  doctrine,  and  it  is 
undoubtedly  an  elementary  mle  of  law.    The  full  scope  of 
these  and  kindred  decisions  is,  that  the  person  who  has  not 
broken  his  part  of  the  compact  may,  at  his  option,  extend  to 
the  person  who  has  signified  his  purpose  to  violate  the  agree- 
ment,  ah  opportunity  for  repentance,  measured  by  the  time 
to  elapse  between  the  refusal  to  perform  a^d  the  date  when 
performance  is  to  commence.    He  may,  and  some  cases  hold 
that  he  must,  treat  the  contract  as  subsisting,  not  for  the  pur- 
pose of  performing  it  in  the  fikoe  of  a  persistent,  unchangeable 
refusal  of  the  other  party  to  carry  out,  and  then  of  recovering 
the  full  contract  price,  but  for  the  purpose  of  insisting  that 
such  party  shall,  when  the  time  of  performanoe  arrives^ 
finally  determine  whether  he  will  stand  by  his  agreement  of 
by  his  former  repudiation  thereof.    All  that  these  cases  de« 
cide  is,  that  the  repudiating  party  may  not  force  the  other 
party  to  sue  for  a  breach  of  the  contract  before  the  time  of 
performance  arrives,  and  therefore  have  his  damages  fixed  by 
the  condition  of  affairs  at  the  time  of  the  premature  repudia* 
tion  of  the  contract,  as  though  such  repudiation  had  been 
made  on  the  day  of  the  performance;  but  when  the  time  to 
perform  arrives,  then,  if  the  refusal  to  carry  out  the  agree* 
ment  is  not  withdrawn,  there  is  no  principle  on  which  the 
other  party  to  the  contract  can  perform  and  sue  for  the  con- 
tract price  any  more  than  in  the  case  of  a  refusal  made  for 
the  first  time  on  the  very  day  of  the  performance. 

The  party  keeping  the  contract  need  not  mitigate  the  dam- 
ages by  treating  as  final  a  premature  repudiation  thereof,  but 
this  is  far  from  establishing  the  proposition  that  he  may  in- 
crease the  amount  to  be  paid  by  the  other  party  by  comple- 
ting the  contract  after  notice  of  repudiation,  made  on  the  day 
of  performance,  or  made  before  that  day,  and  never  with- 
drawn, but,  on  the  contrary,  constantly  insisted  upon  down 
to  and  including  that  day.  In  KadUh  v.  Yomg,  108  IlL  170- 
186;  48  Am.  Rep.  648,  the  soundness  of  the  cases  cited  to 
sustain  our  conclusion  is  expressly  recognised.  After  citing 
some  of  them,  the  court  says:  **  It  will  be  observed  in  each 

of  these  cases  the  time  for  the  performanoe  of  the  contract 

Veuxxxm.— M 
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had  arrived,  and  its  performance  had  been  entered  upon,  h 
neither  of  them  was  the  defendant  at  liberty,  after  notifyuv 
the  plaintiff  not  to  proceed  further  in  the  performance  of  fht 
oontracti  to  demand  that  he  should  proceed  to  perform  it  Am 
it  was  said  in  Froit  r.  Knight,  L.  B.  7  Ex.  Ill,  the  defendaat 
was,  in  ease  of  notice,  not  to  perform  a  contract  the  tint 
of  performance  of  which  is  to  commence  in  the  fatarsb    Jm 
these  cases  there  is  no  time  or  opportunity  for  repentance  er 
change  of  mind;  in  those  there  was.''    The  coart  quote  wtdi 
approval  the  language  used  in  Danfortk  v.  Walker^  87  Vtb  9H 
where  the  court  say:  ^  While  a  contract  is  execntoryy  m  pailf 
has  the  power  to  stop  performance  on  the  other  aide  bj  sa 
explicit  direction  to  that  effect  by  subjecting  himself  to  enok 
damages  as  will  compensate  the  other  party  for  being  stepped 
in  the  performance  on  his  part  at  that  hour  or  etage  -in  the 
execution  of  the  contract    The  party  thos  forbiddmi  cannot 
afterwards  go  on,  and  thereby  increase  the  damages^  and  tfaeo 
recover  such  damages  of  the  other  party."    It  is  to  be  noted 
that  in  the  case  at  bar  the  refusal  to  perform  was  not  pr^ 
mature.    The  oontraot  specified  no  time  when  performanos 
thereof  should  be  entered  upon  by  the  plaintiffs,  but  it  pro- 
Tided  that  the  building,  with  all  its  equipments,  most  bs 
finished  within  one  hundred  days  after  the  amonnt  had  been 
subscribed.     The  plaintiffs  might,  under  these  provisionfl, 
have  entered  upon  the  performance  of  their  part  of  the  agree- 
ment at  once.    It  was  the  right  of  the  appellant  to  notify 
them  immediately  of  his  determination  not  to  carry  out  liis 
part  of  the  contract,  in  order  to  save  himself  fifom  the  in- 
creased damage  which  a  partial  performance  before  notice 
might  cause.    DanieU  v.  Newton^  114  Mass.  633, 19  Am.  Re{k 
884,  is  confidently  relied  on  by  respondenta    The  language 
used  in  this  and  similar  cases  must  be  construed  in  the  light 
of  the  facts. 

In  DanieU  v.  NewUm,  114  Mass.  533, 19  Am.  Rep.  884,  an 
action  for  damages  was  brought  before  the  defendant  was 
under  any  obligation  to  perform  the  contract,  the  action  being 
based  upon  defendant's  premature  refusal  to  carry  out  the 
contract  The  decision  merely  was  that  the  action  was  pre- 
maturely brought;  that  the  defendant  might  before  the  time 
for  performance  arrived,  change  his  mind,  and  insist  on  a 
performance  of  the  contract  The  case  does  not  decide  that 
when  one  party  to  a  contract  may,  under  its  terms,  enter 
upon  the  performance  of  it,  the  other  party  may  not,  subjeol 
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always  to  liability  for  damages,  prevent  the  completion  of  the 
contract,  or  prevent  the  commencement  of  the  work  there- 
under, for  the  purpose  of  subjecting  him  to  liability  for  the 
full  contract  price.  If  respondents'  contention  is  sound,  it 
was  beyond  the  power  of  the  appellant  ever  to  escape  the 
payment  of  the  contract  price,  although  he  had  been  the  only 
party  to  the  contract  on  his  side.  He  could  not  break  it  so 
as  to  subject  himself  to  damages  and  prevent  the  respondenta 
from  completing  the  creamery  and  holding  him  for  the  con« 
tract  price  until  the  same  had  been  fully  completed  and  ready 
for  delivery,  for  only  then,  it  is  said,  was  the  appellant 
1>ound  to  do  any  act  on  his  part  under  the  contract;  and 
when  the  creamery  was  finished  it  was  claimed  that  appel- 
lant would  not  escape  payment  of  the  price,  because  it  is  said 
the  title  instantly  vested  in  him  and  his  associates  in  the 
contract,  not  only  without  his  assent,  but  against  his  wilL 

What,  theUi  becomes  of  the  doctrine  that  one  party  to  a 
oontract  cannot,  except  in  special  cases,  enforce  specific  per- 
formance thereof,  but  must  make  his  claim  for  damages? 
And  what  becomes  of  the  authorities  recognized  as  sound  by 
respondents'  own  cases,  which  hold  that  the  party  who  has 
■omething  to  do  must  not,  after  notice  of  refusal  from  the 
other  party,  go  on  with  the  work,  and  thus  increase  the  lia- 
bility of  such  other  party  to  him?  Respondents  seem  to  urge 
that  at  no  time  is  notice  of  refusal  to  perform  efScacious  to 
prevent  performance  on  the  other  side  except  at  the  moment 
that  the  party  breaking  the  compact  is  bound  to  perform. 
Their  own  cases  are  against  this  position.  Said  the  court  in 
DanieU  r.  Newton,  114  Mass.  533;  19  Am.  Rep.  884:  ''The 
plaintiff's  rights  are  invaded  by  repudiation  of  the  contract 
only  when  it  produces  the  effect  of  nonperformance  on  his 
part  or  prevents  him  from  entering  upon  or  completing  per-, 
formance  on  his  part  at  a  time  when  and  in  a  manner  in  which 
he  is  entitled  to  perform  it  or  have  it  performed."  It  may 
well  be  true  that  where  the  performance  by  the  party  notified 
not  to  perform  consists  of  a  single  act — as  the  tender  of  a 
deed — notice  before  the  time  for  such  delivery  will  not  war* 
rant  an  action  for  damages;  but  where  the  final  act  of  tender 
is  the  culmination  of  other  acts  which,  in  the  nature  of  the 
case,  must  precede  it  —  as  where  the  party  is  to  manufacture 
or  build  the  thing  to  be  delivered  —  then  it  is  quite  clear  that 
the  conduct  which  before  the  time  of  delivery  prevents  the 
taking  of  the  preliminary  steps  —  the  manufacture  of  the  ar- 
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Hole  or  the  erection  of  the  building  —  as  effectaany  prerenti^ 
before  the  day  of  tender  arrives,  the  possibility  of  delivery,  ti 
though  that  day  in  fact  had  arrived,  and  a  tender  of  the  thiitg 
had  been  rejected.  In  such  a  case  the  contract  is  as  effects 
ally  broken  by  the  notice  not  to  go  on  with  it^  given  before  Hm 
day  of  delivery  arrives,  the  person  who  is  to  do  the  work  hav- 
ing then  the  right  to  enter  npon  the  performance  of  the  saoM^ 
as  though  the  notice  had  been  given  on  the  very  day  of  delif- 
ery.  The  question  in  aU  cases  is  whether  one  party  has  pie- 
vented  performance  by  the  other  party  at  the  tinoe  wbea 
performance  by  him  is  due.  This  can  be  done  mm  well  hj 
preventing  the  taking  of  those  preliminary  stepe  without  whidi 
the  final  step  cannot  be  taken  as  by  preventing  the  taking  of 
•uch  final  step  itsell  These  preliminary  stepe  must  often 
precede  by  many  days  the  time  of  performance,  and  it  tbeie- 
fore  must  follow  that  notice  of^refosal  to  carry  out  the  contract 
In  such  a  case  given  before  the  time  of  performance,  will  op- 
erate as  a  breach  of  the  contract  in  case  the  time  has  arrived 
at  which  the  person  willing  to  keep  the  contract  may  enter 
upon  the  work  under  the  contract 

Counsel  refer  to  the  statute  touching  rescission  of  oontraeti, 
and  insist  that  the  appellant  has  not  shown  that  the  caee  lUls 
within  any  of  the  provisions  of  such  statute.    In  this  he  is 
correct    There  was  no  rescission  of  the  contract.     A  lawfiil 
rescission  of  an  agreement  puts  an  end  to  it  for  all  purposes, 
not  only  to  preclude  the  recovery  of  the  contract  prieei  but 
also  to  prevent  the  recovery  of  damages  for  breach  odT  the  con- 
tract   This  is  the  common-law  rule,  and  our  statute  merdj 
echoes  this  rule.     ^A  contract  is  extinguished  by  resds- 
sion'':  Com.  Laws,  sec.  8588.    Counsel  seem  to  be  nnable  to 
make  the  distinction  between  the  right  of  one  party  to  refuse 
to  perform  his  agreement,  always  subject  to  his  liability  far 
damages,  and  the  rescission  or  utter  destruction  of  a  contract 
for  all  purposes,  resulting  from  mutual  consent,  or  from  the 
action  of  one  party  alone,  where  by  reason  of  fraud,  duress, 
or  other  legal  ground  for  rescission,  the  right  is  vested  in  him 
to  elect  to  abrogate  the  contract  without  liability  thereunder 
for  damages  or  for  the  contract  price.    The  burden  of  the  ar- 
gument seems  to  be  that  no  person  can  break  a  contract  un* 
less  he  can  and  does  rescind  it    The  result  is  that  no  compad 
can  ever  be  violated  so  as  to  subject  the  person  attempting 
to  infringe  it  to  damages,  for  there  is  no  breach  on  this  the- 
ory, except  in  oases  where  there  can  be  no  breach,  becauae  hy 


Nor.  1891.]  Davis  v.  Bbonbon.  789 

nsciaaioD  the  oontract  is  annihilated  so  effectaally  that  in 
oontemplation  of  law  it  has  never  had  any  existence,  even  for 
the  purpose  of  being  broken.  The  two  lines  of  thought  run 
in  diverse  directions.  One  starts  with  the  fact  that  one 
party  has  refused  to  perform,  and  leads  to  the  conclusion 
that  the  other  party  must  do  nothing  from  the  moment  he  is 
aware  of  such  refusal  to  increase  the  liability  of  the  one  break- 
ing the  agreement,  and  must,  therefore,  so  long  as  such  re- 
fosal  is  not  recalled,  abstain  from  going  on  with  the  work  he 
has  to  perform  under  the  oontract;  the  other  finds  a  mutual 
abandonment  of  the  compact,  or  an  abandonment  by  one  who, 
under  the  law,  has  a  legal  right  to  abandon  it,  and  leads  in- 
evitably to  the  conclusion  that  there  is  no  contract  to  be  per* 
formed  by  anyone,  and  hence  that  no  damages  for  breach 
thereof  can  be  incurred,  and  that  no  liability  for  the  contract 
price  can  possibly  exist  That  the  Massachusetts  supreme 
court,  in  Daniek  v.  NewUm^  114  Mass.  533,  19  Am.  Rep.  384, 
did  not  intend  to  decide  contrary  to  our  views  is  apparent 
from  the  fact  that  the  same  court,  only  six  months  later,  with- 
out overruling  Danieb  v.  Newton^  114  Mass.  533, 19  Am.  Rep. 
384,  or  even  regarding  it  as  at  all  bearing  on  the  question,  ex- 
pressly recognized  and  enunciated  the  doctrine  on  which  we 
rest  our  declBion.  In  Collins  v.  Delaporte,  115  Mass.  159,  that 
court  says:  *'  A  party  to  an  executory  contract  may  stop  its 
performance  by  an  explicit  order,  and  will  subject  himself 
only  to  such  damages  as  will  compensate  the  other  party  lor 
being  deprived  of  its  benefits." 

It  is  urged  that  the  plaintiffs  were  bound  to  build  the 
creamery  despite  the  defendant's  refusal  to  go  on  with  the 
contract,  because  there  were  other  parties  to  the  contract 
who  could  hav«  held  the  plaintiffs  liable  in  damages  had 
they,  acting  upon  defendant's  breach  of  the  agreement,  re* 
frained  from  constructing  the  building.  We  see  no  principle 
on  which  the  other  parties  could  have  recovered  from  the 
plaintiffs  damages  under  these  circumstances.  Their  agree- 
ment was  with  all  the  defendants,  including  this  appellant 
They  did  not  agree  to  build  a  creamery  for  the  other  defend- 
ants, and  take  their  responsibility  for  the  contract  price.  It 
furnishes  an  ample  justification  for  a  failure  to  go  on  with  the 
work  that  one  of  the  contracting  parties  —  perhaps  the  only 
responsible  one  —  has  by  a  breach  of  the  contract  made  it 
impossible  for  the  plaintiffs  to  complete  the  building,  and 
charge  such  party  with  the  contact  price.    The  contract  was 
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•Dlirei  and  the  plaintiffs  ooold  not  be  compelled  to  perform 
it  as  to  and  for  only  a  portion  of  the  contracting  parties.  B 
Is  illogical  to  assert  that  the  plaintiffs  would  have  been  liabk 
to  the  other  parties  had  thej,  acting  upon  the  appellant's 
breach,  refrained  from  carrying  out  the  agreement  <m  iimt 
part.  On  what  principle  does  this  assertion  stand?  Hm 
general  rule  is,  as  we  have  already  stated,  that  the  contract- 
ing party,  who  has  certain  things  to  do  under  his  contraek^ 
has  no  right  to  proceed  with  the  execution  of  the  oontrtct, 
and  charge  the  other  party  with  the  expense  thereof,  after  he 
has  been  notified  that  such  other  party  will  not  stand  by  hii 
oompact  There  is  no  reason  why  the  rule  should  not  apply 
in  the  case  of  a  refusal  to  perform,  emanating  from  one  or 
twa  The  parties  on  the  same  side  of  a  contract  are  bound 
together  in  interest,  and  there  is  no  reason  why  all  of  the  rest 
should  not  be  responsible  for  the  default  of  any  one.  The  nar 
ture  of  the  engagement  is,  that  the  contracting  party  will 
continue  bound  to  perform  only  on  condition  that  they  all 
oontinue  faithful  to  their  compact,  and  not  on  condition  of 
only  a  portion  standing  by  their  engagement.  Whether  de- 
fendant may  be  liable  to  his  cocontractors  for  breach  of  aa 
implied  agreement  to  keep  his  promise  we  need  not  now  de- 
cide. 

It  is  urged  that  the  decision  In  Buehd  T.  £o(t,  Tex.  Appb, 
Jan.  18,  1890,  is  in  point     We  cannot  see  the  faintest  re- 
semblance between  that  case  and  the  one  at  bar.     The  ap- 
pellant, with  others,  had  signed  a  subscription  list,  aggregat- 
ing twenty-three  thousand  dollars.    The  amount  subscribed 
was  to  be  a  bonus  to  be  paid  on  the  construction  of  m  line  cf 
railway  within  a  specified  time.    The  railroad  was  so  con^ 
•tructed,  and  in  an  action  against  the  appellant  to  reooTor 
the  amount  of  his  subscription,  the  court  held  him  liable  oo 
the  theory  that  the  consideration  for  his  promise  was  exe- 
cuted, the  promise  of  each  subscriber  being  such  a  consid^ 
eratlon  for  the  promise  of  the  others  as  rendered  absolute 
the  obligation  to  pay  the  amount  of  the  subscription,  and 
that  therefore  appellant  could  not  withdraw  his  subscriptioo« 
In  the  class  of  cases  of  which  this  is  one  the  doctrine  is 
recognised  that  the  liability  is  as  absolute  as  though  each 
subscriber  had  received  as  a  loan  the  amount  which  he  agrees 
to  pay  as  a  subscription.    There  is  an  obligation  to  pay  tbe 
money,  which  is  indefeasible  by  any  act  of  the  subBcriber. 
Baid  the  court  in  this  case:  ''  He  became  bound  upon  said 
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contract  the  moment  he. signed  it  for  the  amount  subscribed 
\>y  hiui|  subject  only  to  the  condition  that  the  railway  should 
not  be  constructed  according  to  the  terms  of  the  contract." 
"Phis  doctrine  is  by  no  means  recognized  universally,  and  it 
is  not  too  much  to  say  that  the  weight  of  reason  and  author- 
ity is  against  it:  Twenty-Third  8l  Baptut  Church  v.  Cornell^ 
117  N.  Y.  601;  Presbyterian  Church  v.  Cooper,  112  N.  Y.  517; 
8  Am.  St  Rep.  767;  Cottage  St.  M.  E.  Church  v.  fendoU,  121 
Mass.  528;   23  Am.  Rep.  286;    University  v.  Livingston,  67 
Iowa,  807;  42  Am.  Rep.  42;  but  this  question  we  are  not 
called  upon  here  to  decide,  nor  is  it  at  all  material;  for,  as- 
suming the  decision  to  be  sound,  it  makes  nothing  against 
oar  position,  for  here  there  was  a  general  agreement  on  th^ 
part  of  all  to  pay  five  thousand  dollars  for  the  creamery. 
Bach  was  bound  for  the  full  amount    The  plaintiffs  agreed 
to  build  the  creamery  for  five  thousand  dollars,  and  the  en- 
gagement of  the  subscribers  is  to  pay,  not  the  amount  set 
opposite  their  several  names,  but  the  sum  of  five  thousand 
dollars  generally.     ''We,  the  subscribers  hereto,  parties  of 
the  second  part,  agree  to  pay  the  above  amount  for  said 
creamery  when  completed,"  etc.    The  consideration  for  this 
joint  promise  to  pay  five  thousand  dollars  was  the  erection  of 
this  creamery.    The  consideration  therefor  was  not  executed, 
bat  executory.    There  did  not  arise  upon  the  signing  of  the 
contract  by  the  appellant  an  absolute  obligation  to  pay  five 
thousand  dollars,  or  any  portion  of  it,  the  same  as  though  he 
bad  actually  received  the  consideration  for  the  promise  —  the 
theory  upon  which  subscribers  are  held  liable  in  the  class  of 
cases  to  which  Buchel  v.  Lott,  Tex.  App.,  Jan.  18,  1890,  be- 
longs—  but  he  became  bound  to  stand  by  his  agreement,  or 
in  default  thereof,  to  pay  such  damages  as  a  breach  of  his 
contract  would  cause.    The  petition  for  rehearing  is  denied. 
All  concur. 

Babtholombw,  J.,  having  been  of  counsel,  did  not  sit  on 
the  hearing  of  the  above  case,  nor  take  any  part  in  the  decis- 
ion, Judge  Templeton  of  the  first  judicial  district  sitting  by 
request  

BltM  of  Party  to  Prooood  to  Bxoonto  Oontraot  aftor  EU  AAvmtmtaw 

Deoilnes  to  Do  lo  on  Hia  Fart. 

The  nilM  of  law,  u  dereloped  by  the  oases  in  whioh  this  sabjeot  has  been 
dealt  with,  may,  we  think,  be  referred  to  three  elementary  prinoiplest  1.  A 
eoBtnot  oannot  be  reeoinded  without  the  consent  of  both  the  pertiee  th«ret<v 
•leept  in  oertnin  oaee%  tho  most  important  of  whioh  aro  fraud  and  failuo  ol 
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•onaideratloDt  Bklicp  on  Contncti,  mos.  823  ff;  Wharton  on  OiKitn«li^  n& 
02  ff;  Si  Spacifio  perfornuaoe  of  an  ezeoatory  oontract  will  be  cnbrai 
•■ly  in  A  €«rtatn  limttod  olaia  of  owat,  llie  onential  roqiustte  betag  omtal^ 
itj  of  remedjs  Pomeroy't  Equity  Jnrispradonoo,  mo.  1402  ff;  S.    WbA  ■ 
contract  it  broken  by  oa«  of  the  parties  thereto  it  is  the  daty  of  the  otber 
party  to  keep  down  the  damages  as  far  as  possible:  Miller  r.  Mariiterm*  ChMrd^ 
7  OreeoL  61;  20  Am.  Deo.  841;  Doeit  t.  Fuh,  1  Q.  Oreenob  4/06;  48  Am 
Dm.  S87|  HmmUom  r.  MePkermm,  28  N.  Y.  72;  84  Am.  Deo.  390l     Rm 
the  first  el  thsM  prinoiples  it  follows  that  the  mere  deoilnr&tioa  ef  sm 
party  that  he  reeoinds  the  oontraot,  and  a  aubsequent  refoeal  further  t> 
perform  it,  not  aoqaiesced  in  by  the  other  party,  doee  not  AmouBt  te  a 
leaoission,  bnt  only  to  a  breach:  atp  of  Ndradoa  ▼.  Nebixuha  Ctt^  Oa9  tte. 
Ok,  0  Neh.  339;  Clark  ▼•  ManigUa,  1  Denio,  817;  48  Am.  Dee.  670;  Da^r, 
Joknmm,  21  Vk  17;  Dai^arth  t.  Walker,  87  Vl  289.    Ftom  the  seoood  pnsp 
eiple  it  follows  that  sinM  the  defaulting  party,  neither  before  luir  effeer  the 
hreaoh,  woold  have  in  ordinary  cases,  the  right  to  eompel  the  othesr  party  to 
perform  the  contract  specifically,  the  latter  cannot  perform  it  spacifieaUy 
fropri9  mode,  and  thns  pnt  himself  in  a  position  to  compel  epeeifio  perfioni* 
•nee  by  his  adversary.    As  the  conrt  remarks  In  the  principal  oeee^  to  oUew 
sooh  a  MnrM  wonld  Mmpletely  rsTolutioniM  the  accepted  dootrane  ^aft 
nsnally  the  only  remedy  for  breach  of  contract  is  a  suit  for  damageo.     Jbm 
third  principle  leads  ns  directly  to  the  eonolasion  that  since  ia  tiieoe  eooMef 
A  refusal  to  perform,  the  only  remedy  is  a  suit  for  damages,  the  party  who  is 
Injured  by  the  breach  of  the  contrMt  must  hold  his  hand  immediately  after 
bidng  notU^ed.    11^  according  te  the  generally  accepted  doctruM^  lio  caaaat 
femain  inert  and  passive  with  impunity,  but  must  take  such  meaanrea  as  eie 
reasonably  within  his  power  to  make  Uie  damsges  as  light  as  possible^  mneh 
less  will  he  be  justified  in  pursuing  suoh  a  courM  of  oonduot  aa  woeld 
actually  hare  the  effect  of  swelling  the  amount  of  the  damages,    ^le  roMM 
why  tUs  rule  should  operate  in  respect  to  the  contract  of  employment  is 
thus  clearly  stated  in  DeHfif  r,  Jokntom^  21  Vt  17:  "The  employer  mighi 
be  entirely  ruined  by  being  compelled  to  pay  for  work  which  an  unexpected 
change  of  circumstances,  after  the  employment,  would  render  of  no  value 
to  him.     If,  for  instance,  in  this  case  the  location  of  the  railroad  had  beea 
ehanged  from  the  plaM  where  the  work  wm  contracted  to  be  done^  or  if  the 
plaintiff  *s  employers  had  become  wholly  insolvent  after  the  making  of  the 
QOtttract,  the  injury  to  them,  if  they  had  no  power  to  stop  the  work,  might 
be  immense  and  altogether  without  remedy.    Rather  than  an  Injnry  M 
greatly  disproportioned  to  that  which  could  possibly  befall  the 
^ould  be  inflicted  on  the  employer,  it  iMms  better  to  allow  them  to 
the  work,  taking  upon  themaelvesi  of  course^  all  the  oonseqnenoM  of  aaeh  a 
breach  of  their  contract.    Such,  we  think,  is  and  ought  to  be  the  law.*    It  b 
sufficiently  obvious  that  the  reasoning  here  employed  is  applicable^  OMfatfi 
mnUandis,  to  other  kinds  of  ezMutory  contracts. 

JS^Al  le  8iop  <As  Performance  of  an  BxeotUnry  OonbraeL  —Hie  aocsplsd 
mle^  therefore,  which  has  been  formulated  in  view  of  the  above  eonsidsim* 
tions  may  be  stated  as  follows,  in  the  language  of  the  court  ia  Dat^orik  T« 
Walker,  87  Vt,  239:  "  While  a  contract  is  exeontory,  a  party  has  the  pew« 
to  stop  the  performance  on  the  other  side  by  an  explicit  direction  to  that 
offset^  by  subjecting  himself  to  such  damages  as  will  compensate  the  other 
party  for  being  stopped  in  the  performance  on  his  part  at  that  point  or 
■Isge  in  the  execution  of  the  contract.  The  party  thns  forbidden  oanDol 
lA«wards  go  on,  and  thereby  increase  the  damagei^  and  then  leeover  sack 
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inoreased  damages  of  tho  otfa«r  party."    In  that  mm  Hm  defendant  bad  mb> 
%imeiad  with  the  plaintift  for  a  quantity  of  potatoes  to  be  delireied  dnring 
•li*  winter  as  called  for  Iqr  the  defendaak    Before  thej  were  all  pnrohased 
^  ^te  plaintiff,  the  dafendant  direoted  the  plaintiflb  to  pnrohaee  bo  umm 
on  the  oontraot  until  they  should  hear  from  him,  and  while  this 
still  remained  nnretraoted,  the  plaintiff  went  on  to  purchase  potatoes 
•uflSoiont  to  make  up  the  stipulated  quantity.    It  was  held  that  they  had  no 
«ight  to  do  thi%  hut  that  their  remedy  was  limited  to  treating  the  direotlou 
aot  to  purchase  as  a  breach  of  the  oontraot  for  whioh  they  were  entitled  to 
xwoovor  as  damages  the  differenee  between  the  price  the  def endante  had  stipu* 
lated  to  pay  and  what  it  would  have  ooet  the  plaintiffs  to  have  procured  the 
quantity  of  potatoee  still  remaining  to  be  purchased  when  the  defendants' 
lottor  waa  leoeiTed.    The  statement  of  the  rule  in  this  case  is  referred  to 
with  mppNf79l  in  OoUhuw.  Delaporie,  116 Mass.  169.    In  UneaooeUed  Firewort$ 
Oa.  T.  PoUieB,  130  Pa.  St.  636,  17  Am.  St  Bep.  788,  the  defendants  had  or^ 
dored  certain  lote  of  fireworks  from  the  plainti£Ei,  and  before  the  goods  were 
•oparated  from  the  bulk,  countermanded  the  order  and  notified  the  plaintiflii 
mot  to  ship  them.    The  latter  roplied  that  the  goods  would  neTerthelees  bo 
shipped  at  the  stipulated  time^  and  this  aocordingly  was  done.    On  their 
arriral  the  defendant  declined  to  aooept  them,  and  they  were  taken  back  to 
tho  plaintifE^  who  placed  them  on  storage^  subject  to  defendants*  order.    It 
was  held  that  the  letter  oountermanding  the  order  was  a  refusal  to  receiTO 
Ibo  gooda^  sad  that  the  direction  not  to  ship  them  was  a  revocation  of  tho 
oarrier^s  agency  to  receire  them,  which  rendered  the  delivery  to  such  eairiet 
anaathoriaed.    Under  theee  eircumstencee  the  true  and  only  remedy  of  tho 
flaintiflfs  was  an  action  for  special  damages  for  re^^ng  to  receive  the  goods, 
and  no  action  could  be  maintained  for  i^e  price.    In  DiSon  v.  Andenon^  48 
H.  T.  881,  the  plaintiff  oontraotod  to  make  two  boilers  for  the  defendante' 
steamship.    Soon  after  the  performance  of  the  contract  was  begun,  the  do* 
lendaat^  by  notice  to  the  plaintifl^  stopped  the  wo^  but  the  latter,  in  spite 
of  the  aotioe,  eontinned  to  work  upon  the  boilers,  and  in  his  action  <or  dam* 
agss  claimed  an  allowance  for  the  wastoge  of  the  materials,  which  wastage 
would  not  have  ooourred  if  the  work  had  not  been  continued  alter  the  aotioe 
had  been  received.    The  court  held  that  the  plaintiff  had  no  rights  after  r^ 
eslving  the  notice^  to  work  upon  the  boilers  to  the  damage  of  the  defendaal^ 
and  that  this  item  could  not  properly  be  allowed.    In  Meline  8eak  Ox  t. 
Saed,  82  Iow%  807,  86  Am.  Rep.  272,  the  defendant  had  orflered,  through 
plaintiff's  agents  a  scale  to  be  erected  on  defendante'  premisee,  but^  before  the 
eider  was  communicated  to  the  plaintiff^  countermanded  it  hj  telegnun, 
Babeequeatly,  the  plaintiff  shipped  a  eet  cl  eeales  to  the  defendant^  who  r^ 
fased  to  receive  them.    The  court  held  thal^  under  theee  circumstencs%  aa 
action  for  tho  contract  price  could  not  be  mainteined,  saying:  **  We  havo 
been  dted  to  no  adjudicated  case,  and  are  unable  to  find  any,  where  it  haa 
been  held  that  a  vendor  can  recover  the  contract  price,  unices  the  contrast 
be  such  as  to  enable  him  to  put  the  article  sold  in  such  condition  as  to  trans- 
fer the  title  of  the  property  to  the  vendee.  •  •  •  .  In  the  case  at  bar,  tho 
plaintiflb'  obligation  would  not  be  discharged  without  building  the  scalea. 
We  think  that  in  all  the  oases  where  it  is  held  that  the  contract  price  may 
be  recovered,  it  will  be  found  that  the  article  sold  was  completed  and  ready 
for  delivery  and  tender  madet  Gordon  v.  NorriB,  49  K.  H.  876;  Dtukm  r, 
McAndrew.  44  N.  T.  72."    So  where  the  plaintiff  agreed  to  furnish  to  defend- 
aat  and  erect  on  his  premises  a  gas  generator,  and,  in  pursuance  of  the  con* 
Instk  shipped  the  necessary  materials  to  the  defendant's  place  of  residence^ 
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Imt  the  defandaal  thereupon  refoBed  to  allow  him  to  eet  up  the  geamt!^ 
«po&  hii  premiMi,  it  wm  held  that,  under  these  cirenmatoaeeo^  the  propwly 
Ib  the  ohattela  had  not  paaaed,  and  that  the  plaintiff  ooold  not  rooorer  ttt 
•ontraot  prioe:  BvUer  ▼.  Bviier,  77  N.  Y.  478L  «'The  goodo,"*  nud  tiie  eou^ 
''remained  the  gooda  of  the  plainti£  •  •  •  •  The  defendant  was  not  It 
have  theae  article!  as  separate  parts  or  members  from  which,  by  the 
cation  of  skill  and  labor,  a  machine  conld  be  oonstmcted,  bnt  a 
plete  thing,  placed  upon  hia  own  premisea,  of  the  required  eapacitf 
ready  for  use;  and  until  that  wm  famished,  the  property  in  theae 
did  not  pasa  from  the  pUintiflE^"  In  support  of  thia  poaition  ni 
anthorities  are  cited.  In  Clcwk  ▼•  MarugUa^  1  Denio,  317,  43  An^  J)^ 
670^  the  defendant  employed  the  plaintiff  to  do  work  at  an  agreed  prie^ 
hot  conntermanded  the  order  before  the  work  was  finished.  The  plMii^^ 
howoTor,  went  on  and  finished  the  work  and  demanded  the  price  agreed 
upon.  The  oonrt  held  that  tiuB  elaim  waa  not  snstainable,  aaying:  ^'Ibe 
plaintiff  had  no  right,  by  obstinately  persisting  in  the  work,  to  make  the 
penalty  opon  the  defendant  greater  than  it  wonld  otherwiae  have  besUi 
To  hold  that  one  who  employe  another  to  do  a  piece  of  work  ia  boond  te 
anffer  it  to  be  done  at  all  CTenta,  would  aometimea  lead  to  great  in* 
juatioe.  A  man  may  hire  another  to  labor  for  a  year,  and  within  the  yeat^ 
hia  aituation  may  be  each  as  to  render  the  work  entirely  Qsoleaa  to  !»■», 
The  party  employed  cannot  peraist  in  working,  though  he  is  entitied  te 
the  damages  consequent  upon  his  disappointmenti  So  if  one  hiree  amntW 
to  build  a  house,  and  subsequent  eyents  put  it  out  of  his  power  to  p^y  te 
it|  it  is  commendable  in  him  to  stop  the  work,  and  pay  tor  what  haa  beai 
done  and  the  damagea  silatained  by  the  contractor.  He  may  be  under  a 
necessity  to  change  hia  residence;  but  upon  the  rule  contended  for,  he  wooU 
be  obliged  to  have  a  house  which  he  did  not  need  and  could  not  uee.  In  all 
such  oases  the  Just  claims  of  the  party  employed  are  aatiafied  when  he  h 
fully  re<y>mpensed  for  hia  part  performance  and  indemnified  for  hia  loas  li 
reapeot  to  the  part  left  unexecuted;  and  to  persiat  in  accumulating  a  laigv 
demand  is  not  oonsiatent  with  good  fttith  towarda  the  employer."  The  tea- 
aon  of  the  rule  which  allows  a  party  contracting  for  services  or  the  perforin 
ance  of  some  work  necessarily  admits  an  exception  where  the  oontraot  is  a 
proper  one  for  specific  performance  in  equity.  In  auch  a  case  the  party  da- 
airing  to  adhere  to  his  oontraot  oan  doao^  in  apite  of  a  prohibition  frees  the 
ether  party  to' proceed,  and  recover  the  contract  price.  In  ifaraJt  t.  BiaA' 
man,  60  Barb.  838,  thia  principle  waa  applied  to  a  caae  in  which  the  plala* 
tiff  had  agreed  in  writing  with  the  defendants  to  aupport  and  mMin^jti  tka 
father  of  the  latter  during  hia  natural  life,  for  a  atipulated  sum  per  wee^ 
and  the  defendanta,  after  performance  had  been  commenced,  n(^ified  the 
plaintiff  not  to  continue  auch  performance,  and  that  they  would  make  ae 
further  payments.  The  plaintiff  nevertheless  continued  to  furnish  the  attpB* 
lated  maintenance,  and  in  an  action  to  recover  the  weekly  payments,  it  waa 
decided  that  the  defendant'a  attempt  to  put  an  end  to  the  oontraot  waa  ae 
defenae* 

BighUi/Part^  Who  k  Nctf/Udmoi  to  Proceed  wUk  Per/orma$ie$qf(hmi^^ 
It  has  been  shown  above  that^  after  one  of  the  partiea  to  a  oontraot  haa  re- 
ceived notice  that  the  other  doea  not  intend  to  carry  out  hia  agreement^  er 
that  further  performance  of  the  contract  ia  to  be  diaoontlnued,  the  party  m 
notified  cannot,  aa  a  general  rule,  take  any  positive  atepa  wliich  will  have 
the  effect  of  increaaing  the  damages  to  which  hia  adversary  haa  thna 
dered  himaelf  liable.    On  the  ether  hand,  such  a  notitieation  haa  the 
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•ff  releasing  the  party  notified  from  the  duty  of  dolnfc  anything  farther  in 
performanee  of  the  oontraot;  hnt  the  mere  notice  of  an  intention  not  to  per- 
form a  oontraot  ii^not  of  itself  a  hreaoh  of  the  oontimd    To  have  th»t  eflFeol 
ik  muBoA  be  aoted  npon  by  the  party  receiving  it:  Xe^  t.  Potenon.  8  TaunU 
^iOi  4  Sng.  Com.  L.  267;  PhiUpotU  ▼.  Evans,  6  Mees.  ft  W.  470;  Bipleg  ▼. 
McOhtit,  4  Ex.  359;  McPhsrwn  r.  Walker,  40  lU.  871;  Zwk  t.  MeClure,  08 
Pin.  8t.  541;  though,  if  not  withdrawn  before  the  time  fixed  for  performanoe, 
tbe  notioe  it  eridenoo  of  a  continned  intention  to  refnae  performanoe  down 
tm  and  indnsiTe  of  that  time,  and  ia  a  saffieient  exonae  for  the  default  of  the 
par^  xeoeiving  the  notice:  MePkeraon  ▼.  Walker,  40  DL  ZJlf-Biple^  ▼.  McCba% 
4  Sju  84&    If  the  party  noiiiied  electa  to  treat  the  notioe  as  a  broach  of  th« 
MMitracti  he  is  not  obliged  to  complete  the  performanoe  of  what  he  has  him- 
self andertaken  to  do  in  order  to  maintain  an  action  against  the  party  re. 
loing  the  contrad    The  refusal  to  perform  the  contract  vnder  snob  ciiw 
itancei  is  to  be  considered  in  the  same  light,  as  respects  the  pIainti£F't 
remedy,  as  an  absolute  physical  prevention  by  the  defendant.    The  case 
most  oftsa  dted  in  support  of  this  proposition  is  Cmi  ▼.  AmbergaU  ele,  M*$ 
Ctoi,  6  Bng.  U  4  Eq.  290;  16  Jnr.  877.    There  the  plaintiff  had  agreed  to 
inaanfaetnro  a  large  quantity  of  railway  chairs  for  the  defendant  company, 
9Jkd  after  daUTering  a  portion  was  directed  to  make  no  more^  as  they  were 
not  wanted.     The  defendants  contended  that^  as  the  pluntifis  did  not 
make  and  tender  the  residue  of  the  chairs,  they  could  not  be  said  to  liave 
been  *'  ready  and  willing  "  to  perform  the  contract.    Lord  GampbeU,  in  de- 
liTcring  the  Judgment  of  the  court,  disposed  of  this  objection  thuss  "We 
are  of  opinion  that  the  jury  were  fully  justified,  npon  the  evidence,  ia 
finding  that  the  plaintiffs  were  ready  and  willing  to  perform  the  contract^ 
though  they  never  made  and  tendered  the  residue  of  the  chairs.    In  com* 
Bion  lense,  the  meaning  of  such  an  averment  of  'readiness  and  willingness' 
must  be,  that  the  noncompletion  of  the  contract  was  not  the  fault  of  the 
plaintiffs,  and  that  they  were  disposed  and  able  to  complete  it^  if  it  had  asi 
been  renounced  by  the  defendants.     What  more  can  reasonably  be  le- 
qnired  hj  the  parties  for  whom  the  goods  are  to  be  manufactured?    I^ 
having  eooepted  a  part,  they  are  unable  to  pay  for  the  residue,  and  have 
resolved  not  to  accept  them,  no  benefit  can  accrue  to  them  from  a  useless 
waste  of  materials  and  labor,  which  might  possibly  enhance  the  amount 
of  damages  to  be  awarded  against  them.**    As  to  the  question  whether  the 
aotice  of  the  defendant  company  not  to  make  any  more  chairs  was  to  be 
deemed,  in  point  of  law,  a  prevention  of  performance^  the  learned  judge 
thus  expressed  his  viewsi  ''We  think  there  is  evidence  to  show  that  the 
defendants  did  prevent  and  discharge  the  plaintlflb  from  sapplying  the 
fesidne  of  the  chairs,  and  from  the  further  ezecntloa  of  the  contract.    It 
is  contended  that  'prevent'  here  must  mean  an  obstruction  by  physical 
force;  and,  ia  answer  to  a  question  of  the  courts  we  were  told  thf  t  it  would 
not  be  a  preventing  of  the  delivery  of  goods  if  the  purchaser  were  to  write 
In  a  letter  to  the  person  who  ought  to  supply  them,  '  Should  yon  come  te 
my  house  to  deliver  them,  I  will  blow  your  brains  oat.'    But  may  I  aol 
lessonably  say  that  I  was  prevented  from  completing  a  contract  by  being 
desired  not  to  complete  it?    Are  there  no  mdans  of  preventing  an  aot  from 
being  done  except  by  physical  foroe  or  brute  violence?"    The  conolusioa 
ef  the  court  as  to  the  right  of  action  in  such  cases  was  annonnoed  as  followst 
"Upon  the  whole,  we  think  we  are  entirely  justified,  en  principle,  ia 
holding  that,  when  there  is  an  executory  contract  for  the  manufacturing 
led  supply  of  goods  from  time  to  timsb  to  be  paid  for  after  delivery,  if  the 
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purchaser,  liaring  accepted  and  paid  for  a  portioD  of  tbo  goods  eootraelal 
foTt  gives  notiee  to  the  vendor  not  to  manufacture  any  more,  •■  be  has  st 
for  them,  and  will  not  aooept  or  pay  for  ihem.  the  Tondor  haviig 
deairwii  and  abU  to  oomplete  the  oontrae^  ho  mj^,  withoat  susa- 
fMtaring  and  tendering  tho  raat  of  tho  goodi^  maintain  ui  netioo  ag^ieil 
the  purchaser  for  breach  of  the  contract.**    The  principles  aDnonnoed  m  thii 
ecision  have  frequently  been  applied  in  England  and  in  this  oonntry:  Ihd^ 
Mrrr.  I>ela  Tour,  8  EL  *  B.  078;  Averf  t.  Bawdm,  6  SL  ft  R  714;  Frmlv. 
Mmiffhi,  L.  R.  7  Ex.  112;  FFiOmMs  ▼.  Veriig,  L.  R.  6  Com.  P.  206;  Xetemtdt 
r.  Oanlon  Chemkal  Ox,  66  Md.  61;  Black  t.  Woodrow.  39  BCd.  19i;  Homtr 
T.  WUaon,  7  Mich.  2M;  Pari  v.  Kifcken,  1  Mo.  App.  357.  In  Pond  r.  Wfasaa, 
16  Mo.  183,  the  mle  is  snooinctly  stated  to  be,  that  a  refusal  io  pensit  tb 
plaintiff  to  perform  a  oontraot  is  equivalent  to  a  performanoe,  for  the  psi^ 
poM  of  maintaining  ao  action  on  the  oontraot^     As  an  extensiaii  of  the  pris* 
siple,  it  has  been  held  that  the  snspension  of  work  by  the  par^  for  whosiil 
was  to  be  done  until  after  the  time  when  the  work  was  to  hare  beea 
plated,  releases  the  other  parties  from  the  obligation  to  finish  the  work 
der  the  contract,  and  puts  an  end  thereto^  and  that  the  party  thns  snspead- 
Ing  the  contract  is  liable  for  a  breach  of  it:  Kngler  t.  WUeman,  20  Ohic^  3iL 
The  Par^  Berehring  tha  Notice  ma^,  if  he  ITiaAef,  Keep  the  Contract  ABm.— 
Although  a  notification  from  one  of  the  parties  to  a  contraot  that  he  does  sel 
intend  to  perform  it  may  be  regarded  by  the  other  party  as  a  breach  for 
which  suit  may  be  brought,  he  is  not  obliged  to  STail  himself  of  this  priri* 
lege,  but  may,  if  he  prefers  it,  oontinne  to  treat  the  contract  as  still  in  iDroe 
for  certain  purposes,  always,  of  oourss,  with  due  regard  to  the  necessaiy 
limitation  that  he  cannot  do  anything  to  increase  the  damages  which  w21 
ttltimately  fall  on  the  defaulting  party.    Thus,  when  a  contract  is  saade  far 
personal  senrices,  for  a  particular  term,  at  stipulated  wages,  if  the  party 
employed  ii^  without  cause,  discharged  during  the  term,  he  has  the  right  It 
tsgard  the  oontraot  as  broken,  and  may  immediately  sue  sad  recoTer  all  the 
damages  resulting  from  its  breach,  which  he  may  sustain  up  to  the  time  «f 
the  trial;  but  he  is  not  compelled  to  accept  the  breach  of  hia  employer  as  a 
termination  of  the  contract;  he  may  elect  to  treat  it  as  oontinniag;  and, 
keeping  himself  in  readiness  to  perform  the  contrast  on  his  part^  may  re> 
sorer  the  wages  due  on  the  expiration  of  the  termx   Strause  t.  MeertStf,  64 
Ala.  299;  S8  Am.  Rep.  8.    So,  where  the  Tcndee  in  an  ezeentory  eontraet  of 
sale  has  notified  the  vendor  that  he  will  not  reeeiye  the  good^  the  Tender 
may  nerertheless  tender  them  on  the  day  appointed  for  delirery,  and  rs- 
eorer  damages  for  nonacoeptanoe  which  will  be  assessed  as  of  the  date  fixed 
for  delivery:  Leigh  t.  Paiereo%  8  Taunts  640;  PhillpotU  t.  Spane,  6  Meea 
*  W.  476;  Kadiah  ▼.  Young,  108  IlL  170;  48  Am.  Rep.  648;  BodfUng  Som* 
Co,  ▼.  Lock  Stitch  Fence  Co.,  130  111.  660.    In  all  oases  where  the  oontraot  is 
thus  kept  alire,  the  defaulting  party  as  well  as  the  other  will  reeeire  the 
benefit  of  it.    "  He  remains  subject  to  all  his  own  obligations  and  liabili* 
ties  under  it»  and  enables  the  other  party  not  only  to  complete  the  con- 
tract^ if  so  advised,  notwithstanding  his  prerions  repudiation  of  it^  hot 
also  to  take  advantage  of  any  supervening  oircumstances  which  wonld 
Justify  him  in  declining  to  complete  it":    Cockbum,  0.  J.,  in  Fro9t  r. 
Knight,  7  Li  R.  Ex.  Ill,  cited  approvingly  in  Howard  t.  Dafy,  61  K.  Y. 
875;  19  Am.  Rep.  285,  and  BoebUng  Son$'  Co.  ▼.  Lock  Stitek  Fence  Ok,  130 
IlL  660.     The  right  of  the  defaulting  party  to  take  advantage  of  snper- 
▼ening  circumstances,  is  well  illustrated  in  Avery  r.  Boofden,  5  EL  ft  R  714^ 
Beid  T.  ffoakine,  6  El.  ft  R  729,  in  both  of  which  cases  the  plaintiff  bad 
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contrftctad  for  a  Mrgo  of  wheat  io  be  loaded  at  Odeeia.    The  defendant*! 

A^ent  lA  each  ease  refused  to  fnrniah  the  eargo,  and  in  each  case  the  master 

of  the  ship  did  not  treat  the  refusal  'as  a  breach  of  the  oontract»  but  coa« 

tinned  to  demand  the  cargo.    Before  the  expiration  of  the  running  days^ 

^rar  was  declared  between  England  and  Russia.     The  oonrt  held  that  this 

•went  dissolved  the  oontract^  and  that,  as  the  plaintiff  had  by  his  oonduct 

kept  the  contract  alire,  he  had  lost  his  right  of  action  by  the  intenrenti<m 

•f  m  eironmstanoe  which  excused  the  other  party  from  performanoe.    A  ne* 

resttlt  of  the  existence  of  this  rale  is  that,  where  a  oontraet  is  thus 

inoed  by  one  party  and  kept  alive  by  the  other  until  the  date  appointed 

for  performance,  the  damages  are,  In  such  a  case,  to  be  estimated  as  of  that 

date,  and  not  of  the  date  of  the  renunciation ;  PhilipoUt  t.  3van»,  5  Mees.  h 

W.  475;  KadMk  ▼.  Tonnff,  108  HI.  170;  48  Am.  Rep.  548;  BoeUing  8ait§*  Oa,  t. 

ZmA  Stuck  Fmm  Co.,  130  IlL  660. 

Oampleikm  f^Execuiarff  Contrad  of  BaJkt  whtn  Vendor  U  to  Appropriate  CAs 
Oood$  to  the  Vendee,  —  Where  the  transfer  of  the  property  in  the  articles  sold 
depends  upon  the  appropriation  by  the  vendor  of  a  portion  of  a  larger  mass 
te  the  vendee,  it  wonld  seem  that  a  notification  from  the  latter  that  he  will 
aot  take  the  goods  deprives  tho  vender  of  the  right  to  do  anything  farther 
in  regard  to  the  appropriation,  and  that  his  remedy  is  confined  to  an  action 
for  refasing  to  aocept  the  goods:  (TnexeeUed  Fire  Worhe  Co,  r.  PoUtes^  180 
Pk.  St.  536;  17  Am.  St.  Rep.  788.  The  eases  in  which  the  vendor  stands  in 
n  position  of  complete  performance  on  his  part,  and  then  receives  notios  ei 
reoanciation  from  the  vondee^  manifestly  belong  to  a  difiersat  sategoryf 
Mid  do  not  fall  pn^orij  within  the  scope  of  the  pressnt  aotai 
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p  Noiini  Dakota,  taL\ 

Graiii  9rATum,  Natvkb  of  thb  Obuoatioh  iNOVERnn  ww  Aooinw 
IHO  Aid  Undbr.  —  The  obligation  which  rests  npon  a  person  who  has 
received  temporary  aid  from  a  connty,  in  accordance  with  the  provisions 
of  the  seed  grain  statutes,  to  repay  to  the  county  the  valae  of  tho  seed 
grain  lent,  is  not  a  tax  in  any  sense  of  the  word,  bat  a  debt  pare  and 
simple,  and  no  legislative  fiat  can  alter  its  trae  character. 
OMitrnTunoNAL  Law  —  Oblioatioii  of  Contracts  —  Sbxd  Oraiv  Stav- 
VTB,  PBionrrr  of  Lnvs  oh  Land  Crxatxd  bt.  —  A  provision  in  a 
seed  grain  statute  which  declares  that  the  debt  for  graia  famished  ta 
Indigent  farmers  in  accordance  therewith  shall  be  "a  first  lien  npon  the 
real  estate  of  the  person  assisted,**  is  within  the  oonstitational  inhibition 
against  the  impairment  by  a  state  of  the  obligation  of  contracts,  in  so 
far  as  it  attempts  to  make  such  lien  paramount  to  those  to  whioh  tha 
land  was  snbjeot  when  the  statute  was  passed. 

Btn  BorUm  and  Fredrua  Baldwin^  for  the  appellanti. 

John  8.  WtUt&nj  for  the  respondent 

CoRUfifiy  C.  J.  The  contest  here  is  between  plaintiff  and  de* 
inidant,  Foeter  Connty,  for  priority  of  lien.  The  action  is  to 
forecloM  a  real  estate  mortgage.    Foeter  County  ii  made  a 
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party  defendant  on  the  theory  thai  it  holds  a  lien  on  the 
mortgaged  real  property  anbordinate  to  the  lien  of  plaintiflTi 
mortgage.  This  contention  of  the  plaintiff  is  denied  by  Foe- 
ter  County,  and  the  latter,  having  been  defeated  by  the  trial 
oourt,  brings  the  question  before  us  for  review.  It  is  purely 
an  issue  of  law.  The  facts  are  nndisputed.  Plaintiff's  mort- 
gage is  dated  July  1,  1886,  and  was  duly  recorded  July  6^ 
1886.  On  March  26,  1889,  Foster  County  entered  into  a  coih 
tract  to  furnish,  and  actually  did  furnish  on  that  day,  to  the 
mortgagor  and  owner  of  the  mortgaged  premises,  pursuant  to 
such  contract,  160  bushels  of  seed  wheat,  to  be  used  by  him 
to  raise  a  crop  u^xm  the  mortgaged  premises  in  the  season  of 

1889.  The  seed  was  actually  used  for  that  purpose.  All  pro- 
ceedings were  duly  taken  by  the  county  in  conformity  with 
the  statute  to  perfect  a  lien  upon  the  land  under  the  provis- 
ions of  chapter  43  of  the  Laws  of  1889.  This  act,  so  far  as  it 
is  material  to  this  case,  provides  that  ^if  the  said  indebted- 
ness (for  the  seed  grain  furnished)  be  not  paid  on  November 
1, 1889,  the  amount  thereof  shall  be  entered  upon  the  tax  list 
of  such  county  for  the  year  1889,  as  a  tax  upon  the  land  upon 
which  such  seed  wheat  was  sown,  to  be  collected  as  other 
taxes  are;  and  the  sum  so  entered  and  levied  shall  be  a  first 
lien  upon  the  crop  of  grain  raised  each  year  by  the  person  re- 
ceiving said  seed  grain,  and  also  upon  the  real  estate  owned 
by  such  person,  until  the  tax  is  fully  paid."    On  April  li, 

1890,  Foster  County  furnished   the   mortgagor.  King,  seed 
wheat  for  the  season  of  1890,  to  be  sown  upon  this  same  land. 
It  was  so  sown.    The  county  claims  a  lien  upon  the  land  for 
the  value  of  this  seed,  under  the  provisions  of  chapter  152  of 
the  laws  of  1890.     No  question  is  raised  as  to  the  existence  of 
liens  on  the  land  for  the  seed  wheat  furnished  in  1889  and 
1890.    The  only  inquiry  is,  whether  such  liens  are  paramount 
to  that  of  the  mortgage,  which  was  executed  and  became  a 
lien  upon  the  land  more  than  two  years  before  the  first  law 
was  enacted.     It  is  unnecessary  to  refer  to  the  provisions  of 
the  act  of  1890,  as  the  law  of  1889  confers  upon  the  county 
greater  rights  than  are  conferred  upon  it  by  the  act  of  1890, 
the  lien  being  in  express  terms  declared  to  be  a  first  lien  un- 
der the  statute  of  1889,  while  the  act  of  1890  is  silent  on  this 
subject  of  priority.     Having  reached  the  conclusion  that  the 
provision  of  the  act  of  1889,  giving  priority  to  the  seed  lien, 
eannot,  in  the  face  of  the  inhibition  against  the  impairment  by 
a  state  of  the  obligations  of  a  contract,  work  the  destruction  or 


Jlov.  1892.]  Tbatman  v.  Kjjq.  799 

Impairment  of  a  prior  subsisting  lien,  created  beflve  flie  act 
cf  1889  was  passed,  it  is,  of  course,  unnecessary  to  determine 
whether  the  act  of  1890  does  or  does  not  attempt  to  make  the 
fleed  lien  paramount    The  statute  which  makes  the  lien  a 
flrst  lien  upon  the  land  describes  it  as  a  tax  lien,  and  the 
amount  due  for  the  seed  grain  is  declared  to  be  a  tax,  and  the 
mmount  thereof,  in  case  of  default  in  its  payment,  is  directed 
to  be  entered  upon  the  tax  list  of  the  county.    But  the  voice 
of  the  legislature  cannot  alter  the  essential  nature  of  things. 
No  legislative  fiat  can  make  that  a  tax  which  is  not  and  can« 
not  be  a  tax.    If  the  law-making  power  were  vested  with  nn« 
limited  authority  to  fix  the  meaning  of  words,  to  take  cases 
without  the  proUbition  of  the  constitution  by  arbitrary  defini* 
tions,  the  fundamental  rights  of  the  citizen  would  be  safe  only 
0O  long  as  the  legiBlature  should  abstain  from  defining  away 
oonstitutional  protectiona    Due  process  of  law  might  be  de- 
fined to  embrace  arbitrary  confiscation;  such  a  thing  as  an 
ex  po9t  f(icto  statute  might  be  defined  practically  out  of  exis- 
tence; and  many,  if  not  all,  of  the  barriers  erected  to  shield 
the  fundamental  rights  of  the  citizen  from  legislative  assault 
— barriers  seemingly  of  adamant,  and  apparently  standing 
upon  abiding  foundations — would  crumble  before  the  breath 
of  legislative  definition.    We  are  confident  the  agent  has  no 
power  to  define  away  the  limitations  upon  bis  delegated  au- 
thority.   Said  Mr.  Justice  Miller,  in  Davidmm  v.  New  Orlean$^ 
96  U.  S.  97:  '*  But  when,  in  the  year  of  grace  1886,  there  is 
placed  in  the  constitution  of  the  United  States  a  declaration 
that  *  no  state  shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty, frithout  due  process  of  law,'  can  a  state  make  anything 
due  process  of  law  which  by  its  own  legislation  it  chooses  to 
declare  such  7    To  aflBrm  this  is  to  hold  that  the  prohibition 
of  the  state  is  of  no  avail,  or  has  no  application,  where  the  in- 
vasion of  private  rights  is  afiected  under  the  form  of  state 
legislation."    In  Munn  v.  lUinaia^  94  U.  S.  118,  the  language 
of  Mr.  Justice  Field  is  equally  emphatic.    Speaking  of  the 
.  provision  in  the  constitution  of  Illinois  declaring  certain  grain 
elevators  public  warehouses,  he  said:  '* There  is  no  magic  in 
the  language,  though  used  by  a  constitutional  convention, 
which  can  change  a  private  basiness  into  a  public  one,  or 
alter  the  character  of  the  building  in  which  the  business  ii 
traDsacted."    Chief  Justice  Waite,  in  the  same  case,  after 
leaching  the  conclusion  that  the  business  of  the  warehouse- 
man at  Chicago,   under  the    peculiar   circumstances,   was 
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aflTected  with  a  public  interest,  —  was  a  public  business,— 
said:  "It  may  not  be  made  so  by  the  operation  of  the  con^ 
tution  of  Illinois  or  this  statute,  but  it  is  by  the  facts*"  It  ii 
needless  to  dwell  longer  upon  a  principle  so  obvious. 

Is,  then,  the  obligation  under  the  law  resting  upon  the  per- 
son who  has  reoeired  temporary  county  aid  in  the  shape  of 
seed  grain,  to  repay  to  the  county  the  value  thereof,  a  tax  in 
any  sense  of  the  word  whatever  7    We  are  very  clear  that  it 
is  not    If  the  oracle  be  consulted,  we  find  it  gives  back  do 
answer  that  will  justify  the  theory  that  this  obligation  is  a  tax. 
Bays  Judge  Cooley  at  the  very  threshold  of  his  work  cmi  tax- 
ation:  **  Taxes  are  defined  as  being  the  enforced  proportional 
contribution  of  persons  and  property,  levied  by  authority  </ 
the  state  for  the  support  of  the  government  and  for  all  public 
needs/'    The  amount  to  be  paid  by  him  who  has  been  sup- 
plied by  the  public  with  seed  grain  is  not  in  any  sense  a 
**  contribution,"  but  it  is  a  debt  owing  by  him  to  the  county 
for  value  received  by  him  in  the  form  of  property.    If  it  could 
be  regarded  as  a  contribution,  it  is  not  a  proportionate  cod- 
tribution,  for  he  who  owes  the  duty  to  make  this  payment 
owes  it  in  addition  to  his  duty  to  pay  his  proportion  of  taxes, 
and  he  may  be  the  only  person  in  the  county  upon  whom  this 
extra  obligation  rests.     Neither  can  it  be  said  to  be  an  ^en- 
forced "  contribution.     Whatever  he  is  bound  to  pay  ia  owing 
because  of  his  voluntary  purchase  of  seed  grain  from  tbs 
county.     There  is  no  coercion.    He  pays  what  he  agrees  la 
pay  and  no  more.    The  money  is  not  paid  for  the  support  of 
the  government,  nor  for  any  public  purpose.    So  far  as  the 
statute  apportions  the  burden  of  furnishing  this  seed  graia 
among  all  taxpayers,  the  sum  so  apportioned  is  a  proper  tax. 
This  we  have  held  under  the  peculiar  phraseology  ot  our  con- 
stitution, and  in  view  of  the  trend  of  legislation  in  the  north- 
western agricultural  states,  acquiesced  in  by  the  people,  which 
we  regarded  as  so  expanding  the  significance  of  the  words 
**  public  purpose,"  when  applied  to  taxation,  as  to  make  the 
imposition  of  taxes  for  such  a  purpose  constitutional:  StaU 
V.  Nehon  Co.,  1  N.  D.  88;  26  Am.  St.  Rep.  609.     But  there  is 
no  resemblance — not  the  faintest  —  between  the  enforced 
obligation  resting  upon  all  alike  to  keep  a  portion  of  the  pop- 
ulation destitute  of  means  and  credit  firom  becoming  a  public 
charge  by  aflTording  them  temporary  relief,  and  the  voluntary 
obligation  assumed  by  the  unfortunate citisen  on  receiving  pub- 
lic aid  to  pay  back  to  the  public  treasury  the  value  of  that  aid. 
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The  obligation  resting  upon  him  who  has  been  supplied  with 
seed  grain,  common  to  all  other  taxpayers  in  the  county,  to 
contribute  the  funds  to  furnish  him  this  seed  grain,  is,  when 
legally  apportioned,  a  tax.  The  obligation  resting  upon  him 
sdone  to  pay  to  the  county  the  value  of  this  property  is  a  debt 
pare  and  simple,  without  a  single  element  of  a  tax  about  it 
No  part  of  the  money  paid  by  him  in  discharge  of  this  obli« 
gation  goes  to  the  support  of  the  government.  Not  a  penny 
of  it  is  paid  to  buy  seed  grain  for  others.  It  is  paid  only  to 
discharge  a  personal  debt  to  the  county  for  aid  received. 

Another  consideration  affords  strong  evidence  that  the  claim 
for  the  value  of  the  seed  grain  furnished  is  not  a  tax,  although 
placed  upon  the  tax  roll,  to  be  collected  as  a  first  lien  out  of 
the  real  estate.  Practically  every  state  constitution  embodies 
A  provision  for  uniformity  in  taxation.  The  great  purpose  of 
0uch  articles  is  to  prevent  unjust  discrimination  in  taxation. 
Whenever  there  is  a  tax  violative  of  the  terms  of  such  a  pro- 
vision, we  must  expect  to  find  the  tax  an  unjust  one.  Now, 
it  is  clear  if  the  obligation  to  pay  for  seed  grain  is  a  tax,  it  is 
in  conflict  with  the  terms  of  section  1925  of  the  organic  act  of 
the  territory  of  Dakota,  in  force  at  the  time  the  act  of  1889 
was  passed;  and  that  the  act  of  1890  is  in  conflict  with  the 
terms  of  section  176  of  the  constitution  of  this  state  in  force 
when  the  latter  act  was  passed.  These  provisions  require 
uniformity  of  taxation.  But  so  far  from  there  being  any  in« 
justice  in  requiring  the  person  who  has  been  the  recipient  of 
aid  to  pay  for  the  seed  grain  furnished  him,  the  justice  of 
such  a  policy  is  too  palpable  to  justify  comment. 

And  yet  no  one  can  pretend  that  there  is  any  uniformity  in 
a  system  of  taxation  that  imposes  upon  one  or  a  few  citisensi 
and  upon  his  or  their  property,  in  addition  to  the  burden 
resting  upon  all  alike,  an  additional  sum  as  a  tax.  We  must 
therefore  conclude  that  that  which  creates  a  plain  violation 
of  the  terms  of  such  a  fundamental  provision,  if  regarded  as 
a  tax,  and  yet  bears  no  semblance  to  unjust  discrimination, 
cannot  possibly  be  a  tax  at  all.  The  determination  of  this 
question  is  the  pivotal  point  in  the  case.  If  this  obligation  is 
a  tax  in  a  proper  sense,  then  the  state  may  give  it  a  priority 
of  lien.  If  not  a  tax,  then  the  legislature  cannot,  by  designat- 
ing it  as  a  tax,  give  it  any  greater  preference  as  a  lien  than 
could  be  given  it  should  no  such  name  be  aflSxed  to  it.  To 
postpone  a  legal  existing  lien  upon  real  property  to  a  subse- 
quent lien  by  a  statute  enacted  subsequently  to  the  attaching 
AM.  sa  &Br.  Vou  xxxui.— fii 
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of  tnoli  prior  Bon  Is  to  impair  tho  obligation  of  a  coatncL 
This  object  oannot  be  aocompllshed  by  indiroctioa  —  by  callr 
ing  Bomething  a  tax  which  is  not  a  tax.  The  legidatoic 
could  not|  by  an  act  passed  after  the  plaintiff's  mortgagt 
had  been  executed  and  become  a  lien  upon  the  property,  con- 
fer upon  any  person  who  should  loan  or  advance  money  or 
money's  worth  to  the  mortgagor,  a  lien  upon  such  propertr 
prior  to  that  of  the  existing  mortgage.  Nor  can  the  legislature 
lawfully  give  to  a  court  or  other  public  corporation  or  subdi- 
vision of  the  state  any  such  priority  in  such  a  case  unless  the 
claim  be  for  a  tax,  as  a  tax  is  known  to  the  lair.  Neither 
can  the  state  itself  secure  any  such  priority  under  such  ci^ 
cumstances. 

When  entering  into  contract  relations  with  individuals,  the 
state,  or  a  municipal  corporation  thereof,  is  to  be  treated  the 
same  as  an  individual.    It  cannot  call  or  charge  up  the 
amount  of  a  loan  as  a  tax,  and  by  that  device  confer  upon 
the  loan  all  the  qualities  of  a  tax.    If  it  could,  and  in  this 
manner  insert  a  lien  for  this  pseudo  tax  ahead  of  existing 
liens,  the  holder  of  security  upon  real  estate  would  be  at  the 
mercy  of  the  state  despite  the  supreme  law  of  the  land  pre- 
venting the  impairing  the  obligations  of  a  contract  by  anj 
state.     If  the  state  can  make  this  claim  a  tax,  then  there  ii 
no  limit  to  its  power  by  definition  to  confiscate  the  securities 
of  others.    The  amount  advanced  to  the  individual  by  the 
state  would  not  afiect  the  right  of  the  state  to  call  it  a  tax. 
Neither  would  the  purpose  for  which  the  advance  was  made, 
nor  the  exigency  to  meet  which  the  sum  was  loaned,  limit  in 
any  manner  the  power  of  the  legislature  to  invest  such  loan 
with  all  the  attributes  of  a  tax.    The  loan  by  the  public  sup- 
planting the  first  lien  upon  real  property  might  be  so  great  as 
to  work  a  destruction  of  the  lien  supplanted.     But  it  is  saffi* 
cient  to  condemn  a  law  that  it  works  any  impairment,  how^ 
ever  slight,  of  the  obligations  of  a  contracL    To  affect  a  dollar 
of  a  prior  lien  by  subsequent  legislation  is  as  vicious  before 
the  law  as  to  destroy  the  lien  altogether:  Walker  v.  Whitehead, 
16  Wall.  814. 

The  mortgagee  had,  when  the  law  of  1889  was  enacted,  ee- 
oured  a  first  lien  upon  the  real  estate  covered  by  the  mort- 
gage. It  was  for  this  he  had  contracted  with  the  mortgagor. 
Any  law  affecting  the  priority  of  this  lien,  or  giving  the  mort- 
gagor authority  to  do  so,  clearly  impairs  the  obligation  of  this 
contract.    Said  the  court  in  Toledo  etc,  R.  R.  Co,  v.  Hamilton^ 
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184  n.  8.  296,  801:  **  There  was  no  statute  In  foroe  at  the 
time  the  mortgage  was  executed  giving  an/  priority  to  subse- 
qoent  mechanic's  lien;  and  by  the  mortgage  the  mortgagee 
took  its  vested  priority  beyond  the  power  of  the  mortgagee  or 
the  legislature  thereafter  to  disturb." 

The  stat«  cannot  interfere  with  the  remedy  given  by  exist* 
ing  laws  to  enforce  a  contract  when  the  consequence  is  an 
impairment  of  the  creditor's  rights.  This  doctrine  has  per« 
haps  been  more  frequently  enunciated  and  applied  in  the 
oases  of  an  attempted  statutory  extension  of  the  mortgagor's 
right  to  redeem  made  after  the  mortgage  had  been  executed. 
The  courts,  including  the  final  arbiter  of  the  question,  the 
federal  supreme  court,  have  very  properly  held  that  such  a 
law  impaired  the  rights  of  the  mortgagee  under  his  security, 
as  they  affected  the  price  which  the  real  estate  would  bring 
on  foreclosure.  No  one  would  be  willing  to  pay  as  much  for 
a  piece  of  land,  the  possession  of  and  absolute  title  to  which 
he  could  not  secure  for  several  years  after  purchase,  as  ho 
would  be  willing  to  pay  for  the  same  land  with  a  right  to 
immediate  possession,  or  possession  after  the  lapse  of  only  one 
year.  A  law  giving  a  right  to  redeem  where  no  such  right 
existed  at  the  time  of  the  .execution  of  the  mortgage,  or  mate- 
rially enlarging  a  right  of  redemption  already  existing  at  the 
time  of  the  execution  of  such  mortgage,  would  directly  and 
inevitably  lessen  the  value  of  the  mortgagee's  security,  and 
therefore  impair  the  obligation  of  the  contract. 

In  Howard  ▼•  Bugbeej  24  How.  461,  the  court  adjudged  as 
void,  as  impairing  the  obligation  of  a  contract,  a  statute  of 
Alabama  conferring  upon  a  judgment  creditor  of  the  mort* 
gagor  a  right  to  redeem  from  mortgage  foreclosure  sale  within 
two  years  thereafter,  so  far  as  such  statute  affected  mortgages 
in  existence  when  the  law  was  passed.  The  court  said:  '|The 
main  ground  of  the  defense  in  that  suit  was  that  the  mort- 
gage from  Parsons,  under  which  the  defendant  derived  title, 
having  been  executed  before  the  passage  of  the  act  providing 
for  the  redemption*  the  act,  as  respected  this  defendant,  was 
inoperative  and  void,  as  impairing  the  obligation  of  the  con« 
tract.  The  court  of  chancery  so  held,  and  dismissed  the  bill; 
but  on  appeal  to  the  supreme  court,  that  court  reversed  the 
decree  below,  and  entered  a  decree  for  the  complainant  The 
case  is  now  here  on  a  writ  of  error  to  the  supreme  court 

The  only  question  involved  in  this  case  was  decided  in 
AnonsM  T.  Kinriet  1  How.  811.    It  was  then  held  after  a  ver/ 
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careful  and  extended  examination  by  the  conrt«  throagh  the 
chief  justice,  that  the  state  law  impaired  the  obligation  of  the 
mortgage  contract,  and  was  forbidden  by  the  constatuttoOi 
This  decision  has  since  been  repeatedly  affirmed:  MeOnebik 
▼•  Hayward^  2  How.  612;  OatUly  t.  Ewing^  8  How.  718.  •  •  • 
We  are  entirely  satisfied  with  the  soundness  of  the  deciaicm  in 
the  above  case,  and  with  the  grounds,  and  shall  simply  refer 
to  them  as  governing  the  present  case.*'  The  same  doctrius 
is  enunciated  in  Scobey  v.  Oibson^  17  Ind«  580;  79  Am.  Dec 
490;  Iglehart  t.  Wolfin,  20  Ind.  82;  Rucher  ▼.  Steelman,  71 
Ind.  896;  BsparU  PoUard,  40  Ala.  77;  CoUifit  t.  CoBems,  70 
Ky.  88;  Ooddington  y.  Biipham^  86  N.  J.  Bq.  574;  CargiU  t. 
JWif,  1  Mich.  869;  Malony  r.  Fortune.  14  Iowa,  417;  A^ 
winl  t.  /udd,  4  Minn.  483;  Ooenen  t.  Schroeder^  8  Minn.  887; 
OarroU  v.  Rosriter^  10  Minn.  174;  Phinney  T.  Phinney^  81  M& 
450;  10  Am.  St.  Rep.  266.  If  a  subsequent  statute  ex^«nding 
the  time  of  redemption  impairs  the  obligation  of  the  mortgage 
oontraet,  surely  an  aot  passed  after  the  execution  of  the  morU 
gage,  which  confers  upon  the  mortgagor  power  to  destroy  the 
mortgage  lien  by  creating  a  lien  upon  tiie  land  superior  to 
that  of  the  mortgage,  is  a  law  impairing  the  obligation  of  a 
contract.  The  district  court  was  right  in  adjudging  the 
mortgage  lien  to  be  superior  to  both  the  liens  for  seed  grain, 
and  the  order  and  the  judgment  of  that  court  uo  therefioic 
affirmed.    All  concur* 


Sod  Gbaiv  8TATDTia.^Ae  to  the  eonelltatioMlty  «(  see  Skmwm  M^ 
eeii  (hm^.  1  K.  D.  88|  86  Am.  St  Rep.  600. 

Btatbi— PaioiuTT  or  Olaimb  of.— The  olAimi  of  tlie  dele  sie  prior  te 
tlMee  of  other  eioditon:  Da^wr  T.  if c^yor,  74  Md.  144.  By  Tirtoe  of  tbo  oq» 
■MO  Uw,  Merytaad  hoe  priority  in  the  payment  of  ite  debtiy  ia  the  ooone 
«f  the  distribation  of  the  debtor's  property,  where  en  indiTidnel  debtor  bee 
ao  prior  lien:  ^^taleT.^ofil^  60illftJ.  205;  26  Aol  Deo.  661,  and  note  with 
oMoe  ooUeoted.  And  the  taking  by  a  atate  of  a  partienlar  aeonrity  will  noe 
deprive  it  of  the  general  priority  to  whieh  it  ia  entitled  by  lawt  /weir  n 
Wkm,l  Deeaaa  Ch.  66;  6  Am.  Dea  697.  Aetata  lanot  bonnd  byaatu^ 
ate  ""*»*»«g  the  Uene  of  Jndgmente  to  a  oertain  period  if  it  ia  not 
CbwinPHieenM  T.  aaiAilN»  1  Watti,  64;  26  Am.  Dee.  86,  and  note. 

STATom  TuPAianie  ths  Oblioatioh  or  Cohtraois.— Ibe  legialatvre 
of  a  state  ean  pass  no  Talid  law  impairing  the  obligation  of  a  oootraolt  Omrr 
T.  Biaie,  127  Ind.  204;  82  Am.  St.  Rep.  624;  BiaU  r.  McPeak,  81  Kebw  18S| 
Bote  to  Pkhm&9  ▼•  Pkiimeg,  10  Am.  St  Rep.  276;  note  to  ODmisiitf  t.  Om^ 
wumumiMf  8  Am.  Sk  Rep.  123,  with  cases  ooUeeted.  See  aleoeztsndsd  nete 
to  Seobeg  T.  OSmm,  79  Am.  Deo.  496.  Nor  can  a  state  abrogaile  STslid  eefti 
Inet  ^  the  adoptlen  of  a  Mw  eenatitntietti  JUi  ▼.  JTa^M;  08  QO.  166L 
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Wtau^BraHATUBa  bt  Mabx.  —  A  ■totate  aathorhlag  lb*  ■wtwMflB  tf  • 
will  bjr  a  mftrk  mq  only  aieaa  raoh  a  mark  m  ll  mads  with  ialnl  to 
aiMiite  tlia  will  thereby. 

Wnu  — SiONiiro  of — SamoisNor.  —  When  it  it  shown  thai  a  Issiator 
started  to  write  hie  name  as  his  signatare  to  his  willt  Imt  after  making 
a  stroke  with  a  pen,  stopped  and  saidi  "I  oan't  sign  it  now,"  and  saeh 
stroke  bears  no  resemblanoe  to  the  form  of  a  mark  ordinarily  need  for 
a  signature^  while  two  witnesses  profess  to  rooognise  it  as  the  first  part 
of  the  initial  of  his  first  name,  an  intention  on  the  part  of  the  testator 
to  execute  the  will  either  by  attaching  a  mark  or  his  signature  is  aflSmi* 
atively  disprored* 

Wjua — SiQNiiro  OF— SovnoiRVOT  — Imtbnt  Must  Exist. —The  testa* 
tor's  signature  to  his  will  by  initials  only  may  be  a  valid  exeontioo 
thereof,  proyided  an  intent  to  exeente  is  apparent;  bnt  in  the  abeenoe 
of  any  sudden  incapaeity  to  complete  the  signatare  by  reason  of  the 
•xtremity  of  last  sickness,  it  is  an  indispensable  element  to  the  ralidity 
of  the  signature  actually  made  that  it  shall  be  full  and  oompleto  aooord* 
ing  to  the  intent  and  understanding  of  the  testator. 

Appeal  from  a  decree  admitting  the  following  instrument 
to  probate  as  a  last  will  or  codicil:  — 

''  Phila.,  February  6, 1890. 
**  I,  Hermann  Theophilns  Plate,  make  this  my  last  wilL 
I  giTS  and  beqneath  the  income  of  twenty-five  thousand  doI« 
lars  to  be  paid  to  the  widow  of  my  former  partner,  Qeorge 
Bangs,  for  lifia,  in  semi-annual  payments." 

While  the  testator  was  in  his  last  illness,  and  five  days 
prior  to  his  death,  and  while  he  was  strong  mentally,  a  copy 
of  the  abots  installment  was  read  to  him.    Hs  approved  it. 
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bnt  refused  to  sign  it  until  a  prior  will  made  bj  him  had 
been  found.  On  the  three  following  daja  hia  ooonael  and 
others  tried  to  induce  him  to  sign  the  paper;  bat  he  put  them 
off  bj  replying,  **  Not  now/'  or  ^  Some  other  time.''  On  the 
day  preceding  his  death,  he  was  again  asked  if  the  paper 
was  right,  and  if  he  would  sign  it,  and  he  replied,  **  Yes^" 
He  was  then  raised  up  in  bed,  a  pen  placed  in  his  band,  and 
he  made  one  stroke  on  the  paper,  when  he  stopped  and  aaid: 
''I  can't  sign  it  now."  Such  stroke  was  described  as  the 
first  up  and  down  stroke  of  the  letter  **  H."  At  the  time  of 
making  this  stroke  he  was  excessively  weak,  and  trembled 
so  Tiolently  that,  upon  his  saying,  ^  I  can't  sign  it  nowt*  he 
was  immediately  laid  back  upon  the  bed. 

ChutawuM  Remain  Jr^  and  Cfearge  /uttia,  for  the  appellants. 

John  F.  Keator,  N.  D.  MUUr^  H.  Q.  Ward^  oad  Osoiye  W. 

BUdle^  for  the  appellees. 

MiTOHSLL,  J.  We  are  obliged  to  differ  with  the  learned 
eourt  below,  not  on  the  principles  of  law,  but  on  their  appii- 
eation  to  the  facts  of  this  case. 

The  codicil  in  question  was  not  properly  executed  by  a 
mark,  for  the  conclusive  reason  that  the  stroke  of  testator's 
pen  was  not  put  there  with  that  intention.    The  aot  of  1848 
makes  all  wills  valid  ^'  to  which  the  testator  hath  made  his 
mark  or  cross,  •  •  .  •  provided  the  other  requisites  under  ex- 
isting laws  are  complied  with."    It  is  not  necessary  for  ns  to 
consider  that  part  of  the  argument  which  is  founded  on  the 
supposed  failure  of  other  requisites,  such  as  the  presence  of 
the  testator's  name,  though  in  another's  vriting,  for  the  iden- 
tification of  the  mark,  or  the  absence  of  two  witnesses  to  the 
fact  of  execution.    The  statute,  in  authorising  the  execution 
of  a  will  by  mark,  can  only  mean  a  mark  made  with  the  in- 
tent to  execute  the  will  thereby.    Without  such  intent^  para- 
phrasing the  language  of  Chief  Justice  Gibson  in  Ore^nougk 
T.  Oreenaughf  11  Pa.  St  497,  61  Am.  Dec.  567,  **a  cross,  or  a 
scratch,  or  a  scrawl,  or  a  dot,  or  a  dash, ....  imports  no  more 
than  would  a  blot  or  a  stain,  or  any  other  accidental  discol- 
oration of  the  paper  at  the  foot  of  the  instrument."    The  evi- 
dence shows  beyond  all  doubt  that  the  testator  did  not  intend 
to  execute  the  codicil  by  a  mark,  or  make  the  stroke  of  tbt 
pen  in  question  for  that  purpose.    On  the  contrary,  he  started 
to  write  his  name,  and  made  a  stroke,  which  bears  no  rosem- 
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Umnoe  to  the  form  of  mark  ordinarily  used  for  sach  purpose, 
which  two  witnesses  profess  to  recognise  as  the  first  part 
tlie  initial  of  his  first  name,  Hermann,  and  then,  patting 
the  matter  beyond  all  controversy,  he  stopped  and  said,  '^I 
can't  sign  it  now.''  The  intention  to  execute  by  a  mark  is 
aflSrmatively  disproved. 

Nor  is  the  codicil  properly  executed  by  a  signature,  for  the 
signature  is  incomplete,  and  the  evidence  shows  that  the  tes- 
tator so  regarded  it.    The  learned  court  below  were  quite  right 
in  saying,  '*  exactly  what  constitutes  a  signing  has  never  been 
reduced  to  a  judicial  formula.  •  •  •  •  The  principle  upon  which 
these  cases  proceeded  was,  that  whatever  the  testator  or  grantor 
was  shown  to  have  intended  as  his  signature,  was  a  valid  sign- 
ing, no  matter  how  imperfect  or  unfinished,  or  fantastical  or 
illegible,  or  even  false,  the  separate  characters  or  symbols  he 
nsed  might  be  when  critically  judged."    But  even  by  this  test 
nothing  is  a  signature  unless  it  is  meant  by  the  signer  to  be 
enoh,  and  this  requirement  is  destructive  of  the  present  case, 
for  the  facts  do  not  show  that  the  testator  regarded  this  stroke 
of  his  pen  as  his  signature.    On  the  contrary,  they  show  that 
not  only  to  a  critical  judgment,  but  to  the  testator  himself, 
there  was  no  signature.    His  expression,  **  I  cannot  sign  it 
now,"  after  the  stroke  had  been  made,  proves  conclusively 
that  he  did  not  consider  that  he  had  signed,  and  intentionally 
postponed  doing  so  until  a  future  occasion. 

In  Knoa?8  EstaUy  181  Pa.  St  220,  17  Am.  Si  Rep.  798,  the 
subject  of  signatures  was  considered  with  much  care,  and 
eases  were  cited  in  which  signatures  lacking  various  elements 
ef  the  full,  formal,  and  complete  name  had  been  held  valid, 
but  in  none  of  the  cases  there  cited  or  since  brought  to  our 
attention,  was  the  signature  incomplete  to  the  testator's  own 
understanding  and  intent.  The  result  of  the  cases  is  thus 
expressed:  ^The  English  and  some  American  cases  hold  that 
a  signature  by  initials  only,  or  otherwise  informal  and  short 
of  the  full  name,  may  be  a  valid  execution  of  a  will  or  a  con- 
tract, if  the  intent  to  execute  is  apparent."  Further  consid- 
eration confirms  us  in  the  correctness  of  this  proposition;  but, 
barring  any  sudden  incapacity  to  complete  by  reason  of  the 
extremity  of  last  sickness,  of  which  there  can  be  no  claim 
here,  it  is  an  indispensable  element  that  the  signature  actu- 
ally made  shall  be  a  full  and  complete  signature  aocording 
to  the  Intention  and  understanding  of  the  testator. 
The  undisputed  facts  in  the  present  case  show  oonelusively 


808  PiBBOB  fu  ILlrpu.  P^"^ 

that  tba  oamplttod  Intent  to  ezMOte  this  oodloQ  la  «v 
whatetw  is  ontiraly  wanting. 
Daow  itfriad  at  the  cost  of  tha  appailltaa. 


WiUMt  Sioiniio  eF  -»  SirmoiBiiaT  —  Intbht:  8m  •ztenfleA  aois  te  AA 
f#i  T.  Oism,  96  Am.  Dml  tlS;  noMt  to  RMer/ord  t.  i?K<AeiybrBi;  43  AblDml 
•iOf  ralte-T.  If ailcr»  40  Am.  Deo.  572;  ileOM T.  PMsr,  06  Am. ]>ML UL 
Thoogh  a  Itrtator't  haaA  te  gaidod  ia  wfMag  Ui  flgaym 
wtfk,  11  It  mi  Aoknl  if  il  WM  hii  parpooo  to  1(00,  ftiid  ba  VMd  Us  tei*  phyr 
iod  oflbri  to  pwtioipate  ia  tho  Mis  JWfii  T.  IWmv  40 IL  J.  Ba.  OIA.  Aa 
dliootionbjr  a  testator  to  a  third  penoa  to  dgii  Us  auMo  to  Ui  «SL 
bo  proTod  bjr  tho  oath  or  attootatioiia  of  two  wttatoooo:  Aaeno^pl  % 
Ofwnoo^At  11  Fa.  St.  4801  01  Aia.  Doa  007.  aad  iiotot  Or^bM  ▼•  Bmr,  0 
Pa.  St.  441;  47  An.  Doa  418.  8ooalto/fif«  IfW^AMClb  1S7  H.T.  U^  tt 
Am.  St.  Rop.  429,  mud  ttiaU  ^  Kmoos,  101  P^St  S90t  17  Am.  SO-Bof^  IM 
oad  ootOk  ia  whioh  tho  aaootiona  lolatiiig  to  tho  mMrimn^  of 
wflbit 
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[MS  PimifTLTAinA  BfASMt  M.] 

MaoBAinoir  Lnmi  Who  BmnTLio  to— AoanicnT  laa  TjLrwamw  a  U^ 
IBBXAXA  —A  perton  who  bnildo  a  houae  andor  a  ooatraot  thai  ho  ihaD 
ho  paid  for  hit  sorrioes  in  limo»  is  ontitled  to  tho  benefit  of  a  aMohaaie'e 
lloa  filed  by  him»  bat  ho  hae  ao  right  te  demand  pajraioat  ia  aan^, 
withoat  showing  a  demand  and  refusal  te  famish  limo. 

MaoBAinai'  Liairs  —  Bvzdbhqb  ab  to  Kind  of  Patmbmt — PaAonoa  —la 
aa  aetion  te  reoover  on  a  mechanic's  lien  filed  by  a  bailder  of  a  hooss 
ander  a  oontraot  that  he  shall  reoeire  his  pay  la  Hms^  tiia  dofoadaak 
ohoold  bo  allowed  te  prove  snob  oontraot.  and  a  willingnoH  to  falfill  it; 
00  that  the  jury  may  find  the  facts  speoiUly.  and  the  oonrt  may  oontrel 
the  ozecation.  so  that  apon  a  refusal  to  psy  ia  liaM^  it  auij 
Bioaey. 

Oeorge  M.  Oonwi^  for  the  appellants. 

JafM9  B.  Holland  and  John  M.  Dettra^  for  the  appell< 

Paxson,  J.  Thifl  was  a  scir^  faeia$  aur  meohanioo'  lion. 
The  claim  was  for  the  carpenter  work,  etc.,  of  a  frame  honso 
which  had  been  constructed  upon  defendants'  land*  The 
defendants  did  not  deny  that  the  work  waa  done,  bnt  thej 
contended  that  the  plaintiffs  were  not  entitled  to  file  thia  lien 
and  to  have  judgment  upon  the  scire  fadoi  for  the  roaoon  that 
they  had  agreed  to  take  their  pay  in  lime.  It  is  manifest  the 
plaintiffs  were  entitled  to  have  the  benefit  of  tho  lion  and  tlis 
judgment  upon  the  scire  facias^  whether  they  wore  to  bo  paid 
in  lime  or  in  dollars.    The  character  of  the  judgment  and  tht 
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maimor  In  which  It  should  be  onlbroed  would  nooeflsarilj  do* 
pood  opoQ  the  oontract 

UpoD  tho  trial  bdow  ooansel  for  defendanti  ofllnod  to  profo 

by  a  witness  on  tho  stand  that  the  plaintiffs  entered  into  a 
contract  to  build  this  house  and  take  their  pay  in  lime,  to  be 
followed  up  by  showing  that  the  defendants  have  always  been 
nady  to  carry  out  the  contract    Bee  first  specification* 

And  In  the  fourth  specification  it  is  alleged  that  the  court 
erred  in  charging  the  jury  as  follows:  **  In  this  case  some- 
Ibing  has  been  said  about  the  terms  of  the  contract  with  ref- 
erence to  the  manner  in  which  the  plaintiffs  were  to  be  paid; 
that  Is,  the  lime.  For  the  purpose  of  this  case  the  court 
charges  you  that  you  are  to  dismiss  that  from  your  minds, 
and  even  although  that  should  have  been  the  contracti  still, 
€>f  itself,  it  would  furnish  no  defense  in  this  case,  and  you  will 
therefore  disregard  it  in  the  consideration  of  this  case." 

The  effect  of  the  exclusion  of  this  evidence,  and  the  charge 
cf  the  court,  was  a  verdict  for  the  plaintiffs  which,  upon  Its 
free,  is  payable  in  money.  We  must  assume,  for  the  purpose 
cf  this  case,  that  the  defendants  could  have  proved  a  eontraet 
by  which  the  plaintiffs  were  to  take  their  pay  in  lime.  Under 
such  circumstances  the  plaintiffs  would  have  no  right  to  do* 
mand  their  pay  in  money  without  first  showing  that  the 
defendants  had  refused  to  furnish  lime  when  called  for. 
Such  refusal  would,  of  course,  entitle  the  plaintiffs  to  be  paid 
in  money.  The  verdict  and  judgment  in  the  court  below 
should  have  been  in  such  shape  that  the  court  could  have 
fetained  control  over  iU  and  under  its  equitable  powers,  do 
Justice  to  the  parties.  As  the  matter  now  stands  it  would  be 
difficult  to  go  behind  the  judgment  to  reach  the  equity  be* 
tween  the  parties.  We  are  of  opinion  that  the  evidence  re- 
ferred to  should  have  been  received,  and  if  the  jury  found 
the  fact  that  the  plaintiffs  were  to  take  their  pay  in  lime,  such 
fact  should  have  been  found  specially  and  incorporated  into 
the  verdict  The  court  would  then  have  been  enabled  to  con* 
trol  the  execution,  and  if  the  defendants  should  refuse  to  pay 
in  lime,  could  permit  the  execution  to  go  for  money. 

The  judgment  is  reversed,  and  a  venire  faeioi  d$  novo 
awarded.  

MaamjLmfB  Lmr.  — *  Waivsb  ovs  8m  extended  note  to  O^iU  t.  Chk,  41 
Ab.  Dm.  SSl-fiM. 

Fatmshtb  Madb  nr  Bnoaio  Pbopsktv  bt  AoBrnmrf.  —This  quae* 
Hm  b  diMQiMd  ia  «a  extended  note  to  BoberU  r.  B^at^^  21  Am.  Deo.  422; 
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also  note  lo/MMf  ▼.  FmMmt,  64  Aa.  Dae.  US.  An  •grMnent  wi«liMtQ» 
■id«nitimi  to  pay  a  dUhtf  I  ooMi<lwi.tioQ,  and  one  of  o  ohormoter  aol  ■■• 
oerteiii  tluui  originAliy  rtipotottd,  ii  not  bindings  nor  dooo  it  dlaohan^  tki 
original  oontnets  BanMpk  r.  Ptrrfh  2  Fort  376;  87  Aaa.  Doo.  6Wi  bit 
poymonl  doao  not  Impcrt  the  dolivery  of  monoyt  it  may  bo  mado  in  ptuyBrty 
or otlMT ■oowitiiii  R$m^.  DmOafklllXLi/H  6SA111.  I>oo.  SS<  oiid Mia 


GOHHOKWBALTH  «l    Hu8. 
[itt  'BmnmrufijnL  Busn,  «l) 

InoxiCATura  Liqvobs^Salb  of,  whxh  avd  whkbb  Omni«nBb— Wh« 
a  liqoor  doolor,  lieensed  to  aell  in  one  ooonty,  reooivoa  an  order  IhoA 
from  a  oostomor  in  anothor  ooanty,  and  in  pnnaanoo  of  aadh  order  d»> 
liron  tiM  liqnor  inthoneoal  ooaraoof  bastneaa,  oithor  byhis  om  wagm 
or  bj  oommon  oanier  or  otherwiee,  tbo  aale,  tiioagb  on  orodit;  io  oob- 
plotod  in  tbo  ooonty  wharo  tbo  order  ie  leooiTedv  and  tho  doolor  eaoiuifc 
bo  oonTieted  of  aeUing  witbont  a  Uoenao  in  tbo  ooon^  to  wbiob  1m  aeaJi 
tbo  liqnor. 

8aU8 — Whsn  avd  whkbb  OoMPLKm.  —  Wben  a  poraon  doing  boaowi 
in  one  eoanty  raoeiTea  an  order  tbere  for  goods  from  a  onstmnor  in  an- 
oiiier  oonnty,  and  in  porananoo  of  anob  order  aeta  tbo  goodo  oi\larei 
apart^  and  obargea  tbem  to  anob  purcbaoer,  aftervardo  doliTering  duai 
bj  wagon,  oommon  oarrier,  or  otherwiaOp  tbe  aala^  tboagb  made  an 
orodit,  ia  oompleted  and  tbe  title  paaaea,  aa  between  tbo  Tondor  and 
▼ondee,  wben  tbe  gooda  are  aet  apart  and  obarged  to  tbe  latlar. 

8aU8  —  WHUf  GoMPLBTiD.  — A  salo  of  peraonal  property  pnaaoo  tho  titia 
aa  between  the  vendor  and  Teadee  wben  anob  property  baa  booa  dea^> 
nated  and  aet  apart  by  the  former,  if  anob  ia  the  intent  of  tho  parties 
though  the  Tender  ia  not  to  make  delivery  of  the  gooda  nntil  afterwarda 

Salib — Whin  Titli  Passki  —  Intbmt.  —  The  paaaing  of  title  npoa  a  aala 
of  peraooal  property  depends  upon  tbe  intention  of  tbe  partiea  to  be  de> 
rived  from  the  oontraot  and  ita  eironmataaoea.  Aotnal  delivery,  weigb* 
ing,  and  aetting  aaide  are  only  oironmatancea  from  which  anob  intontiaa 
may  be  inferred* 

N.  H,  Larzdere  and  M.  M.  Oibwn^  for  the  appellants. 

B,  E.  Ohain^  and  Henry  M,  Brownbaeh^  diatrict-attomey,  for 
the  appellee. 

Paxbon,  J.  The  defendant  was  convicted  in  the  court  below 
of  Belling  liquor  without  a  license.  The  whole  case  is  devel- 
oped by  the  specification  of  error,  which  is  as  follows: — 

'*  The  court  erred  in  its  charge  to  the  jury  upon  the  follow- 
ing facts  in  the  case,  the  whole  of  which  charge  is  specified  as 
error,  and  which  is  as  follows:  *  Upon  the  uncontradicted  facta 
M  established  by  the  commonwealth,  and  not  denied  by  the 
defense,  which  are  as  follows:  Francis  Hess  has  a  bottler's 
license  in  the  city  of  Philadelphia,  doing  business  at  No.  2i4f> 
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Mascher  Street,  in  said  city;  for  some  time  within  two  years, 

and  prior  to  June  1, 1891,  Frank  Cottman,  a  lioenaed  hotel 

keeper   at  Jenkintown,  Montgomery  Coanty,  PennsylyaDia, 

Bent  to  Hess's  place  of  business  in  Philadelphia,  orders  from 

i^eek  to  week  for  lager  beer  and  porter,  the  whole  amount  of 

aaid  orders  being  about  $175;  that  upon  the  receipt  of  said 

orders  by  Hess,  the  material  ordered  was  set  apart  an(i  charged 

to  Cottman  upon  the  books  of  Hess,  and  was  then  loaded  upon 

Hess's  delivery  wagon,  and  by  him  and  an  employee,  named 

George  Qinader,  driven  to  Jenkintown,  in  Montgomery  County, 

and  delivered  to  Cottman;  bills  were  afterwards  made  out  and 

sent  to  Cottman,  who  paid  them  either  by  checks  sent  to 

Philadelphia,  or  in  cash  paid  in  person  at  the  place  of  busi* 

neee  of  Hess  in  Philadelphia,  after  the  delivery  was  made  to 

Cottman  at  his  place  of  business. 

" '  A  similar  transaction  took  place  between  said  Francis 
Hess  and  Qeorge  Ginader  and  Henry  J.  Wilson,  a  keeper  of  a 
licensed  hotel  at  Hatboro,  Montgomery  County,  on  six  to  eight 
occasions  in  the  months  of  April  and  May,  1891;  there  were 
also  orders  of  Cottman  and  Wilson  filled  by  shipment  by  rail- 
road to  Jenkintown  and  Hatboro;  Hess  had  no  license  from 
the  court  of  Montgomery  County.' 

^  The  court  is  respectfully  asked  to  charge  the  jury  that 
there  were  no  violations  of  the  liquor  laws  as  set  out  in  said 
bill  of  indictment^  and  the  verdict  of  the  jury  must  be  not 
guilty. 

**  The  court:  (Gentlemen  of  the  jury,  I  cannot  instruct  you 
as  requested.  The  defendant  undertook  to  deliver  by  the 
wagon  of  Hess,  and  the  sale  was  completed  in  this  county.  If 
you  find  the  facts  as  set  forth  in  the  above  request,  I  charge 
you  that  they  show  a  violation  of  the  liquor  laws  as  set  forth 
and  charged  in  the  bill  of  indictment 

*'  I  instruct  you,  however,  as  requested,  that  you  are  the 
judges  of  the  law  as  well  as  of  the  facts,  under  the  advice  and 
direction  of  the  court  You  are  to  look  to  the  court  for  the 
best  evidence  of  the  law,  just  as  you  are  to  look  to  the  wit- 
nesses for  the  best  evidence  of  the  facts.'* 

It  must  be  conceded  at  the  outset  that  the  defendant  waS/ 
pursuing  a  lawful  business.  It  is  not  only  expressly  authorized 
by  law,  but  he  has  paid  a  large  sum  of  money  for  the  privilege 
of  carrying  it  on.  It  was  not  denied,  and  could  not  well  be, 
under  the  act  of  assembly,  and  our  decisions  thereon,  that  he 
has  a  right  to  sell  his  liquors  at  wholesale,  not  only  to  cus* 
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tomera  in  the  dty  of  Philadelphia,  but  thronghoat  the  eUt% 
and  the  country  at  large.  It  is  well  known  that  the  buriiiMi 
of  wholesale  dealers  is  not  limited  to  any  particular  loealitfi 
but  extends  in  many  instances  over  many  portions  of  the  dt- 
ilized  world.  In  the  case  of  wholesale  dealers  in  liquor,  thef 
are  restrained  by  the  statute  and  the  terms  of  their  license  ts 
sales  in  the  oounty  in  which  their  license  was  i^anted.  It  does 
not  follow,  however,  and  it  is  not  the  law,  that  their  sales  bis 
limited  to  persons  residing  in  said  county*  It  is  not  denied, 
and  it  is  settled  law,  that  the  defendant  may  sell  to  any  retail 
dealer  in  any  part  of  the  commonwealth,  provided  the  salesan 
made  at  his  place  of  business  in  the  county  of  Philadelphia 
Bach  sales  may  be  made  in  the  usual  course  of  business.  Itii 
not  necessary  that  a  retail  dealer  from  an  adjoining  conatf 
should  call  at  the  place  of  business  of  the  wholesale  dealer,  ia 
the  county  of  Philadelphia,  in  order  to  make  his  purchase. 
He  may  order  his  goods  by  mail  as  in  other  oases.  When  the 
law  licensed  the  wholesale  dealer  to  carry  on  his  business  fai 
the  county  of  Philadelphia,  it  carried  with  it  the  authority  to 
conduct  it  according  to  the  usual  mode  of  business,  but  it  does 
not  justify  him  in  peddling  his  goods  around  in  other  counties 
and  selling  them  there.  So  much  was  decided  in  Comwunt' 
malih  V.  HoUtine,  132  Pa.  St  857,  where  it  was  held  that  the 
driver  in  the  employ  of  a  bottler,  having  a  license  in  Phils- 
delphia  County,  who  took  orders  in  Montgomery  County  for 
liquors,  which  were  subsequently  loaded  upon  the  defendant's 
wagon  in  Philadelphia,  and  delivered  to  the  purchasers  ia 
Montgomery  County  by  said  driver,  who  collected  the  money 
therefor,  was  properly,  convicted  and  sentenced  for  selling 
liquors  without  license  in  Montgomery  County.  It  was  said 
in  the  opinion  of  the  court:  ^This  was  clearly  a  sale  and  de- 
livery in  Montgomery  County.  The  license  held  by  Mr.  Otto 
authorized  him  to  sell  in  Philadelphia.  He  had  a  right  to  sell 
to  any  person  in  this  commonwealth,  provided  the  sale  was 
made  at  his  place  of  business:  Commonwealth  v.  Fleming^  130 
Pa.  St.  138;  17  Am.  St.  Rep.  768.  But  he  had  no  right  to 
peddle  his  beer  through  other  counties  not  covered  by  his 
license,  and  make  sales  there.''  We  accordingly  held  that,  as 
his  employer  was  not  protected  by  a  license,  the  defendant 
was  not  protected. 

In  the  case  in  hand,  the  defendant  was  not  peddling  his 
beer  through  Montgomery  County.  The  driver  of  his  wagoa 
did  not  solicit  orders  in  that  county.    The  defendant  deliv- 
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•red  liqnori  only  upon  orders  which  had  been  recetted  in  <he 

iisaal  course  of  business  at  his  place  in  Philadelphia.    It  was 

urged^  however,  that  because  the  delivery  in  Montgomery 

County  had  been  made  by  means  of  his  own  wagon,  that  it 

^was  a  sale  in  said  county,  and  a  violation  of  the  license  law. 

The  court  below  so  held,  and  sentenced  the  defendant  to  pay 

m  fine  of  five  hundred  doUarSi  and  to  undergo  an  imprisonp 

ment  in  the  Montgomery  County  prison  for  three  months. 

It  appears  from  the  conceded  facts  that  the  defendant  was 

in  the  habit  of  receiving  orders  at  his  place  of  business  in 

Philadelphia,  from  week  to  week,  for  lager  beer  and  porter 

ftom  Frank  Cottman,  a  licensed  hotel  keeper  at  Jenkintowui 

Montgomery  County,  and  from  Harry  J.  Wilson,  a  licensed 

hotel  keeper  at  Hatboro^  in  said  county.    Upon  the  receipt  of 

soch  orders,  the  material  so  ordered  was  set  apart  and  charged 

to  the  purchaser  upon  the  books  of  the  defendanti  the  sale  in 

each  instance  being  upon  credit.    The  goods  thus  sold  and 

•et  apart  to  the  respective  purchasers  were  then  either  loaded 

upon  defendant's  delivery  wagon,  and  delivered  by  the  driver 

of  said  wagon  to  the  purchaser  in  the  usual  course  of  businesSi 

or  were  shipped  by  railroad  to  the  purchaser. 

It  was  conceded  upon  the  argument  that  had  the  liquors  in 
question  been  shipped  by  rail,  or  by  any  other  common  car* 
rier,  to  the  purchaser,  it  would  have  been  a  sale  and  delivery 
in  Philadelphia,  and  not  a  violation  of  the  license  law.    This 
is  the  doctrine  of  CommontoedUh  v.  Fleming,  130  Pa.  8t  188» 
17  Am.  St  Reji.  763,  where  it  was  held  that,  if  a  liquor  dealer 
in  Allegheny  County  receive  an  order  for  liquor  to  be  shipped 
to  the  purchaser  in  Mercer  County,  C.  O.  D.,  and  in  pursu- 
ance of  the  order  the  liquor  be  delivered  to  a  common  oarrier 
in  Allegheny  County  for  transportation  to  the  vendee,  at  the 
ratter's  expense,  the  delivery  to  the  carrier  is  a  delivery  to  the 
pnrohaseri  in  such  a  sense  as  to  complete  the  sale  in  Allegheny 
Coanty* 

If  we  sustain  the  court  below  in  this  oasOi  we  ane  brought 
face  to  fisoe  with  this  proposition:  That  if  a  wholesale  dealer 
in  liquor  receives  an  order  from  a  customer  in  an  adjoining 
county,  and  in  pursuance  of  such  order  delivers  the  liquor  to 
a  oommon  carrier  for  transportation,  he  is  a  law-abiding  oiti- 
sen;  whereas,  if  he  delivers  the  liquor  in  his  own  wagon,  in 
the  usual  course  of  business,  he  is  a  criminal,  and  liable  to 
both  fine  and  imprisonment.  If  this  be  the  law,  it  is  cer- 
tainlj  not  the  **  perfection  of  reason*'*    On  the  contrary,  it  ia 
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the  climax  of  absurdity,  aud  cannot  £ul  to  shock  fhrn  Mmmot 
sense  of  every  business  man  in  the  communitj. 

The  principle  relied  upon  by  the  commonwealth  to  sustaii 
this  conviction  is,  that  the  sale  of  liquor  was  not  complets 
until  its  delivery  in  Montgomery  County  to  the  purchaser, 
and  a  large  number  of  authorities  were  cited  in  support  of 
this  view.  The  pith  of  the  argument  upon  this  point  and  the 
nature  of  the  authorities  cited  may  be  gathered  from  four  lines 
of  the  printed  argument  on  behalf  of  the  commonwealth. 
They  are  as  follows:  '*Had  these  goods  been  levied  opon  in 
virtue  of  a  creditor  of  Hess  (defendant),  could  it  be  contended 
that  they  could  not  be  sold  under  that  execution  T  We  caa 
find  no  decision  sustaining  a  contrary  view."  If  we  concede 
the  soundness  of  this  proposition,  and  that  tfie  anthoritiei 
cited  fully  sustain  it,  it  has  no  bearing  upon  the  case.  The 
question  is  not  whether  there  was  such  a  sale  and  delivery  as 
would  pass  the  title  as  against  the  execution  creditors  of  the 
defendant  The  true  question  is,  and  it  has  been  wholly  over- 
looked in  many  of  the  cases,  whether  there  was  a  sale  and 
delivery  as  between  the  vendor  and  the  vendee.  Our  books 
are  full  of  cases  in  which  the  sale  has  been  held  to  be  incom* 
plete  for  want  of  a  delivery  to  the  vendee,  as  against  creditora, 
but  in  no  one  of  them  has  it  ever  been  held  that  it  was  not 
good  between  the  parties,  and  that  the  title  did  not  pass  as  to 
them. 

As  before  stated,  when  the  defendant  received  the  orders 
from  his  customer,  the  goods  were  set  apart  for  the  lattoTyand 
charged  to  him.     Had  the  order  been  accompanied  by  the 
cash,  and  the  goods  thus  set  apart,  no  one  would  contend  that 
the  sale  was  not  complete  as  between  the  parties.     Can  it 
make  any  possible  difference  that  the  liquors  were  charged  to 
the  purcliasers  upon  the  books  of  the  defendant?    The  giving 
ol  a  credit  was  as  effective  in  passing  the  title  as  the  payment 
of  the  money  when  the  order  was  given.    The  acceptance  of 
the  order,  in  either  case,  is  effective  to  pass  the  title  as  be- 
tween vendor  and  vendee.    In  such  case,  the  vendee  has  the 
right  of  property  with  the  right  of  possession.    Under  all  the 
anthorities  the  vendor  acts  as  bailee,  and  not  owner,  in  cany- 
ing  or  delivering  the  gooda    This  is  the  rule  where  the  rights 
of  creditors,  or  bona  fide  purchasers  without  notioSi  do  not  in- 
tervene.   There  is  abundant  authority  for  this  principla   The 
general  rule  is  that  it  is  the  contract  to  sell  a  chattel,  and  not 
payment  or  delivery,  which  passes  the  property:  Benjamin  on 
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Sales,  857.  The  rule  that  the  contract  of  sale  passes  the 
property  immediately,  before  payment  or  change  of  possessioo 
has  been  universally  recognized  in  the  United  States:  Ben- 
jamin on  Sales,  329.  There  may  be  a  bargain  and  sale  of  goods 
sufficient  to  transfer  the  title,  and  thus  to  support  an  action  for 
goods  bargained  and  sold,  without  such  transfer  of  delivery  as 
will  amount  to  a  transfer  of  possession:  Frazier  v.  Simmons^  139 
Mass.  531.  ^  When  the  terms  of  sale  are  agreed  upon,  and  the 
bargain  is  struck,  and  everything  the  seller  has  to  do  with  the 
goods  is  complete,  the  contract  of  sale,  says  Chancellor  Kent, 
becomes  absolute  as  between  the  parties,  without  actual  pay* 
ment  or  delivery,  and  the  property,  and  the  risk  of  accident 
to  the  goods,  vests  in  the  buyer.  He  is  entitled  to  the  goods 
on  payment  or  tender  of  the  price,  but  not  otherwise,  when 
nothing  is  said  at  the  sale,  as  to  the  time  of  delivery,  or  the 
terms  of  payment;  but  if  the  goods  are  sold  on  credit,  and 
nothing  is  agreed  upon  as  to  the  time  of  delivering  the  goods, 
the  vendee  is  immediately  entitled  to  the  possession,  and  the 
right  of  property  vests  at  once  in  him":  Leonard  v.  Davit,  1 
Black,  476,  citing  2  Kent's  Commentaries,  671;  Bradeen  T« 
Brooks,  22  Me.  470;  Davis  v.  Moore,  18  Me.  427. 

In  Dixon  t.  Yates,  5  Barn.  &  AdoL  313,  Baron  Parke  lays 
down  the  rule  as  follows:  ^^I  take  it  to  be  clear  that  by  the 
law  of  England  the  sale  of  a  specific  chattel  passes  the  prop- 
erty in  it  without  delivery.  Where  by  the  contract  itself  the 
yendor  appropriates  to  the  vendee  a  specific  chattel,  and  the 
latter  thereby  agrees  to  take  that  specific  chattel,  and  to  pay 
the  stipulated  price,  the  parties  are  then  in  the  same  situation 
as  they  would  be  after  a  delivery  of  goods  in  pursuance  of  a 
general  contract  The  very  appropriation  of  the  chattel  by 
the  vendor,  and  the  assent  of  the  vendee  to  take  the  specific 
chattel,  and  to  pay  the  price,  is  equivalent  to  his  accepting 
possession.  The  eflTect  of  the  contract^  therefore,  is  to  vest 
the  property  in  the  bargainee." 

The  same  principle  was  recognized  in  Iowa,  in  Dows  v. 
Morse^  62  Iowa,  231,  where  it  was  held  that  when  nnder  a 
contract,  corn  was  set  apart  in  bins,  and  marked  with  the 
purchaser's  name,  there  was  a  designation  of  the  corn  for  the 
pnrchaser.  In  our  own  case  of  Oariraeht  v.  Commonwealth, 
96  Pa.  St.  449,  our  brother  Sterrett  illustrates  the  principle 
thus:  **  For  example,  a  merchant  in  New  York  orders  goods 
from  #  Boston  house,  and  they  are  consigned  thence  to  him, 
•iiher  by  a  carrier  of  his  own  selection,  or  in  the  usual  course 
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«f  trade,  tht  iraDsaction  if  an  executed  Boaton  oontraet:  t 
Parsons  on  Contraota,  588.  The  same  principle  ia  recogniasd 
in  Shriver  y.  PitUburg,  66  Pa.  St.  446;  Fineh  r.  Matufidd,  67 
Mass.  89.  In  the  former  case  the  city  of  Pittsburg  was  anth- 
orized  to  impose  a  tax  *  npon  all  articles  of  trade  and  eoa- 
merce  sold  in  said  dty/  and  the  question  was  whether  certain 
goods  were  sold  in  the  city.  About  one  sixth  of  the  grasi 
sales  of  Shriver  A  Co^  wholesale  grocers,  were  made  directly 
at  their  store  in  the  city  without  the  intervention  of  ontaide 
agents.  The  other  five  sixths  were  effecte4  through  agents 
employed  for  the  purpose  ol  procuring  orders  and  making 
contracts  ct  sale  outside  the  city.  These  orders  were  trani^ 
mitted  to  the  firm,  who  filled  them  at  their  store  in  Pittabnrib 
and  consigned  the  goods  to  the  purchasers  by  the  moat  direct 
means  of  conveyance.  Shriver  A  Ca  contended  that  the 
aales,  thus  represented  by  the  orders,  were  not  made  in  the 
dty,  and  hence  they  were  not  taxable  on  the  amonnt  ao  sold; 
but  it  was  held  by  this  court  that  the  goods  thoa  ordeied 
through  their  agents,  put  up  at  their  store  and  shipped  thence 
to  the  customers,  were  sold  in  the  city,  and  that  the  amonnl 
should  be  included  in  their  account  of  sales  retomed  for  taxa- 
tion." 

Whether  the  title  of  personal  property  passes  by  a  aale  d^ 
pends  upon  the  intent  of  the  partiea.    Hence  it  was  aaid  by 
Mr.  Benjamin  in  his  valuable  treatise  on  sales:   "  Boi  the 
property  passes  at  once  on  the  sale,  if  such  is  the  intent,  thoagh 
the  seller  is  afterwards  to  make  the  delivery  of  the  goodsL 
Such  intent  may  be  expressly  declared,  or  may  be  inferred 
from  the  circumstances.     Thus  in  Lynch  v.  CDoHnsB,  1S7 
Mass.  811,  the  seller  was  licensed  to  sell  liquor  at  hia  atern 
only.    Liquor  was  ordered  by  a  dealer  in  another  town,  wi- 
der a  previona  arrangement,  whereby  the  seller  agreed  to  de* 
liver  goods  so  ordered  at  the  depot  addressed.    Having  se 
delivered,  the  seller  brought  an  action  for  the  price.    It  was 
contested  aa  an  illegal  sale,  but  it  was  in  evidence  that  tiie 
seller  expressly  declared  at  the  time  of  the  contract  *  the  sales 
are  to  be  made  at  my  store';  a  verdict  for  the  price  was  ai» 
tained.** 

In  Terry  v.  WheeUr,  26  N.  Y.  520,  it  was  aaid  by  Selden,  J., 
**  No  case  has  been  referred  to  by  counsel,  nor  have  I  discov- 
ersd  any  in  which,  when  the  article  sold  was  perfbcUy  ideoll- 
fled  and  paid  for,  it  was  held  that  a  stipulation  <tf  ttif  selkr 
to  deliver  at  a  particular  place  prevented  the  title  from  pas^ 


March,  1892.]       Commonwsalth  v.  Hbss.  817 

ing.  WImb  Um  tale  appears  to  be  absolate,  the  identity  ol 
the  thing  llaed  and  the  price  tor  it  paid,  I  lee  no  room  for  an 
inference  that  the  property  renudne  the  seller's  merely  because 
he  bad  engaged  to  transport  it  to  a  given  point.  I  think,  in 
inch  case,  this  property  passes  at  the  time  of  the  contract^ 
and  that  in  carrying  it  the  seller  acts  as  bailee,  and  not  as 
owner.'*  Where  the  sale  has  been  made  upon  a  credit,  as  in 
this  case,  the  mle  is  the  same;  for  when  sales  are  made  upon 
erediti  the  property  identified  and  separated,  the  *^  legal  effect 
then  is,  that  there  has  been  an  actual  transfer  of  title,  and  an 
actual  right  of  transfer  of  the  bargain  **:  Benjamin  on  Sales, 
882.  It  is  settled  law  that  a  sale  of  personal  property  passes 
the  title  as  between  vendor  and  vendee,  when  such  property 
has  been  designated  and  set  apart  by  the  former:  DennU  v. 
JUe9and$r,  8  Pa.  St.  50.  It  was  said  by  Gibson,  0.  J.,  in  8eM 
r.  WaU,  6  Watts  A  &  867;  40  Am.  Dec.  568:  ""Even 
wheve  aetual  possession  has  not  been  taken,  the  ownership 
and  risk  pass  by  the  contract,  if  nothing  remains  to  be  done 
to  the  property  by  the  vendor  (such  as  counting,  measuring 
weighing,  or  filling  up)  to  ascertain  the  number,  quantity,  or, 
weight  Thus  in  Ri^g  v.  Minett,  11  East,  210,  turpentine  had 
been  sold  at  so  much  the  hundred  weight  in  casks,  to  be  taken 
ok  the  marked  quantity,  except  two»  out  of  which  the  others 
were  to  be  filled  up  before  delivery,  and  those  two  were  to  be 
sold  as  containing  indefinite  quantities.  The  buyer  employed  a 
person  to  do  the  filling,  but  before  he  completed  it,  the  ware- 
house with  its  contents  was  destroyed  by  fire;  and  it  was  held 
that  the  property  in  those  filled  up  had  passed  to  the  buyers  be* 
cause  nothing  remained  to  be  done  to  them  by  the  vendors.** 
To  the  same  point  is  Whulow  r.  Leonard,  24  Pa.  St.  14,  62 
Am.  Dec.  854,  where  it  was  said  by  Lowrie,  J.:  **  Where  the 
lawful  form  of  contracting  is  pursued,  the  vesting  of  the  title 
always  depends  upon  the  intention  of  the  parties,  to  be  de- 
rived from  the  contract  and  its  circumstances;  and  actual 
delivery,  weighing,  and  setting  aside  the  goods,  are  only  cir- 
eumstancee  from  which  the  intention  may  be  inferred  as  mat- 
ter of  fact:  BwmMf  v.  Haniet,  12  Pick.  76;  RiddJU  v.  Vamum^ 
90  Pick.  280;  Bmiflh  y.  Craig,  8  Watts  A  8.  14.  And  this 
is  the  principle  6t  numerous  cases  wherein  the  title  has  been 
held  to  vest  even  where  there  has  been  no  measurement,'*  cii* 
log  Jfocomfter  y.  Parker,  6  Met  452;  8amd$  v.  Ibyler,  6  Johns. 
•W;  4  Am.  Dee.  874;  SkindUr  v.  HoutUm,  1  Denio,  48;  5eott 

▼•  rsOs,  6  Watts  A  8.  857;  40  Am.  Oea  668;  AsosmiIs  %, 
AM,  aa  En.  v«k  zzxm.— « 
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PendUion^  8  Band.  478;  18  Am.  Dea  728;  Chaptim  w.  Sogm^ 
1  Bast^  192;  Hawe$  y.  WaUan,  2  Barn,  ft  C.  640;  Valpg  ?. 
GVbsoni  4  Com.  B.  864.  The  learned  juatioe  also  aaja  tbal 
much  of  the  confasion  of  ideas  about  the  Testing  of  the  title 
on  a  sale  of  personal  property  ariset  from  the  misleading  in- 
flnenoe  of  unsuitable  analogies.  I  have  already  referred  to 
one  of  those  nnsuitable  analogies.  Justice  Lowrie  thus  refen 
to  another:  **  The  class  of  cases  which  has  tended  most  pov* 
erfully  to  embarrass  this  question  are  those  wherein  the  real 
question  was  not,  has  the  title  vested  in  the  vendee,  bat  hss 
it  BO  absolutely  vested  as  to  take  away  the  lien  of  the  vendor 
for  unpaid  purchase  money,  or  his  right  to  stop  in  frannliif 
Yet  to  this  class  belong  most  of  the  older  eases,  which  aie 
usually  referred  to  as  leading  cases  in  the  present  questicn, 
though  they  have  nothing  to  do  with  it;  for  it  is  very  plsin 
that  the  title  may  vest  while  the  vendor  has  sueh  remaining 
control  over  the  goods  as  entitles  him  to  arrest  their  fall  d^ 
livery  in  default  of  payment  or  in  the  failure  of  the  vendee.* 
Ch>ni$r  v.  Smithy  115  Pa.  St  452,  recognised  and  followed 
WinsUno  v.  Leonard,  24  Pa.  St  14,  82  Am.  Dec  854,  and  af- 
firms the  doctrine  that  the  passing  of  the  title  upon  a  sale  of 
chattels  depends  upon  the  intention  of  the  parties  to  be  de- 
rived from  the  contract  and  its  circumstances;  and  that  ac- 
tual delivery,  weighing,  and  setting  aside  are  only  eiream- 
stances  from  which  the  intention  may  be  inferred. 

We  might  multiply  authorities  upon  this  point  withont 
limit,  were  it  necessary.  We  do  not  think  those  cited  are  in 
serious  conflict  with  any  of  our  own  cases.  Where  an  appar* 
ent  conflict  exists,  it  is  doubtless  due  to  inadvertence  in  ap- 
plying a  principle  of  law,  which  was  only  intended  to  protect 
execution  creditors,  bona  fide  purchasers,  or  the  right  of  stop- 
page in  trannttt.  This  principle,  as  before  observed,  has  no 
application  to  cases  arising  between  vendor  and  vendee.  In 
applying  the  law  to  questions  of  this  nature,  we  cannot  wholly 
ignore  the  accepted  principles  of  right  and  justice,  nor  can  we^ 
in  considering  contract  relations,  ignore  the  usages  which  the 
necessities  and  wants  of  business  have  practically  made  a 
part  of  them.  This  has  sometimes  been  called  the  expansive 
property  of  the  common  law.  If  the  great  mass  of  legal  prin- 
ciples, which  has  descended  to  us  under  the  name  of  the  com- 
mon law,  were  composed  only  of  ironclad  rules,  it  would  be 
wholly  unsuited  to  the  present  age  and  generation,  and  the 
great  changes  which  have  taken  place,  not  only  in  the  volume 
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of  boBiness,  bat  in  the  mode  of  conducting  il  We  are  con- 
atantly  applying  the  accepted  principles  of  the  common  law 
io  new  phases  and  modes  of  doing  business.  This  is  a  neces- 
sity,  alike  dictated  by  common  sense  and  the  necessities  of 
trade.  The  present  is  a  striking  illustration  of  the  wisdom  of 
ibis  rule.  Both  the  appellant,  and  his  customer  in  Montgom* 
«fy  County,  were  engaged  in  a  lawful  business.  The  appel- 
lant had  the  right  to  sell,  and  his  customer  in  Montgomery 
County  had  the  right  to  buy,  the  liquor  in  question.  To  say 
that  a  man  who  may  lawfully  sell  an  article  to  another  who 
may  lawfully  buy  it  cannot  deliver  the  article  sold  by  the 
usual  course  of  business,  is  to  assert  a  proposition  that  is  ab- 
aurd  upon  its  face.  It  is  not  sustained  by  either  authority  or 
nason. 

In  this  case  the  purchaser  was  licensed  to  retail  the  beer  to 
his  customers.  The  effect  of  this  conviction,  if  sustained  by 
this  court,  will  be  merely  to  compel  the  appellant  to  deliver 
his  liquors  by  a  common  carrier,  instead  of  by  his  own  wagon 
in  the  usual  course  of  trade.  It  cannot  prevent  sales,  nor 
diminish  the  quantity  of  liquors  sold  and  consumed.  It  im* 
poses  a  burden  upon  the  wholesale  dealer,  which  is  not  im« 
posed  by  the  law,  and  is  in  violation  of  the  usages  of  trade. 
We  do  not  think  the  legislature  intended,  when  it  licensed 
the  appellant  as  a  wholesale  dealer,  to  prohibit  the  delivery 
of  goods  sold  by  him,  in  the  manner  recognized  in  all  other 
kinds  of  business.  And  especially  ought  we  not  to  indulge 
in  metaphysical  hair  splitting  in  the  construction  of  a  penal 
statute,  and  make  men  criminals  by  judicial  construction  who 
were  not  so  in  fact  or  intent 

We  are  of  opinion  that  the  learned  judge  below  erred  when 
he  instructed  the  jury  that  the  facts,  as  set  forth  in  the  specifi* 
eation  of  error,  show  a  violation  of  the  liquor  laws  of  this  oooi* 
monwealth. 

The  judgment  is  reversed. 


Balis  — Whsbs  Dbbmsd  to  bb  GoiiPLBTB.t  Sssaalt  Io  Wcmmbothtw. 
SomttiTt  SO  Am.  St.  Bapc  US,  where  this  rabjeot  is  ditoaaaad  and  the  eeees 
soUeeftedi  aIm  sole  to  Ford  t.  Budse^  Siaie  /m.  Ob.,  90  Am.  Dee.  S70|  slse 
BBle  le  Oommommnltk  t.  FUmh^,  17  Am.  St  Bepw  771 
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OiTT  Of  Allbntowv  v.  Wbstbbv  Uviov   Tbu- 

GBAPH   GOMPANT. 
ptf  Pbmmvltaiiia  Srian^  1]7,| 

MnnoEPAii  OsiffOEAXiom— LiOBHU  Fn  for  Impoonov  nv 
PouHL — A  mmiiotpali^  has  a  ri^t  and  it  ia  iti  dnij*  fm.  tha 
«l  ita  polios  power,  la  anparriaa'aiid  ooafcrol  tha  araaiioB 
■aaoe  of  telegraph  poles  and  wires  witiiiii  its  liniit%  aad  aa 
imposing  a  Uoense  of  oaa  dollar  per  annnoi  for  tha  inapeotioa  of 
telegraph,  telephotta,  or  eleotrio-Ught  pole  withim  tha  mlkj  llnit^  h  a 
waaonahis  azeroiee  of  anoh  polioe  power. 

AwuMPfliv  to  reooYer  a  lioenae  fee  for  llie  In^iectioii  and 
BMintenance  of  telegraph  pdee.  JadgmenI  for  tbo  plaintiff 
and  the  defendant  appealed* 

B.  B.  WrigU^  for  the  appellant. 

Julhm  Rupp^  eUy  Mttotofi  for  the  appeUea. 

Per  OuBiAiL    We  agree  with  the  learned  judge  of  tha  eooil 
below  that  this  ease  is  ruled  by  WesUm  Union  TeL  Oe.  ▼• 
PMfakMpMa,  22  Week.  Not.  Cat.  89,  where  it  waa  held  thrt 
a  municipality  has  a  right,  and  it  is  its  duty,  to  auperriae  and 
control  the  erection  and  maintenance  of  telegraph  polea  and 
wires  within  its  limits.    Hence,  where  a  municipality  inn* 
posed  by  ordinance  a  license  fee  of  one  dollar  per  annmn  on 
eaeh  pole,  and  of  two  dollars  and  a  half  per  annum  oo  aaidi 
mile  ot  wire  within  its  limits,  the  court  declined  to  rule  that 
the  fee  so  charged  was  so  obviously  unjust  as  to  authoriae  a  le- 
vLsion  of  the  action  of  the  city  councils.    In  the  case  in  hand^ 
H  appears  that  the  city  of  Allentown  enacted  an  ordinance 
fequiring  every  telegraph,  telephone,  or  electric  light  com- 
pany's poles  in  the  city  of  Allentown  to  be  inspected  by  the 
polioe  departmenti  and  that  the  same  should  be  lioeuaed,  and 
requiring  a  fee  of  one  dollar  each  year  to  be  paid  for  eaeh 
pole.    This  ordinance  was  in  the  exercise  of  the  polioe  power  of 
the  city,  and  the  only  question  was  whether  it  was  a  reason- 
able exeroiae  of  such  power.    The  amount  of  the  license  fee 
in  such  oases  rests  with  the  city  councils  in  the  first  inatance. 
It  is  only  where  such  discretion  has  been  abused  that  wo  are 
justified  in  interfering.    We  cannot  say  that  this  disoretioa 
has  been  abused  in  this  instance,  or  that  tha  Uoense  foaii 
reasonable. 

Jndgmant  affirmed.  


MvHioiFAii  OoBPOBATioHa  —  laoBHBa  TAxn^  wanr  Viua  Mam 
biTAuas  8ae  Skm-aU  r.  (hrington,  90  Kj.  444;  S9  An.  81  Bapw  ISS^  aa| 
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Botef  Maffneam  t.  OUif  9f  Frtmont,  SO  NeU.  843;  27  Am.  Si  Bep.  486,  aii4 
Ml»;  Itenrftti  T.  Brenmth  143  Pa.  St  642;  24  Am.  St  Rep.  680;  Peopie  t. 
Wagner^  86  Mioh.  604;  84  Am.  St  Rep.  141,  and  note;  note  to  PeopU  w. 
JfagUe,  62  Am.  Dea  332s  note  to  iKo&m«m  t.  Jfayor,  34  Am.  Deo.  638L 


SpAVOAKI   V.    PfllLADBLPHIA    AND    BbADING    BaIL- 

ROAD  Company. 

IM  PunvnTAMiA  9c Arm,  184.) 

1X9  BnTAMT  »  Vk»  Priitoipal  —  Tbaok  FoEBitAV  n  Not.  ~  A 
nilrond  tnok  foreman  who  baa  oontrol  of  a  gang  ol  track  repairer^  la 
■ol  a  Tioe  prineipal  aa  to  the  men  nader  him»  and  the  railroad  oompa^y 
ia  Bol  liable  for  hie  negligenoe  reealting  in  an  injur/  to  oae  of  them. 


P.  H.  Rdnhardf  for  the  appellant 

O.  H.  €md  J.  W.  KiUinger^  for  the  appellee. 

Per  CuBiAM.  The  plaintiflTs  husband  was  one  of  a  gang  of 
aen  in  the  employ  of  the  defendant  company.  At  the  time 
of  the  accident  which  caused  his  death  he  was  engaged,  with 
otherSy  in  making  repairs  to  the  roadbed.  While  so  engaged, 
lie  was  stmck  by  a  passing  train  and  killed.  This  suit  was 
brought  in  the  court  below  to  recover  damages  for  his  death. 

It  appears  that  one  Solomon  Peififer  was  employed  by  the 
defendant  company  as  a  track  foreman,  and  that  he  had  charge 
of  the- gang  with  whom  Adam  Spancake  worked.  The  plain« 
tiff  alleged  that  it  was  the  duty  of  the  said  Peiffer  to.  give 
notice  of  an  approaching  train,  and  that  this  duty  had  been 
neglected;  that,  by  reason  of  this  neglect,  Spancake  was  killed. 
Ik  was  further  contended  that  Peiffer  represented  the  com* 
pany,  in  other  words,  that  he  was  a  vice  principal;  that  his 
neglect  was  the  neglect  of  the  company,  and  LewU  v.  Seifert^ 
116  Pa.  St  628,  2  Am.  St  Rep.  631,  was  cited  in  support  of 
this  proposition.  We  do  not  think  that  case  supports  this 
contention.  There,  it  was  held,  that  a  train  dispatcher, 
wielding  the  entire  power  of  a  railroad  company  in  the  mov- 
ing of  trains,  in  the  changing  of  schedules,  or  the  making  of 
new  ones,  as  exigencies  require,  is  not  a  fellow  workman  or 
eoemployee,  and  for  his  negligence,  which  is  the  proximate 
cause  of  an  injury,  the  company  is  liable  in  damages.  The 
difference  between  a  train  dispatcher  wielding  such  powers, 
and  a  mere  track  foreman,  controlling  half  a  dozen  or  more 
men,  is  apparent  to  the  dullest  understanding.  Under  all 
the  authorities,  Peiffer  was  merely  a  ooemployeoi  or  fellow 
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workman  of  Spancake,  and  for  the  negligence  of  the  former 
the  company  is  not  responsible.    There  being  no  facts  In  di^ 
patCi  it  was  not  error  for  the  conrt  to  role  this  pointy  and  the 
nonsuit  was  properly  entered. 
Judgment  affirmed. 


If  ism  Avo  SsKYANT — RAnjtoAD  Tbaob  FoBiHAir  WHwusa  Tni 
PUKOIFAL.  —A  foranum  who  hat  the  oontrol,  direction,  and  sapoiriaion ii 
•  gang  of  railroad  employM%  with  anthority  to  emploj  and  diaoharge  ^^ 
it  a  fellow  servant  and  not  a  Tioe  principal,  and  tho  master  is  not  liable  te 
Injuries  to  such  employees  throngh  the  foreman's  n^ligenco:  JBH  ▼•  JfoHkerM 
Pae,  iK.  J{.  Oa,  1  N.  D.  836;  26  Am.  St  Rep.  621,  and  notok  The  oontniy 
doctrine  to  the  oae  of  the  principal  case  and  the  oaae  just  cited  is  maintuasf 
tn  the  following  authorities:  MUler  t.  Miammri  Pac  M'p  Ca,  100  Mo.  SCOi 
St  AxML  St.  Rep.  f78|  (MntuU  sfe.  JTy  Ox  t.  JfagUm,  17  CoL  501;  dl  Am, 
St.  Rep.  835;  Sweemeff  t.  Ouifete,  Ity  Co.,  84  Tex.  483;  81  Am.  Si.  Rep.  71| 
aulihan  ▼.  Hamdhol  §ie,  R.  R  Co,,  107  Mo.  66;  28  Am.  St.  Rep.  8S8^  and 
see  also  the  notes  to  the  aboTo  cases  in  which  the  anthorities  dJKwissfiig  tUi 


Bb€K  fd   FaNNSYLVANIA,  PouaHKBEPSIB   AND    Bo6- 

TON  Bailroad  Company. 

[M  PmHRLTAaXA  8llX%  271.] 
WlTSISBlS  —  BZFSBT  BtIDBMOB  —  DaMAOBB  IKOK  OoSSlBUUMOg  OV  BaUp 

BOiAi>.  —In  an  action  to  recover  for  damages  to  property  arising  froai 
the  location  and  oonstmotion  of  a  railroad,  a  witness  who  has  knowledge 
of  the  property,  is  competent  to  testify  as  to  whether  or  not  th  tsIos 
has  been  increased  or  diminished  by  the  oonstmcticn  of  the  road,  aal 
If  diminished  thereby,  he  is  competent  to  testify  as  to  the  "«**"**^ 
EmMMKT  DoMAnr— Land  Injubbd  bt  Oomstkucftiov  ov  RazLBOiaik  — 
Mbasusb  or  Damaois  to  land  arising  from  the  location  and  ooostraob 
Hon  of  a  railroad,  is  the  difference  between  the  market  Talna  of  ths 
property  Immediately  before  and  immediately  after  the  sonstmolioB  «f 
thsroadi 

Trespass  to  reooyer  damages  arising  from  Cho  oonstractioa 
of  a  railroad*  Jndgment  for  the  plaintiff  and  defendant  ap- 
pealed. 

Oeorg$  W.  Maekeyt  for  the  appellant 

WiUiam  MuteMer,  for  the  appellee. 

Per  CuBiAM.  The  first  and  ninth  specifications  of  error  do 
not  conform  to  the  rules  of  court,  and  wiU  not  be  considered. 
The  remaining  specifications  present  but  a  single  question, 
which  is  sufficiently  set  forth  in  the  second  specification,  as 
idlows:  ^  The  oonii  ocxed  in  not  sustaining  the  defendant's 
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objection  to  the  following  qnestionBi  pnt  by  the  plaintiff  to  his 
wiinesfly  Stephen  Shoemaker:  (^  In  your  judgment  did  the 
building  of  this  railroad  increase  or  decrease  the  yalue  of  the 
farm  7  Objected  to  as  incompetent  By  the  Court  The 
objection  is  overruled.  Defendant  excepts.  Bill  sealed.  A. 
Of  course  it  has  decreased  the  value  of  the  farm.  Q.  How 
moeh,  in  your  judgment,  has  the  building  of  the  railroad  de« 
creased  the  value  of  the  farm  f  Objected  to  as  incompetent 
Objection  overruled.     Bill  sealed  for  the  defendant" 

We  find  nothing  objectionable  in  the  allowance  of  these 
qaestions.    It  was  clearly  competent  to  ask  a  witness,  who 
had  knowledge  of  the  property,  whether  its  value  was  in- 
•  creased  or  diminished  by  the  construction  of  the  railroad 
through  it    And  if  its  value  was  lessened  by  such  construc- 
tion, we  see  no  reason  why  he  may  not  say  how  much,  pro- 
vided he  has  knowledge.    It  is  true,  the  measure  of  the 
damages  is  the  difference  between  the  market  value  of  the 
property,  immediately  before  and  immediately  after  such 
construction.      We  think    the  questions    referred    to  bore 
directly  upon  this  question,  and  were,  at  least,  competent  to 
go  to  the  jury.    It  is  not  always  possible  to  fix  with  certainty 
the  market  value  of  a  farm.     At  most,  it  can  only  be  done 
approximately,  and  evidence  which  tends  to  show  that  its 
value  has  either  been  increased  or  diminished  by  the  con- 
struction of  the  road,  is  eome  evidence  to  enable  tiie  jury  to 
determine  this  question. 
Judgment  affirmed*  ...... 

Railboaini — Bmxhbmt  DoMAiir.— Bxpsbt  RviDnros  as  to  VALxni  at 
Fbopsbtt  Takxn:  Sao  Jonef  ▼  A^  «te.  J2.  A  Cbi.^lSl  Pa.  St  30;  31  Am.  8ft. 
Bep.  722,  and  aspeoudly  note  aft  page  734^  wImm  ftb«  omm  dueaMing  fthia 
■abJMft  an  ooneoted. 

BAnAOADa  —  MiABVBB  OT  Dakaobb  nr  Rmihuit  Domain  Paoononros 
for  a  railroad,  ia  tho  differenco  beftwoon  tbo  ralao  of  the  laad  aa  a  whole  bo- 
foro  and  aftor  ftho  eonatmoftion  d  ftho  road  bnilft  aooording  to  the  plaa  pro- 
poaeds  WabaA  etc  I^p  Ch.  r.  MeDougaU,  126  lU.  HI;  9  Am.  St.  Rap. 
63S,  and  nota.  Tho  proper  meaaore  of  damages  in  siioh  a  oase^  ia  the  depre* 
elation  in  tho  market  Talue  of  the  property  oanaed  by  the  looation  and  oon* 
Bfemotion  of  the  railroadt  Kene^ r.  SdiwytMUetc  R.  i?.  Co,  133  Pa.  St  234; 
19  AnL  8t  Rep.  832;  and  note;  or  it  ia  the  differenee  between  the  ralae 
ef  the  entire  lot  Jnaft  before  the  taking  and  the  Talue  of  what  is  left  after 
the  taking:  HarrU  t.  BckH^kiU  He,  B.  R.  Oo.^  141  Pk.  St  242;  23  Am.  St 
Rep.  278  and  note;  note  fto  OmrU  t.  If  000%  ate.  &  &  Co. »  19  Am.  St 
Bep.4ML 
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Yallit  Natioit al  Bank  v.  OmowtsLL. 

WwrnftUMM  Imf EUMM tl  —  OOLLATIHAL  SBOmUTT  AS   AffVaCTIira. — ' 

fiTing  of  aoUatenl  Meaiitjr  witli  *  D4»feo  does  not  destroy  iki 
WUty. 

VMOnABU  iMHtUMMW— OdAAlMUL  iS  AffBUlUHi,  —  Althovgli  a  Mli 

■IrtN  OB  iti  fMO  thol  il  k  oooompoaiad  by  eoUoftwal  Moui^,  itoMfP- 
tblrility  b  not  thoroby  dertrayod. 

W.  R.  OiUan^  A.  O.  UeLanahan,  and  0.  O.  Bawen,  lor  ihb 

appellanti. 

W.  U.  Bnwer^  Baw$  amd  SUwari,  and  H.  OAr^  for  the  ap- 
pellees. 

Per  CuRiAic  The  only  question  in  tiiis  case  was  whether 
the  note  in  controversy  was  negotiable.  It  is  in  the  naiud 
form  of  negotiable  paper,  bat  it  is  contended  that  its  negotia* 
bility  is  destroyed  by  reason  of  the  following  provieioQ  oon* 
tained  therein:  '^ Having  deposited  herewith  alike  amouutof 
Growell  Company  mortgage  bonds  as  collateral  security,  which 
we  authorise  the  holder  of  this  note,  upon  the  nonperformance 
of  this  promise  at  maturity!  to  sell  either  at  the  brokers'  board, 
or  at  public  or  private  sale,  without  demanding  payment  of 
this  note  or  the  debt  due  thereon,  and  without  further  notice, 
and  apply  proceeds,  or  as  much  thereof  as  may  be  necessary, 
to  the  payment  of  this  note  and  all  necessary  charges,  holding 
us  as  makers  and  indorsers  responsible  for  any  deficiency.'' 

We  find  nothing  in  this  to  destroy  the  negotiability  of  the 
note.    While  it  has  been  truly  said  that  a  promissory  note  is 
a  courier  without  luggage,  we  find  nothing  in  the  language 
quoted  beyond  the  statement  that  the  note  is  accompanied 
with  certain  collateral.    The  mere  giving  of  collateral  security 
with  a  promissory  note  does  not  destroy  its  negotiability: 
Arnold  v.  Rock  River  etc.  R.  Jt.,  5  Duer,  882;  Toume  ▼.  Riee^ 
122  Mass.  67.    In  Woods  v.  North^  84  Pa.  8t  407;  24  Am. 
Rep.  201;  Johnston  v.  Speer,  92  Pa.  St  227;  87  Am.  Rep. 
675;  the  amounts  of  the  notes  were  held  to  be  uncertain.    Li 
OitizenU  Nat.  Bank  v.  PiolUt,  126  Pa.  St.  195, 12  Am.  St  Rep. 
860,  the  court  refused  to  hold  the  indorser  liable,  because  the 
time  of  payment  was  not  fixed,  and  in  Iron  City  JNaL  BatJc 
r.  MeCord,  139  Pa.  St  52,  23  Am.  St  Rep.  166,  the  payment 
was  made  dependent  upon  certain  conditions.    In  the  case  in 
hand,  the  amount  of  the  note  is  not  uncertain,  nor  is  there 
any  question  about  the  time  of  payment    And  the  payment  if 
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not  made  dependent  npon  any  condition  whatever.  The 
agreement,  that  if  the  collateral  proves  insufficient  for  the 
payment  of  the  note,  and  all  necessary  expenses  and  charges, 
the  makers  will  be  responsible  for  any  deficiencyi  neither  in- 
oreases  nor  decreases  the  responsbility  of  the  makers.  It 
merely  requires  them  to  do  what  the  law  would  compel  them 
to  do  without  such  an  agreement 

We  are  of  opinion  that  the  affidavit  of  defense  was  insuffi- 
cient and  the  judgment  properly  entered. 

Judgment  affirmed. 


NsoonABLi  iHSfBUMcm.  ~  WHinna  OoLLATmA&  SswaiTi  Amois 
NBoemynJm  8m  nolt  to  Mead  ▼.  SmaU^  11  Am.  Dm.  S7.  The  fkoft  thftt 
a  promiiMfy  note  gi^ea  for  the  pniolMM  priM  of  land  ii  Moored  by  a  lion  on 
the  land  doM  not  affMt  ito  nogotiabilitji  Dunean  v.  LmdavUk.  18  Boih,  878; 
96  Am.  Rep.  901;  WM  r.  Hoadiom,  4  Keb.  80S;  19  Am.  Rep.  688.  Kor  is 
a  promitsory  nolo  giren  for  the  payment  of  a  oertain  srtiole  rendered  non- 
negotiable  from  the  faet  that  it  rMitM  that  the  title,  ownership,  and  posses- 
•ion  of  the  artiele  doM  not  pam  until  the  note  and  interMt  ie  paid  in  fnll: 
Memd  ▼•  IhAmqm  Cb.  Btmk,  8  Keb.  10;  80  Am.  Rep.  SIL  Bat  im  Omti- 
jrM.SmiJtr.MeOmt€htnWk.n2,miXjMattw.M€Utm,»YnLin. 


Taylor  t;.  Murpht. 

1148  TmamtLYAMik  Sim,  or.] 

Lms— Tnui  ev  Owsaa  as  Affauguwi  OasnuoiOB.— Al 
fnmiahing  labor  or  materials  for  the  ereotloa  of  a  bnildiag  are 
boaod  to  take  notiM  of  the  title  of  the  apparent  owner.  If  he  is  an  ia» 
IradM  withont  rights  the  lien  of  the  oontraotor  or  snboontraotor  mnat 
alike  fall,  and  if  he  holds  ao  equitable  titU  only,  the  Una  wiU  bind  only 
saoh  title  m  he  ha%  and  no  more. 

MaaBAMios*  Lnnrs— SuBOOMraAoroa,  How  Arfsom>  ar  OoHraAov  or  Oon- 
VBAOfoa.  —When  a  oontraotor  for  the  oonstmotion  of  a  bnilduig  hM 
■Hpnlated  with  tiie  owner  that  no  meefaanio'a  Uen  ihall  be  filed  againal 
il^  he  eaa  eoofer  no  right  npon  his  ■nbooatraotor  to  file  anoh  lion. 

HaoBAinai'  Lnnr— »AoaBaMaiiT  aor  to  FuiB. — An  agrMment  by  a  ooa^ 
traotor  to  proTide  labor  and  materiala  for  the  ereotion  of  a  baildlns»  and 
look  for  hia  aeonrity  aolely  to  the  peraonal  rMponsibility  of  the  owner, 
karing  tiie  boilding  nnenenmbered  by  lieni^  Is  Talid  and  bindin|^ 

MaoBAiiiDB'  Lanm^OosTaiiOff  to  Rit.iass  ahd  Disobabob.  —  An  agree- 
ment by  a  hooM  bnilder  with  tiie  owner  that  the  former  will  "relesM 
and  dlMharge  tiie  said  honsM  from  tiie  operation  of  all  liens,  either  for 
materiala  fnmiahed  or  work  done  in  tiie  oonatmotion  of  tlw  same,"  is 
■at  a  wairer  of  the  right  to  file  a  lien,  nor  a  covenant  that  none  shall  be 
filed,  hot  a  mere  promiM  to  releoM  and  diMharge  enoh  liens  m  may  be 
filed  prior  to  a  demand  for  the  payment  of  the  balanM  dae  on  his  Mn* 


IfaoHAnoiP  Lnms— RiosiB  aho  Doms  ov  SuaooinraAOiOB. — A  snboon- 
•ngiged  la  tlie  oonstmotion  of  a  baildiag  anst  take  notiM  of  the 
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tfUe  of  tfie  apparent  ownerf  and  of  tho  goDenl  oluraotar  of  bh 
■Mnt  with  the  principal  oontraetor.    Ho  moat  alao  tako  otfCioo  of  Iha 
gonaral  ofaaraoter  of  the  bnilding  and  of  tho  materiali  aod  Inbor 
to  bo  noed  in  ita  oooatrnotion.    Ho  most  aoo  that  tho  awtorinlo  ho 
fUoo  aio  anoh  oo  may  bo  loaionably  noodod  for  and  naad  obo«t 
hpfldfag,  both  00  to  quantity  and  quality.    Sobjoot  to  onoh  qniHitoi 
Una  and  oonditiono  ho  may  bind  tho  bnilding  for  what  Ua  mntofkli  « 
labor  may  bo  roaaonably  worth,  althongh  tho  liona  filod  againi*  te 
bnilding  may  oxoeod  tho  oontnot  prioo  agreod  npon  botwoon  tiio  jfiinni 
pal  oontraotor  and  tho  ownor* 
Mbohamios'Luns— PEAonoi.— Ah  Ahuutit  ov  DmmBagainolAaO' 
ohanic'o  lien  atoting  that  tho  material  famiahod  waa  not  onoh  aa  Iho 
bnilding  oontraot  roqnirod,  and  in  oonoeqnonoo  of  tho  dofoetiTO 
tor  of  anoh  matoriaU,  tho  honao  waa  worth  a  aom  loaa  than  it 
wonld  have  boeot  and  olaiming  a  Menao  to  that  amount^  bat  not 
wherein  inch  material  waa  dofeotiv%  ii  inaoffidient^  aa  boing  too  gen- 
oral,  and  will  not  proTont  tho  rendition  of  Judgment  for  plnintiff  for  the 
amonnt  olaimod. 

BciBB  FACIA8  OD  a  meohanlo^B  lien.  One  Christy,  a  builder, 
eontraoted  with  the  defendants  Murphy  and  WilliamB,  jointly, 
tu  erect  a  honse  for  each.  Christy  defaulted,  and  persons  who 
had  been  employed  by  him,  or  who  had  furnished  materials 
or  labor,  filed  their  liens,  exceeding  in  amount  the  cooiract 
price.  Judgment  for  plaintiff,  for  want  of  a  snffioient  affida- 
Tit  of  defense,  and  the  defendants  appealed. 

E.  8.  Milier^  for  the  appellants. 

Joseph  /.  Broadhuni^  for  the  appellees. 

Williams,  J.  The  plaintiff  furnished  lumber  and  maao- 
factured  woodwork,  for  the  erection  of  defendant's  dwelliiig 
house,  on  the  order  or  direction  of  Christy,  the  contractor. 
The  mechanics'  lien,  on  which  the  writ  of  scire  factoM  in  tUs 
case  issued,  was  entered  for  the  amount  of  material  ao  An^ 
nished.  The  defendant  interposed  an  affidavit  of  defense^  in 
which  several  reasons  were  urged  as  sufficient  to  prevent  the 
entry  of  a  judgment  and  carry  the  case  to  a  jury  fiir  trial 
These  may  be  stated  as  follows:  — 

1.  That  the  house  was  erected  under  a  written  oontraot^  in 
which  Christy  was  bound  to  provide  all  material  and  labor, 
and  complete  the  house,  for  the  sum  of  $3,760,  to  be  paid 
when  the  building  was  finished;  that  he  did  not  finish  i^ 
and,  for  that  reason,  nothing  was  due  to  him,  or  to  a  sabooft- 
tractor  under  him. 

2.  That  the  aggregate  amount  of  the  liens  entered  against 
the  building,  together  with  the  cost  of  completing  ii|  woold 
exceed  the  oontraot  prioe^  and  that  the  lians^  if  tntt^imklt 
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should  abate  proportioaately,  in  order  to  bring  tbe  total  oosi 
down  to  the  contract  price. 

8.  That  no  liens  ooald  be  entered^  under  the  expresi  etipa- 
latione  of  the  contract  with  Christy,  the  builder. 

4.  That  the  material  furnished  was  not  such  as  the  oontraot 
required,  and,  in  consequence  of  its  defective  character,  the 
house  was  worth  $125  less  than  it  otherwise  would  have  been, 
for  whioh  sum,  at  least,  there  was  a  good  defense. 

It  is  urged  that  the  principle  announced  in  Schro^der  t. 
OaUand^  134  Pa.  St  277,  19  Am.  St  Rep.  691,  is  broad 
enough  to  coyer  all  the  propositions  contained  in  the  affidaviti 
and  makes  a  reversal  of  the  judgment  entered  in  the  court 
below  necessary.    In  Weaver  t.  Sheelevj  118  Pa.  St  684,  we 
held,  that  all  persons  furnishing  labor  or  materials  for  the 
erection  of  a  building  were  bound  to  take  notice  of  the  title 
of  the  apparent  owner.    If  he  was  an  intruder  without  right 
the  lien  of  contractor  and  subcontractor  must  alike  falL    If 
he  held  an  equitable  title  only,  the  lien  would  bind  such  title 
as  he  had,  and  no  more.    In  Schroeder  ▼.  Oalland,  184  Pa.  St 
277,  19  Am.  St  Rep.  691,  we  went  a  step  further,  and  held 
that,  where  the  contractor  had  stipulated  that  no  lien  should 
be  ffled,  he  could  not  confer  a  right  upon  his  subcontractor 
that  he  did  not  possess.    The  contract  between  the  owner  and 
the  contractor  is  the  source  from  whioh  the  right  of  the  sub* 
contractor  is  derived,  under  the  provisions  of  the  law,  and  it 
is  self-evident  that  a  stream  cannot  rise  higher  than  its  souroe. 
The  agreement  of  the  builder,  to  provide  all  the  labor  and 
materials  for  the  erection  of  a  building,  and  look  for  his  secu* 
rity  solely  to  the  personal  responsibility  of  the  owner,  leaving 
the  building  unencumbered  by  liens,  is  a  valid  and  binding 
one.    It  violates  no  rule  of  public  policy.    A  statute  that 
should  disregard  its  obligation,  and  authorise  the  entry  of  a 
lien  for  work  or  materials,  in  violation  of  its  terms,  would 
seem  to  be  within  the  prohibition  of  the  constitution,  article 
1,  section  17,  which  declares  that  no  law  impairing  the  obli- 
gation of  contracts  shall  be  passed.    It  might  also  be  within 
the  limitation  on  the  powers  of  the  several  states,  found  in 
article  1,  section  10,  of  the  constitution  of  the  United  States. 
We  are  thoroughly  satisfied,  therefore,  with  Schroeder  v.  GU- 
land,  184  Pa  St  277, 19  Am.  St  Rep.  691,  and  our  only  in- 
quiry is,  whether  this  case  Calls  within  the  rule  there  laid 
down. 
The  third  ground  of  defense,  stated  in  the  affldaviti  puts 
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the  case  in  the  precise  condition  of  Schroeder  t.  Oattand^  ISl 
Pa.  St  277,  19  Am.  St  Rep.  691,  but,  on  taming  to  the  ebiia 
in  the  contract  relied  on  to  raise  the  qnestion,  it  will  be  seen 
that  it  is  insnfBcient  It  contains  the  express  promise  of  As 
contractor,  '*  to  release  and  discharge  the  said  houses  from 
the  operation  of  all  liens,  either  for  materials  furnished,  or 
work  done  in  the  construction  ct  the  same.''  This  is  not  a 
waiver  of  the  right  to  enter  a  lien,  or  a  covenant  that  nous 
shall  be  entered.  It  is  merely  a  promise  to  **  release  and  dii^ 
eharge  "  such  liens  as  may  be  entered,  prior  to  the  day  when 
payment  in  full  shall  be  made  to  the  contractor.  Ha  cannot 
demand  the  payment  of  the  balance  due  upon  hie  oontraet, 
until  he  has  performed  the  undertaking  to  release  and  dis- 
eharge  the  liens  that  may  have  been  entered  against  the 
building.  This  does  not  fall  within  the  rule  invoked.  Noitber 
do  the  first  and  second  grounds  of  defense. 

It  would  be  unreasonable  to  require  one  who  was  oalled  on 
to  furnish  material  for  the  foundation  or  walls  of  a  house  to 
anticipate  the  cost  of  all  the  materials  to  be  furnished  by 
others,  and  of  all  the  labor  to  be  done,  in  order  to  the  fiill 
completion  of  the  structure.  He  can  know,  and  he  most  take 
notice,  as  we  have  seen,  of  the  title  of  the  apparent  ownor,  and 
of  the  general  character  of  the  agreement  under  which  the 
oontracUNT  is  proceeding  to  build.  He  can  know,  and  must 
take  notice  of,  the  general  character  of  the  building,  and  of 
the  materials  and  labor  proper  to  be  used  in  its  construction. 
He  must  see  to  it  that  the  materials  he  supplies  are  Boeh  as 
may  be  reasonably  needed  for  and  used  about  such  a  build- 
ing, both  as  to  their  quantity  and  quality;  but  here  his  le- 
sponsibility  ends.  Subject  to  these  qualifications  and  condi- 
tions he  may  bind  the  building  for  what  his  materials  or  labor 
may  be  reasonably  worth. 

This  brings  us  to  the  last  position  taken  by  the  defondant, 
vis.,  that  he  is  entitled  to  set  off  the  sum  of  $125  upon  the 
plaintiff's  demand,  for  the  reason  that  the  materials  were  not 
such  as  the  santract  required.  The  only  provision  in  the  con- 
tract on  which  this  averment  can  rest  is  that  which  follows: 
^The  construction,  workmanship,  and  materials  furnished 
are  to  be  similar  to  that  used  and  performed  in  the  construc- 
tion of  house  No.  139  Lafayette  Street,  Gtormantown."  The 
materials  furnished  by  the  plaintiff  included  doors,  sash,  shut* 
ters,  and  ornamental  woodwork,  as  well  as  flooring,  shingles, 
joists,  and  other  rough  lumber,  amounting  in  the  aggregate 
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to  nearly  nine  hundred  dollars.  If  the  affidavit  had  aDeged 
a  deficiency  in  the  quality  of  the  doora«  or  any  othor  portioo 
of  the  materials  furnished,  as  compared  with  similar  mato- 
rials  used  in  Na  189  Lafayette  Street,  a  different  question 
would  have  been  raised.  As  it  is,  the  allegation  of  a  defi- 
ciency in  quality  relates  to  the  materials  generally,  and  the 
extent  of  the  deficiency  is  measured,  not  by  a  difference  in  the 
value  of  the  articles  furnished  as  oompiured  with  those  oon- 
iracted  &r,  but  by  an  alleged  difference  in  the  value  of  tho 
house  as  a  whole,  on  account  of  defectiveness  in  the  material 
generally.  The  court  below  was  right  in  treating  this  aver- 
ment as  altogether  too  generaL 
Judgment  affirmed.  ^^^^^ 

MsaBASioli  Lnvs— To  What  Imnaisr  LminD.  —  A  nMhaaio^  llta 
!■  ofdiiuurily  limittd  to  tbo  intorotfe  of  the  peraoo  for  whom  or  at  whooo  la* 
otonoo  tbo  maleriolo  wore  fnmithod  or  Uio  labor  porformeds  Ifmidermm  t« 
ODMieflly,  12S  IlL  SS»  S  Am.  8t  Bep.  490 and  aoto;  PauUemw.  Manatt,  186 
HL  78;  9  Am.  81  Bop.  fi38,  and  note;  Lym  ▼.  MeOt^ey,  4  Pa.  St.  186;  4S 
Am.  Dea  676,  and  oztendod  noto;  ChisMobm  v.  WiUiama,  18S  OL  I16|  ioo 
aloo  extended  noto  to  Lotmk  t.  Hogtok^  61  Am.  Doe.  68SL 

MKciiANioli  Lnnrs^SuBooinnuoroa  How  AfrafTriD  sv  Coirraaov  ee 
OnvraAOioa.  —  A  ooboontraetor  ia  ohargeablo  with  notioe  of  all  the  torma  of 
tlm  oooiraot  between  the  original  oontraotor  and  the  owner  and  ia  bound  Iqr 
them:  Btmn  ▼.  Tkiuhaara^  148  Pa.  St  182;  84  Am.  81  Rep.  629,  and  note 
with  eaeea  colleeted;  note  to  Benedki  r.  Hood,  19  Am.  81  Rep.  699;  Mmpkg 
T.  JTorftM,  189  Pa.  81  846;  Tebay  r.  Kbrkpairidk,  146  Pa.  81  12a  ThoooB- 
trary  dootrine  is  maintained  in  Henrjf  ▼.  JBoana,  97  Mo.  47.  Bat  a  aobeo- 
qnent  agreement  between  the  owner  and  the  oontraotor  eannot  bo  aol  «p  to 
tlm  ■nboontraetor'a  diaadvantage:  8km  ▼.  ^ImoH;  48  Kan.  678.  Wboio 
tlm  contractor  has  reoelTed  fnll  payment  in  adranoe  of  the  agreement  with 
the  anboonttaotor  for  materiali,  the  anboontraotor  eannot  htTo  a  lien  againct 
tlm  owner  or  hia  pNportjf t  JfaOory  ▼•  OUgnfJiartm  Water  Workt  Oa»  77 
Iowa»71A. 

MaoHAMio'a  LixRa— ▼Aunmr  or  AGanmirr  bt  Coimaoioa  Ker  le 
FkLB  Ldxv:  See  noto  to  Benedia  ▼.  Hood^  19  Am.  81  Bop.  699. 

MioHAKio's  Lnira.  ^Bmor  or  AGRumifT  to  BiLiAai:  8oo  Browm  ▼• 
WHOamo,  180  Pa.  81  84;  6  Am.  81  Bop^  689^  also  oztendod  nolo  to  <Mfa  t. 
Iflii^  41  Am.  Doe.  SSU  whoro  tlm  oa^ioot  e<  waiver  el  Mohaaie's  Umi  It 
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BnawAii— Un  «v  mw  Teaoroh  KirqnrB  — » Hiiwi wu  —  TW  nnaiig«l 

a  traotioii  •ngtna  otw  a  pnblio  highway  npoa  a  tlBgla  oooaafoo  wfaea  w^ 
eetiary,  as  in  aioring  it  from  ona  looatioo  to  aaothar,  ia  Ml  a  natiaaec. 

HiOMWATB — NaoAiraa  ni.  —  Any  obt traction  whiflh  anneooaiarily  jnoaa 
■lodatat  ar  impodat  tha  lawf al  aaa  of  a  highway  hf  tha  pablio^  ao  aa  ia- 
diotabla  nniaanoa. 

HiOHWATB— RiOKT  TO  RsASOiTABLi  Usi— VvDANOi.  — Any  poraoB  say 
lawfully  Ma  a  pnbUa  highway  ia  tha  tnuuaotion  of  hia  lagJtimata 
aaai^  aithar  lor  tiaval  or  for  traaaportation,  hatha  mnalvaa  It  is  a 
abla  oMBaarand  not  intarfara  with  iti  raawmaUa  naa  by  atiiar 
and  whathar  or  not  a  partionlar  naa  ia  aa  nareaaooabia  oaa  and  a 
ii  a  qnaation  of  faot  to  ba  anbmittad  to  tha  jnry. 

IboHWATB^Un  ov  WW  Teaotiov  bonn— NvnAvoB.  — Tha  dafly 
aantinnad  naa  on  a  pnblia  highway  of  a  traction  ataam  angin%  whid^  by 
iti  noiaa  aad  appaaranoa^  frightana  horaaa  and  makaa  tha  highway  daa* 
garooa  to  paraona  riding  or  driring,  and  by  raaaon  of  tho  nnnanally  iMaty 
loada  which  it  drawi^  injnraa  tha  highway  and  andangero  tlia  aafa^  of 
bridgaa»  aa  wall  aa  impadaa  traTal,  ia  an  indiotabla  nniaaaoa. 

HiOHWATB  Aim  BaiDOia  —  Dunia  or  Towhship.  —  Highwaya  aad  baidgaa 
ara  ganarally  oonatmctad  for  ordinaiy  naa  in  an  ordinary  mannor  aad 
not  for  an  naasaal  or  axtraordiaary  nao^  oithor  by  oroaaing  at  great 
■paad,  ar  by  tha  paaaing  of  a  Tory  larga  and  nnnaoal  w«tght»  anoh  aa 
that  drawn  by  a  traotion  angina;  and  a  towaahip  Ii  not  booad  to  da 
mora  than  to  ao  oonatract  ita  bridgaa  aa  to  protaot  tha  pnblio  agaiaat  in* 
Jnry  by  a  roaaonabla,  proper,  and  probable  naa  tharaoC,  In  tbow  of  te 
anrronnding  circnmstancea,  anoh  aa  tha  axtan^  kind*  aad  aalara  of  te 
travel  and  boaiaeaa  OTor  them. 

Rodney  A*  Merewr^  for  the  appellant 

John  0.  Ingham,  D.  A*  Overton^  and  John  W*  Ooddtmg^  db> 
trid  attorTiey^  for  the  appellee. 

Per  GuRiAif.  The  defendants  were  eonvioted  in  the  ooort 
below  of  maintaining  a  nuisance.  They  now  allege  that  the 
indictment  does  not  charge  an  indictable  offense.  The  first 
count  thereof  sets  forth  that  the  defendants  **set  up,  estab- 
lished, maintained,  kept  up  and  oontinued,  an  obstructioQ  in 
said  public  road  and  common  highway  aforesaid,  leading  from 
Rummerfield,  in  Standing  Stone  township,  up  the  Rummer- 
field  creek  by  Philip  Grace's,  towards  Herrickville,  by  running 
back  and  forth  several  times  a  day,  over  said  highway,  an 
engine  propelled  by  steam,  commonly  known  as  a  tractioa 
engine,  which,  by  its  smoke,  steam,  noise,  and  appearance, 
frightens  the  horses  driven  over  said  road,  or  common  high* 
way,  and  endangers  the  safety  and  lives  of  people  using  said 
road  in  an  ordinary  manner,  and  obstructs  and  hinders  tiatal 
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thereon,  whereby  the  public  road  and  common  highway  afiiro- 
0aid  was  then  and  there  obstructed  and  straitened  so  that  th« 
citisens  of  said  commonwealth  could  not  then  and  there  go^ 
retnniy  pass,  and  repass,  ride  and  labor,  on  foot  and  on  horse- 
back, with  their  horses,  coaches,  carts,  carriages  and  wagons, 
in,  upon,  through,  and  along  said  public  road  and  common 
highway,  as  they  ought  and  were  wont  and  accustomed  to  do^ 
without  great  danger  of  their  lives,  and  also  their  goods,  to 
the  (preat  damage  and  common  nuisance  of  all  citizens  of  said 
commonwealth  of  Pennsylvania,  going,  returning,  passing,  and 
repassing,  riding  and  laboring  with  horses,  coaches,  carts,  car* 
riages,  wagons,  on  foot  and  on  horseback,  upon,  through,  and 
along  said  public  road  and  common  highway,  contrary  to  the 
Ibrm  of  the  act  of  general  assembly,  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  oommoo- 
wealth  of  Pennsylvania.** 

Upon  the  trial  below,  it  appears  that  the  defendants  had 
been  operating  a  stone  quarry  for  several  years.  This  quarry 
is  situated  on  a  public  road  about  three  miles  from  Rummer- 
field|  station.  It  is  a  narrow  road  with  four  bridges  between 
the  stone  quarry  and  the  station.  For  several  years  the  de- 
Ibndants  hauled  the  stone  from  the  quarry  in  the  ordinary 
manner  by  horses.  Sometime  during  the  year  1891,  Charles 
A.  Allen,  one  of  the  defendants,  procured  a  traction  engine, 
and  put  it  on  the  road  for  the  purpose  of  drawing  heavier 
loads  of  stone.  Behind  the  engine  they  hitched  two  wagons, 
one  behind  the  other,  making  a  train  from  fifty  to  fifty-five 
feet  long,  and,  when  loaded,  weighing  from  thirteen  to  fourteen 
tons.  They  made  two  trips  a  day  from  the  quarry  to  the  sta- 
tion.  It  took  from  an  hour  to  an  hour  and  a  half  to  go  over 
the  road  one  way.  There  was  evidence  that  the  train  would 
sometimes  stop  for  half  an  hour  to  get  up  steam.  The  steam 
would  blow  off  frequently  and  make  a  good  deal  of  noise; 
that  it  hindered  and  obstructed  travel  over  the  road;  that 
people  took  other  roads  several  miles  out  of  their  way  to  avoid 
it;  that  women  and  children  accustomed  to  drive  to  the  star 
tion  for  different  purposes  were  afraid  to  do  so;  that  farmen 
who  had  contracted  to  deliver  produce  to  Rummerfield  re- 
fused to  do  so  because  of  the  obstruction,  and  cars  partly 
loaded  had  to  be  unloaded  on  that  account;  that  parties  at 
the  station  and  on  the  road  had  been  hindered  and  delayed, 
sometimes  for  half  an  hour  or  more,  waiting  for  this  train  !• 
get  oat  of  the  way;  that  persons  who  had  met  it  in  the  road 


832  Cqmmohwjibalth  «•  Allol  [Fan. 

had  been  obliged  to  nnhitoh  their  b<mee  and  go  off  beUad 
■choolhoaseBi  into  the  wooda  and  lanea,  and  wait  until  it  bad 
gone  by. 

We  are  not  prepared  to  eay  that  the  indictment  doea  not 
eel  forth  a  public  naiaanoe,  and  that  the  jury  were  not  joati* 
fied  iu  finding  in  the  evidence  the  existence  of  auch  noiaanct^ 
The  running  of  a  traction  engine  OTsr  a  public  highway  npoa 
a  single  occasion  would  not  constituto  a  public  noiaanea 
That  may  be  necessary  to  remove  it  firom  one  location  to  an- 
other, as  in  the  case  of  a  steam  threshing  machine,  which  ia  at 
certain  seasons  removed  from  one  farm  to  another  Cor  the 
purpose  of  threshing  out  the  fiurmer's  crops.  Indeed,  the  aet 
of  June  80, 188S,  seems  to  recognise  such  necessity,  and  pre- 
scribes the  conditions  and  manner  in  whicb  machinery  pn^ 
pelled  by  steam  may  be  moved  over  a  public  road  or  highway. 
This,  however,  we  regard  as  restrictive  legislation.  It  waa  not 
intended  to  license  the  unrestricted  use  of  steam  upon  (he 
public  highways  of  the  commonwealth.  While  a  man  may 
have  a  right  under  this  act  ot  assembly  to  run  a  traction  en- 
gine over  a  public  road  for  a  necessary  purpose,  by  comply- 
ing with  the  terms  of  the  act,  yet,  if  he  uses  that  privilege  ia 
an  unreasonable  and  in  an  unusual  way,  it  may  conetituto  a 
public  nuisance.  At  common  law,  any  obstruction  which 
unnecessarily  incommodes  or  impedes  the  lawful  use  of  a 
highway  by  the  public,  is  a  nuisance:  Angell  on  Highways, 
266,  sec.  228;  4  Bla.  Com.  167;  Commonwealth  v.  MiUimam^  IS 
Serg.  &  B.  404.  Any  such  obstruction  of  a  public  road  as 
materially  interferes  with  the  public  convenience  ia  indict- 
able as  a  nuisance:  2  Wharton's  Criminal  Law,  IS.  A  man 
may  lawfully  use  a  public  highway  in  the  transaction  of  his 
legitimate  business  either  for  travel  or  for  transportation;  but 
it  is  common  law  and  common  sense  that  he  must  use  it  in  a 
reasonable  manner,  and  not  interfere  with  ite  reasonable  oae 
by  other  citisens;  and  whether  a  particular  use  is  an  nnreac 
sonable  use  and  a  nuisance  is  a  question  of  fact  to  be  sub- 
mitted to  a  jury:  Allegheny  v.  Zimmerman^  96  Pa.  St  287;  40 
Am.  Rep.  649.  While  each  dtisen  is  protected  in  the  enjoyment 
of  his  own  righte,  he  must  so  exercise  them  aa  not  to  interfere 
with  the  righte  of  others.  We  can  underatend  that  it  may  be 
sometimes  necessary  to  move  a  traction  engine  from  ono  plaoe 
to  another  in  the  reasonable  pursuit  of  a  lawful  bosineaa.  It 
is  quite  another  matter  to  occupy  a  particular  road  continu- 
ously for  such  purpose,  to  the  inconvenience  of  tho  public, 
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and  peril  to  persons  using  snch  road.  The  jury  have  found 
8uch  continuous  user  to  be  a  nuisance,  and  we  cannot  say  such 
finding  was  not  justified  by  the  evidence.  In  the  American 
and  English  Encyclopsedia  of  Law,  volume  16,  page  962,  the 
learned  editor  mentions,  among  other  indictable  nuisances: 
'*  The  use  on  a  highway  of  a  traction  steam  engine,  which  by 
its  noise  and  appearance  frightens  horses,  and  makes  the 
highway  dangerous  to  persons  riding  or  driving.'' 

Aside  from  this,  it  was  alleged  on  the  part  of  the  common- 
wealth that  this  traction  engine,  with  the  unusual  load  thai 
it  drew,  injured  the  highway,  and  endangered  the  safety  of 
the  bridges.  As  a  general  rule,  highways  and  bridges  are 
constructed  for  ordinary  use  in  an  ordinary  manner,  and  not 
for  an  unusual  or  extraordinary  use,  either  by  crossing  at 
great  speed,  or  by  the  passing  of  a  very  large  and  unusual 
weight  A  township  is  not  bound  to  do  more  than  to  so  con* 
struct  its  bridges  as  to  protect  the  public  against  injury  by  a 
reasonable,  proper,  and  probable  use  thereof,  in  view  of  the 
surrounding  circumstances,  such  as  the  extent,  kind,  and 
nature  of  the  travel  and  business  over  them.  There  was  evi« 
dence  upon  the  trial  below  that  the  bridges  on  this  road  were 
built  only  for  the  usual  and  ordinary  loads  drawn  over  them, 
and  that  such  loads  were  not  more  than  one  third  or  one  fourth 
of  the  weight  of  the  loads  drawn  by  this  traction  engine. 

An  examination  of  the  respective  specifications  fails  to  dis- 
oloee  error.  The  case  was  submitted  to  the  jury  under  proper 
instructions  as  to  the  law. 

Judgment  aflSrmed. 

HioHWAT%  NuiSAiroi  Iv^TEAcnoir  BHonra.  — A  ttaam  engino  m  a 
mtfans  of  loeomotion  on  *  pablio  highway  is  not  neoestarily  a  naisanooi 
Maeomber  v.  Niehoi$,  84  Mioh.  212;  82  Am.  Rep.  622,  and  espaoiaUy  not% 
disoussiiig  the  VM  of  highways  l^  traotioa  OQgiiiMt  ahw  note  to  A^tr  v. 
Harwich,  12  Am.  Rep.  400. 

HiOHWATB —  OBSTBuonov.  — NnsAMCB:  Seo  notes  to  Woodman  r,  Metr^ 
poUtan  B.  R.  Co.,  14  Am.  St.  Rep.  429,  and  Siate  t.  Berdetia,  38  Am.  Rep. 
127.  An  not  done  In  a  highway  ia  a  nnieanoe  if  it  detraota  from  the  lale^ 
of  traTolen:  Dfgeri  v.  Schenek^  23  Wend.  446;  86  Am.  Dee.  676,  and  note; 
SkOe  T.  Ifoyor,  b  Port  279;  SO  Am.  Dec.  664.  Objeoti  within  the  limite  of 
»  highway,  which  in  their  nature  are  ealonlated  to  frighten  horsea  of  or* 
dinary  gentleneae  may  be  nnisancea:  Ajfer  ▼.  Norwich^  89  Conn.  876;  IS 
Am.  Rep.  396,  and  note;  Fonhag  ▼.  Olm  ffoMm,  85  Wia.  288;  8  Am.  Repw 
78L  But  persons  are  not  liable  for  obstmotiiig  a  highway  where  the  ob- 
stmotion  is  temporary  and  necessary  to  their  reasonable  nse  of  its  Davk  t« 
riAiiiiiSi  61  Me.  264;  81  Am.  Dea  678L  9m9Jiit9PmfkY.8gmb%W}i.Y. 
Ml  1  Am.  81  Rep.  898. 

Mk  Bv..  Vcb  XZZHL— M 
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HiOHWATB— IliSXUTT  fOB  DiFBon  OT. — Township  alllaenaraflrii 
bonnd  to  aatlolpate  aad  proWdA  againit  tiio  erdinary  aaeds  of  travel  eoa* 
iaoted  in  tBo  Drdlnary  manner  on  ordinary  country  roads:  Townakip  qfJad^ 
mm  ▼.  Wagmr,  1S7  Pa.  8t.  184;  U  Am.  Si.  Rep.  833^  and  note  with  ««■ 
•oUeoted,  and  in  which  thia  liability  in  regard  to  bridges  as  diseneend. 

BsiiMBi — LiABiLiTT  fOB  DxfBon  QT.  ^  A  town  is  not  bonnd  t»  keip 
Ite  bridges  abeolutely  eafe;  and  where  a  bridge  breaks  down  nnder  en  i» 
tmerdinary  load,  which  reasonable  eeis  oonld  not  haTs  antieipated,  thi 
li  not  UabWt  Wihom  ▼•  Tvmm  i/Orombg,  47  Conn.  fl9|  m  Am.  BepwA 
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lUi  TmamwLTuaA,  Busm,  or.] 

PlBlOBMAVCn  —  COMTBAOT  OtltAXBMD  WW  DbOBI^  — >0BS  wfcsi 

speoiflo  performance  of  a  oontraot  in  the  procurement  of  wkish  he  hm 
praetioed  deeeit  ia  always  an  unwelcome  suitor  in  a  oovrt  of  s^tj  asi 
will  generally  be  denied  reliei 

•pmivio  Psbvormanoi  —  Whbi  BawusMD  — Dsqrbb  cm  Pnoov.  —  A  mneh 
less  degree  of  proof  is  required  to  indnce  a  oonrt  of  eqnitj  to  refsss 
specific  performance  of  a  contiaet  for  the  sale  of  land  than  is  rsqaired 
to  reform  it  or  to  set  it  aside. 

Wnoaic  Pbrfobmanos  — Gboohm  pob  RBrusoro.  — Ondssion  «r 
In  a  contract  for  the  sale  of  land,  or  that  it  is  nnconsoientiosH  or 
sonablc)  or  that  there  has  been  oonoealmen^  misrepreeentation,  or  aa* 
fsimess,  are  some  of  the  causes  which  will  indnos  a  eoort  of  equity  ti 
rsfnse  speoific  performance. 

Bncmo  PsBFOBiiAHaB — Whb9  will  bb  Rbfdbbd. — noagh  n  eoni 
is  Talid  at  law,  equity  will  not  enforce  it  spedfically  nnless  the 
action  is  free  from  fraud  or  snrprise. 

Wnauio  PsiuroRMAHOB  —  Wbbm  RxrusBD  — Ooktbaot  Obtainbd  bt  D» 
conr.  —  When  a  contract  for  the  sale  of  land  is  obtained  by  deeettfsl 
representations  made  by  and  on  behalf  of  the  Tondae  that  lie  intends  to 
Bse  the  property  for  the  erection  of  dwelling  booses  wlMn  in  faet  Im  i» 
tends  to  use  it  for  a  blacksmith  shop^  spodflo  pdk'formanos  sC  the  08» 
tract  will  be  refused. 

■vBOino  Perfobicanob  —  Partus.  —  A  decree  fcr  speciflo  performaaos 
which  indndes  the  wife  of  the  defendant  who  is  not  a  party  to  tke  pro- 
seeding  is  erroneous  and  will  be  rerersed. 

Bill  to  enforce  speoific  performance  of  a  oontraot  Ibr  iho 
■ale  of  land.  Decree  in  &Yor  of  plaintifl^  and  defendant 
appealed. 

Bhddan  PoU$r  amd  L$arU  Mdiek,  for  the  appellant. 

Miehad  /.  Jtyon,  for  the  appellee. 

BrsBBXTTy  J.  In  drawing  the  conclusions  on  which  thii 
deoree  is  based,  the  learned  master  and  conrt  below  appear  te 
kaye  attached  little,  if  anj,  importance  to  principles  of  equitj. 
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whieh  oaghtto  have  oontroUing  effeoi  in  oases  like  this,  ris.. 
He  who  eomee  into  equity  must  do  ao  with  clean  hands,  or, 
AS  otherwise  expressed,  ^  He  that  hath  committed  iniquity 
shall  not  have  equity":  1  Pomeroy's  Equity  Jurisprudence, 
434-443;  Bispham's  Equity,  60-62.  Specific  performance  is 
of  grace,  and  not  of  right:  Pennoek  ▼.  Freeman^  1  Watts,  409; 
Henderson  ▼.  Hays^  2  Watts,  148;  Ome  v.  Kittanning  Coal  Oo^ 
114  Pa.  St  172;  Dats  t.  PhiUipe,  26  Week.  Not  Gas.  512. 

It  necessarily  follows,  from  these  and  other  cardinal  prin* 
oiples,  that  one  who  asks  specific  performance  of  a  contract,  in 
the  procurement  of  which  he  has  practiced  deceit,  is  always 
an  unwelcome  suitor  in  a  court  of  equity. 

The  circumstances  leading  up  to  the  execution  of  the  cod« 
iratft  in  question  are  so  folly  set  forth  in  the  master's  report 
that  brief  reference  to  some  of  the  more  salient  points  wHl  be 
snflBcient 

After  referring  to  the  fact  that  Brown  testified  be  sent  Byers 
to  the  office  of  Glenn  and  Son,  defendant's  agents  for  sale 
0t  the  property,  to  make  inquiry  in  regard  thereto;  also,  to 
what  was  suggested  by  Byers  as  to  Brown's  intention  to  im- 
prove the  lot  by  erecting  thereon  four  side-yard  houses,  etc., 
and  the  discrepancy  between  the  testimony  of  Brown  and  that 
ot  Byers  as  to  what  occurred  prior  to  execution  of  the  con* 
tract,  the  learned  master  says:  ^'  Brown  certainly  wanted  this 
place  for  that  single  purpose,  and  that  was  the  purpose  he 
had  in  view  when  he  commenced  negotiations  looking  to  the 
ultimate  purchase  of  this  lot."  That  purpose,  as  stated  by 
the  master,  in  same  connection,  was  as  a  location  for  a  black- 
smith shop. 

Again,  after  referring  to  Brown's  assertion  that  he  never 
told  Glenn  and  Son  what  he  wanted  the  lot  for,  the  master 
lays:  ^*  But  all  the  evidence  given  by  plaintiff  shows  dwelling 
houses  were  discussed,  and  sketches  made  to  show  how  such 
dwellings  could  be  built  on  the  lot,  either  to  utilize  all  of  it,  or 
make  it  pay,  or  command  a  larger  price,''  etc.,  and  then  con- 
cludes thus:  ^  There  certainly  must  have  been  a  prearranged 
understanding  between  Brown  and  his  friend  Byers  about  the 
Baldwin  story;  they  both  made  use  of  it  at  different  times; 
they  knew  it  was  untrue,  and  they  certainly  had  some  object 
in  view;  that  object  was  to  deceive  Glenn;  and  Brown,  being 
a  blacksmith,  would,  by  his  appearance,  give  color  to  the 
•tatement,  and  indnoe  Olenn  not  to  inquire  ftirther  into  his 
bnsineis.'' 
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ThiB  finding  of  fact,  that  falsehood  and  deceit  were  resorted 
to  by  the  plaintiff  and  his  go-between,  for  the  purpose  of  mia- 
leading  defendants'  agents,  and  thus  procuring  the  contract 
of  sale,  is  fully  warranted  by  the  evidence. 

A  few  days  after  the  contract  was  signed,  Glenn  and  Son 
addressed  the  following  self-explanatory  letter  to  Brown:  ^We 
have  been  told  that  you  have  an  intention  to  use  the  lot  •  • .  • 
for  a  blacksmith  shop.  As  you  had  stated  to  us  that  yon  would 
build  on  it  four  side-yard  dwellings,  and  the  sale  was  mads 
to  you  with  that  understanding,  yon  can  see  our  principab 
would  not  be  willing  to  convey  the  property  to  you  for  the 
purpose  named,  that  is,  to  be  used  for  a  blacksmith  shop  or 
other  objectionable  purpose.  We  trust  that  our  informant 
has  been  mistaken,  and  we  will  be  glad  to  hear  from  you  in 
relation  to  the  matter.** 

Brown  happened  to  call  at  Glenn's  office  before  this  letter 
was  mailed,  and  it  was  read  to  him.  When  charged  by  the 
writer  of  the  letter  with  having  deceived  him,  Brown,  instead 
of  denying  the  accusation,  said  '^he  had  bought  the  lot,  and 
had  a  right  to  have  it,  and  meant  to  try  and  get  it  anyhow, 
and  that  there  was  no  need  of  bad  feeling  between  them  abool 
it."  Further  reference  to  the  evidence  is  unnecessary.  It 
clearly  establishes  the  fact  that  the  contract  was  procured  by 
deceitful  misrepresentations,  made  by  and  on  behalf  of  plain- 
tiff, for  the  purpose  of  securing  the  property. 

That  fact,  as  we  have  seen,  is  substantially  fimnd  by  His 
master;  but,  in  summing  up  his  findings  of  fact,  it  appears  to 
have  been  omitted,  presumably,  for  the  reason  that  it  was  not 
regarded  as  necessary  to  a  proper  disposition  of  the  case.  The 
substance  of  his  third,  iifth,  and  sixth  findings  is,  that  at  the 
time  the  agreement  was  signed,  no  promises  were  made  or 
agreement  entered  iato  between  Brown  and  those  who  repre- 
sented the  defendant;  that  Brown  did  not  then  or  at  any 
time  *'  make  any  promises  to,  or  enter  into  any  agreements 
with,  Robert  Glenn  or  any  other  person  as  to  what  he  would 
erect  on  the  property  he  proposed  to  buy.'' 

These  findings  are  not  inconsistent  with  the  &ot  that  plain* 
tiff  and  his  friend  Byers  practiced  falsehood  and  deceit  ia 
procuring  the  contract,  as  above  stated.  If  the  defense  bad 
been  grounded  solely  on  reformation  of  the  contract  by  inoot^ 
porating  therein  a  building  restriction  alleged  to  have  besa 
omitted  by  accident  or  mistake,  etc.,  the  conclusion  drawn  by 
the  learned  master  and  court  below  would  kafe  besa  aoneet; 
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but  it  is  one  thing  to  famish  Buoh  proof  as  will  move  a  chan* 
celior  to  reform  a  oontraot  for  the  sale  of  land,  and  quite  an«^ 
other  to  prove  such  unfairness  or  deception  in  its  procurement 
aa  will  induce  him  to  withhold  his  aid,  and  thus  refuse  spe-- 
eifio  performance  of  the  tainted  contract 

There  is  also  a  marked  difference  between  that  degree  of* 
unfairness  which  will  induce  a  chancellor  to  set  aside  a  con<^ 
tract  and  that  which  will  induce  him  to  withhold  his  aid  in 
enforcing  it:  Catheart  y.  Robinson^  5  Pet.  276.  It  is  there  said: 
^A  defendant  maj  resist  a  bill  for  specific  performance  by 
showing  that,  under  the  circumstances,  the  plaintiff  is  not 
entitled  to  the  relief  he  asks.  Omission  or  mistake  in  the 
agreement,  or  that  it  is  onoonscientious  or  unreasonable,  or 
that  there  has  been  ooncealment,  misrepresentation,  or  any 
nnfairness,  are  enumerated  among  the  causes  which  will  in-^ 
duoe  the  court  to  refuse  its  aid." 

It  is  well  settled  that,  though  a  contract  is  valid  at  law, 
equity  will  not  enforce  it  specifically  unless  the  transaction 
be  free  from  fraud  or  surprise.  As  was  said  in  Ome  ▼.  Kit* 
tanning  Coed  Co^  114  Pa.  St.  172:  ''  The  doors  are  shut  against 
one  who,  in  his  prior  conduct  in  die  very  subject-matter  at 
issue,  has  violated  good  conscience,  good  faith,  or  fair  deal* 
ing."  All  these  were  done  by  the  plaintiff  in  the  procurement 
of  the  contract  which  he  asked  the  court  below  to  enforce.  He 
was  unworthy  of  its  aid,  and  his  bill  should  have  been  die* 
missed.  The  decree  is  also  erroneous,  in  that  it  includes  de- 
fendant's wife,  who  does  not  appear  to  have  been  a  party  to 
the  proceeding. 

Decree  reversed  and  bill  dismissed,  with  costs  to  be  paid  by 
the  plaintiff.  

SPBomo  PiaroBMAifoa,  Wsur  Rbpusbd.  —  Speoifio  performuioe  wiU  bo 
nfnsed  unless  the  oontraot  is  free  from  all  impntation  of  fraud  or  deceit. 
The  contract  of  the  party  seeking  specific  performance  mast  be  free  from  all 
blame:  Kellp  r.  Central  Pac  B.  72.  Co,,  74  Cal.  557;  5  Am.  St.  Bep.  47C,  and 
Botei  Dam  T.  PhUlipt,  187  Pa.  St.  203:  21  Am.  St.  Rep.  864,  and  note  with 
«Ma  collected;  B^ars  t.  8tubb»,  85  Ala.  256;  Dodd  r.  HotM  etc  Ine.  Co,^ 
tS  Or.  1|  Ootrper  y.  CkiUenden,  83  NeU  313;  Orimle  y.  SuiheHand,  88  Ya.  584; 
Sidkt  y.  Tmrek  M  Mioh.  214.  See  extended  notea  to  Ketteg  ▼.  OmpUee,  88 
Am.  Bm^  IS^  aad  Bo^  ▼.  Bartim  M  Am.  Dea  76S. 
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Imitbaroi  —  Nottoi  ov  Lo88  aBRT  BT  Mail  —  Pbesumftioh.  —  Wb«a  ft 
prepaid  latter,  property  addreaeed,  aontaiiuBg  »  atatamamt  of  ]«■§  mder 
»  fira  iaannuiea  policy,  la  dapoaitad  in  fha  peat  offloa,  it  ia 
that  it  raaohad  ita  daatinatioo  by  doa  ooaraa  of  mail,  Imt  tfaia 
tloa  may  ba  ralrattod  by  avidaaca  ahowing  that  it  was  not 
na  qnaatioa  is  one  of  fact  for  datarminatioa  by  the  Jury. 

InnUHOB^  Pboot  ov  Losb,  Suffkumot  ov.  —  When  a  atatomoKt  af  \&m 
ttadar  a  poltay  of  fira  inanranca  ia  fnmiahed  thainanrar  within  tha  tiaa 
alipalatad  in  tha  polioy,  and  there  ia  nothing  to  ahow  tliat  H  waa  not  ia 
good  faith,  intended  aa  a  oomplianca  tharawitfa,  it  ia  tiia  dmt^y  a(  tfaa 
innirar,  if  he  maana  to  rely  npon  a  faQnia  by  tha  inanrod  to  oamply 
with  tha  tarma  of  tha  polioy  in  raapaet  to  notice  of  looa,  to  giTO  prompt 
■oiloa  of  hia  ohjaction  to  tha  atatemant  faodvad,  apaotfying  tha 
thatata,  ao  that  tha  inanrod  may  hara  aa  opportunity  to  oorvaol 
A  iiilnva  to  ratnra  anoh  atatamenti  cr  to  notify  tha  inanrod  of  dafadi 
tharain,  ia  anfficient  aridenoe  of  a  wairar  of  atrict  oooipliaaoa  with  te 
tarma  of  tha  polioy. 

ImmaiioB — OwMBBSHiP  ov  PBOPiarr.  —Whan  payment  af  m 
a  polioy  of  fira  inanranoa^  ia  reaiated  on  the  ground  that  tha 
not  tha  ada  and  nnoonditional  owner  of  tho  land  on  which  tha  hoaae 
atood,  aa  provided  in  tha  policy,  and  tha  avidanca  aa  to  whothar  ha  waa 
ar  waa  not  anch  owner  ia  oonflictin|^  tho  qnaatioa  mnat  ha  dotamnaal 
by  tha  jnry,  and  a  finding  that  ha  waa  anoh  owner  will  not  ha  dialibrf 
onappeaL 

Absumpsit  to  recover  apon  a  policy  of  fire  insaranoe,  fbr  the 
total  I068  of  a  dwelling  house  described  therein.  Judgment 
tor  the  plaintiff,  and  defendant  appealed* 

IF.  W.  Watson^  0.  S.  PatUnon,  and  W.  8.  DieM^  for  the  ap> 
pellant 

John  F.  Seragg^  EvenU  Warrm,  and  Edward  N.  WiUard^ 
ht  the  appellee. 

flTBBBSTTy  J.  There  is  no  question  as  to  the  validity  of  the 
policy  in  suit,  nor  that  the  property  insured  was  totally  de- 
stroyed by  fire  on  April  15,  1888,  during  the  life  of  the  policy. 
It  was  clearly  shown,  by  undisputed  evidence,  that  the  value 
of  the  house  and  personal  property  destroyed  considerably 
exceeded  the  amount  for  which  they  were  respectively  in* 
sured.  The  right  of  plaintiff  to  recover  was  resisted  on  two 
grounds:  — 

1.  That  he  biled  to  comply  with  the  provision  of  the  polioy 
isqairing  him,  within  thirty  days  after  the  fire,  to  furnish  tha 
•ompany  with  the  statement  of  proof  of  loss  therein  specified. 

2.  That  the  house  in  question  was  **  on  ground  not  owned  by 
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the  insured  in  tee  simple,'*  and  his  interest  therein  was  ^*  other 
than  nnoonditional  and  sole  ownership." 

Considerahle  testimony,  bearing  more  or  less  directly  on  each 
of  these  propositions,  was  introduced  and  submitted  to  the 
Jury,  under  instructions,  which  constitute  the  subjects  of  oom- 
plaint  in  several  of  the  specifications  of  error. 

It  was  dearly  shown  that,  within  a  day  or  two  after  the  fire, 
notioe  of  the  total  destruction  of  the  house  and  contents  was 
given  to  the  company.  Testimony  on  behalf  of  plaintiff  tended 
to  prove  that,  within  ten  days  thereafter,  he  prepared  an  item- 
ised statement  of  his  loss,  inclosed  it  in  an  envelope,  properly 
stamped,  and  addressed  to  the  ^Dwelling  House  Insurance 
Company,  Boston,  Massachusetts,"  and  placed  it  in  the  post 
office,  at  Carbondale,  Pennsylvania;  that,  before  mailing  the 
package,  he  showed  it  to  the  company's  local  agent  at  Carbon- 
dale,  informed  him  that  it  was  a  statement  of  his  loss,  which 
he  was  about  forwarding  by  mail  to  the  company,  etc.,  and,  in 
feply  to  the  inquiry  whether  that  was  right  the  agent  assented. 
These  matters  were  all  testified  to  in  detail  by  the  plaintiff 
himself  and  he  was  corroborated  therein  by  a  disinterested 
witness. 

The  testimony  also  tended  to  prove  that,  after  waiting  in 
▼ain,  several  weeks  for  a  reply  from  the  company,  plaintiff 
caused  to  be  prepared  and  mailed  to  its  home  address,  as  be* 
fore,  a  second  itemised  statement  of  loss.  Pursuant  to  notice 
to  produce  both  statements,  etc.,  at  the  trial,  the  company 
brought  into  court  the  last  mentioned  paper,  and  denied  re- 
ceiving the  other.  In  connection  with  the  evidence  tending  to 
prove  the  preparation  and  mailing  of  the  first  statement,  plain- 
tiff offered  in  evidence  the  second  statement  or  proof  of  loss? 
but  being  objected  to  by  tbe  company,  as  incompetent  and 
irrelevant,  because  not  furnished  within  thirty  days  after  the 
Are,  it  was,  for  that  reason,  excluded. 

For  the  purpose  of  rebutting  the  inference  that  might  be 
drawn  from  mailing  the  first  statement  within  the  thirty  days, 
the  company  undertook  to  prove,  by  Mr.  Melchert,  one  of  its 
employees,  that  he  had  charge  of  its  mail  matter,  and  that  the 
statement  was  never  received  by  him. 

The  testimony  of  both  parties  relating  to  the  mailing  of  the 
flrst  statement,  etc.,  was  fairly  submitted  to  the  jury,  and  they 
must  have  found  as  a  fact  that  it  was  properly  deposited  in  the 
poet  office,  as  alleged  by  plaintiff,  and  duly  received  by  the 
eompanj.    There  appears  to  be  no  error  in  admitting  the  tee- 
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timooj  bearing  on  that  questioD,  or  in  Uie  inaimetiona  wUA 
aeoompanied  its  submission  to  the  jury.  It  is  well  aelflii 
that  the  fact  of  depositing,  in  the  poet  office,  a  pioperij  al> 
tossed,  prepaid  letter,  raises  a  natural  presnmptiony  fowidsi 
In  oommon  experienoe,  that  it  reached  its  destination  by  doe 
eonrse  of  maiL  In  other  words  it  is  prima  faeie  evidence  that 
tt  was  reoeiyed  by  the  person  to  whom  it  was  addressed;  bat 
that  prima  faeie  proof  may  be  rebutted  by  eyidenoe  showing 
that  it  was  not  received.  The  question  is  necessarily  one  of 
fset,  solely  for  the  determination  oi  the  jury,  under  all  tfie 
evidence:  FoUom  v.  Cooky  116  Pa.  St.  629;  Btuguekanma  sf^ 
In$.  Co.  T.  Tunkhannock  Toy  Co.,  97  Pa.  St  424;  89  Am.  Bqi. 
816;  HunOey  v.  Whittier,  106  Mass.  891;  7  Am.  Rep.  688,  and 
cases  there  cited ;  Brigg$  v.  Hervey^  130  Mass.  188. 

For  the  purpose  of  this  case,  therefore,  it  must  now  be  ae> 
cepted  as  true,  that  the  first  statement  was  received  by  the 
company  within  the  required  time. 

It  is,  however,  contended  that  the  itemised  statement  in 
question  was  not  shown  to  have  been  in  accordance  with  the 
requirements  of  the  policy,  and  hence  it  amounted  to  nothing^ 
whether  received  or  not.  We  cannot  assent  to  that  proposi- 
tion. Assuming,  as  in  view  of  the  verdict  we  must,  Uiat  the 
statement  was  duly  received,  the  company  could  not  in  good 
faith  treat  it  as  a  mere  nullity.  If  it  was  found  to  be  informal 
or  defective,  as  proofs  of  loss,  and  the  company  was  nnwilUng 
to  accept  it  as  such,  it  was  its  duty  to  return  the  paper,  with 
specification  of  defects,  so  that  plaintiflT  might  have  an  oppor* 
tunity  of  correcting  them.  When  such  statement  of  loss  is 
furnished  within  the  stipulated  time,  and  there  is  nothing  to 
show  that  it  was  not  in  good  faith  intended  as  a  compliance 
with  terms  of  policy,  it  is  the  duty  of  the  underwriter,  if  it 
means  to  rely  upon  failure  to  comply,  to  give  prompt  notice  of 
its  objection,  pointing  out  defects,  etc  Such  provisions  in 
policies  of  insurance  are  intended  for  the  information  and  pro- 
tection of  the  underwriter,  and  cannot,  with  impunity,  be  need 
to  ensnare  the  unwary  and  confiding.  In  such  circurostanoeSf 
the  failure  of  the  company  to  return  statement  of  loss,  or  to 
notify  the  insured  of  defects  therein,  is  some  evidence  for  the 
jury  of  a  waiver  of  strict  compliance:  Gould  v.  Dwelling  Homm 
Ins.  Co.,  134  Pa.  St.  570;  19  Am.  St.  Rep.  717,  and  cases  there 
cited.  In  that  case,  our  brother  Mitchell,  after  reviewing  the 
authorities,  said:  *'The  result  of  the  decisions  may  therefore 
be  formulated  in  the  following  rule:   If  the  insured.  Id  good 
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futh  and  within  the  stipulated  time,  does  what  he  plainly  in- 
tends as  a  compliance  with  the  requirements  of  his  policji 
good  faith  equally  requires  that  the  company  shall  promptly 
notify  him  of  their  objections,  so  as  to  gire  him  an  opportunity 
to  obviate  them;  and  mere  silence  may  so  mislead  him,  to  hiB 
disadvantage,  to  suppose  the  company  satisfied,  as  to  be  of  it- 
■elf  suflScient  evidence  of  waiver  by  estoppel." 

Every  reputable  and  trustworthy  insurance  company  recog« 
niies  the  propriety  ot  this  role^  and  acts  upon  it 

The  evidence  in  this  case  indicates  that,  in  doing  what  he 
did|  the  insured  intended  in  good  faith  to  comply  with  the 
requirements  of  his  policy.  Self-interest  could  not  have 
prompted  him  to  do  anything  else.  The  defendant  com. 
pany,  on  the  other  hand,  was  so  identified  with  the  case 
above  cited  as  to  be  somewhat  familiar  with  the  rule  therein 
stated. 

The  further  objection  that  plaintiff  was  not  the  sole  and  un- 
oonditional  owner  of  the  land  on  which  his  house  stood,  etc., 
Involved  questions  of  fact,  which  were  also  determined  in  his 
favor.  There  was  some  evidence  tending  to  show  that,  by  an 
amicable  agreement  with  his  coheirs,  plaintiff  became  sole 
owner  of  that  portion  of  the  land  on  which  he  afterwards 
erected  the  house  in  question.  The  testimony  was  conflicting, 
but  we  are  not  prepared  to  say  that  it  was  not  proper  for  the 
consideration  of  the  jury.  It  was  fairly  submitted  to  them, 
and  they  must  have  found  that  there  was  a  family  arrange- 
ment or  agreement  whereby  plaintiff  became  entitled  in  sever- 
alty to  the  land  on  which  his  house  stood. 

There  appears  to  be  nothing  in  either  of  the  fifteen  specifl* 
oations  of  error  that  requires  a  reversal  of  the  judgment. 

Judgment  affirmed. 

IirmrBAiroi^pBOon  ov  Loes—  Waivxb.  — If  the  inrarad  In  icood  faith, 
and  within  the  ■tipnlatad  time,  does  what  he  plaialy  intends  m  a  complianee 
with  his  policy,  as  to  proofs  of  loss,  a  failure  by  the  oompany  to  promptly 
■«tify  him  of  any  objeotions  thereto,  so  as  to  give  him  an  opportunity  to  ob- 
viate them,  and  mere  silence  may  so  mislead  him,  to  his  disadvantage^  to 
mppose  the  oompany  satisfied,  as  to  be  of  itself  suffioient  eyidenoe  of  waiver 
hj  estoppel:  Welsh  t.  L<mdon  Aaa,  Corp,,  151  Pa.  St  607;  81  Am.  81  Bapb 
780^  and  espeoially  note,  where  the  oases  are  oolleoted. 

SvxDBiroa-^PaisuMrrioH  that  Lvrraa  Mailbd  Rbaohid  Iti  Dismra* 
Vioir.  —  When  a  lettw  is  sent  through  the  mails  properly  addressed  and  wita 
Ike  postage  prepaid,  it  is  to  be  presumed  that  it  duly  reached  its  destinationi 
JM  JamdU  t.  MeDaniel,  98  Ala.  215;  German  Nat  Bank  t.  Burnt,  12  OoL 
IMt  IS  Am.  St  Rep.  aA7»  and  note;  HunUe^  ▼.  WhiUier,  105  Mass.  891;  7 
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Rep,  8S6|  OommtmweaUk  ▼.  J^^et,  7  Alleii.  648;  88  Am.  Dml  Tl^ 
AtfMff  T.  SudUeif,  i  K  I.  025;  70  Am.  Dec  167.  and  note;  Hartfbrd  Bmk 
T.  Hnt-tt  S  I^c^y*  491;  8  Am.  Dea  274*  The  oontrary  doetrina  ie  mainuinid 
in  the  following  OMee:  Fim  NaL  Bank  ▼.  McMani^  68  Pn.  8L  156;  8  A& 
Rep.  236;  SuUivcm  ▼.  KnyhendaU,  82  Ky.  483;  56  Am.  Hep.  901;  iVeeMiih 
Jforey,  45  Me.  60;  71  Am.  Dec.  527. 

EviDsiroB  Of  RiGun  ov  Nonoi  or  Loss  ibom  Duly  Maixaio.— Iti^ 
denot  that  notice  and  proof  of  loea  were  mailed,  properly  nddriio^  to  te 
inearer  raiaee  the  presamption  that  fchey  were  dnly  reoetTcd  by  Wmx 
padser  t.  CapUal  Im.  Co.^  80  Iowa»  56;  20  Am.  St.  Rap.  885;  Afiffjh 
iCe.  /m.  Cb^  V.  TuMamxk  Tag  Oo..  97  Pa.  St.  424;  89  Am.  R^pw  814 
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HVKlOirAL  OOUOKATiOHl  —  ObDIII  AVCIB  —  Pouoi  POWBU — Bty  tts 
iiation  of  »  oity  or  bonwgh  within  ite  borden^  the  stato  imparta  to 
■uuioipality  the  powers  neoeesary  to  the  performance  of  ito 
and  to  the  protootion  of  ito  oitisena  in  their  penooe  and  pioporty»  and 
the  police  power  ia  one  of  theee.  Ordinaaoes  pemed  by  aitiea  aad  bot^ 
aagha  in  the  legitimato  ezereiaa  of  thia  power  are  theiafof*  Talid. 

MVNIOIPAL  OOBPORATIOlia  —  POWXB  TO  LlOBltllS  PCDDLINa  — An 

prohibiting  the  biuineM  of  peddling  within  the  manioipal  limito 
a  lioenee  from  the  proper  manioipal  officer  ia  a  valid  azeroiaa  of  the  poliee 
power,  bnt  snoh  regulation  mntt  be  directed  againet  the  wholo  btteipeei^ 
and  not  against  one  or  some  of  the  pertona  engaged  in  it.  If  an  ordi> 
nance  is  in  reality  directed  only  against  certain  persons  who  are  aagsgsd 
in  a  given  business  or  certain  oommodities,  in  snoh  maanar  aa  to  diserim- 
inate  between  the  persons  who  are  engaged  in  the  same  trada  or  paraai^ 
in  aid  of  some  at  the  expense  of  others,  such  ordinanoa  ia  not  a  polie^ 
bnt  a  trade  regulation,  and  void. 

IlTBBaTATI  COMIICBOI  —  TrADI  RlOULATIOH  —  DOOBIMIHATIOII  BSTWIB 

CinzBNS  ov  DurraRBHT  Statis. — A  statute  or  ordinanoa  permitti^ 
all  persons  to  peddle  goods  manufactared  or  produced  within  the  Btat% 
but  prohibiting  the  same  persons  from  peddling  goods  of  tha  aame  chai^ 
actor  if  manufaotored  or  produced  in  other  atotes,  is  a  trade  regnlatioa 
discriminating  between  tiie  productions  of  difiarent  stotaa^  aad  void  as 
an  attempt  to  regulate  interstate  commerce. 

ImiKSTATa  COMMBBOa —  PEDDLXa's  LiosNsa  —  DisGBnmiATiov.  — A  stat- 
ate  or  ordinance  authorising  the  grant  of  a  peddler's  lioense  to  any  oiti- 
len  of  the  stote,  bnt  prohibiting  a  grant  of  aneh  license  to  any  person 
resident  in  another  stote,  is  a  trade  regulation  discriminating  between 
oitisens  of  di£bront  stotea»  and  void  as  an  attempt  to  regnlato  interstoto 
commerce. 

IdrxioiTAL  C0RP0RATI098— BzTBNT  ov  PoLiOB  PoWKH. — When  the  state 
creates  a  city  or  borcvngh,  it  cannot  confer  upon  the  municipality  powen 
that  the  stoto  does  not  possess,  nor  can  the  municipality  have  any  bettar 
right  to  adopt  discriminating  trade  regulations  than  the  stote  has. 

MmtioiFAL  Corporations  ^Pbddlkr's  Ligbnsb — Disc&iMWATuia  Oeh^ 
MANOB.  — A  city  ordinance  prohibiting  all  persons  not  residente  of  the 
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BMiiiioipality  from  engaging  In  tiie  bosineit  of  peddttng  or  Mlllng  gooda 
from  hooM  to  hooae^  by  lamplo  or  othorwiao^  withont  a  oity  lioonoo,  ii 
void,  for  tlM  lOMoa  that  it  ii  »  trado  ngnlatioo  diaoriwinating  againat 
Bonreaidentai 

Municipal  Corporatioh  -^  Peohibitort  Lic£nss — Discrimination.  — An 
ordinance  prohibiting  all  persons  from  engagiiig  in  the  business  of  ped- 
dling withont  a  eity  license,  and  fixing  the  price  of  anoh  license  at  a 
flgnre  ao  high  aa  to  nsake  the  ordinance  amount  to  a  prohibition  and  de* 
atmetion  of  such  businesa,  it  ralid  so  long  aa  it  operatea  npon  all  penona 
Impartially;  but  if  it  ezempts  all  residents  of  the  city  from  its  opera- 
tion,  it  ia  void,  becanae  it  then  becomea  a  trade  regulation  diaorimina* 
ting  againat  nonrfBoidonta. 

IfVFioiPAi.  GoKPORATioNs— Polios  Powbk  — Tbads  RioirLATioH^Dra- 
ORiMiN  ATiov* — A  dty  oannot  by  ordinance  and  under  pratenaa  of  police 
oontrol  ragnlata  trade  in  the  intereat  of  resident  daalen^  by  making  the 
aame  bnsineaa  lawful  to  all  who  live  within  the  dty  limits,  and  unlaw* 
f ul  aa  to  all  who  reside  outaide  thereof. 

H.  F.  Maynard,  J.  B.  NiUi,  Ddou  RochwM^  and  J.  0.  HoT' 
ton,  for  the  appellant 

Bodney  A.  M§reur^  I/A.  Overiont  and  John  O*  Ingham^  for 
the  appellee. 

WiLLiAHS,  J*  The  business  of  peddling  has  been  treated  as 
a  proper  subject  for  police  regulation  and  control  in  this  state 
flince  1784.  The  legislature  has  forbidden  it  to  all  unlicensed 
persons,  and  has  prescribed  the  conditions  on  which  licenses 
may  be  obtained  from  the  courts.  The  necessity  for  such  leg* 
islation  is  a  question  for  the  lawmakers.  The  validity  of  any 
particular  statute,  relating  to  the  subject,  is  a  question  for  the 
courts.  The  act  of  1784,  and  the  supplementary  acts  relating 
to  the  business  of  peddling,  have  been  held  to  be  valid,  as  an 
exercise  of  the  police  power,  in  many  cases,  among  the  more 
recent  of  which  are  Warren  Borough  v.  Oeer^  117  Pa.  St.  207; 
Borough  of  Sharon  v.  Hawthorne^  123  Pa.  St.  106;  Common^ 
wealth  V.  Oardner,  133  Pa.  St  284;  19  Am.  St  Rep.  645;  Titu9' 
viUe  T.  Brennan^  143  Pa.  St  642;  24  Am.  St  Rep.  580.  By 
the  organization  of  a  city  or  borough  within  its  borders,  the 
etate  imparts  to  its  creature,  the  municipality,  the  powers  ne- 
cessary to  the  performance  of  its  functions,  and  to  the  protec« 
tion  of  its  citizens  in  their  persons  and  property.  The  police 
power  is  one  of  these.  Ordinances  of  cities  and  boroughs, 
passed  in  the  legitimate  exercise  of  this  power,  are  therefore 
▼alid.  An  ordinance  prohibiting  the  business  of  peddling 
within  the  municipal  limits,  without  a  license  from  the  proper 
municipal  oflScer,  would  seem  to  be  as  clearly  justified  by  the 
police  power  as  a  statute  prohibiting  the  same  business 
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ihrougboat  the  oommoQweaUh.  But  it  is  very  dear  thti  i 
polios  regalatioa  most  bo  directed  against  the  businesa  v 
praotioe  that  is  harmful,  not  against  one  or  some  of  the  po^ 
sons  who  may  be  engaged  in  it.  The  laws  of  the  state  are  lo 
framed.  They  are  directed  against  the  business  of  peddling. 
The  ordinances  of  cities  and  boroughs  must,  in  order  to  be 
supported  as  an  exercise  of  the  police  power  residing  in  the 
municipality,  be  directed  in  like  manner  at  the  basiness.  If 
a  statute,  or  a  municipal  ordinance,  is  in  reality  directed  ooly 
against  certain  persons  who  are  engaged  in  a  given  busiDeBi, 
or  against  certain  commodities,  in  such  manner  as  to  diseriin- 
inate  between  the  persons  who  are  engaged  in  the  same  trade 
or  pursuit,  in  aid  of  some  at  the  expense  of  others,  such  statp 
uts  or  ordinance  is  not  a  police,  bat  a  trade  regulation;  and 
it  has  no  right  to  shelter  itself  behind  the  police  power  of  the 
state  or  the  municipality. 

A  law  that  should  prohibit  all  persons  peddling  goods  mann- 
faotured  or  produced  in  other  states,  and  permit  the  same  per- 
sons to  peddle  goods  of  the  same  character  manufactured  or 
produced  in  this  state,  would  be  a  trade  regulation  discriminat- 
ing between  the  productions  of  this  and  sister  states,  and 
would  be  incapable  of  enforcement,  because  in  violation  of  the 
constitution  of  the  United  States.  So  a  law  that  should  fo^ 
bid  the  court  to  grant  a  peddler's  license  to  any  person  resi- 
dent in  any  other  state,  but  should  authorise  the  granting  o( 
licenses  to  citizens  of  this  state,  would  be  bad  for  the  same 
reason.  When  the  state  creates  a  city  or  borough  it  cannot 
confer  upon  the  municipality  powers  that  the  state  does  not 
possess.  It  cannot  give  its  creature  immunity  from  the  settled 
limitations  that  bind  its  own  action.  The  municipality  re- 
mains a  part  of  the  state  after  its  creation,  as  truly  as  the 
town  or  village  was  a  part  of  the  state  before  it  acquired  a  oor^ 
porate  character.  Only  in  matters  of  local  government  is  its 
situation  changed.  It  can  have  no  better  right  to  adopt  dis- 
criminating trade  regulations  than  the  state  has. 

We  come  now  to  consider  the  ordinance  on  which  this  case 
depends.  It  professes  to  prohibit  all  persons  from  engaging 
in  the  business  of  peddling  or  selling  goods  from  house  to 
house,  by  sample  or  otherwise,  without  a  borough  license,  and 
it  fixes  the  price  of  a  license  at  a  figure  that  makes,  as  it  was 
evidently  intended  to  make,  the  ordinance  amount  to  probibi- 
Uoa.  So  long,  however,  as  it  bears  upon  all  persons  impar- 
tially, it  may  fairly  claim  to  be  a  police  regulation  intended  (o 
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destroy  a  business  that  was  regarded  as  injurioas;  bat  at  ths 
«nd  of  the  prohibiting  section  of  the  ordinance  a  proviso  maj 
be  found  which  exempts  all  residents  of  the  borough  of  Sayre 
from  its.  operation.  The  proyiso  conrerts  the  police  regula- 
tion into  a  trade  regulation.  The  ordinance,  taken  as  a 
whole,  does  not  prohibit  an  injurious  business,  but  injurious 
oompetition.  That  the  resident  dealer  and  peddler  may  enjoy 
a  larger  trade,  the  nonresident  peddler  is  shot  out.  If  the  bor* 
ough  authorities  may  lawfully  regulate  the  business  of  ped- 
dling for  the  benefit  of  residents,  we  see  no  reason  why  they 
may  not  lay  their  hands  in  like  manner  on  eyery  department 
of  trade  and  of  professional  labor,  and  protect  the  village  law- 
yer and  doctor  as  well  as  the  village  grocer  and  peddler. 

We  are  reminded  by  the  appellant  tiiat  this  ordinance  is  like 
that  which  came  into  notice  in  Warren  Borough  v.  Oeer^  117 
Pa.  St.  207;  and  it  is  urged  that  the  question  now  under  con- 
sideration ought,  therefore,  to  be  regarded  as  ruled  by  that  case- 
That  case  was  well  decided  on  the  only  issue  presented  by  it 
The  plaintiff  set  out  in  the  declaration  the  ordinance  of  the 
borough,  and  charged  that  the  defendant  had  violated  it  by 
canvassing  from  house  to  house  within  the  borough.    The  de- 
fendant demurred,  thus  admitting  the  acts  charged  and  deny- 
ing the  power  of  the  borough  to  require  one  engaged  in  can- 
vassing to  take  a  license.    The  court  below  held  that  the 
defendant  was  entitled  as  of  common  right  to  pursue  his  busi- 
ness, and  that  the  borough  was  without  the  power  to  forbid 
it     The  question  came  to  this  court  in  the  form  that  it  had 
been  disposed  of  in  the  court  below,  as  a  question  of  power  in 
the  borough  to  require  a  license  from  peddlers  and  canvassersi 
and  we  held  that  the  power  existed  under  the  act  of  incorpora* 
tion,  and  under  the  general  borough  law  of  1851.  Our  brother 
Green,  who  delivered  the  opinion  of  this  court,  stated  the  point 
in  controversy  thus:  ^The  only  question,  therefore,  is,  whether 
the  'borough  of  Warren  possesses,  by  either  express  grant  or 
necessary  implication,  the  right  to  enact  the  ordinance,"  for- 
bidding the  exercise  of  defendant's  employment  without  a 
license.   We  adhere  to  the  doctrine  of  that  case.    The  present 
question  is  whether,  under  the  pretense  of  police  control,  trade 
may  be  regulated  in  the  interest  of  resident  dealers  by  making 
the  same  business  a  lawful  one  to  all  who  live  en  one  side  of 
a  municipal  line,  and  an  unlawful  one  to  all  who  live  on  the 
other  side.    We  are  very  clear  in  our  convictions  that  this 
eannoi  be  done,  and  for  this  reason  the  judgment  is  affirmed. 
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MunOIPAl.    OOBPOKATIONS^POLTOB    POWUL  ^  QuinrABOISl    8m  Mil 

to  Magneau  r,  CUy  of  Fremont^  27  Am.  St.  Bap.  446,  oa  the  poirar  of  an^ 
eipal  corporations  to  pat*  ordiuauees,  also  note  to  Newgan  r*  Nem  Oriaei^ 
SI  Am.  St.  Rap.  S7db  Pursuant  to  the  authoritj  deiagated  to  il^  »  nuuia. 
pal  oorporatioa  may  past  ordinancaa,  and  taoh  ordinaneee  haTe  the  aat 
foroe  within  the  oorporata  limits  as  a  ttatate  passed  by  the  legialatiifet  FS* 
fa^ (/ObrCAive T.  JVwieridb.  122  K.  T.268;  19  Am.  St.  Rep.  490^ and mIs} 
Boto  to  Hmmk^  ▼•  BoA  Itkmd.  U  Am.  St.  Rap.  117.  See  alao  ezteadsd 
■oto  to  Baibinaom  ▼.  Maywr,  S4  Am.  Deo.  632.  PoUea  power  nmj  be  dais* 
gated  to  manioipal  oorporationa  uader  the  geaeral  power  of  the  logidatara 
to  establish  saoh  oorporationst  8L  PmU  ▼.  OoU€r,  12  Miaa.  41;  90  Am.  Dsa 
278^  Mkd  especially  note. 

MugioiFAL  Ck>BpoRATioir8. — PowsB  TO  LiOBirBi  PxmxaBSs    See 
wUk  r.  Bremiam,  143  Pa.  St.  642|  24  Am.  St.  Rep.  680|  &aU  r. 
Ma  241;  23  Am.  St.  Rap.  874. 

MUNIdFAL  OOBFOBATIOni  ~  OBDMAHOn  VOD  IB  ATRMPCB 

KOH  Of  Imtbbstatb  Oommbbob.  — A  oity  ordinaaoa  zequiring  an  agent  far 
a  wholesale  hoase  in  another  stato  to  pay  a  lioenao  fee  when  soUdting  Cor 
orders  within  the  oity  is  Toid  aa  an  attempt  to  regnlato  eommeree  belwei 
the  states:  Bloomingion  ▼.  Bomrlami,  137  III  634;  31  Am.  St  Rep.  382;  and 
Bote;  note  to  8iaU  r.  French,  26  Am.  9k  Rep.  686;  extended  note  to  Ptopk 
w.  Wemple,  27  Am.  St.  Rep.  66L 

Municipal  OoBFOBATiOMs^OBDiiiABon  Ddobduhatiro  AoAXBsr  Koir- 
BISIDKNT8.  —  An  ordinance  imposing  a  tax  npon  agents  of  insncnnce  eem- 
panics  not  looatod  within  the  city  which  ia  not  imposed  on  ageato  ef 
companies  located  therein  is  Toid  as  aa  nnjast  discrimination  against  ae^ 
residentat  SimraU  ▼.  OoviBgiom,  88  Ky.  444;  29  Am.  St^  Rep.  886^  aadacli 
with  the  caeca  ceUected. 
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PtoALnriBB  OB  LtgcrxDATBD  Damaobb.  —  When  a  lamp  cbbi  ii  Bimcfl  hj  the 
parties  to  a  contract  as  compensation  for  Iocs  soffered,  the  picwimptiim 
ia  that  the  sum  named  ia  intended  aa  a  penalty  and  not  aa  liquidated 
damages,  no  matter  what  it  it  called  in  the  contract^  the  controlling  ele- 
ments being  the  intent  of  the  parties  and  the  cironmstancee  of  the  caae^ 
Bad  if  the  contraot  contoiaa  screral  matters  of  different  degreee  of  im- 
portanoe  and  yet  the  anm  named  is  payable  for  the  breach  of  mmj  cf 
them,  even  the  laaat^  it  ia  a  penalty. 

pAMAOis  Undbb  I?f  dbmnitt  Boni>.  —  When  an  aaaignee  of  a  miali^  leesc 
has  gi^en  an  indemnity  bond  in  a  certain  amount  in  which  Im  coToaaati 
to  indemnify  the  assignor  against  the  claims  of  a  third  party  aad 
against  damages  by  the  operation  of  waahing,  the  lecorery  wiU  not  be 
limited  to  the  amount  named  in  the  bond. 

Damaois  Undbb  Ikobmbitt  Bond.  —  When  an  assignee  of  a  mining  loam 
has  gi^en  an  indemnity  bond  in  a  certain  amonnt  in  wliioh  he  covenaati 
to  fill  np  holes  made  in  prospecting  for  ore,  and  to  keep  gatea  in  repair 
and  closed,  a  recoTcry  for  a  breaoh  of  the  covenant  cannot  be  had  for 
the  whole  amount  named  in  the  boa^  bat  wtU  be  i*"^»H4  to  the  dam- 
agee  aotually  snstoined. 
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VAMAaMB^lmnaaar  cm  Forfbitid  Lbasi. — Wh«D  aa  aaslgiiM  of  m 
mining  lease  has  allowed  it  to  become  forfeited,  and  thns  diaablad  hioi* 
•elf  from  performing  coyenants  contained  in  a  bond  given  to  hia  aaaignor* 
the  latter  may  tue^  from  time  to  time,  for  royalties  due  and  for  othiff 
damagea  ariaiiig  from  breach  of  the  covenants  or  he  may  troat  tho  ooBo 
trael  at  vMoindod  and  ol*im  daaafoa  in  one  notion  for  Ibo  ontirt 
branoh. 

AsBUMPaiT  on  a  bond  of  indemnity  for  two  thousand  dollars. 
It  appeared  from  the  bond  that  one  Kern  merer  had  granted  a 
lease  to  Keck  to  mine  for  ore  on  oertain  land.  Keck  had 
granted  to  one  Neiser  certain  mining  rights  under  his  lease* 
These  rights  he  terminated  upon  executing  an  assignment  of 
the  lease  under  seal  to  the  defendant,  Bieber,  who  allowed  the 
lease  to  be  forfeited.  The  conditions  of  the  bond  are  stated  in 
the  opinion.  Judgment  for  plaintiff  for  the  sum  named  in  the 
bond  and  defendant  appealed. 

Edward  Harvey  and  Jamet  8.  Biery^  for  the  appellant 
C  /•  Erdvnan  and  R.  E.  WrighVt  Sona^  for  the  appellee. 

MiTCHBLL,  J.  The  general  principle  upon  which  the  law 
awards  damages  is  compensation  for  the  loss  suffered.  The 
amount  may  be  fixed  by  the  parties  in  advance;  but  where  a 
lump  sum  IS  named  by  them,  the  court  will  always  look  into 
the  question  whether  this  is  really  liquidated  damages  or 
only  a  penalty,  the  presumption  being  that  it  is  the  latter- 
The  name  by  which  it  is  called  is  but  of  slight  weight,  the 
oontroUing  elements  being  the  intent  of  the  parties,  and  the 
special  circumstances  of  the  case.  The  subject  has  always 
presented  difficulties  in  the  formulation  of  a  general  rule, 
and  especially  in  its  application.  The  books  are  full  of  in- 
harmonious decisions.  In  no  state,  however,  have  the  difficult 
ties  been  more  successfully  minimized  than  in  Pennsylvaniai 
and  in  no  case  that  I  have  seen  is  there  a  better  generalisa- 
tion than  that  by  Agnew,  J.,  in  8treep$r  t.  WUliatM^  48  Pa. 
St.  460:  ^'  In  each  case  we  must  look  at  the  language  of  the 
oontract,  the  intention  of  the  parties  as  gathered  from  all  its 
provisions,  the  subject  of  the  contract  and  its  surroundings, 
the  ease  or  difficulty  of  measuring  the  breach  in  damages, 
and  the  sum  stipulated,  and  from  the  whole  gather  the  view 
wl;ich  good  conscience  and  equity  ought  to  take  of  the  case.'' 
The  only  criticism  to  which  this  would  seem  to  be  fairly  open 
is,  that  it  does  not  perhaps  give  sufficient  prominence  to  the 
intention  of  the  parties  as  the  controlling  element,  and  it 
should  therefore  be  read  in  connection  with  the  restatement 
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of  it  by  our  late  brother  Clark  in  March  r.  Attab&ugk^  lOS  Pa. 
8t  885:  ^The  question  •  •  .  •  is  to  be  determined  bjr  tht 
intention  of  the  parties,  drawn  from  the  words  of  the  whole 
contract,  examined  in  the  light  of  its  subject-matter  and  its 
surroundings;  and  in  this  examination  we  must  consider  the 
relation  which  the  sum  stipulated  bears  to  the  extent  of  the 
injury  wliich  may  be  caused  by  the  several  breaches  provided 
against,  the  ease  or  difficulty  of  measuring  a  breach  in  dam- 
ages, and  such  other  matters  as  are  legally  or  necessarily  ia- 
herent  in  the  transaction.'' 

The  intent  of  the  parties  being,  therefore,  the  principal  cb 
ject  of  ascertainment,  Greenleaf  lays  down  certain  roles  as 
the  result  of  the  cases,  and,  among  them,  that  the  snm  is  to 
be  taken  as  a  penalty,  ^  where  the  agreement  contains  several 
matters  of  different  degrees  of  importancci  and  yet  the  sum 
named  is  payable  for  the  breach  of  any,  even  the  least  **:  S 
Greenleaf  on  Bvidence,  sec.  258.    This  rule  is  approved  in 
Shreve  v.  Brereton^  51  Pa.  St  175,  and  the  present  case  fedb 
exactly  within  it.    The  conditions  of  the  appellant's  bond  are 
two:  1.  He  is  to  "  save,  defend,  keep  harmless,  and  indemnify 
the  said  Emelina  C.  Eeck"  from  liability  by  reason  of  Um 
assignment  to  him  over  the  head  of  Neiser,  and  the  termina- 
tion of  the  latter's  mining  rights.    This  is  clearly  a  covenant 
for  indemnity  only,  and,  as  no  breach  was  assigned,  need  not 
be  further  discussed;  but  2.  He  is  to  pay  the  royalty  aconi- 
ing  in  the  future,  and  *'  keep  and  perform  all  the  covenants^ 
conditions,  and  stipulations  of  the  said  lease  and  assignment" 
Turning  now  to  the  lease,  we  find  that  plaintiff's  covenants 
with  Eemmerer,  which  appellant  thus  bound  himself  to  keep 
and  perform,  were  to  save  harmless,  and  indemnify  him 
against  all  costs  and  damages  to  his  neighbors  from  the  wash- 
ing of  the  ore,  to  ran  the  water  in  such  places  as  the  lessor 
should  order,  to  pay  a  stipulated  royalty,  to  fill  up  holes 
made  and  left  in  the  search  for  ore,  to  produce  or  pay  royalty 
upon  a  minimum  of  one  thousand  tons  a  year,  ^  to  use  the 
old  wagon  road  for  hauling  said  iron  <Mre,  and,  in  case  there 
are  gates  or  bars  on  said  road,  •  •  •  •  to  keep  said  gates  and 
bars  in  repair,  •  •  •  •  and  keep  them  shut  when  through,* 
eto.    The  assignment  adds  to  these  a  covenant  to  pay  plain* 
tiff,  the  assignor,  an  additional  royalty  upon  a  sliding  scale 
of  the  price  of  ore  per  ton.    No  better  illustration  of  the  pro- 
l^ety  of  the  rule  referred  to  could  be  stated.    Here  aie  numee^ 
eos  covenants  ol  the  most  varied  kinds  and  importance.    The 
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corenaaU  to  indemnify  against  claims  by  Neiser  and  against 
damages  to  the  neighbors  by  the  operation  of  washing  are 
undertakings  which  may  be  of  serious  magnitude;  and  under 
Diek  y.  Oa$hiUj  2  Whart  184,  Shrew  y.  Brereton,  51  Pa.  St. 
176,  Moore  T.  CM,  127  Pa.  St  289,  14  Am.  St  Rep.  845,  and 
similar  oases,  the  recovery  for  a  breach  would  probably  not  be 
limited  by  the  sum  named  in  the  bond.  On  the  other  hand, 
the  covenants  to  flU  up  the  holes  made  in  prospecting  for  ore 
and  to  keep  the  gates  on  the  old  wagon  road  in  repair  and 
shot  are  against  such  trivial  inconveniences  that  it  would 
savor  of  absurdity  to  suppose  that  the  parties  meant  to  stipu* 
late  lor  two  thousand  dollars  damages  for  the  breach  of  any 
one  of  them. 

We  are  therefore  of  opinion  that  defendant's  fourth  point, 
that  the  contract  of  the  parties  was  for  a  penalty,  should 
have  been  affirmed.  It  will  not  follow,  however,  as  appellee 
seems  to  fear,  that  her  recovery  must  be  limited  to  the  loss  of 
tlie  royalty  due  her  at  the  time  of  bringing  sniti  and  that  she 
must  bring  repeated  suits  for  future  failures  to  pay.  The 
defendant  has  by  his  acts  disabled  himself  absolutely  and 
permanently  from  performance  of  his  covenants.  Under  such 
circumstances,  the  plaintiff  may  sue  on  the  contract  from 
time  to  time  for  the  royalties  due,  and  for  such  other  damages 
MM  she  may  suffer;  or  she  may,  at  her  election,  treat  the  con- 
tract as  rescinded,  and  olaim  damages  in  one  action  for  the 
•otire  breach. 

Judgment  reversed,  and  veniro  d$  novo  awarded. 

FavAUfni  akb  LiqinBATaD  Damaoib^  DnrnronoH  Birwisirt  See  Osrqr 
w.  Matk^,  82  Me.  616;  17  Am.  Si.  Rep.  500;  Moore  r.  OoU,  127  Pa.  8t  289t 
li  Am.  St.  Rap.  840^  sod  note;  extended  note  to  Oraham  t.  Biekham^  1  Am. 
Vmo.  S31;  aleo  note  to  Tod€  ▼.  Qrom^  84  Am.  St.  Rep.  480|  Bagle^  ▼.  Ptddk^ 
ICN.  T.  469;  60  Am.  Deo.  718»  and  noto. 

AonoHS  OH  iHOBciirrr  Bonds  —  Damaoib  RsotiviaABUL  ^  The  nieaa- 

art  of  damagee  on  aa  attaohment  bond  ia  the  nataral  and  proximate  dam* 

sgee  reenlting  from  the  attaohment:  StaU  t.  ThomoM^  19  Mo.  613;  61  Anu 

Deo.  680;  to  the  mam  effect  aeo  VakiOmt  ▼.   Wkukr,  122  Maaa.  666;  2S 

Am.  Rep.  404.    On  a  penal  bond  an  aotion  for  the  ram  aetoally  due  may  bo 

Maintained  withoat  reference  to  the  penalty;  HoUeifr.  /foUey,  litt  SeL  Caa. 

a06;  12  Am.  Deo.  S42.    CoiUra,  aeo  Cherry  t.  Matm^  (Mke,  268;  6  Am.  Deo. 

i96;  Wardm  ▼.  Nkboi^  1  Mnrph.  276;  S  Am.  Deo.  691,  and  note;  bat  ia 

anch  eaaea  intereot  beyond  the  penalty  may  be  rocovmd:  8mf§dM  ▼•  ffoogk* 

ioHng^  S  Oainea,  48$  2  Am.  Deo.  26a    Thia  qnestioQ  ii  dleesiaod  at  length 

ia  a  nolo  to  Qrakum  ▼•  Biekkamp  1  Am.  Doa  at  fi^  SML 
A&  ia  Bm^  VOb  XZZIIL-64 
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RHODB  ISLAND. 


HiBBBSHonf  V.  BouTimiAa 

BUB%  RHfBAnrr  ov.  —  An  tgrvement  in  rMtraInt  sf  tndn  §b  aal 
ImMj  Toid  OB  the  ground  of  pobliopolioy  booonio  itoKloBdi 
fliOBtato. 

l!ftAni»  RwTEAXST  ov.  ^ An  tgroomant  byn  teaohor  with  hio  omplofw thnl 
ko  will  not  for  m  year,  after  the  end  of  his  aerrioe^  teaoh  tho 
m  Frenoh  language  or  any  part  thereof,  nor  be  in  any  way 
with  any  peraom  or  inititotiona  that  teaoh  them  in  the  atnto  of  BhoAi 
Idand,  ia  void  beoanae  it  ia  nnreaaonable  and  extendi  beyoad  anything 
afparently  neoeaaary  for  tiio  pioteotion  of  anoh  employee 

Amata  M.  EaUmj  for  the  oomplainani 

JIb$ri  A.  Baher^  for  the  respondent* 

SnNBSB,  J.  The  complainant,  director  of  a  aohool  of  laa> 
gnages  in  Providence,  employed  the  respondent  to  toadi 
French,  from  January  7,  1889,  to  Jnly  1, 1889.  The  oontraet 
in  writing  provided  that  the  respondent  would  not,  daring 
the  year  after  the  end  of  his  service,  *^  teach  the  French  or 
German  language  or  any  part  thereof,  nor  aid  to  teach  them, 
nor  advertise  to  teach  them,  nor  be  in  any  way  connected 
with  any  person  or  persons,  or  institutions  that  teach  them  in 
the  said  state  of  Rhode  Island."  The  respondent's  service 
ended  July  1,  1889;  after  which  time  he  gave  lessona  ui 
French  in  Providence.  This  suit  is  brought  to  restrain  him 
from  so  doing  within  the  time  covered  by  this  contract.  The 
respondent  demurs  to  the  bill,  contending  first,  that  the  con- 
tract is  void  on  the  ground  of  public  policy,  becaose  it  ia* 
poees  a  general  restraint  throughout  the  state;  and  aeoondlji 
because  it  is  unreasonable. 
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Ib  the  contract  void?  For  a  lo^g  time,  beginning  with  the 
Tear  Books,  contracts  limiting  the  exercise  of  one's  ordinary 
trade  or  calling  met  with  much  disfavor  in  the  courts.  Any 
limitation  whatever  was  considered,  in  the  first  reported  case^ 
Year  Book  2,  Hen.  Y.  Pasche,  foL  5,  case  26,  so  far  contrary 
to  law  that  a  plaintiff  suing  thereon  was  sworn  at  by  the 
Jndge,  and  threatened  with  a  fine.  But  it  was  soon  found 
that  to  some  extent  at  least,  such  contracts  help  rather 
than  harm  both  public  interests  and  private  welfare;  that  i 
they  are  necessary  to  trade  itself,  in  order  to  secure  the  sala^ 
at  bit  value,  of  an  established  business,  by  protecting  it 
against  the  immediate  competition  of  the  seller;  also  to  en-^ 
able  one  to  learn  a  trade  or  get  employment  from  another^ 
free  from  the  risk  of  having  the  knowledge  and  influence  thua 
gained  used  to  the  employer's  damage;  to  encourage  invest* 
ment  in  business  enterprises  under  reasonable  safeguards; 
and  for  other  equally  evident  reasons.  Accordingly,  excep* 
tions  to  the  early  doctrine  were  recognized  from  time  to 
time,  until  the  leading  case  of  Mitehd  v.  Reynoldi^  1  P.  Wms. 
181,  when  the  court  established  the  rule  that  a  contract  in 
veetraint  of  trade,  upon  consideration  which  shows  it  waa 
leasonable  for  the  parties  to  enter  into  it,  is  good;  ^  that 
wherever  a  sufficient  consideration  appears  to  make  it  a 
proper  and  useful  contract,  and  such  as  cannot  be  set  aside 
without  injury  to  a  fair  contractor,  it  ought  to  be  maintained^ 
bnt  with  this  constant  diversity,  viz.,  where  the  restraint  is 
general  not  to  exercise  a  trade  throughout  the  kingdom,  and 
where  it  is  limited  to  a  particular  place;  for  the  former  of 
these  must  be  void,  being  of  no  benefit  to  either  party,  and 
only  oppressive."  It  is  to  be  observed  that  the  contract  in 
this  case  was  limited  in  time  to  five  years,  the  term  of  the 
lease  of  a  bakehouse  which  the  plaintiff  had  bought  of  the 
defendant;  and  also  limited  in  space  to  the  parish  of  St. 
Andrew's,  Holborn.  The  case  therefore  did  not  call  for  de» 
oision  upon  a  contract  running  throughout  the  kingdom. 
Nevertheless,  it  has  since  been  commonly  assumed  as  the 
settled  rule  of  law  that  such  a  restraint  is  contrary  to  publio 
policy  and  void.  The  principle  upon  which  this  rule  is  put 
is,  that  the  public  have  the  right  to  demand  that  every  person 
should  carry  on  his  trade  freely,  both  for  the  prevention  of 
monopoly,  and  of  unprofitable  idleness.  The  argument  is, 
if  the  restraint  is  general  throughout  the  realm,  the  publio 
Interest  is  interfered  with,  since  the  party  restrained  can  only 
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resort  to  hit  trade  for  a  livelihood  hj  expatriation.     But  if 
the  restraint  be  looal  and  partial,  the  partj  and  the  pnblie 
may  still  have  the  benefit  of  his  services  in  his  own  land,  in 
some  other  place.    While  this  distinction  has  frequently  beea 
recognised,  the  cases  in  which  it  has  had  the  sanction  of  a 
decision  have  been  few.    In  R<nmUan  v.  AotmSon,  L.  R.  U 
Oh.  Div.  851,  Fry,  J.,  mentions  only  two,  and  these,  he  says, 
seem  to  have  been  decided  upon  the  gronnd  of  unreasonable- 
ness, rather  than  upon  the  ground  of  universality.     In  other 
words,  the  universality  was  held  to  be  unreasonableu    This 
ease,  following  WhUtaker  v.  Howe,  8  Beav.  383;  Jones  r.  Lm, 
I  Hurl.  A  N.  189;  and  Leather  Cloth  Co,  v.  Lonont^  Lw  R.  9 
■q.  845;  expressly  holds  there  is  no  absolute  rule  that  a  cove- 
nant in  restraint  of  trade  is  void  if  it  is  unlimited  in  regard 
to  space.    The  respondent  urges  that  RoudUon  ▼•  SoueiUonj 
L.  B.  14  Ch.  Div.  851,  has  been  overruled  by  the  recent  esse 
of  Damee  v.  Daviee,  L.  R.  86  Ch.  Div.  859;  but  we  do  not 
think  this  is  so.    While  Cotton,  L.  J.,  showing  great  willing- 
ness,  if  not  anxiety  to  overrule  it,  based  his  opinion  upon  the 
ground  that  the  restriction  was  void  because  unlimited  in 
spaoe,  Bowen,  L.  J.,  did  not  put  his  decision  on  that  ground, 
and  Fry,  L.  J.,  adhered  to  his  opinion  in  BoueiUon  ▼.  Aniail- 
fen,  L.  R.  14  Ch.  Div.  851.    That  Dafne$  v.  Daviee,  L.  B.  86  Ch. 
Div.  859,  was  not  received  in  England  as  overruling  the  last* 
named  case,  see  note  to  the  case  in  Law  Quarterly  Review, 
vol.  4  p.  240.    In  view  of  these  cases  we  do  not  Uiink  it  is 
now  the  rule  in  England  that  restraint  throughout  the  king- 
dom is  absolutely  void.    In  this  country  the  cases  have  been 
quite  similar  to  those  in  England.    In  the  recent  ease  of 
Diatnond  MaUh  Co.  v.  Roeber,  106  N.  Y.  473, 60  Am.  Bepu  464, 
Andrews,  J.,  says:  **  It  is  worthy  of  notice  that  meet,  if  not 
all,  the  English  cases  which  assert  the  doctrine  that  all  con- 
tracts in  general  restraint  of  trade  are  void,  were  oases  where 
the  contract  before  the  court  was  limited  or  partiaL    The 
same  is  generally  true  of  the  American  cases.''    In  that  case 
the  defendant  covenanted,  for  the  period  of  ninety-nine  years, 
not  to  engage  in  the  manufacture  or  sale  of  firiction  matches 
within  any  of  the  states  or  territories  of  the  United  States, 
except  Nevada  and  Montana.     The  complainant  sought  to 
restrain  a  breach  of  that  covenant  in  New  York,  the  respond- 
ent claiming  that  the  covenant,  being  general  as  to  New  Yoifct 
was  void.    But  the  court  declared  it  to  be  valid,  in  a  Strang 
and  thorough  opinion,  showing  the  history  of  litigation,  and 
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Um  tendenoj  of  recent  jadicial  decision  upon  this  subject 
TaUng  this  case  in  connection  with  Oregon  Steam  Nav.  Co.  v. 
Winsor^  20  Wall.  64,  we  think  it  cannot  be  said  here,  anj 
more  than  in  England,  that  a  restraint  is  absolutely  yoid, 
upon  grounds  of  public  policy,  because  it  extends  throughout 
a  state.  Public  policy  is  a  variable  test.  In  the  days  of  the 
early  English  cases  one  who  could  not  work, at  his  trade 
could  hardly  work  at  all.  The  avenues  to  occupation  were 
not  as  open  nor  as  numerous  as  now,  and  one  rarely  got  out 
of  the  path  he  started  in.  Contracting  not  to  follow  one's 
trade  was  about  the  same  as  contracting  to  be  idle,  or  to  go 
abroad  for  employment.  But  this  is  not  so  now.  It  is  an 
everyday  occurrence  to  see  men  busy  and  prosperous  in  other 
pursuits  than  those  to  which  they  were  trained'  in  youth,  as 
well  as  to  see  them  change  places  and  occupations  without 
depriving  themselves  of  the  means  of  livelihood,  or  the  state 
of  the  benefit  of  their  industry.  It  would  therefore  be  absurd, 
in  the  light  of  this  common  experience,  now  to  say  that  a  man 
shuts  himself  up  to  idleness  or  to  expatriation,  and  thus  injures 
the  public,  when  he  agrees,  for  a  suflScient  consideration,  not  to 
follow  some  one  calling  within  the  limits  of  a  particular  state. 
There  is  no  expatriation  in  moving  from  one  state  to  an- 
other; and  from  such  removals  a  state  would  be  likely  to 
gain  as  many  as  it  would  lose.  We  do  not  think  public  policy 
demands  an  agreement  of  the  kind  in  question  to  be  declared 
Toid,  and  we  do  not  think  such  a  rule  is  established  upon  an* 
thority.  We  therefore  hold  that  the  agreement  set  out  in  the 
bill  is  not  void  simply  because  it  runs  throughout  the  state. 
Is  the  contract  unreasonable?  Courts  should  be  slow  to 
set  aside  as  unreasonable  a  restriction  which  has  formed  a 
part  of  the  consideration  of  a  contract.  Yet  when  it  is  a  re* 
Btriction  upon  individual  and  common  rights,  which  only 
oppresses  one  party  without  benefiting  the  other,  all  courts 
agree  that  it  should  not  be  enforced.  In  determining  the 
reasonableness  of  a  contract,  regard  must  be  had  to  the  nature 
and  circumstances  of  the  transaction.  For  example,  if  one 
has  sold  the  good  will  of  a  mercantile  enterprise,  receiving 
pay  for  it  upon  an  agreement  not  to  engage  in  the  same  busi- 
ness in  the  same  state  for  a  oertain  time,  such  a  stipulation 
would  stand  upon  quite  a  different  footing  from  the  similar 
stipulation  of  a  mere  servant  in  an  ordinary  local  business. 
In  many  undertakings,  with  modem  methods  of  advertising 
and  exilities  for  ordering  by  telegraph  or  mail  and  sending 
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goods  by  railroad  or  express,  it  woald  matter  little  whethor 
one  was  located  at  Providenoe  or  Boston  or  some  other  plaea 
Id  snoh  cases  a  restriction  embracing  the  state  or  even  a 
larger  territory  could  not  be  said  on  that  account  to  be  unrea- 
sonable, for  without  it  the  seller  might  immediately  destroy 
the  yalue  of  what  he  sold  and  was  paid  for.  Bat  it  is  unrein 
sonable  to  ask  courts  to  enforce  a  greater  restriction  than  is 
needed*  So  it  has  been  uniformly  held  that  restrictions  which 
go  too  far  are  void.  As  was  said  in  the  note  of  the  Lav 
Quarterly  Review  above  cited:  *' Covenantees  desiring  the 
maximum  of  protection  have  no  doubt  a  difficult  task.  Whea 
they  fail  it  is  commonly  because,  like  the  dog  in  the  fM% 
they  {^asp  at  too  much,  and  so  lose  all/'  Beside  the  matter 
«f  protection;  the  hardship  of  the  restriction  upon  the  party 
and  the  public  should  also  be  considered. 

In  the  present  case  we  think  the  restriction  is  unreasonable; 
not,  as  a  rule  of  law,  because  it  extends  throughout  the  stata^ 
but  because  it  extends  beyond  any  apparently  neoessary  pro- 
tection which  thetK>mplainant  might  reasonably  require,  and 
thus,  without  benefiting  him,  it  oppresses  the  respondent  and 
deprives  people  in  other  places  of  the  chance  which  might  be 
offered  them  to  learn  the  French  and  Oerraan  languages  of 
the  respondent    The  complainant  urges  that  he  has  estab- 
lished a  school  in  Providence,  at  great  expense,  to  teach  lan- 
guages by  a  new  method,  where  scholars  come  from  all  parts 
of  the  state;  and  that  by  reason  of  the  small  extent  of  the 
state  and  the  ease  of  passing  to  and  fro  within  it,  such  a  re- 
iitriction  is  reasonable  and  necessary  to  keep  teachers  from 
setting  up  similar  schools  and  enticing  away  his  scholars. 
All  this  may  be  true  with  reference  to  Providenoe  and  its 
Ticinity.    But  while,  as  is  averred,  many  pupils  from  all 
parts  of  the  state  may  come  to  Providence  as  a  center,  for  the 
same  reason  few  would  go  to  other  places.    For  example,  a 
school  in  Westerly  or  Newport  would  not  be  likely  to  draw 
scholars  from  Providenoe  or  places  from  which  Providence  is 
more  easily  reached.    Indeed,  the  complainant  says  he  offered, 
after  the  contract  was  made,  and  now  offers,  to  allow  the  re- 
apondent  to  teach  in  Newport,  thereby  admitting  that  the 
restriction  is  greater  than  the  necessity.    The  people  of  New- 
port, Westerly,  and  other  places  have  the  right  to  provide  foe 
education  in  languages  without  coming  to  Providenoe.     It  ii 
bard  to  believe,  and  the  bill  does  not  aver,  that  losing  the 
few,  if  any,  from  some  raeh  place,  who  might  kave  tlia 
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plainantif  the  respondent  were  to  teach  there,  would  serioasly 
afiTeot  the  complainant's  school.  Teaching  in  Providence,  or 
in  anj  place  from  which  the  complainant  receives  a  consider- 
able number  of  pupils,  might  affect  it,  and  a  restriction  lim- 
ited accordingly  might  be  reasonable,  but  we  think  it  is 
unreasonable  to  go  further. 

The  complainant  bought  nothing  of  the  respondent  whose 
Talue  he  now  seeks  to  destroy.  He  hired  the  latter  as  a 
teacher  at  no  more  than  fair  wages.  He  needs  and  has  the 
right  only  to  be  secured  against  injury  to  his  school  from 
teachers  who  may  entice  away  his  scholars  after  leaving  his 
•mploy.  The  contract  clearly  goes  beyond  this.  The  demur- 
ter  must  be  sustained.  

OOHTBIOIB  ZV  RssntAIXT  OV  TaADB   WETHm   TBI   StATB  — WSVTHBB 

Taud.  —  An  agreemenfe  in  nstninfe  of  trad«  throughoat  the  •ntiro  area  of 
a  ttato  ia  nnieasonabU  and  Toidt  WrigM  t.  Ryder,  86  OaL  342;  95  Am.  Daa 
106^  and  note;  Tc^lor  t.  Blan^ard,  13  Allen,  370;  90  Am.  Deo.  203,  and 
■ote)  More  t.  Borniet,  iO  CaL  251;  6  Aol  Rep.  621.  But  lee  HeweU  v,  Mey* 
mimft  9  Mont  254,  .18  Adl  St  Rep.  738,  for  a  oaae  in  whioh  anoh  a  eon* 
tract  was  lield  valid.  For  a  ooUeotion  of  the  notee  and  oaaee  diecneaing  the 
•abject  of  contraota  in  reatiaint  of  trade^  ■••  note  to  Okofim  r.  Brown,  39 
Am.  St  Kep^  301. 


Ferguson  v.  Nbilsov. 

[17  Rrodb  Tmlamo,  8D 

Ifjti^Twi  WOKAir  IB  HOT  AmSWSBABLB    VOB   TBI   KJMUOBNCn  OV  ▲  8ll^ 

TAVT  employed  by  her  while  living  separate  and  apart  from  her  hoe* 
band  becaose^  notwithibanding  snoh  separation,  the  is  not  oompetent  to 
make  a  vaUd  contract  for  the  employment  of  a  aerrant 

Franei9  B.  Peekham  and  Patrick  J,  Oalvin^  for  the  plalntifll 
Samud  R.  Honey  for  the  defendant. 

Stiness,  J.  The  plaintiff  brings  this  aotion  to  recover 
damages  for  the  negligence  of  the  defendant's  servant  in  driv- 
ing. The  defendant,  now  a  widow,  pleads  coverture  at  the 
time  of  the  alleged  negligence;  to  whioh  the  plaintiff  replies 
that  at  said  time  the  defendant  was  living  separate  and  apart 
from  her  husband,  who  was  then  a  resident  of  New  York  and 
never  a  domiciled  inhabitant  of  Newport;  that  the  defendant 
maintained  herself  separately  in  Newport,  hiring  her  own 
servants  and  paying  them  from  her  own  income,  including 
the  servant  whose  negligence  is  complained  of;  and  that  such 


856  Vu»uaoH  ••  Nsujkmu  [ILL 


■errant  wai  under  her  direction  and  ojntroL  To  this  rep& 
cation  the  defendant  demnrs.  The  replication  does  not  nt 
out  facta  to  bring  the  case  within  Pablic  Statutes  of  Rhode 
Island,  c  165;  and  therefore  the  question  is,  simplj,  whether 
a  married  woman  is  liable  for  the  negligence  of  a  servant 
emplojsd  by  her  apart  from  her  husband.  At  oommos 
law  a  married  woman  is  incapable  of  making  a  contracti 
and  consequently  incapable  of  holding  the  relation  of  master 
to  servant  If  she  hired  domestic  servants  or  others  whose 
service  the  husband  accepted,  it  was  held  she  did  so  as  her 
husband's  agent  and  on  his  behalf.  They  were  his  servants 
and  not  hers,  and  he  alone  was  responsible  to  and  for  them. 
But  the  plaintiff  contends  that  as  a  married  woman  is  liaUe 
jointly  with  her  husband  during  oovertnre,  and  solely  after 
his  death,  for  her  own  torts,  this  action  can  be  maintained 
against  the  defendant,  and  that  her  liability  nndar  a  oon- 
tract  of  hiring  is  not  the  test  of  his  right  to  sue. 

That  a  married  woman  is  liable  for  her  torts,  as  claimed 
by  the  plaintiff,  Is  a  general  rule,  which  has  been  recognised 
by  this  court  in  Curry  v.  AUen^  14  R.  I.  843.  But  whether 
this  rule  embraces  negligence,  we  need  not  now  decide,  since 
this  case,  as  presented,  does  not  involve  the  negligence  of  the 
defendant,  but  only  that  of  a  servant,  while  she  was  a  fem§ 
covert.  If  she  is  liable  at  all,  her  liability  must  rest  npon  the 
same  ground  as  that  of  any  master  or  principal  for  the  act  of 
a  servant  or  agent  The  foundation  of  the  rule  respondeat 
euperior  is  contract,  express  or  implied,  by  means  of  which 
the  servant  stands  in  the  place  of  the  master,  so  that  his  set 
is  regarded  as  the  master's  act  If,  therefore,  there  is  not 
and  cannot  be  a  contract  of  hiring,  there  can  be  no  represen- 
tation of  one  by  the  other,  and  no  ground  for  the  application 
of  the  rule.  There  is  no  substantial  difference  between  hold- 
ing a  married  woman  liable  directly  on  a  contract,  or  indi- 
rectly  for  breach  of  a  duty  imposed  upon  her  by  the  contract 
Although  the  plaintiff  is  not  a  party  to  a  contract  with  her, 
yet  when  he  asserts  a  relation  based  upon  a  contract,  as  the 
foundation  for  a  consequent  breach  of  duty,  his  position  is 
essentially  the  same  as  that  of  one  who  sets  up  the  same  con- 
tract, in  order  to  recover  directly  for  its  breach.  If  we  should 
say  she  is  liable  for  the  tort  because  of  the  relation,  we  should 
say  there  was  a  contract  which  made  her  liable;  for  if  the 
driver  was  her  husband's  servant,  and  not  hers,  of  course  she 
is  not  responsible  for  him;  but  if  he  was  her  servant,  and  not 
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the  hnsband'Oy  bow  oould  a  oonrti  for  exampla^  return  him 
Jadgment  if  he  were  to  soe  for  wages  upon  the  oontractf  Tbm 
aame  thing  is  true  of  married  women  which  was  held  in  re- 
gard to  infants,  in  Jennings  ▼•  BundaU^  8  Term  Rep.  335,  thai 
there  is  no  liability  for  torts  dependent  upon  a  contract. 
Lord  Eenyon  said:  "  If  it  were  in  the  power  of  a  plaintiff  ta 
conyert  that  which  arises  out  of  a  contract  into  a  tort,  ther« 
would  be  an  end  of  that  protection  which  the  law  affords  ta 
infants/'  We  have  been  somewhat  surprised  that  neither 
the  diligence  of  counsel,  nor  our  own  research,  has  brought  to 
light  any  cases  like  the  one  before  us;  and  yet  the  absence  of 
authority,  on  a  case  so  likely  to  have  occurred  before,  is  per* 
haps  the  best  authority  for  the  conclusion  that  a  married 
woman  has  never  been  thought  to  be  liable  for  tort  based 
upon  a  contract  relation.  There  are  cases  where  a  married 
woman  has  made  false  representations  in  matters  of  contract; 
bot  in  these  it  has  been  held  that  an  action  will  lie  neither 
against  the  husband  nor  wife.  In  Liverpool  Addphi  Loan 
Au'%  V.  Fairhuret,  9  Ex.  422,  Pollock,  C.  B.,  said:  *^kfenu 
weeri  is  unquestionably  incapable  of  binding  herself  by  a 
oontract;  it  is  altogether  void,  and  no  action  will  lie  against 
her  husband  or  herself  for  the  breach  of  it.  But  she  is  un* 
doubtedly  responsible  for  all  torts  committed  by  her  during 
coverture,  and  the  husband  must  be  joined  as  a  defendant 
They  are  liable,  therefore,  for  frauds  committed  by  her  on 
any  person,  as  for  any  other  personal  wrongs.  But  when  the 
fraud  is  directly  connected  with  the  contract  with  the  wife, 
and  is  the  means  of  effecting  it,  and  parcel  of  the  same  trans- 
action, the  wife  cannot  be  responsible  and  the  husband  be 
sued  for  it  together  with  the  wife."  See,  also,  Keen  v.  Hart' 
fliann,  48  Pa.  St  497;  88  Am.  Dec.  472;  Woodward  v.  Bamee^ 
46  Vt  882;  14  Am.  Rep.  626;  Owens  t.  Snodgrass,  6  Dana, 
229;  Curd  v.  Dodds,  6  Busb,  681.  If,  then,  a  married  woman 
is  not  liable  for  a  positive  fraud  connected  with  a  contract, 
much  less  is  there  reason  to  hold  her  liable  for  the  negligence 
of  a  third  person  for  whose  acts  she  can  only  be  answerable 
under  a  contract  relation* 

The  incapacity  of  a  wife  to  enter  into  a  contract  on  her  own 
behalf  arises  from  the  fact  of  marriage,  and  does  not  depend 
upon  the  other  circumstances  under  which  she  may  seek  to 
met  In  some  states  the  incapacity  has  been  removed  or 
modified  by  statute,  but  in  this  state  there  has  been  no  change 
sufficient  to  cover  the  claim  made  in  this  case*    Hence  the 
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fkot  let  up  by  the  plaintiff  in  his  replication,  that  the  defeoi* 
ani  was  living  separate  from  her  husband,  does  not  affect  tfai 
question  at  issue;  since  it  does  not  alter  her  character  or  cod* 
ditioui  nor  relieve  her  from  the  disabilitj  which  the  law  im« 
pooei  upon  married  women:  MatihaU  t.  RuUofif  8  Term  Befk 

While  there  are  cases  which  have  gone  far  towards  treating 
a  married  woman,  living  apart  firom  her  husband,  as  a  Jem$ 
tdUj  yet  such  decisions,  it  will  be  found,  have  generally  heeo 
induced  by  circumstances  which  do  not  appear  in  this  casa 
Where  the  husband  had  been  banished,  or  had  abjured  tbt 
realm  and  was  an  alien,  or  was  so  situated  that  he  might  bs 
treated  as  civilly  dead,  the  courts  in  England  long  ago  re- 
laxed the  rules  to  meet  apparent  necessities,  and  practically 
treated  the  wife  as  a  widow:  Marsh  v.  Hutehinaon^  2  Bos.  ft  P. 
228.    In  this  country  eourts  have  followed  the  same  course: 
Gregory  v.  Pavi^  15  Mass.  81;  even  to  the  extent,  in  one  case^ 
of  holding  that  where  a  husband,  leaving  his  family  without 
providing  for  them,  went  to  another  state,  it  was  equivalent 
to  abjuring  the  realm,  and  enabled  the  wife  to  sue  and  be 
sued  as  a  feme  $ole.    Other  cases  have  been  very  liberal  with 
married  women  in  the  matter  of  their  capacity  to  act  separate 
from  their  husbands,  when  circumstances  seemed  to  require 
it,  but  we  need  not  consider  them  in  this  case.     The  same 
arguments  which  are  urged  in  behalf  of  a  wife  whose  husband 
lives  abroad  or  in  another  state  apply  with  almost  equal  foroe 
to  one  abandoned  by  her  husband  while  he  remains  in  the 
same  state;  and  yet,  in  the  latter  case,  aside  from  statutory 
provisions,  no  one  would  claim  that  the  wife  could  act  alone. 
In  trying  to  mitigate  hardships,  courts  sometimes  illustrate 
the  maxim  that  extreme  cases  are  the  quicksands  of  the  law. 
But  wherever  the  line  of  the  law  may  be  elsewhere,  we  think 
our  statuteSi  relating  to  married  women  and  their  property, 
go  as  far  as  it  has  been  intended  to  go  in  the  way  of  removing 
their  disabilities  in  this  state.    To  adopt  the  plaintiff's  claim 
in  this  case  would  be  judicial  legislation,  ingrafting  a  new 
provision  upon  the  statute  which  is  substantially  an  adopticn 
of  the  principle  of  the  English  rule.    The  same  claim  was 
pressed  upon  the  court  in  Mason  v.  Jordan^  18  R.  L  193,  in 
the  case  of  a  deed,  but  it  was  not  allowed  there;  nor  do  we 
think  we  should  allow  it  here  in  the  case  of  a  contract    The 
demurrer  to  the  replication  must  therefore  be  sustained. 
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HusBAvo  An  WiFi^Coimuon  ow  Wnrs.  —  A  married  woman  can  ia 
ao  ease  be  raed  npon  a  mere  personal  oontraot  made  by  her  during  oover- 
tiire,  although  she  lives  apart  from  her  husband:  Harrk  t.  Taylor,  3  Sneed, 
636;  67  Am.  Deo.  676^  and  note;  Bogen  t.  PhUip§,  8  Ark.  S06;  47  AnL  Deow 
727»  and  note.  The  contracts  of  married  women  were  void  at  the  common 
law  and  ia  equity,  so  far  as  imposing  personal  obligations  is  concerned:  SiteU 
T.  SnaU,  12S  HL  i03;  6  Am.  St.  Rep.  520,  and  note;  Dobbin  ▼.  Hvbbard,  17 
Ark.  189|  05  Am.  Deo.  425,  and  note  with  the  oases  discussing  this  subject 
odUeotodi  Bmlon  r.  MarOaH  4  OiU,  487;  45  Am.  Dea  171,  and  note.  The 
eommon-Iaw  rule  that  the  wife  during  coTcrture  is  incapable  of  entering  into 
an  executory  oontraot  is  nnohanged  in  Indianas  8Uven$  t.  Pariah^  29  Ind. 
980;  95  Am.  Deo.  630^  and  note.  See  especially  the  extended  note  to  Hoy- 
wood  T.  Barker,  88  Am.  Rep.  764,  discussing  the  liability  of  a  wile  on  her 
itraots  whom  iho  hM  beoa  dseerted  by  bar  husband. 


Adams  v.  Flbtohb& 

[17  BHQDB  ttLAXO^  117.] 

VvBiABCBi— LiVBixmo  An  Turjjre. — A  Houi  OovsnuroiBD  nr  a  Barn^ 
WAUL  to  bo  used  for  putting  coal  into  a  cellar,  and  proTided  with  a  suit- 
able oorer,  though  no  license  has  been  given  for  its  oonstmction  or  main- 
tenance, is  not  a  nuisance,  and  therefore  the  landlord  of  the  premises 
OB  which  sudh  a  hole  is  maintained  is  not  answerable  for  injuries  receiTed 
by  a  pedestriaa  in  falling  through  the  hole  beoause  of  the  negligence  of 
the  lessee  or  his  agents  in  leaTiag  it  open  and  unguarded  while  putting 
eoal  into  the  oeUar. 

OharUi  BradUy  and  WalUr  F.  AngeU^  for  the  plaintiff. 

Nichdw  Yan^  Slyek  and  Oyrm  M.  Van  Slyek^  for  the  de- 
bndant. 

Mattssoii,  J.  This  is  an  action  of  trespass  on  the  case  to 
recover  for  injuries  receiTed  by  the  plaintiff  on  Maj  27, 1889, 
from  falling  into  a  coal  hole  in  the  sidewalk  adjoining  the  de- 
fendant's premises  on  Dorrance  Street,  in  Providence.  It 
appeared  in  eyidenoe  that  Dorrance  Street  was  a  pnblic  high- 
way, and  that  the  defendant  was  and  had  been  for  several 
years  prior  to  the  accident  the  owner  of  a  building  known  as 
the  Narragansett  Hotel  building,  adjoining  said  street  The 
eellar  of  the  building  extended  under  the  sidewalk  on  Dor* 
ranee  Streetiand  opened  into  the  street  through  the  hole,  into 
which  the  plaintiff  felL  The  hole  was  constructed  and  used 
Ibr  putting  coal  into  the  cellar.  No  license  or  other  author- 
ity was  shown  by  the  defendant  for  maintaining  the  hole  or 
the  eellar  under  the  highway.  At  the  time  of  the  accident 
that  part  of  the  building  adjacent  to  the  sidewalk  in  question 
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was  leased  to  one  Lewis  H.  Humphrey,  who  was  in  occupa- 
tion. The  lease  contained  a  covenant  by  the  defendant  ts 
keep  the  exterior  of  the  building  in  repair.  At  the  time  d 
the  demise  the  coal  hole  was  provided  with  a  suitable  cover, 
which  fitted  down  into  the  sidewalk,  so  that  it  oonld  not  be 
raised  without  considerable  eSbrt  At  the  time  of  the  acd- 
dent  the  cover  had  been  removed  and  the  hole  left  open  and 
unguarded  by  the  agents  of  the  lessee  while  they  were  putting 
coal  into  the  cellar' for  his  use.  At  the  trial  the  court  ruled; 
1.  That  the  hole  in  the  sidewalk  and  the  cellar  under  it  did 
not  constitute  a  nuisance  as  long  as  they  were  properly  cov- 
ered; and  2.  That  the  defendant  was  not  liable  for  an  injuiy 
to  the  plaintiff  resulting  from  the  removal  of  the  cover  by  the 
lessee  or  his  agents,  for  the  purpose  and  in  the  manner  shown 
by  the  testimony  as  above  stated;  and  accordingly  instructed 
the  jury  to  return  a  Terdict  for  the  defendant  To  these  nil* 
ings  and  this  instruction  the  plaintiff  duly  excepted,  and  now 
petitions  for  a  new  trial,  alleging  that  said  nUingB  and  in- 
structions were  erroneous. 

It  was  agreed  at  the  hearing  that  the  coal  hole  in  question 
was  constructed  prior  to  any  legislation,  state  or  municipal, 
relating  to  yaults  under  sidewalks  and  coal  holes.  To  entitle 
the  plaintiff  to  recover  against  the  defendant  as  the  owner  of 
the  property,  it  must  appear  that  the  coal  hole  was  a  nuis- 
ance at  the  time  the  property  was  leased  to  the  tenant:  J&ycs 
T.  Martin^  15  R  L  558;  Omng$  ▼•  Jotum,  9  Md.  108;  Bich  v. 
BatUrfield^  4  Com.  B.  783,  801.  The  case  does  not  show  that 
the  coal  hole  was  faulty  in  its  construction,  or  that  it  had  be- 
come defective  or  out  of  repair,  so  as  to  be  dangerous  to  pei^ 
sons  passing  over  it  at  the  time  of  the  demise.  The  plaintiff^ 
however,  claims  that  it  was  a  nuisance,  because  no  lioense  or 
authority  from  the  public  was  obtained  for  its  construction 
and  maintenance.  He  cites  several  cases  which  apparentiy 
support  this  claim:  Oongreve  v.  Smithy  18  M.  Y.  79;  Oongrgm 
V.  Morgan^  18  N.  Y.  84;  72  Am.  Dec  495;  WendeU  ▼.  Ifayor 
€<e.,  39  Barb.  829;  Clifford  v.  Dam,  81  N.  Y.  52.  The  doctrine 
ef  these  cases  is,  that  the  public  are  entitled  to  the  street  in 
the  condition  in  which  they  have  placed  it,  and  whoerer  with- 
out special  authority  materially  obstructs  it  or  renders  its  use 
hazardous  by  doing  anything  upon,  above,  or  below  the  surCacs^ 
is  guilty  of  a  nuisance;  and,  as  in  all  other  cases  of  public  nui* 
sance,  individuals  sustaining  special  damage  from  it,  without 
any  want  of  due  care  to  avoid  injury,  have  a  remedy  by  action 
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against  the  author  or  person  oontinuing  the  nulBance;  that  no 
qnestion  of  negligence  can  arise,  the  act  being  wrongful.    He* 
argues  that  as  a  sidewalk  with  a  coal  hole  in  it  is  necessariljr 
less  safe  than  a  sidewalk  without  such  a  coal  hole,  it  is,  in  the 
absence  of  special  authority  for  its  construction  and  mainte- 
nance, a  nuisance,  and  tlierefore  the  landlord  is  bound  at  his 
peril  to  keep  such  opening  covered,  so  that  the  highway  will 
be  as  safe  as  if  it  were  not  there.     We  infer  from  the  cases 
eited,  although  the  cases  themselves  do  not  show  it,  that  in 
Kew  York  there  had  been,  prior  to  the  earliest  decisions,  some 
legislation  placing  the  entire  control  over  the  streets  in  the 
municipal  authorities,  and  forbidding  the  abutting  owner 
ftx>m  exercising,  without  special  license  or  authority,  the 
usual  rights  of  such  owner.    If  this  inference  be  correct,  the 
eases  were  not  like  the  present,  since  in  the  present,  as  was 
conceded  at  the  hearing,  no  such  legislation  existed  when  the 
0oal  hole  was  constructed.    If  in  the  cases  cited  there  bad 
been  such  legislation,  the  reasoning  of  the  eourts  seems  un« 
•bjectionable;  but  if  not,  we  think  that  they  unduly  restrict 
the  rights  of  the  abutting  owner  in  the  street     In  Fisher  v. 
ThirkeU,  21  Mich.  1,  20,  4  Am.  Rep.  422,  the  court,  after  com- 
menting on  these  New  York  cases,  says:  "We  are  satisfied 
that  at  common  law  the  making  of  such  excavations  under 
sidewalks  in  cities,  and  the  .scuttles  therein,  for  such  pur. 
poses  as  this  was  made  and  used  for,  were  not  treated  as  nui- 
sances in  themselves,  or  in  any  respect  illegal,  unless  the  walk 
was  allowed  to  remain  broken  up  for  an  unreasonable  length 
•f  time,  or  the  work  was  improperly  or  unsafely  constructed, 
though  it  would  afterwards  become  a  nuisance  if  not  kept  in 
repair.    Judging  from  the  reported  cases,  the  usage  or  custom 
of  constructing  such  works  in  cities  seems  to  have  been  in 
England  for  a  long  period  as  general  as  we  know  it  has 
been  in  this  country.     And,  though  we  find  many  decided 
oases  in  the  English  books  for  private  injuries  caused  by 
these  structures  being  out  of  repair,  and  indictments  for  ob- 
structing highways  and  streets  in  a  great  variety  of  ways,  we 
have  been  cited  to  no  English  cases,  and  have  discovered 
none,  in  which  such  works  have  been  held  illegal  in  them- 
selves, when  properly  and  safely  made,  without  any  legisla- 
tive permission,  or  that  of  the  municipal  authorities.    Their 
legality  seems,  in  all  the  cases,  to  have  been  assumed  by  the 
courts  without  any  showing  of  such  special  authority  or  any 
aathority.   They  have  been  treated  as  nuisances  when  allowed 
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to  bo  oat  of  repair,  and  priTate  actions  have  fiieqnentlj 
sustained  for  injuries  received  in  consequence;  bnt  we  find  no 
intimation  of  their  original  illegality  when  safely  and  prop- 
erly constructed." 

In  2  Dillon  on  Municipal  Corporations,  see.  656b,  tiie  rights 
of  the  abutting  owner  and  of  the  public  in  streets  are  thus  de^ 
lined:  ''The  abutter  is  entitled  as  of  right,  subject  to  mnnid- 
pal  and  public  regulation,  to  make  any  beneficial  use^of  the  sal 
of  the  street  which  is  consistent  with  the  prior  and  paramount 
rights  of  the  public  therein  for  street  purposes  proper.  The 
right  of  the  public  to  use  the  streets  not  only  for  travel  and 
passage,  but  for  sewer,  gas,  water,  and  steam  pipes  and  the 
like  purposes,  is,  of  course,  paramount  to  any  proprietary 
rights  of  the  abutter.  The  abutter  may,  as  a  logical  and 
necessary  result,  it  is  believed,  whether  the  fee  is  in  him  or 
in  the  public,  build  as  of  right  underground  house  vaults  in 
the  streets,  subject,  of  course,  to  the  paramount  right  of  the 
public  for  street  uses  proper  where  the  two  rights  oome  in 
competition,  and  subject  also  to  reasonable  legislative,  muoi- 
oipal,  or  police  regulations  as  to  location,  mode  of  constructioii, 
and  use  of  such  vaults.''  And  in  a  recent  New  Jersey  case, 
WMer  V.  MeCormiek,  52  N.  J.  L.  470,  it  is  said:  *'The  public 
right  is  paramount,  and  includes  the  right  to  have  the  street 
safe  for  travel.  That  of  the  abutting  owner  is  subordinate  to 
this  public  right  He  may  use  the  highway  in  front  of  his 
premises,  when  not  restricted  by  positive  enactment,  for  load- 
ing and  unloading  goods,  for  vaults  and  shutes,  for  awnings, 
for  shade  trees,  etc.,  but  only  on  condition  that  he  does  not 
unreasonably  interfere  with  the  safety  of  the  highway  for 
public  travel.''  And  see  also  3  Kent's  Com.  *443;  MeCariky 
V.  City  of  SyracuUj  46  N.  Y.  194. 

We  are  of  the  opinion  that  the  want  of  a  special  license  or 
authority  to  construct  and  maintain  the  coal  hole  in  question 
did  not  constitute  it  a  nuisance;  and  we  are  also  of  the  opin- 
ion that  the  rulings  and  instruction  of  the  court  to  the  jury 
at  the  trial  were  correct,  and  that  a  new  trial  should  be  de- 
nied and  the  petition  dismissed. 


Lakdlord  AMD  Tan  AST  — Landlord's  LTARnrrr  loa  Dsncnva  Cm* 
omoir  ov  Pamun.  — Where  a  ooel  hole  hu  been  ezoftTated  im  tte  eide> 
walk  of  a  eity  and  was  eo  need  by  a  laseee  of  the  premiaee  for  tlM  bamAl  el 
wliieh  it  wae  made^  and  in  oonseqnenoe  of  iti  defeotiTO  eoreriBg  a  penoa 
pasting  along  the  itreet  wae  injured,  the  lessee  may  be  soed  aepamtely  or 
Jointlj  with  the  owner  for  the  injuries  sastaiaed.     "The  landlord  ronted  a 
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uid  took  rent  for  il  The  tenant!  used  it  and  paid  renti  so  they 
all  bo  eonoidered  as  oonttnuing  and  rooponsiUo  for-  tho  nnisanoo  *t 
hwimr.  Wood,  61  K.  Y.  2M;  10  Am.  Rep.  603;  \m%  too  tWerr.  ThMbO, 
SI  Mioh.  I;  4  Aol  Rep.  422.  Where  a  ooal  hole  is  eonstrnoted  by  a  tonaat 
la  tho  aidowalk  in  front  of  the  leased  premises  in  a  nsoal  and  proper  manner, 
bat  by  tho  aot  of  a  atranger  it  is  put  in  a  dangerona  oonditionv  the  landlord 
wlQ  Bot  bo  liable  for  injnriea  oansed  thereby  when  he  has  no  notice  or 
kaowlo4co  of  tho  dofoets  Woffr.  KUpairick  101  N.  Y.  146;  64  Am.  Rop. 
im  As  to  whether  an  nnfenoed  opening  in  a  sidewalk  is  a  nnisanoo  for 
^Hiioh  tho  landlord  wiU  bo  liable^  see  £ifv  t.  ^'Aompton,  87  Pa.  St.  866}  30 
Aok  Rop.  864^  and  tho  extended  note  to  MeAlpkt  t.  Powettf  26  Am.  Rop. 
862.*  See  also  extended  note  to  ifildrly  r.  Fotiert  26  Am.  Rep,  633;  on  what 
obotraotiona  to  highways  are  nnisanoes  and  tho  liability  of  those  maintaining 
ih(Sau  In  tho  absenoe  of  frand  or  deceit  a  landlord  is  not  liable  to  a  tenant 
mt  hisgoist  for  obrioas  dofoots  in  the  leased  premises,  whldh  do  not  oonsti* 
tiUs  n  nnisanoes  Jlrrt  t.  Jordan,  111  Ho.  424|  mUe,  643;  and  oq^eoiaUj  notSk 


Shbrriblb  V.  Chaffer. 

P?  BnOOB  IkLAlID^  ISOw] 

ov  FRoranrr  fbom  Bxboutioh  d  tbi  Dmos^  PnKMiA& 
PninunB.  — If  bo  doss  not  olaim  i%  no  one  also  oan  have  tho  bonoflt 
of  it.    Honoe  his  mortgagee  oannot  make  the  ebdm  whon  ho  doss  nol 

dfnbrote  E.  TPdsf,  for  the  plaiotiff. 

JSbr6#fi  B.  Wood  and  William  FiUh,  for  the  defendant 

Per  CuBiAif.  This  is  replevin  for  goods  and  ohattels  taken 
kj  the  defendantk  a  deputy  sheriff,  io  attaohtnent  on  a  writ 
8ig|dn8t  one  Joseph  F.  Breitschmidt,  a  hairdresser,  who  was  in 
possession  of  them  when  attached.  The  plaintiff  claims  them 
hj  virtue  of  a  mortgage  tijLren  on  them  and  duly  recorded  long 
befine  the  attachment  The  defendant  claims  that  the  mort- 
gagor being  left  in  possession,  his  interest  was  attachable  under 
Public  Statutes,  Rhode  Island,  c.  208,  sec.  4L  The  plaintiff 
replies  that  the  goods  and  chattels  were  the  working  tools  of 
the  mortgagor,  necessary  in  his  own  practice,  and  as  such  ex- 
empt from  attachment,  under  Public  Statutes,  Rhode  Islandi 
e.  209,  sec.  4,  cL  2. 

The  court  of  oommon  pleas  where  the  case  was  tried  ruled 
that  the  questioin  of  exemption  could  not  be  raised,  in  this 
Buit,  by  the  plaintiff.  The  plaintiff  excepted.  The  question 
is  whether  the  ruling  was  right.  The  decisions  on  the  matter 
are  discordant:  Freeman  on  Executions,  sees.  211,  212.  We 
think  the  better  view  is  that  the  exemption  is  the  debtor's 
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penonal  privilege,  and  thai,  when  the  property  is  mttaehed 
while  in  the  debtor's  possession,  it  is  for  him  to  assert  ths 
exemption  if  he  wishes  to  claim  it,  and  if  he  does  not  claim 
it,  no  one  else  can  have  the  benefit  of  it.  There  is  no  reason, 
in  legal  oontemplation,  why  a  mortgagee  ander  a  mortgags 
duly  recorded  should  have  the  benefit  of  it,  if  tlie  mortgagor 
does  not  claim  it,  since  it  is  the  mortgagor's  interest,  not  hii, 
that  is  attached,  his  interest  being  primarily  payable  oot  of 
the  proceeds  in  case  of  sale  under  the  attaohmeat.  In  the 
ease  at  bar  it  does  not  appear  (that  the  plaintiff  offered  proof 
of  any  claim  to  the  exemption  by  the  mortgagor, 
ions  overruled. 


Szsoonos  —  KzncmoH  PmovAL  Pbitii.mb.  ~Th«  rf^of 
li  m  pwsonil  priTileg*  and  oumok  bt  AMigned  «r  told  by  ths  delyfcors 
kmft  Afpttd,  aePb.8l.60e;S0AiiLl>M.SM^sad  M*tb    8m 
aolt  Is  JbiMMs  ▼.  «M<I^  7S  Am.  Dm.  741*  whiis  lUi  %Qiolioa  Is 
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P7  BaOOB  IftLAllD^lULl 

An  SiBTAirr.— Ova  is  vor  ▲  SiaTAirr  ov  a  Tsstatob  ass 
KirrrrLSD  so  Pabtioipatb  as  Suoh  ia  m  beqaMt  in  fmror  oi  tlia  Mrraati 
in  bis  •mploy  nt  bit  dentb,  if  be  did  not  lerT*  sneb  tottetor  sostinwNHlyi 
tbongb  be  wm  •mployed  for  MToral  yenn,  two  dnyi  and  aoco  Meb 
WMk,  at  Joba  of  boasedlMaing  and  tba  lika^  and  in  otbarwiae  ^^rMI-'g 
liio  regular  Mrvanta^  and  wm  in  fMl  M  amployed  at  tha  tisM  of  Hm 
ItiUtor'i  deatb. 

CharfM  P.  RohinMtm^  for  the  complainant 

Oeorge  J,  West^  for  the  respondents,  Crosby  and  wife. 

Edwin  D.  MeQwnmu»  and  John  Doran^  tor  tlie  other  w» 
spondents. 

DuBFBS,  0.  J.  The  late  Henry  J.  Steeie  died  October  S^ 
A.  D.  1889,  leaving  a  will  dated  January  2,  A.  D.  1889,  sub- 
sequently proved,  the  third  clause  of  which  is  as  follows:  ''I 
direct  my  said  executor  to  transfer  and  pay  over  to  such  ser- 
vants as  shall  be  in  my  employ  at  my  death,  the  sum  of 
twelve  thousand  doUars  in  such  manner  that  each  of  said  sei^ 
vants  shall  receive  equal  portions  of  said  sum.''  There  wen 
six  persons  employed  by  Mr.  Steere  regularly  and  contin- 
uously as  his  servants,  when  he  died.  That  they  are  entitled 
to  share  in  the  bequest  is  not  denied.  They  claim  to  be  8oM|y 
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entitled.  This  is  contested  by  a  Mrs.  Annie  Crosbji  who  claims 
to  be  entitled  equally  with  them. 

Mrs.  Crosby  served,  not  continaouslyi  but  sometimes  two 
cUyi  a  week  from  week  to  week,  as  laundress;  occasionally 
more  than  two  days  a  week;  sometimes  at  irregular  inter- 
vals, at  jobs  of  house  cleaning  and  the  like;  and  sometimes 
her  services  were  intermitted  for  months.  The  most  trust* 
worthy  testimony  as  to  the  extent  of  her  employment  comes 
from  a  Mrs.  Arnold,  housekeeper  for  Mr.  Steere,  who  testi- 
fies from  memoranda  made  for  purposes  of  payment  She 
testifies  that  Mrs.  Crosby  worked  37  days  in  1885,  131  in 
1888,  i^  in  1887,  84  in  1888,  and  85  in  1889;  that  as  a 
mle,  she  was  not  employed  more  than  two  days  a  week, 
and  then  to  help  the  regular  servants.  She  appears  to  have 
been  a  woman  in  whom  trust  was  reposed.  She  was  trusted 
to  go  to  Mr.  Steere's  country  house  at  Nayatt  in  advance  of 
the  household,  to  open  it  and  put  it  in  order  for  summer 
occupancy;  and  one  summer  she  was  intrusted  with  the  city 
house,  having  charge  to  look  after  it  She  was  at  work  at  Mr. 
Steere's  house  in  the  city  at  the  time  of  his  death,  and  was 
present  when  he  died. 

The  other  servants  contend  that  Mrs.  Crosby  is  not  entitled 
to  share  with  them  in  the  bequest,  because  she  was  not  regu- 
larly and  continuously  in  Mr.  Steere's  employ.  They  cite 
TawnsJiend  v.  Windhan^  2  Vern.  546.  There  the  Duke  of 
Bolton  by  his  will  bequeathed  as  follows:  "  Item.  I  give  and 
bequeath  unto  such  of  my  servants  as  shall  be  living  with  mo 
at  the  time  of  my  death,  one  year's  wages'*;  and  the  Lord 
Keeper,  holding  that  stewards  of  courts  were  not  entitled, 
said:  **  Stewards  of  courts  and  such  who  are  not  obliged  to 
spend  their  whole  time  with  their  master,  but  may  also  serve 
any  other  master,  are  not  servants  within  the  intention  of  tho 
will;  but  I  will  not  narrow  it  to  such  servants  only  that  lived 
in  the  testator's  house,  or  had  diet  from  him.**  The  point  of 
this  decision  was,  not  that  stewards  of  courts  were  not  servants, 
within  the  legal  meaning  of  the  word,  when  employed,  but 
that  they  were  not  servants  **  within  the  intention  of  the  will,'' 
because  they  were  ^  not  obliged  to  spend  their  whole  time  with 
their  master,"  but  might  ^  also  serve  another  master."  The 
ease  is  clearly  in  point  for  the  servants  here  who  cite  it 

The  counsel  for  Mrs.  Crosby  cites  BuIUtig  v.  EUice^  9  Jnr. 

986,  where  a  farm  bailiff  was  held  to  be  a  servant  within  the 

aaaninfl  of  a  will  by  which  the  testator  gave  one  year's  wagsi 
aa  SK.  av«  vok  xzxm.— 6ft 
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to  each  of  bis  servants  in  his  service  at  his  death,  who  should 
have  lived  with  him  five  years.  The  bailiff  had  been  in  the 
testator's  service  twenty-eight  years,  living  rent  free  on  the 
home  farm,  receiving  a  yearly  salary,  and  being  all  the  time 
In  service,  though  with  his  master's  permission  he  took  pupils 
to  instruct  in  agriculture.  The  case  seems  to  ns  to  be  entirely 
oonsistent  with  Towmhend  v.  Windhan^  2  Vern.  646,  since  the 
bailiff  did  spend  his  whole  time  in  his  master's  service. 

We  do  not  doubt  that  Mrs.  Crosby  was,  in  the  legal  aenss 
of  the  word,  Mr.  Steere's  servant  while  she  was  actually  ren- 
dering service  for  him  at  either  of  his  houses;  but  the  ques> 
tion  is,  whether  she  was  such  within  the  meaning  of  the  will; 
L  e.,  to  use  his  own  words,  a  servant  ^  in  my  employ  at  my 
death.''  It  appeared  in  evidence  that  Mrs.  Croebj  had  an 
assistant,  hired  in  to  help  her  in  the  work  she  was  doing  at 
the  time  of  Mr.  Steere's  death.  Such  assistant  was  for  the 
time  as  much  Mr.  Bteere's  servant  as  she;  but  the  assistant 
makes  no  claim  to  share  in  the  bequest,  and  her  claioa  could 
not  be  allowed  if  she  did.  Why  could  it  not  be  allowedf 
Because  she  was  not  then  a  servant  in  Mr.  Steele's  employ 
within  the  intention  of  his  will,  because  the  words  ^  snoh  ser> 
vants  as  shall  be  in  my  employ  at  my  death  "  import,  by  clear 
intendment,  by  reason  of  their  testamentary  character,  some* 
thing  more  than  casual  employment  for  a  day  or  a  job; 
for,  when  we  go  back  in  thought  to  Mr.  Steere's  act^  and  the 
nature  of  his  act,  when  he  wrote  those  words,  we  see  that 
he  must  have  had  something  else  in  mind,  namely,  a  mora 
permanent  service.  The  question  is,  whether  the  service  ren- 
dered by  Mrs.  Crosby  comes  up  to  the  requirement.  We  are 
far  from  putting  her  on  a  footing  with  the  person  just  re- 
ferred ta  There  are  many  considerations  that  weigh  in 
her  favor.  But  while  we  feel  the  force  of  them,  our  minds 
still  stop  short  of  the  conclusion  that  she  is  one  of  those 
who  are  entitled  to  share  in  the  bequest  It  seems  to  as 
that  the  service  rendered  by  her  lacks  the  oontinuity,  the 
fixity,  and  permanence  of  relation,  that  are  needed  to  give 
Talidity  to  her  claim. 

Our  decision  is  that  she  is  not  entitled  to  share  in  the  be> 
quest 
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Smith  v.  Bobdbn. 

(17  BRODI  IkLAlID^  390.) 

ivnammn  JAAimv  ▲  Mamiud  Wouah  raed  withoni  her  hiulMiid  is  doI 
▼oid»  bnt  k  a  oompleto  jiuiifioation  to  an  offioer  acting  in  tha  enforaa- 
mant  of  prooeM  iaraed  npon  and  aathorizad  by  itw 

Charle$  H.  Page  and  FranUin  P.  Owen^  for  the  plaintiff. 

_  _  • 

Charles  M.  Salisbury^  for  the  defendant. 

MattesoNi  J.  This  is  an  action  of  trespass  de  bonii  aipor^ 
UmH$.  The  trespass  oomplained  of  consisted  in  the  removal, 
on  December  6,  1889,  of  the  household  goods  of  the  plaintiff, 
Abby  Smith,  from  a  tenement  which  she  had  hired  from  the 
defendant,  and  had  occupied  for  several  months  prior  to  such 
removaL  The  defendant  pleaded  in  justification  of  the  al« 
leged  trespass,  in  substance,  that  prior  thereto  the  said  Abbj 
was  his  tenant,  and  had  suffered  the  stipulated  rent  for  the 
tenement  to  fall  in  arrears,  and  to  remain  due  and  unpaid  for 
more  than  fifteen  days  after  demand  made  upon  her  therefor; 
that  thereafterwards  he  sued  out  of  a  special  court  of  common 
pleas  a  writ  of  trespass  and  ejectment  against  her,  and  had 
the  same  duly  served  upon  her,  and  duly  entered  the  same 
with  the  declaration  accompanying  it  in  said  court;  that 
thereafterwards  he  obtained  a  judgment  against  her  by  de- 
fault for  the  recovery  of  possession  of  said  tenement,  and  that 
execution  was  ordered  to  issue  and  did  issue  on  said  judg* 
ment,  directed  to  the  sheriff  and  his  deputies,  commanding 
them  to  eject  the  said  Abby  from  said  tenement;  that  he  de- 
livered said  execution  to  a  deputy  sheriff  for  service,  and  that 
laid  sheriff  proceeded  to  execute  the  same,  and  that  this  was 
the  supposed  trespass  of  which  the  plaintiffs  complain.  At 
the  trial  in  the  court  of  common  pleas,  the  defendant  offered 
in  evidence  the  papers  in  the  suit  in  the  special  court  of  com- 
mon  pleas  referred  to  in  the  plea.  The  plaintiff's  counsel 
admitted  that  these  papers  proved  a  judgment  in  favor  of  the 
defendant  against  the  plaintiff  Abby,  and  it  appearing  that 
the  goods,  for  the  injury  to  which  this  suit  is  brought,  were 
put  out  of  the  tenement  by  the  deputy  sheriff  under  the  pro- 
cess of  the  spedal  court  of  common  pleas,  the  court  ruled  that 
the  defendant  could  not  be  held  liable  therefor,  and  that  this 
action  could  not  be  maintained,  and  accordingly  directed  the 
Jury  to  return  a  verdict  for  the  defendant.  Tc  this  ruling 
and  directum  the  plaintiffs  excepted. 
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The  quoBtion  raised  by  the  exceptions  is  whether  a  jadg- 
ment  against  a  married  woman,  sued  without  her  husband,  is 
to  be  regarded  as  void  or  as  merely  erroneous  and  voidable; 
for  if  void,  it  was  a  nullity,  and  afforded  no  protection  to  the 
defendant  If,  however,  on  the  other  hand,  it  was  merely 
erroneous  and  voidable,  it  would  be  valid  until  set  aside,  and 
having  never  been  set  aside,  it  was  a  valid  subsisting  judg- 
ment at  the  time  of  the  service  of  the  execution,  and  was  a 
complete  justification  to  the  defendant  for  all  acts  done  under 
its  authority.  We  think  that  it  was  voidable,  and  not  void. 
The  rule  is,  that  the  judgment  of  a  court  having  jurisdictioa 
of  the  subject-matter  and  of  the  person,  though  erroneous,  ii 
not  void,  but  is  binding  and  conclusive  upon  the  parties  untQ 
it  is  set  aside;  that  it  cannot  be  impeached  in  any  collateral 
suit  or  proceeding,  but  only  on  appeal,  by  writ  of  error,  or  by 
some  appropriate  proceeding  operating  directly  upon  it,  insti- 
tuted for  that  purpose.  Nor  does  the  fact  that  the  judgment 
was  against  a  married  woman,  sued  without  her  husband, 
take  the  case  out  of  the  rule.  In  Gould  on  Pleading,  c.  6^ 
sees.  88,  S%  it  is  said:  ^*  When  %ferM  covert  is  sued  alone  she 
can  plead  the  coverture  only  in  abatement;  for  the  defeost 
does  not  deny  the  right  of  action;  and  therefore,  if  she  omits 
to  plead  it  as  a  dilatory  plea,  she  waives  it,  so  far  as  regards 
her  own  privilege,  and  tacitly  admits  that  she  is  liable  to  be 
sued  alone;  •  •  •  •  but  she  can  by  no  admission  or  omissioQ 
waive  any  right  of  her  husband;  and  therefore,  if  she  omits 
to  plead  her  coverture,  he  may  at  any  time  come  in  and  plead 
it  in  bar;  and  if  both  of  them  omit  to  plead  it,  and  judgment 
is  given  against  her,  the  judgment  may  be  reversed  by  writ 
of  error,  in  which  they  must  both  join  as  plaintiflb  in  error." 
Until  reversed,  then,  the  judgment,  though  erroneous,  stands 
as  a  valid  judgment  The  same  doctrine  has  been  recognised 
and  maintained  by  numerous  authorities,  which  hold  that,  in 
cases  where  the  defense  of  coverture  has  not  been  interposed, 
judgments  against  married  women  founded  upon  contracts 
even,  which  they  are  incompetent  to  make,  are  nevertheless 
binding  upon  them  until  set  aside  upon  appeal  or  by  sonjs 
appropriate  method:  Qawhetfs  v.  Broek^  41  Cal.  78,  83;  8S; 
Burh  V.  Sm,  56  Ind.  419;  JKnMy  v.  Ftdey,  62  Ind.  85^  87; 
Spalding  v.  Wathm^  7  Bush  659,  663;  VofitShurg  v.  BtaA^ 
S  Mont  459,  467,  468;  Oreen  v.  BraiiUm^  1  Dev.  Eq.  504,  608; 
Viek  y.  Pope,  81  N.  C.  22,  26,  27;  Sheppard  v.  KendU,  S 
Ilumph.  81,  82;  Chatterion  v.  Young,  2  Tenn.  Ch.  768^  770; 
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Howell  ▼.  Hale^  6  Lea  (Tenn.)  405,  410;  Howard  y.  North,  5 
Tex.  290, 298;  61  Am.  Dec  769;  Phelps  v.  Brackett,  24  Tex.  236, 
287;  Moses  y.  Richardson,  8  Barn.  &  C.  421.  See  also  note  to 
Caldwell  y.  Walters,  66  Am.  Dec.  699, 600.  If  this  doctrine  be 
applicable  to  a  judgment  against  a  married  woman  founded 
upon  a  contract  which  she  is  incapable  of  entering  into,  we 
ean  peroeiye  no  reason  why  it  should  not  apply  with  at  least 
equal  force  to  a  judgment  against  her  founded  upon  her  tort» 
We  are  of  the  opinion  that  the  ruling  and  direction  of  th& 
oonrt  of  common  pleas  were  correct,  and  that  the  exceptions 
•hoold  be  oyerruled«  __^_ 

JmMimiTs'AeAiNCT  Mabriid  Wombn  — VALroirr  of.  —A  Judgment  agalnal 
a  married  womao  ia  not  yoid:  SKupp  t.  Hqfman,  72  Md.  859;  20  Am.  St.  Rep^ 
476,  and  note;  bat  in  WhUer.  Foote  lAmber  €ic  Otk.^  29  W.  Va.  88fi,  6  Am.  Qk, 
Bapw  650,  it  was  held  that  m  Jndgment  against  a  married  woman  on  a  oontraol 
made  while  she  is  liring  with  her  husband  is  absolutely  void;  and  see  note 
to  that  ease.  A  judgment  against  a  married  woman  on  a  olaim  not  anthoria* 
inga  personal  Judgment  against  her  is  roidt  Speneer  t.  Parwnt,  89  Ky.  577^ 
f6  Am.  St  Repi.  655,  and  note.  For  a  thorough  discussion  of  this  subjeet  sea 
■ole  to  OaldwM  t.  Waken,  56  Am.  Deo.  599;  but  see  especialy  page  eOO  id 
this  note,  where  the  authorities  holding  that  judgments  against  married 
wofmen  are  valid  ontil  re?ersedt  and  oannot  be  collaterally  impeached,  are 
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BOAT  Company, 

[17  RHODI  ISLAIVD^  S79.] 

PlAADiNG — NsGUGSNOB. — A  declaration  averring  that  the  defendant's 
servants  so.  negligently  and  carelessly  managed  and  navigated  its 
steamer  that  it  ran  upon  and  sunk  a  vessel  of  the  plaintiff's  testator, 
snfiBciently  states  a  cause  of  action.  The  details  which  prove  the  neg* 
ligence  need  not  be  set  forth  if  it  sufficiently  appears  that  a  dufy  tx« 
isted  of  which  there  has  been  a  bre<vch. 

BnouTOiui  AVI)  Administrators  had,  at  the  common  law,  power  to  com- 
promise and  submit  to  arbitration  disputed  claims  in  favor  of  or  against 
the  estates  which  they  represented. 

IlIOUTOBS  AND  AdMINISTRATOBS,  PowEB3  07  TO  COMPBOUISB  ClAIB(8    DI 

Favor  of  tbm  Next  ow  Kin.  —  If  a  statute  imposes  a  liability  upon 
common  carvers  when  the  life  of  a  passenger  is  lost  by  negligeuce,  and 
authorizes  an  action  to  be  brought  and  a  recovery  to  be  had  for  the  ben* 
•fit  of  the  husband  or  widow  and  next  of  kin  of  the  deceased,  an  execu- 
tor or  administrator  entitled  to  maintain  such  action  for  the  benefit  id 
■uch  parties  is  authorized  to  compromise  to  the  same  extent  aa  if  tht 
ilaim  were  in  favor  of  the  estate  of  the  decedent. 
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SUpken  A.  Cooke,  Jr^  LouU  L.  AngM^  W.  Q.  Porter  amd  W. 
M.  Butler^  for  the  plaintiff. 

WaU&r  B.  Vincent^  for  the  defendant. 

Per  Cdbiam.    The  court  is  of  opinion  that  the  declmration 

■ufficiently  etatee  a  cause  of  action,  by  setting  forth  that  the 
defendant's  servants  so  negligently  and  carelessly  managed 
and  navigated  its  steamer  that  it  ran  upon  and  sank  the  ves> 
sel  of  the  plaintiff's  testator.    This  is  the  usual  form  of  charg- 
ing negligence  in  cases  of  highway  collisions.    The  essential 
facts  with  reference  to  negligence  are:  1«  Plaintiff's  right  to  the 
highway;  2.  In  the  exercise  of  due  care;  and  8.   Defendant's 
interference  with  plaintifi*'s  right  by  running  into  him.    The 
defendant  objects  to  this  declaration  upon  the  ground  that  it 
does  not  state  in  what  the  negligence  consisted,  and  so  does 
not  inform  him  of  the  particular  case  he  is  called  upon  to  an- 
sweri  nor  sufficiently  protect  him  for  the  future  in  oase  of 
judgment.    Undoubtedly  a  full  statement  to  this  extent  is 
generally  necessary,  for  in  most  cases  there  would  be  no  case 
stated  without  it.    Negligence  consists  in  omitting  to  do  a 
duty,  or  in  doing  it  so  carelessly  as  to  bring  injury  to  an* 
other.    Ordinarily,  therefore,  unless  the  particular  duty  and 
its  breach  are  set  forth  in  the  declaration,  no  negligence  ap- 
pears.    These  Are  the  backbone  of  the  declaration,  without 
which  it  cannot  stand. 

The  details  which  prove  the  negligence  need  not  be  set 
forth,  but  there  must  be  an  averment  of  facts  showing  the 
duty  and  the  general  manner  of  its  breach,  or  else  no  case  is 
stated.  But  in  collisions  the  force  and  injury  are  direct,  and 
except  where  the  injury  is  caused  by  the  carelessness  of  a  ser- 
vant, an  action  of  trespass  may  generally  be  maintained,  in 
which  the  averment  of  the  force  alone  would  be  sufficient:  1 
Chitty  on  Pleading,  •127;  2  Chitty  on  Pleading,  ♦713, 
*860.  In  collisions,  it  is  almost  impossible  to  do  more  than 
state  the  fact  that,  while  upon  a  highway,  in  the  exercise  of 
due  care,  the  plaintiff  was  run  into  by  the  defendant.  This 
raises  a  presumption  of  negligence,  nothing  appearing  to  the 
contrary,  because  of  the  defendant's  control  of  the  agent  of 
the  injury,  and  because  such  accidents  do  not  occur  without 
negligence.  The  plaintiff  can  seldom  know  or  state  just  how 
it  was  done,  whether  by  carelessness  in  one  way  or  another, 
or  even  by  design. 

In  the  oase  at  bar,  the  plaintiff  can  neither  be  expected  nor 


i       Maji  1891.]    Pabk£b  v.  Pboyidencs  £tc.  S.  Co.  871 

^  required  to  state  in  what  particular  way  the  defendant's  ser- 
yants  oo  another  boat  were  negligent.  It  is  enough  to  stato 
facts  whioh  naturally  or  necessarily  raise  a  presumption  of 
negligence.  In  Chase  y.  American  Steamboat  Co^  10  R.  L  79, 
the  declaration,  substontially  the  same  as  the  one  before  us, 
was  considered  by  this  court  and  finally  carried  to  the  su« 
preme  court  of  the  United  States:  16  WalL  622,  but  no  sug* 
gestion  appears  that  it  was  insu£5cient  The  defendant  cites 
in  support  of  ite  demurrer  to  the  declaration  Woodward  t. 
Oregim  Ry  A  Nav.  Co.^  18  Or.  289,  but  in  this  case  the  plain- 
tiff was  employed  by  the  defendant  as  a  locomotive  engineer, 
and  sued  for  injuries  sustained  by  a  collision.  In  such  a  case, 
dearly  it  would  be  necessary  to  set-forth  in  what  the  defend- 
ant's breach  of  duty  consisted,  for  no  presumption  of  negli* 
gence  on  the  part  of  the  company,  so  far  as  the  plaintiff  was 
concerned,  would  naturally  or  necessarily  arise  from  the  fact 
of  a  collision.  The  company  may  have  given  proper  rules 
and  directions,  provided  proper  tracks,  turnouts,  eto.,  and  still 
the  accident  have  been  caused  by  the  negligence  of  some  fel- 
low servant;  as,  for  instance,  a  switehman  turning  the  wrong 
switohy  or  another  engineer  running  his  train  contrary  to  or- 
ders. 

In  Thompeon  ▼•  Flint  etc.  Ry  Co^  57  Mich.  800,  the  point 
passed  upon  by  the  court  was  that  the  declaration  was  defect- 
ive in  not  setting  forth  that  the  plaintiff  was  in  the  exercise 
of  due  care. 

In  Missouri  Pac.  IPy  Oo.  v.  Hennessy^  75  Tex.  155,  for  an 
accident  at  a  street  crossing,  the  point  decided  was,  that  an 
omission  of  duty,  different  from  those  set  forth  in  the  declara- 
tion, could  not  be  proved  at  the  trial.  The  remarks  of  the 
court  in  that  case  are  in  harmony  with  those  of  this  court  in 
Cox ▼•  Providence  Gas  Co.,  17  R.  I.  200,  to  this  effect:  ''The 
rnle  of  certainty  in  pleading  is  not  too  rigid  to  be  reasonable, 
and  does  not  require  the  statement  of  facts  undiscovered  by 
the  plaintiff.  It  permits  much  generality  when  the  facte  lie 
more  in  the  knowledge  of  the  opposite  party  than  in  the 
pleader.''  Nevertheless,  enough  must  appear  to  give  the  de- 
fendant notice  of  the  character  of  the  case  which  the  plaintiff 
will  nndertoke  to  prove. 

Demurrer  overruled. 

Bnbseqnently  the  case  came  on  for  hearing  on  the  pUdntifl'a 
to  a  plea  in  bar  filed  by  the  defendant. 
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TaxxNGHAST,  J.  After  the  overruling  of  the  defendaot^ 
iemurrer  to  the  plaintifiTe  declaratioQ,  in  this  case,  the  defend- 
ftot  pleaded  the  following  release  in  bar  of  said  action:  — 

Nbw  Bedford,  Mass.,  July  16,  1889. 

Beoeiyed  from  the  Proyidenoe  4k  Stonington  Steamship  Ce^ 
the  Bom  of  one  (1)  thousand  dollars,  the  same  being  in  foil 
settlement  of  all  olaims  and  demands  which  I,  as  executrix 
of  the  last  will  and  testament  of  Charles  W.  Parker,  deceased, 
and  as  legatee  named  in  said  will,  may  have  against  the 
Providence  4k  Stonington  Steamship  Co.,  its  agents  and  ser- 
vants, for  loss  of  life  in  consequence  of  the  collision  on  the 
fourteenth  day  of  May,  1889,  between  the  schooner  ^  Nelson 
Harvey  **  and  the  steamer  **  Nashua,"  owned  by  the  said  Prov- 
idence A  Stonington  Steamship  Coi^  and  I  do  hereby  covenant 
and  agree  to  and  with  said  company  that  no  suit  shall  at  any 
time  be  brought  or  prosecuted  against  said  company  therefioi; 

Ababblla  T.  Pabkbb,  Sxeontdx. 

Witness,  Frank  N.  Howes. 

To  this  plea  the  plaintiff  has  demurred  as  follows:  *— 

^  And  the  said  plaintiff  as  to  the  first  plea,  or  plea  of  settle 
ment  of  said  cause  of  action,  comes,  etc,  when,  etc.,  and  aays: — 

^  That  the  said  plea  and  the  matter  therein  contained,  in 
manner  and  form  as  therein  set  forth,  are  not  sufficient  in  law 
for  a  bar  to  said  action  and  the  said  plaintiff  is  not  bound  by 
law  to  answer  the  same,  because  said  right  of  action  is  given 
to  said  plaintiff  in  her  said  capacity,  as  a  representative  of 
her  children  as  well  as  herself,  and  is  not  included  in  the 
powers  given  by  statute  to  administrators  to  compromise 
claims  such  as  appear  in  favor  of  ordinary  estates,  and  is 
such  a  claim  as  cannot  be  compromised  or  settled  by  her  as 
administratrix  without  concurrence  of  her  children,  if  of  age, 
or  their  duly  qualified  guardians  of  such  of  them  as  are  minors, 
and  this  she  is  ready  to  verify*  Wherefore*  for  want  of  a  suffi- 
cient plea  in  this  behalf,  she  prays  judgment  of  this  courtt 
and  that  said  defendant  may  further  answer  the  said  declara* 
tion.** 

The  only  question  raised  by  the  demurrer  is,  whether  an 
executrix  has  the  power  to  compromise  and  settle  such  a  cause 
of  action  as  is  set  out  in  the  plaintiff's  declaration,  without 
the  assent  of  the  next  of  kin:  Public  Statutes  of  Rhode  Island, 
c.  184,  sec.  82,  provides  as  follows:  — 

'*  Executors  and  administrators  may  submit  to  arUtrationi 
er  may  adjust  by  compromise,  any  claims  in  £avor  oi  m 
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against  the  estates  by  them  represented,  in  the  same  manner 
and  with  the  same  effect  as  the  testator  or  intestate  might 
have  done.'' 

The  defendant  contends  that  this  statute  authorises  the 
idaintiff  in  her  said  capacity  to  compromise  and  settle  a  claim 
like  the  one  in  suit,  and  that  having  done  so  as  set  up  in  the 
plea  in  bar,  she  is  precluded  from  maintaining  her  action. 
The  defendant  further  contends  that  said  statute  is  simply  in* 
tended  to  afford  executors  and  administrators  additional  pro- 
lection,  and  not  in  any  manner  to  take  away  or  abridge  their 
oommon-law  powers,  amongst  which  is  that  of  compromising 
and  adjusting  disputed  claims  in  favor  of  or  against  the  estates 
which  they  represent. 

The  plaintiff,  on  the  other  hand,  contends  that  said  statute 
does  not  confer  any  authority  upon  her  to  make  said  com- 
promise, and  also  that  it  has  no  bearing  upon  the  case  at  bar 
because  she  is  merely  a  representative  of  the  widow  and  next 
of  kin,  and  sues  exclusively  for  their  benefit,  the  damages  to 
be  recovered  not  being*  assets  in  her  hands,  with  which  to  pay 
the  debts  or  liabilities  of  the  testator,  but  to  go  to  the  widow 
and  next  of  kin  under  the  statute.  She  further  contends  that 
the  action  is  brought  under  the  provisions  of  Public  Statutes 
of  Rhode  Island,  a  204«  sec.  16,  and  that  sec.  20  of  said  chap- 
lor  has  no  application.    Said  sections  are  as  follows:  — 

^Sec  16.  If  the  life  of  any  person,  being  a  psssenger  in 
any  stagecoach  or  other  conveyance,  when  used  by  common 
carriers,  or  the  life  of  any  person,  whether  a  passenger  or  not 
in  the  care  of  proprietors  of,  or  common  carriers  by  means  of, 
railroads  or  steamboats,  or  the  life  of  any  person  crossing 
upon  a  public  highway  with  reasonable  care,  shall  be  lost  by 
reason  of  the  negligence  or  carelessness  of  such  common  car- 
riers, proprietor  or  proprietors,  or  by  the  unfitness,  or  negli- 
gence, or  carelessness  of  their  servants  or  agents,  in  this  state, 
such  common  carriers,  proprietor  or  proprietors  shall  be  liable 
to  damages  for  the  injury  caused  by  the  loss  of  life  of  such 
person,  to  be  recovered  by  action  of  the  case,  for  the  benefit  of 
the  husband  or  widow  and  next  of  kin  of  the  deceased  person, 
one  half  thereof  to  go  to  the  husband  or  widow,  and  one  half 
thereof  to  the  children  of  the  deceased/' 

*'  Sec  20.  In  all  cases  in  which  the  death  of  any  person 
ensues  from  injury  inflicted  by  the  wrongful  act  of  another, 
and  in  which  an  action  for  damages  might  have  been  main- 
tained at  the  common  law  had  death  not  ensued,  the  person 
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inflicting  snob  injury  shall  be  liable  to  an  action  for  damagei 
for  the  injury  caused  by  the  death  of  such  person,  to  be  le- 
ooyered  by  action  of  the  case  for  the  ose  of  the  husband, 
widows  ehUdren,  or  next  of  kin,  in  like  manner  and  with  like 
effect  as  in  the  preceding  five  sections  provided.** 

The  power  of  an  executor  or  administrator  at  common  law 
to  compromise,  or  submit  to  arbitratioa,  disputed  claims  in 
favor  of  or  against  the  estate  which  he  represents,  is  un- 
doubted: Chadboum  v.  Chadboum^  9  Allen,  173;  Bean  v. 
Farnam,  6  Pick.  269;  Chcue  v.  Bradley,  26  Me.  531;  Chouieam 
▼.  Suydam,  21  N.  Y.  179,  184;  Wood  r.  Tunnidiff.  74  N.  Y. 
88;  Murray  ▼•  Blatehford,  1  Wend.  583,  616;  19  Am.  Dee. 
687;  Rogers  ▼.  Hand^  89  N.  J.  Bq.  270,  271,  and  note. 

It  is  also  well  settled  that  a  statute  like  the  one  under  ooo* 
sideratiou  does  not  change  the  power  of  the  executor  or 
administrator  existing  at  common  law,  but  simply  reinforces 
and  aSBrms  the  same.  If^  in  the  exercise  of  this  power,  the 
executor  or  administrator,  by  reason  of  negligence,  or  any 
serious  error  in  judgment,  obtains  a  leto  sum  than  he  would 
clearly  be  entitled  to  recover  at  law,  he  may  be  held  to  be 
guilty  of  a  devaetavit,  and  be  required  to  make  up  the  loss  out 
of  his  own  estate;  but  still,  the  compromise,  if  made  in  good 
faith,  would  be  binding  upon  the  parties  thereto. 

In  Rogere  y.  Hand,  89  N.  J.  Eq.  270,  275,  which  was  a  case 
in  which  the  executors  compromised  and  settled  a  claim 
against  the  estate  without  suit,  the  court  says:  ^*  When  they 
act  in  good  faith,  those  who  would  impeach  their  conduct 
must  show  fraud  or  mistake,  or  that  they  have  acted  without 
authority  or  contrary  to  law."  ^^They  may  compromise  a 
lawsuit,  may  buy  the  peace  of  the  estate,  and  extinguish  even 
doubtful  claims  against  it,  provided  they  act  discreetly  and 
in  good  faith ":  See  also  Meeker  v.  Vanderveer^  15  N.  J.  L^ 
892. 

It  will  be  seen  that  what  we  have  said  thus  far  relates  to 
the  power  of  executors  and  administrators  generally  to  com- 
promise  claims  in  favor  of  and  against  the  estate  which  they 
represent,  as  that  term  is  ordinarily  understood;  and  the 
question  which  now  presents  itself  is,  whether  the  law,  as 
above  stated,  is  applicable  to  a  case  like  the  one  before  us,  in 
which  the  cause  of  action  is  purely  statutory,  and  where  the 
damages  do  not  accrue  to  the  estate  of  the  deceased,  properly 
so  called,  but  to  the  widow  and  next  of  kin.  We  fiul  to  see, 
vpon  principle,  that  any  distinction  can  properly  be  made 
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between  fhe  two  classeB  referred  to.  The  reasons  which 
underlie  and  support  the  law  above  laid  down  in  its  applica- 
tion to  executors  and  administrators  generally  are  equally 
applicable  and  cogent  in  a  case  in  which  the  claim  arises  by 
statute. 

The  plaintiff,  In  her  capacity  as  executrix,  had  a  claim 
against  the  defendant  corporation  growing  out  of  its  alleged 
negligence  and  wrongful  acts  in  causing  the  death  of  her 
husband.  She  could  prosecute  this  claim  or  not  at  her  option. 
No  one  else  had  any  power  to  prosecute  it:  Ooodwin  ▼.  Niel> 
ertatif  17  B.  I.  478.  If  suit  is  brought  upon  said  claim,  it  is 
her  suit,  and  she  may  discontinue,  compromise,  or  settle  the 
same  at  her  pleasure;  and  if  she  has  power  to  compromise 
the  suit  after  it  is  brought,  why  should  she  not  also  have 
power  to  compromise  the  claim  upon  which  it  is  based  with* 
out  bringing  a  suit?  We  cannot  see  that  any  reason  can  be 
urged  in  support  of  the  existence  of  the  power  in  the  former 
case,  which  does  not  apply  with  equal,  if  not  added,  force  to 
the  existence  thereof  in  the  latter. 

In  QreenUe  r.  East  Tennessee  etc.  R.  R.  Co,^  6  Lea  (Tenn.), 
418«  which  was  a  case  brought  by  a  widow,  under  a  statute 
quite  similar  to  the  one  under  which  this  suit  is  brought,  it  was 
held  that  she  had  power  to  control  the  suit  by  compromise  or 
otherwise.  The  court  says:  '^The  question  is,  can  the  widow, 
undpr  the  statutes  authorizing  this  suit,  dismiss  it  against  or 
without  the  consent  of  the  children?  .  .  .  It  is  true,  as 
argued,  that  the  suit  is  for  the  benefit  of  the  widow  and  chil- 
dren. It  is  also  true  the  widow  alone  has  the  right  to  sue  in 
the  first  instance.  The  children  have  the  right  only  when 
there  is  no  widow.  The  widow  may  sue  or  not,  at  her  option. 
We  have  holden  that  if  she  fail  to  sue  for  the  period  of 
twelve  months,  the  suit  is  barred,  even  as  to  minors.  Hav- 
ing then  the  right  to  sue,  to  be  exercised  at  her  own  election, 
it  follows  as  a  necessary  incident  to  that  right  that  she  may 
control  the  suit  by  compromise,  abandonment,  prosecution,  or 
dismissal." 

In  Stephens  v.  Nashville  etc.  R^y  Co.^  10  Lea  (Tenn.),  448, 
which  was  a  suit  for  the  benefit  of  the  widow  and  children  of 
deceased,  it  was  held  that  she  had  the  right  to  compromise 
or  settle  the  suit  as  she  saw  fit,  without  the  consent  of  the 
guardian  of  the  child  of  the  deceased,  and  against  the  con« 
sent  of  her  own  attorney,  who  managed  the  case.  As  to  the 
contention  of  the  plaintiff  that  the  action  is  brought  under 
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the  provifiioos  of  the  Public  Btatutee  of  Rhode  Island,  t 
204,  flea  16«  and  heace  that  aectioa  20  of  said  chapter  hu 
no  applioation,  two  answers  saggest  themselves:  1.  Theee^ 
end  count  in  the  declaration  is  evidently  framed  upon  both 
ef  said  sections,  as  it  not  only  charges  that  the  deceased  cans 
to  his  death  by  reason  of  the  carelessness  and  n<^ligenoAof 
the  defendant,  but  also  by  the  ^  wrongful  acts  of  said  defend- 
anf;  and  2.  That  even  though  the  declaration  were  framed 
lolely  upon  section  15,  as  contended,  yet  so  long  as  the  two 
lections  give  but  one  remedy,  and  the  declaration  might  u 
well  have  been  framed  under  the  one  section  as  under  the 
other,  or  even  under  both  together,  we  think  that  they  should 
dearly  be  construed  together  in  determining  the  qoestioo 
whether  the  plaintiff  had  power  to  compromise  the  daia 
upon  which  this  suit  is  based  before  any  suit  was  brought  U 
the  injury  had  not  resulted  in  the  death  of  the  plaintiff's  t» 
tator,  he  would  undoubtedly  have  had  power  to  eompn^ 
mise  and  adjust  the  claim  against  the  defendanti 

Furthermore,  the  injury  here  complained  of  was  not  occa- 
sioned by  the  mere  passive  neglect  of  the  defendant,  as  wai 
the  case  in  Bradbury  v.  Furlong^  13  R.  L  15^  48  Am.  Beik  1, 
cifced  by  the  plaintiff,  but  might  properly  be  described  asm 
injury  ^*  inflicted  by  a  wrongful  act''  See  also  Chase  v.  Amenr 
can  SUamboat  Co^  10  R.  L  79  and  MeCaughey  t.  THppt  U 
B.  L  449. 

Furthermore,  the  law  favors  the  compromise  of  disputed 
claims:  1  Bouvier  Law  Dictionary,  15th  ed.  title  ''Compromise," 
and  cases  cited;  and  will  sustain  the  same  as  far  as  possible 
when  fairly  made. 

But  the  plaintiff  argues  that  the  settlement  in  question,  if 
allowed  to  stand,  will  have  the  effect  to  bind  living  parties, 
who  are  competent  to  act  for  themselves,  which  is  very  (liffe^ 
ent  from  the  settlement  of  claims  in  favor  of  or  against  tlM 
estate  of  a  person  who  is  dead,  and  which  are  necessarily 
represented  by  the  executor  or  administrator  as  the  only  ooe 
who  can  represent  them. 

We  do  not  think  that  this  is  so.  There  are  no  parties  tp 
this  suit  excepting  the  plaintiff  and  defendant.  The  next  of 
kin  are  not  and  cannot  be  made  parties  thereta  And  whiltf 
the  settlement  made,  if  allowed  to  stand,  will  doubtless  1001" 
dentally  affect  their  interest,  still  it  is  not  a  proceeding  in 
which  they  have  any  rights  as  parties  thereta  Nor  is  the  owe 
materially  different  in  this  respect  from  that  of  an  ordinary 
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daim  in  favor  of  an  estate  in  the  hands  of  an  executor  and 
Administrator.  For,  as  we  have  already  seen,  they  have  power 
to  oompromise  claims,  and  by  so  doing  they  incidentally  affect 
the  interest  of  the  heirs  or  deviseeSi  as  the  case  may  be,  in  the 
estate.  If  a  large  amount  is  realized,  it  inures  to  their  bene* 
fit,  assuming,  of  course,  that  the  estate  is  solvent,  while  if 
only  a  small  amount  is  realized,  they  will  suffer  the  loss,  if 
such  it  may  properly  be  called.  In  other  words,  the  executor 
or  administrator  has  full  power  to  settle  the  estate. in  con* 
formity  to  law,  and  this  being  done,  the  heirs  or  devisees  have 
no  legal  cause  of  complaint  whether  they  receive  much  or 
little  therefrom.  But  no  one  would  contend  that,  because  of 
their  interest,  they  either  are,  or  have  the  right  to  be  made, 
parties  to  a  suit,  or  a  proceeding  of  compromise. 

In  conclusion,  we  think  that  the  statute  in  question,  being 
evidently  intended  to  facilitate  the  settlement  of  disputed 
claims  growing  out  of  or  appertaining  to  the  estates  of  do- 
eeased  persons,  should  be  liberally  construed  in  favor  of  the 
object  sought  to  be  attained,  and  that,  thus  construed,  it  may 
fairly  be  held  to  include  such  a  compromise  as  the  one  under 
oonsideration.  The  demurrer  to  the  defendant's  said  plea  in 
bar  must  therefore  be  overruled. 

NiQUonrci — Sumonivor  or  Oomplaibt.  — A  complaint  ehargliig  negU- 
gtnot  in  fenenJ  iarmt  is  good  upon  domorrers  MUaUakiewa  Mm,  Oo*  v. 
FtUkm,  189  Ind.  478;  88  Am.  8t  Rap.  203L  A  oompUint  in  an  notion  to  re* 
e»?6r  for  poraonnl  injnrioa  eanaed  by  negligenoo,  nood  only  aliogo  thnt  the 
injnriM  wero  ao  eanaed,  and  the  facta  from  which  the  negligence  may  be 
foaaooably  inferred  1^  the  Jaryi  Madden  r.  Port  Rofol  ele.  JTy  Cb.,  85  &  a 
self  88  Am.  81  Kepu  856^  and  e^eoiaUy  the  note  where  the  caaea  diaonaa- 
lug  tUs  anbjeol  aM  eoUected. 

RxiuuTOHs  Aiii>  AsHonsTBAifoas— Powoi  fe  OoimKnnii  ob  Asm* 
num.  —An  ezeontor  or  adndniatrator  may  compromiie  actiona  pending  la 
favor  of  or  righta  of  action  belonging  to  the  teatator  if  ho  acta  hona  Jide: 
Wooffbri  V.  Stdlioam,  88  Ala.  648;  S8  Am.  Dec  805;  Jftirnqr  v.  Biatekford, 
1  Wend.  683|  19  Aol  Dee.  5S7|  Jaeobt  v.  JacoU^  99  Ma  427;  0r9»r,  ffelm^ 
§1  Mldh.  460;  bat  hi  order  to  make  rach  a  compromise  he  mnat  haTc  the 
approTal  of  the  probate  oonrts  Luddi  v.  ifedjn,  8  Nor.  93;  98  Am.  Deo. 
876;  BatUffcmr.  SotMem  Pue,  Cbw,  86  OaL  148.  An  administrator  may  as 
m  geiieral  rale  anbmit  daima  against  tho  eatate  to  the  award  of  nrbitratorat 
Cnm  V.  JToof^  U  N.  J.  Bq.  486;  88  Am.  Dec  868»  and  mIs|  BaUe^  v. 
MmrO,  leamedas^  M.  404|  48 Ai^  Dm.  7801    SesalseaslsteAfollw 
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FANNixa  tn  Ghaob. 

117  KHxaom  IftLiMD^  IBS.] 
8LAVS81.  —  WoBM  WKiOB  iKFim  A  CRiMiifAL  IxTKwvicm  ioaootlMr 
oot  ftoHoiiftblt.    Heaoo  aa  Action  oanuot  1m  anatMiMd  lor  sayiiig  «f  tka 
plaintiif  that  hm  la  going  to  start  and  maintain  a  honia  of  Ill-laiiMu 

(feAMDSB.  —  LaHOVAQI  WHICH  AmOVIITB  TO  A  MkBI  AbSKSTIOIT  Oft  ORS* 
■Mr  AS  TO  WHAT  WILL  BS   THB  VOTOBB    COHDUOT  OT  oharaotig  «f  aB> 

•thor  ia  not  aotionabla. 

Oewrg$  J.  fTMty  for  the  plaintiff. 

JameM  U.  RipUy  and  Oeorg$  A.  lAtUefield^  for  the  defendant 


T1LLINQHA8T,  J,  This  is  an  action  of  trespass  on  ihe 
for  slander.  The  declaration,  to  which  the  defendant  demons 
sets  ont  that  the  plaintiff  is  a  licensed  retail  liquor  dealer  m 
the  city  of  Providence,  and  has  been  such  for  a  long  ti  naeu  That 
anticipating  a  renewal  of  his  license  for  the  year  ]890»  1891, 
he  made  large  purchases  of  liquor  in  adyanoe,  and  also  refitted 
and  refurnished  his  saloon  at  large  expense.  That  the  de- 
fendant, well  knowing  the  premises,  but  intending  to  injurs 
him,  the  plaintiff,  and  preTent  him  from  again  procuring  a 
license  for  carrying  on  his  laid  business,  in  the  presence  and 
hearing  of  divers  good  citizens,  uttered,  declared,  and  published 
the  following  false,  scandalous,  and  malicious  words  of  and 
concerning  the  plaintiff,  vis.,  **  He  (meaning  the  plaintiff)  is 
going  to  start  a  house  of  ill-fame  (meaning  a  house  to  be  kepi 
for  the  purposes  of  prostitution),  so  sign  a  protest  against  him'' 
(meaning  the  plaintiff),  meaning  and  intending  thereby  that 
■aid  plaintiff  was  going  to  start  a  house  to  be  kept  and  main. 
tained  for  the  purposes  of  prostitution,  and  that  said  plaintiff 
ought  not  to  be  granted  a  license  to  carry  on  the  business  of 
a  retail  liquor  dealer  as  he  desired,  in  accordance  with  his 
application  on  file  in  the  office  of  the  license  commissioaen 
in  said  city,  and  therefore  that  they  should  sign  a  written  re- 
monstrance protesting  that  said  plaintiff  ought  to  be  refused  a 
license,  which  said  defendant  then  and  there  presented  to  said 
people. 

The  declaration  fhrther  eets  out  that  in  consequenoe  of  the 
uttering  and  publishing  of  said  words  by  the  defendant,  the 
majority  of  persons  owning  the  greater  part  of  the  land  within 
two  hundred  feet  of  the  said  saloon,  or  who  were  occupants  of 
the  land,  signed  a  remonstrance  protesting  that  a  license 
■hoold  not  be  granted  to  the  plaintiff  to  carry  on  aaid  buri- 
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nessy  whereupon  said  lioense  commisBioners  refused  to  graut 
•och  license,  and  were  rendered  unable  to  grant  the  same. 
The  declaration  also  alleges  special  damage. 

The  principal  ground  urged  in  support  of  the  demurrer  is, 
that  the  words  complained  of,  since  they  do  not  amount  to  an 
imputation  of  the  commission  of  an  offense,  but  only  to  a 
eharge  of  an  intention  to  commit  one,  are  not  actionable  either 
per  M,  or  from  having  caused  special  damage. 

The  main  question  raised  by  the  demurrer,  therefore,  is  this, 
Tis.:  Are  words  actionable  which  merely  impute  a  criminal 
intention  to  another?  We  think  this  question  must  be  an- 
swered in  the  negative.  Words  which  falsely  charge  a  person 
with  the  commission  of  a  criminal  offense  are  actionable,  upon 
the  familiar  ground  that  they  may  endanger  him  by  subject- 
ing him  to  the  penalties  of  the  law,  and  render  him  infamous  in 
the  community.  But  the  charge,  in  order  to  be  obnoxious  to 
the  law,  must  be  of  an  offense  actually  com  mi tted  or  attempted, 
a  punishable  offense,  and  not  of  an  offense  existing  in  con- 
templation or  intention  merely,  for  the  law  does  not  take  cog- 
nisance of  one's  intentions  merely,  however  malicious  or  wicked 
they  may  be,  but  only  takes  cognizance  thereof  when  coupled 
with  and  giving  significance  to  his  acts.  So  that,  in  order  to 
render  one's  intent  of  any  importance  in  the  eye  of  the  law, 
it  must  be  combined  with  his  act. 

It  therefore  follows  that,  as  mere  intent  to  commit  a  crime 
is  not  a  violation  of  law,  and  hence  not  punishable,  to  accuse 
one  of  having  each  an  intent  is  not  to  accuse  him  of  any  crime 
or  offense. 

The  language  which  the  plaintiff  complains  of  as  being 
danderous  is  this;  **He  is  going  to  start  a  house  of  ill-fame." 
This  language,  if  indeed  it  is  anything  more  than  the  expres- 
sion of  an  opinion  on  the  part  of  the  defendant,  does  not 
amount  to  a  charge  of  any  crime  or  offense,  or  even  of  an  at- 
tempt to  commit  one.  At  the  most,  it  is  only  a  charge  that 
the  plaintiff  intends  at  some  future  time  to.  commit  one. 

That  such  a  charge  is  not  actionable  is  one  of  the  few  things 
in  the  law  of  slander  whioh  is  evidently  settled  beyond  oon- 
tn>versy. 

The  law  upon  this  point  is  well  stated  in  the  Amerioaa 
Encydopodia  of  Law,  vol.  18,  p.  853,  as  follow:  **  Words 
which  merely  impute  a  criminal  intention  not  yet  put  into 
action  are  not  actionable.  Quilty  thoughts  are  not  a  crime. 
But  as  soon  as  any  step  is  taken  to  carry  oat  suoh  intention. 
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M  tooo  M  Any  overt  aot  is  done,  an  attempt  to  eommh  a 
orime  has  been  made;  and  every  attempt  to  commit  an  in- 
dictable offense  is  at  common  law  a  misdemeanor,  and  la 
Itself  indictable.'* 

To  impate  such  an  attempt  is,  therefore,  clearljr  acttonablsi 

In  Comdim  y.  Van  Slyck,  21  Wend.  70,  71,  the  ooori,  ia 
speaking  of  the  sense  in  which  words  shoald  be  taken,  say: 
^  Where  they  plainly  import  a  charge  of  mere  intention  to  do 
a  criminal  act,  or  only  amount  to  an  assertion  that  the  plain- 
tiff will  do  it  at  a  future  time,  they  are  not  actionable.'' 

In  Beaton  t.  Cordray^  Wright  (Ohio)  101,  the  court  aay:  "An 
action  may  be  sustained  for  charging  another  with  being  a 
thief^  or  with  haying  stolen,  but  not  for  imputing  a  mere  in- 
tention to  steal,  or  with  having  an  enl  disposition.  Ths 
foundation  of  the  slander  is,  that  the  charge,  if  tme,  would 
■object  the  accused  to  infamous  punishment;  and  evil  dis* 
position,  without  act,  cannot  so  subject  any  one."  See,  also^ 
Townshend  on  Slander  and  Libel,  8d  ed.,  161;  UcKee  t.  /•• 
foOt,  6  Dl.  80;  HarrUon  ▼•  Strattan,  4  Bsp.  218;  WUmm  t. 
3b(um,  8  Jones,  800;  Stoner  v.  Audely,  Cro.  Blia.  250;  Dr.  FiMf§ 

Cate^  cited  in  Murrey  t. ,  2  Bnlst  206;  SiUare  t.  OoOigr^ 

161  Mass.  60,  63,  54;  Odgers  on  label  and  Blander,  67;  1 
Viuer's  Abridgment,  440. 

But  the  plaintiff  contends  in  support  of  his  declaration, 
that  any  defamatory  or  disparaging  words  spoken  of  another, 
which  cause  special  damage,  are  actionable. 

While  we  cannot  subscribe  to  quite  so  broad  a  statement  of 
the  law  as  this,  yet  we  think  that  the  proposition  is  subetan* 
tially  correct  That  is  to  say,  that  false^  defamatory  words, 
spoken  of  another,  are  either  actionable  per  is,  or  by  reaaoo  of 
having  caused  special  damage. 

We  do  not  think,  however,  that  the  words  relied  on  in  the 
declaration  are  defamatory  within  the  legal  meaning  of  that 
term* 

To  defaiQe  another,  by  language,  is  to  harm  or  destroy  his 
good  fame  or  reputation,  or  to  disgrace  or  calumniate  him. 
In  order  to  have  this  evil  effect,  however,  it  is  evident  that 
the  language  used  concerning  him  must  relate  to  bia  eondwt 
or  character  as  they  now  are,  or  have  been  in  the  past,  and 
not  be  the  mere  opinion  of  the  speaker,  as  to  what  they  will 
be  at  some  indefinite  period  in  the  futore. 

In  other  words,  that  language  which  amoante  to  a  mere 
aseertion  or  opinion  as  to  what  will  be  the  futoie  eondnct  or 
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•haraoter  of  another  ia  not  actionable;  but  that  it  ia  only  ao- 
tionable  when  it  relates  to  what  the  person  now  is  or  has  been 
in  the  past,  or  to  what  he  is  doing,  or  attempting  to  do,  or  has 
done,  or  attempted  to  do  in  the  past;  that  is,  when  it  relates 
to  something  whioh  is  aotual,  instead  of  something  which  is 
merely  imaginary  or  conjectural. 

The  character  of  a  man  is  what  lie  now  iS|  and  not  what  he 
may  be  at  some  future  time. 

Amongst  the  multitudes  of  different  forms  of  expresdon 
ftrand  in  the  books,  which  have  been  held  to  be  actionable,  we 
kave  been  unable  to  And  any  case,  nor  hare  we  been  referred 
to  any,  in  whioh  language  analogous  to  that  relied  on  in  the 
fdaintiff's  declaration  has  been  held  sufficient  to  maintain  an 
notion  tot  slander. 

Demurrer  sustained. 


flLAVSiB.  — Ohaiging  una  with  Mog  ia  a  nupbloiis  plsas  under  wufU 
eironiartanaw  It  aol  aotiooables  Waien  t.  Joma^  8  Port  442;  29  Am.  Dta 
ML  For  a  farllMr  diaonatioa  Mi  this  ^gtogoMfom,  sss  the  iSMt  sllsd  ia  the 
efieioa  te  the  ksding 
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par 
-PUBunmov  AS  to  Kvowlid^  ev  LmiTATioa 
lAononr  ev.  —  In  the  sboonoe  oC  f  laad,  oonooalmoaii  or  improper 
the  loffil  proMmpiioa  ia^  that  tiipalaiions  limiting  tho  oommon* 
kw  HsbiUty  il  Mrrion  oonteinod  in  a  rooeipt  giran  by  them  for  freight^ 
known  and  anwnted  to  by  the  party  reoeiying  it 
^Am»>«^, ..  j^  Stipitlatioh  LmmNO  thb  Liabilit7  of  a  oom* 
earrier,  in  the  erent  of  ioea  of  gooda  throngh  hia  negligenoe,  to  an 
■peeified  in  the  reoeipti  nnleea  the  Talae  of  the  property  It 
■tated  to  be  of  a  greater  amount  measnree  the  amount  of  hie 
TCSponailHli^t  and  no  reoorery  enn  be  had  against  him  in  ezoeei  el  onoh 

0MmeH  OAmnnB— Lmrmro  LiABnirr  job  Nsqugbiiob.  —  While  n  eoo^ 
■MM  earner  eannot  by  eontraot  limit  ite  liability  for  negligence,  it  may, 
hj  eontraot  with  the  ehipper,  fix  the  ralne  of  goods  intnuted  to  it  lis 
shipment  and  eetop  him  from  olaiming  that  they  were  of  a  greater  vnlne^ 
in  an  aetioa  to  leoorer  eoapeneation  for  their  loee  through  oneh  negli* 


Asphsii  A.  Cook,  Jr^  and  LauU  L.  AngM^  for  the  plaintiflk 

Af%M  Orwen^  tor  the  defendants. 

TiLLDiaHAsr,  J.    This  is  astiMipsif  to  vseonr  tiie  sam  ef 
tl79t  being  the  Talne  of  a  box  of  diamonds  whioh  the  plaintiff 
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delivered  to  the  eerrant  and  agent  of  the  defendantii  to  be  bf 
them  transported  by  express  to  New  Bedford,  in  the  state  of 
Massachosetts.  Jury  trial  is  waived,  and  the  case  is  tried  to 
the  oourt  on  the  law  and  the  faets.  The  defendants,  who  an 
oommon  earners  of  merchandise  for  hire,  received  from  the 
plaintiff  at  Providence,  on  the  twenty-sixth  day  of  Jaly,  189(h 
a  package  containing  diamonds  of  the  value  aforesaid,  to  be 
by  them  delivered  to  C.  W.  Haskins,  at  New  Bedford,  Hasss- 
ebusetts. 

The  plaintiff  had,  and  for  a  oonsiderable  time  preyions  te 
the  above  named  date  had  had,  in  his  possession  and  oonstaot 
use,  a  book  of  the  defendants'  contract  receipt  blanks,  at  ths 
top  of  each  page  of  which  was  printed  what  purports  to  be  a 
mutual  agreement  between  the  shipper  and  tiie  common  car> 
rier,  which  agreement,  in  so  far  as  it  is  material  for  our  pres* 
ent  consideration,  provides  that  the  defendants  **  are  not  to  be 
held  liable  or  responsible  for  any  loss  or  damage  to  said  prop- 
erty^  ....  unless  in  every  case  the  same  be  proved  to  have 
occurred  from  the  fraud  or  gross  negligence  of  said  express 
eompany  or  their  servants,  nor  in  any  event  shall  the  holder 
hereof  demand  beyond  the  sum  of  fifty  dollars,  at  which  ths 
article  forwarded  is  hereby  valued,  unless  otherwise  herein 
expressed,  or  unless  specially  insured  by  them  and  so  speci- 
fied in  this  receipt,  which  insurance  shall  constitute  the  limit 
of  the  liability  of  Barle  and  Frew's  Express." 

One  of  these  blanks  the  plaintiff  filled  out  for  the  addressed 
package  in  qaestion,  but  gave  no  value  thereof,  although  tfaers 
was  a  blank  column  in  said  receipt  marked  ^  value."  This 
receipt  was  signed  by  the  defiandants'  agent  when  the  plain- 
tiff gave  the  package  to  the  agent. 

The  defendants  had  no  knowledge  of  the  contents  or  raloe 
of  said  package  except  as  stated  in  said  receipt  at  the  time  of 
its  delivery  to  them,  nor  did  they  make  any  inquiry  of  the 
plaintiff  concerning  the  same. 

This  package  was  lost  by  the  negligence  of  the  defendants' 
servant  before  it  reached  their  office,  and  said  defendants  ad- 
mit their  liability  therefor,  under  said  agreement,  and  offer 
to  pay  the  said  sum  of  fifty  dollars,  which,  they  contend,  is 
the  limit  of  their  liability.  The  plaintiff  testifies  thai  his 
reason  for  not  giving  any  value  to  the  package  was  because 
the  expressage  was  to  be  paid  by  the  consignee.  The  defend- 
ants, on  the  other  hand,  testify  that  the  reasons  given  then 
by  the  plaintiff  for  not  giving  any  value  to  the  paokafe  in  said 
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receipt  wexe,  that  it  ooet  more  money,  and  that  the  consignee 
bad  previoasly  complained  of  the  charges  of  ezpressage  in 
oases  where  the  values  had  been  given,  and  that  he  adopted 
this  mode  to  lessen  said  charges. 

We  think  it  is  very  evident  that  the  purpose  of  the  plaintiff 
in  not  giving  any  value  to  the  package,  was  to  save,  either  to 
himself  or  to  the  consignee,  and  it  matters  not  which,  the  ad-^ 
ditional  expressage  which  would  have  been  charged  by  tho 
defendants  if  the  real  value  had  been  given;  for  it  must  ha 
presumed  from  the  terms  of  the  receipt  that,  as  the  defendanta 
awuine  a  liability  only  to  the  extent  of  the  valuation  therein 
Bamed,  the  rate  of  expressage  is  graduated  by  said  valuation. 

Under  tliis  state  of  facts,  the  plaintiff's  final  contention^ 
which  logically  should  be  the  first,  and  hence  we  will  consider 
it  first,  is,  that  the  express  assent  of  the  owner  of  the  goods 
to  the  restrictions  of  the  carrier's  liability  must  be  found,  to 
give  effect  to  it  in  any  case. 

We  think  the  decided  preponderance  of  the  authorities  ia 
to  the  contrary;  and  that  the  welUsettled  rule  now  is,  that  in 
the  absence  of  fraud,  concealment,  or  improper  practice,  tha 
legal  presumption  is,  that  stipulations  limiting  the  common* 
law  liability  of  common  carriers,  contained  in  a  receipt  given 
by  them  for  freight,  were  known  and  assented  to  by  the  party 
receiving  it:  Belger  v.  Din9more^  51  N.  Y.  166;  10  Am.  Rep. 
675;  SUen  v.  Liverpool  ete.  Steamship  Co,^  57  N.  Y.  1;  15  Am. 
Rep.  453;  Harrie  v.  Great  Western  Ry  Co.,  L.  R.  1.  Q.  B.  D. 
616;  Qermania  Fire  Ins.  Co,  v.  Memphis  etc.  R.  R.  Co.,  72 
N.  Y.  90;  28  Am.  Rep.  113;  Quimby  v.  Boston  etc.  R.  R.  Co.^ 
160  Mass.  365;  Burke  v.  South  Eastern  R'y  Co.,  L.  R.  5.  C.  P.  D. 
1;  Maghee  v.  Camden  etc,  R.  R.  Co.,  45  N.  Y.  514;  6  Am.  Rep. 
124;  Oraee  v.  Adams,  100  Mass.  505;  97  Am.  Dec.  117;  1  Am. 
Rep.  181;  Monitor  Mut.  Fire  Ins.  Co.  v.  Baffum,  115  Mass. 
843;  Hill  v.  Syracuse  etc.  R'y  Co.,  73  N.  Y.  351;  29  Am.  Rep. 
163.  For  a  full  discusBion  of  the  contrary  doctrine,  see  Hoi- 
lister  V.  Nowlen^  19  Wend.  234,  32  Am.  Dec.  455,  and  cases 
dted. 

In  the  case  at  bar,  a  printed  facRimile  of  the  receipt  in  ques- 
tion is  before  ns,  which  shows  that  the  terms  and  conditions 
upon  which  the  defendants  received  the  goods  in  question 
most  have  been  well  known  to  the  plaintiff. 

And  more  especially  is  this  to  be  taken  for  granted  from 
tlis  fact  that  a  book  of  the  defendants',  filled  with  receipt 
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blanks,  Indentloal  with  this,  was  in  the  plaintiff's  posseBsioBi 
and  in  almost  daily  use  by  him. 

From  an  examination  of  said  fitosimile,  it  fa  evident  that 
there  was  not  only  no  attempt  to  oonoeal  the  terms  and  coo- 
ditions  of  the  bailment  on  the  part  of  the  defendants,  bnt  on 
the  other  hand  that  it  had  been  their  pnrpoes  to  make  the 
same  specially  prominent  and  noticeable. 

It  is  all  printed  on  one  side  of  the  paper,  and  at  the  top 
thereof  it  is  headed  by  the  caution,  printed  in  bold  type,  ^  Bead 
the  conditions  of  this  receipt,''  and  all  the  printed  matt^  prr 
cedes  the  signature  of  the  agent  of  the  defendants. 

We  think,  therefore,  that  the  receipt  in  question  ought  to 
be  regarded  as  having  received  the  assent  of  the  plaintiff,  and 
as  being,  as  its  language  purports,  the  mutual  agreement  of 
the  parties  touching  the  package  in  question. 

Having  found,  then,  that  there  was  an  agreement  between 
the  parties  as  to  the  limit  of  the  defendants'  liability  in  ease 
of  loss,  we  come  to  the  main  question  in  the  case,  yis.,  Was 
said  agreement  valid  and  binding  upon  the  parties  thereto  f 
Or,  to  state  the  question  more  broadly:  To  what  extent  is  a 
eommon  carrier  entitled  to  contract  in  limitation  of  his  com- 
mon-law  liability?  This  is  a  question,  in  so  &ur  as  it  applies 
to  carriers  by  land,  upon  which  there  has  been  great  oontra- 
riety  of  opinion  in  dififerent  courts,  the  earlier  eases  holding 
that  it  was  against  public  policy,  and  hence  impossible  for 
oommon  carriers  to  guard  themselves  by  any  stipulations 
whatever,  against  liability  from  loss  arising  from  any  other 
eause  than  the  act  of  Ood  or  the  public  enemy.  This  question 
is  discussed  in  Edwards  on  Bailments,  sec.  652,  and  cases 
cited  in  note  6,  while  the  later  cases  have  materially  modified 
this  rule  in  the  carrier's  favor,  and  permitted  him  not  only 
to  contract  so  as  to  change  the  extent  of  his  liability  as  fixed 
by  the  common  law,  but  such  contracts,  when  made  with 
his  employer,  became  almost  entirely  the  measure  of  his  re- 
sponsibility. ^'  And  this  custom,"  says  Hutchinson  on  Car- 
riers, seo.  119,  ^has  become  so  universal  in  transactions  with 
earners,  that  his  liability  may  now  be  said  to  depend  almost 
exclusively  upon  contract.  He  still  stands,  however,  in  the 
relation  of  common  carrier  to  the  goods  intrusted  to  him,  not- 
withstanding his  contract,  however  much  it  may  lessen  his 
oommon-law  liability,  and  he  cannot,  even  by  the  most  ex« 
press  contract,  divest  himself  of  that  character  and  change  it 
to  that  of  a  mere  private  carrier  or  ordinary  bailee'':  Dm^id^ 
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M9n  T.  OrahafOf  2  Ohio  St.  131, 140;  Railroad  Co.  v.  LocJcwoody 
17  WalL  857;  Hooper  v.  WeUs,  Fargo  &  Co.,  27  Cal.  11;  85 
J^m.  Dec.  211;  Christenson  ▼.  American  Exprew  Co,,  15  Minn. 
270;  2  Am.  Rep.  122;  Bcmk  of  Kentucky  y.  Adams  Express  Co,^ 
«8  U.  8.  174,  180;  Kirby  ▼.  Adams  Express  Co.,  2  Mo.  App. 
S69;  but  tea  ilmmccm  Express  Co.  y.  Sands,  55  Pa.  St.  140; 
€frogan  Y.  Adams  Express  Co.,  114  Pa.  St.  523;  60  Am.  Rep. 
S60. 

Withoot  attempting  a  review  of  the  conflicting  authoritiei 
upon  the  question  before  us,  which  would  answer  no  useful  pur- 
pose here,  we  will  only  say  that  upon  an  examination  thereof 
we  have  come  to  the  conclusion  that  the  decided  weight  of  th« 
authorities,  as  well  as  the  better  reason,  favors  the  rule  that 
a  common  carrier  may,  to  a  great  extent  at  least,  contract  in 
limitation  of  his  common4aw  liability,  ^  provided,"  as  stated 
in  Express  Co.  v.  CaldweU,  21  Wall.  264,  ''  the  limitation  be 
such  as  the  law  can  recognize  as  reasonable  and  not  inconsis- 
i#nt  with  sound  public  policy." 

The  shipper  and  the  common  carrier  are  thus  authorised  to 
•oter  into  an  express  agreement  within  certain  limits,  as  to 
the  terms  upon  which  the  latter  will  transport  and  convey  for 
the  former  a  certain  article  of  personal  property  of  an  agreed 
yalue  to  a  designated  place  for  an  agreed  price.  We  fail  to 
Bee  that  the  recognition  of  the  validity  of  such  an  agreement 
10  violative  of  any  sound  rule  of  public  policy.  Indeed,  it 
seems  to  us  that  public  policy  requires  the  upholding  of  such 
an  agreement  as  tending  to  the  honest  disclosure  of  value  on 
the  part  of  the  shipper,  and  the  exercise  of  that  degree  of  dili- 
gence  on  the  part  of  the  carrier  which  is  commensurate  with 
the  value  of  the  particular  article  conveyed,  and  the  price 
paid  for  such  conveyance.    To  illustrate:  — 

A  has  a  box  of  tinware  of  the  value  of  five  dollars,  which  he 
wishes  to  send  to  Boston  by  B,  a  common  carrier.  The  box 
is  delivered  to  Bonder  an  agreement  similar  to  the  one  before 
us,  no  information  being  given  as  to  the  contents  of  said  box. 

What  is  the  degree  of  care  which  B  is  expected  to  exercise 
ia  the  transportation  of  this  box  ?  Manifestly,  that  degree 
of  care  which  is  commensurate  with  a  box  whose  value  does 
not  exceed  that  stipulated  in  the  contract,  to  wit,  fifty  dollars* 

B'b  maximum  liability  in  case  of  loss  being  known  to  him 
beforehand,  he  will  naturally  exercise  such  a  degree  of  care 
as  would  ordinarily  insure  the  safe  delivery  at  its  destination 
of  an  article  of  this  value.    Moreoveri  he  ia  only  paid  for  ae> 
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•aming  a  risk  to  the  extent  of  fifty  dollars,  and  be  has  gradu- 
ated his  charge  for  carriage  accordingly. 

Such  an  agreement  certainly  strikes  one  aa  eminently  fidr 
and  reasonable.  Neither  party  is  deceived  or  misled  thereby. 
The  shipper,  on  the  one  hand,  is  insured  of  the  safe  delirerj 
of  his  goods  at  their  destination,  or  their  value  in  money,  ia 
ease  of  loss,  and  the  carrier,  on  the  other  hand,  proportions 
his  care  to  the  liability  which  he  has  assumed. 

Both  parties  thus  act  understaudingly  and  intelligently; 
there  is  little  opportunity  for  fraud  on  the  part  of  the  shipper, 
and  none  for  overcharge  on  the  part  of  the  carrier. 

To  illustrate  again:  A  wishes  to  send  a  box  of  diamonds, 
▼alned  at  five  hundred  dollars,  to  Boston,  Massachusetta,  and 
employs  B,  a  common  carrier,  to  transport  the  same  thence 
under  an  express  agreement,  which  stipulates,  amongst  other 
things,  that  the  value  thereof  is  fifty  dollars,  the  charge  &r 
expressage  being  based  upon  that  valuation. 

As  in  the  former  case,  B  assumes,  and  has  the  right  to  as- 
sume, that  the  value  of  this  package  does  not  exceed  the  sum 
of  fifty  dollars,  and  he  therefore  proportions  his  care  accord- 
ingly. 

The  package  is  lost  by  B,  whereupon  A  seeks  to  bold  him 
liable  for  the  actual  value  of  said  package,  which  was  many 
times  larger  than  that  agreed  upon. 

B  was  only  paid  for  the  care  and  transportation  of  a  pack- 
age of  the  value  of  fifty  dollars,  and  the  degree  of  care  which 
he  used  was  sufficient  for  a  transaction  of  that  sort,  while  it 
was  quite  insufficient  for  a  transaction  of  the  sort  which  he  was 
induced  by  misrepresentation  on  the  part  of  A  to  undertake. 

Had  he  been  apprised  of  the  actual  value  of  this  package^ 
he  would  have  exercised  that  degree  of  care  which  was  com- 
mensurate  therewith,  and  would  also  have  graduated  his 
eharge  accordingly. 

To  allow  A  to  repudiate  his  contract  with  B  in  case  of  loH^ 
and  hold  the  latter  to  his  strict  common-law  liability,  under 
the  circumstances,  is  little  less  than  to  permit  him  to  perpe- 
trate a  fraud  under  the  guise  of  enforcing  a  legal  right 

If  this  illustration  fairly  represents  the  case  at  bar,  and  It 
eeems  to  us  that  it  doea,  it  shows  the  unreasonableness  and  ia- 
justice  of  the  rule  of  liability  contended  for  by  the  plaintiff.  Bat 
the  main  oontentioQ  of  the  plaintiff  is  that  an  expreea  eompaoj 
cannot  limit  its  liability  iat  loss  of  goods  occasioned  by  iti 
own  negligeace^  and  ia  support  thereof  he  eitea  the  fidlowipg 
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eases:  Orogan  y.  Adam»  Express  Co^  114  Pa.  St.  623;  60  Am. 
Bep.  860;  Braufn  ▼.  Adams  Express  Co.,  15  W.  Va.  812;  Ma^- 
lin  y.  Baltimore  ^e.  R.  R.  Co.,  14  W.  Va.  180,  191;  85  Am. 
Bep.  748;  Newborn  y.  Just,  2  Car.  &  P.  76;  New  Jersey 
Steam  Nav.  Co.  y.  Merchants  Bank,  6  How.  344;  Snider  y. 
Adams  Express  Co.,  63  Mo.  376,  383;  Union  Express  Co.  v. 
€hraham,  26  Ohio  St  595,  598;  Michigan  Cent.  E.  R.  Co. 
▼.  Hale,  6  Mich.  243;  WesUm  Trans.  Co.  y.  NewhaU,  24  IlL 
466;  76  Am.  Dec.  760;  Graham  y.  Davis,  4  Ohio  St.  362;  62 
Am.  Dec,  285;  Muser  y.  Ajnerican  Express  Co.,  1  Fed.  Rep^ 
882;  Southern  Express  Co.  y.  Seide,  67  Miss.  609. 

These  cases  undoubtedly  sustain  the  position  of  the  plain- 
tiff in  this  respect;  and  we  are  not  only  not  disposed  to  ques- 
tion their  authority  upon  this  point,  but  to  agree  entirely 
therewith. 

We  do  not  think  that  it  is  competent  for  a  common  carrier 
to  stipulate  for  exemption  from  loss  occasioned  by  his  own 
negligence  or  that  of  his  servants.  Such  an  exemption  is  not 
just  and  reasonable  in  the  eyeof  the  law.  Nor  is  it  necessary 
for  us  to  so  hold  in  order  to  sustain  the  contract  under  con- 
nderation.  For,  as  stated  by  Blatchford,  J.,  in  Hart  y.  Penn* 
^ylvania  R.  R.  Co.,  112  U.  S.  381,  340,  ''The  Umitation  as  to 
yalue  has  no  tendency  to  exempt  from  liability  for  negligence. 
It  does  not  induce  want  of  care.  It  exacts  from  the  carriers 
the  measure  of  care  due  to  the  value  agreed  on.  The  carrier 
is  bound  to  respond  to  that  yalue  for  any  negligence.  The 
oompensation  for  carriage  is  based  on  that  value.  The  shipper 
is  estopped  from  saying  that  the  value  is  greater.  The  ar^, 
tides  have  no  greater  value  for  the  purposes  of  the  contract 
of  transportation  between  the  parties  to  that  contract  The 
oarrier  must  respond  for  negligence  up  to  that  value.  It  is 
just  and  reasonable  that  such  a  contract,  fairly  entered  into, 
and  where  there  is  no  deceit  practiced  on  the  shipper,  should 
be  upheld.  There  is  no  violation  of  public  policy.  On  tho 
contrary  it  would  be  unjust  and  unreasonable,  and  would  h% 
repugnant  to  the  soundest  principles  of  fair  dealing,  and  of 
the  freedom  of  contracting,  and  Uius  in  conflict  with  public 
policy,  if  a  shipper  should  be  allowed  to  reap  the  benefit  of 
the  contract  if  there  is  no  loss,  and  to  repudiate  it  in  case  of 

loss.'' 

The  case  from  which  we  have  thus  quoted  was  one  in  which 
the  loss  happened  from  the  negligence  of  the  defendant 

The  coort  had  previously  declared  in  the  same  caaOy  pb  8S8^ 
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thftt  *^It  it  the  law  of  this  court  that  a  common  carrier  may, 
by  apeoial  contract,  limit  his  common-law  liability;  but  ht 
cannot  stipalate  for  exemption  from  the  conscqoenceB  of  his 
own  negligence,  or  that  of  his  servants,''  thus  expressly  affirm- 
ing the  doctrine  previously  laid  down  by  that  learned  court  in 
New  Jer$$y  Steam  Nav.  Co.  ▼.  MerekarUU  Bank^  6  How.  S44; 
York  Co.  ▼.  OetUral  Railroad,  8  Wall.  107;  Railroad  Co. 
T.  Loekwood,  17  Wall.  357;  Ehepreee  Co.  v.  Caldwell,  21  Wall 
264;  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Bank  of  Kentucky 
T.  Adame  Expreee  Co^  93  U.  S.  174;  Railway  Co.  v.  SteweiUt 
96  U.  S.  655. 

But,  although  the  loss  did  occur  from  the  negligence  of  the 
defendant,  the  court  upheld  the  agreement  as  to  the  value  of 
the  property,  on  the  ground,  as  forcibly  stated  in  the  opinion, 
that  "There  is  no  justice  in  allowing  the  shipper  to  be  paid  a 
large  value  for  an  article  which  he  has  induced  the  carrier  to 
take  at  a  low  rate  of  freight  on  the  assertion  and  agreement 
that  its  value  is  a  less  sum  than  that  claimed  after  a  loss.  It 
is  just  to  hold  the  shipper  to  his  agreement,  fairly  made,  as 
to  value,  even  where  the  loss  or  injury  has  occurred  through 
the  negligence  of  the  carrier.  The  effect  of  the  agreement  is 
to  cheapen  the  freight  and  secure  the  carriage,  if  there  ia  no 
loss;  and  the  effect  of  disregarding  the  agreement,  after  a  loss, 
is  to  expose  the  carrier  to  a  greater  risk  than  the  parties  in* 
tended  he  should  assume. 

*^  The  agreement  as  to  value,  in  this  case,  stands  as  if  the 
earner  had  asked  the  value  of  the  horses,  and  had  been  told 
^by  the  plaintiff  the  sum  inserted  in  the  contract 

The  rule  laid  down  in  Orogan  v.  Adams  Expreee  Co.,  114 
Pa.  St  623,  60  Am.  Rep.  860,  a  case  much  relied  on  by  the 
plaintiff,  that  **an  express  company  cannot,  by  special  con« 
tract  or  special  acceptance,  limit  its  liability  for  loss  of  goods, 
resulting  from  the  negligence  of  the  company  or  its  servants," 
is  not  in  conflict  with  the  case  just  quoted  from  upon  this 
point.    And  with  all  due  respect  to  the  learned  court  which 
rendered  this  decision,  we  think  that  it  misapprehended  the 
decision  in  Hart  v.  Penneylvania  R.  R.  Co.,  112  U.  S.  331, 840, 
in  declaring  that  that  case  had  decided  that  a  common  car- 
rier could  limit  its  liability,  even  as  against  its  own  negli- 
gence.    The  real  distinction  between  these  two  cases,  as  it 
•eems  to  us,  is  not  in  the  rule  adopted  by  each,  but  in  the  ap- 
plication  thereof. 
Ia  the  Grogan  case  the  court  holds  that  an  agreement  as  to 
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ralue  in  case  of  loss  by  negligence  is  not  binding  on  the  par- 
ties, on  the  ground  as  we  understand  the  decision,  that  to  hold 
the  contrary  would  be  to  uphold  the  carrier  in  stipulating 
Against  bis  own  negligence,  although  it  holds,  at  the  same 
limei  that  an  agreement  as  to  value  *'  would  be  a  protection 
against  liability  beyond  that  amount  except  for  negligence." 

In  this  respect  the  court  followed  the  case  of  Ameriean  Ex- 
pr998  C<K  ▼.  Sand$j  55  Pa.  St.  140,  and  Famham  v.  Camden 
etc.  R.  R*  Co.j  65  Pa.  St  53.  That  is  to  say,  these  cases 
liold  that  an  agreement  as  to  value  in  case  of  loss  is  valid  and 
binding,  excepting  only  where  the  loss  is  occasioned  by  the 
negligence  of  the  common  carrier  or  his  servant.  While  in 
the  Hart  case,  before  referred  to,  the  court  holds  that  the 
agreement  as  to  value  is  also  valid  and  binding  where  the 
loss  is  occasioned  by  the  negligence  of  the  oommon  carrier, 
and  that  so  to  hold  *'  has  no  tendency  to  exempt  from  liabil- 
ity for  negligence.'' 

The  reasoning  in  the  last-named  case  is  cogent  and  con- 
vincing, and  we  are  disposed  to  adopt  the  same  in  preference 
to  the  authorities  which  hold  to  the  contrary.  See  also  Of 
penhHmerY.  United  States  Express  Co.^  69  111.  62;  18  Am.  Rep. 
696;  JToaman  V.  United  States  Express  Co.,  3  Kan.  205;  Brehme 
V.  Adams  Express  Co.^  25  Md.  328;  Snider  v.  Adams  Express 
Co.^  68  Mo.  376;  Levy  v.  Southern  Express  Co.,  4  S.  C.  234; 
Boorman  ▼.  American  Express  Co.,  21  Wis.  154. 

We  therefore  decide  that  it  was  competent  for  the  parties  to 
agpree  as  to  the  value  of  the  package  in  question,  in  case  of 
loM  by  negligence,  and  that,  having  thus  agreed,  they  are 
bound  thereby.  Judgment  must  therefore  be  entered  for  the 
plaintiff  for  the  sum  of  fifty  dollars. 


OABsnnui^OoMTBAer  ov  Shifmint.  —  A  ibippw  who  filli  out  a  blank 
Noeipt  ooatainad  in  a  book  previoasly  forniihed  hj  a  carrier  for  hii  use,  and 
•bfkaini  the  signatare  of  the  oompany'e  agent  npon  delivering  him  a  paekage 
iotr  traniportation,  wUl  be  presumed  to  know  the  oontenti  of  the  reoeipt^ 
and  if  he  reoeiree  snoh  receipt  without  objection,  hie  aaient  to  its  conditions 
will,  in  the  absence  of  fraud,  be  oouolusivelj  presumed:  Pacifie  Bxpreu  Co. 
V.  FoLqf,  46  Kan.  467;  26  Am.  St.  Rep.  107,  and  note  with  cases  collected*  As 
between  a  carrier  and  its  customers  who  have  notice  of  itc  rules  before  ship> 
Bontc  are  made,  the  presumption  is  that  the  parties  contracted  with  refer. 
•nee  to  such  rules,  and  they  will  be  operative:  MiUer  r,  Oeorgia  R.  B,  etc, 
Cb.,  88  Oa.  668|  SO  Am.  St.  Rep,  170.  See  also  eztonded  aoU  to  HOI  t. 
Mproemm  sfs.  A  A  Oa.,  29  Am.  Rep.  166. 

CABBiiaa — PowxR  to  Lnnr  Liabilttt  tob  Niglioskos.  — AlUkm^m 
Mrrier  eawMil  illpalate  for  absolute  exemption  from  liability  for  Us  aogli- 
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fnoi^  1m  nifty  Iliail  Muh  liftbilitj  to  aa  ftmoaot  stated  In  a  writign  nomf^ 
proTidad  flaoh  aontrael  !•  CtmI j  mad  fairly  entered  into  by  the  partiea,  and  k 
Jntt  and  reaaonable  in  ita  tarma:  Paei/le  Mxprtm  Oo.  t.  Foleif,  46  Kno.  457| 
16  Am.  81  Rep.  107,  and  note.  See  extended  nole  to  (Meago  etc  Ifftk.  r. 
Okapmcm^  23  Am.  St.  Rep.  693»  on  the  power  ol  a  eommon  oafrier  to  liaii 
the  amount  of  hia  liability  in  oaae  of  loss  to  a  anm  lena  thna  tho  tnjnry  tat* 
tained;  alao  extended  note  to  Ook  t.  Qoodwh^  tt  Am.  Dool  495.  For  a  far- 
ther diMnaaion  of  the  qneation  of  a  earrier's  power  to  Umit  hia  Uafaility  kn 
m^^eaot,  9t9  Ttrr$  HmUek,  M.  A  (k.  T.  Sktrwood,  192  Imd.  l»|tt 
•t^  Bep.  »9  Md  Botti 


Capwbll  V.  SiFl. 

[17  BHonn  mumb  4n.] 

TmmLmm  «v  BvnoBi.  —  A  Nokbisxdint  ArmrDiM  a  Ooinn  am  a  W» 
VSH  in  a  anit  to  whioh  he  ia  a  party  ia  not  exempt  from  tbo  Mrriea  if 
prooeaa  in  another  anit 

fkmLsoi  ov  Wmc  B89XS.  -^  A  'SowKmamn  nr  AmnAiioi  nr  Oomrr  Ji 
Winms  in  a  anit  to  whioh  he  ia  not  a  party  ia  exempi  frooa  tiie  aerriaa 
of  prooeaa  in  another  anit. 

FUUDiM o.  — -  DiLATOBT  Plbia  are  regarded  with  diafaror,  and  theveiBfO  Iha 
matter  pleaded  moat  be  stated  with  the  higheat  degree  of  certainty  a^ 
tainable  in  a  plea,  namely,  with  that  degree  whioh  ia  known  in  law  m 
**  oertainty  to  a  certain  intent  in  every  particular,  *  and  mnat  aatieipati 
and  exolnde  all  saoh  snpposable  matter  as  wonld,  if  aUegod  on  tfie  ep 
poaite  aide,  defeat  the  plea. 

fSUUDZxo  —  PioyiLxoi  ov  Wmrissn.-—  A  dilatory  plea  alleging  that  tiie  d» 
fendanta  in  the  aotion  were  aerred  with  prooeaa  while  they  wore  in  ai^ 
tendanoe  upon  the  oonrt  aa  witnesses  in  the  anit  of  ^  t.  B  ia  not  anil* 
iient  if  it  faila  to  state  that  they  were  not  partiea  to  snoh  anitaa  wiH 
aa  witneaaea  therein. 

OharUi  A.  WUbm  and  9!%oiiiaf  A.  Jenehe$^  for  tho  plalntiilL 

Nichola$  Van  Slyek  and  OyruM  M.  Van  Slyek^  for  «1m  de- 
fendants. 

Per  Curiam.  The  writ  in  this  case  is  a  writ  of  SQmmoDS. 
The  defendants  have  filed  three  pleas  in  abatement.  The 
first  sets  forth  that,  at  the  time  of  the  service  of  the  writ 
upon  them,  the  defendants  were  residents  and  citizens  of 
the  city  of  Cleveland,  in  the  state  of  Ohio,  and  were  in 
attendance  upon  this  court  in  a  suit  in  which  Atwood  A 
Co.  were  plaintiffs  and  these  defendants,  were  defendants,  and 
that  these  defendants  were  in  the  state  of  Rhode  Island  solelj 
for  the  purpose  of  being  in  attendance  upon  said  suit.  The 
second  plea  is  like  the  first,  except  that  it  sets  forth  that  the 
defendants  were  ia  attendance  upon  this  court  in  a  soil  ii 
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which  Atwood  A  Co.  were  plaintifiii  and  these  defendante  were 
defendants  and  material  witnesaee.  The  third  plea  is  also  like 
the  first,  except  that  it  sets  forth  that  the  defendants  were  in 
attendance  upon  this  court  as  witnesses  in  a  suit  at  law  en- 
titled Atwood  A  Co.  y.  Sipe  and  Sigler^  numbered  8690,  and 
omits  the  allegation  at  the  close  that  the  defendants  were  fai 
the  state  of  Rhode  Island  solely  for  the  purpose  of  being  in 
attendance  upon  said  suit  To  these  pleas  the  plaintiff  has 
filed  a  general  demurrer. 

In  Baldwin  y.  Emerson^  16  R.  L  804,  27  Am.  8i  Rep.  741, 
we  held  that  a  a  nonresident  suitor  attending  court  in  rela^ 
tioa  to  his  suit  was  not  exempt  from  the  seryice  of  a  writ  of 
eommons  against  him  in  another  suit,  not  being  within  the 
leason  of  the  rule  adopted  in  New  York  and  Minnesota,  and 
perhaps  in  some  other  states,  which  exempts  witnesses  from 
snch  seryice.  Perhaps  if  it  appeared  that  the  party  to  the 
suit  was  a  merely  nominal  party,  without  any  personal  into 
est  in  the  suit,  and  was  in  attendance  merely  as  such  for  the 
purpose  of  testifying,  he  would  be  entitled  to  exemption  from 
the  seryice  of  process  by  summons;  for  the  same  inducement 
might  then  be  necessary  to  procure  his  attendance  as  though 
he  was  merely  a  witness.  But  we  do  not  think  that  an  or- 
£nary  suitor  who  is  personally  interested  in  the  result  of  the 
euit,  though  he  may  also  testify  in  the  trial  as  a  witness,  is 
OD  that  account  entitled  to  exemption.  We  are  of  the  opinion, 
therefore,  that  the  first  and  second  pleas  are  insufficient 

The  third  plea  sets  forth  that  the  defendants,  at  the  time 
•f  the  seryice  of  the  writ  upon  them,  were  in  attendance  upon 
the  court  in  the  case  of  Atwood  A  Co,  y.  Sipe  and  SigleVy  num* 
bered  8690,  as  witnesses.  We  think  this  plea  would  be  good 
if  it  it  were  sufficiently  certain  to  answer  the  requirement  of 
the  rule  relating  to  pleas  in  abatement  In  regard  to  these 
the  greatest  strictness  is  insisted  upon.  The  matter  pleaded 
must  be  stated  with  the  highest  degree  of  certainty  attainable 
in  pleading,  namely,  with  that  degree  which  is  known  in  law 
as  ^eertainty  to  a  certain  intent  in  eyery  particular."  The 
leason  tot  tlds  rigorous  requirement  is,  that  pleas  of  this  sort^ 
dilatory  pleas  as  they  are  now  denominated,  the  object  of 
which  is  to  defeat  suits  upon  grounds  other  than  the  merits, 
are  regarded  with  disfavor.  Whenever,  therefore,  a  person 
seeks  to  avail  himself  of  the  benefit  of  such  a  plea,  he  must 
bear  in  mind  that,  fui  he  is  taking  advantage  of  merely  teoh- 
nieal  defeotSi  he  must  do  so  in  a  technically  accurate  manner. 
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Says  Gk>nld  in  Mb  Treatise  on  Pleading,  o.  3,  seo.  57:  "  Ce^ 
Udnty  of  the  third  eort,  or  *  to  a  certain  intent  in  everj  par- 
ticular/ requires  the  utmoet  fullness  and  particularity  of  state- 
ment as  well  as  the  highest  attainable  accuracy  and  precision, 
leaving  on  the  one  hand  nothing  to  be  supplied  by  intend- 
ment  or  oonstruction,  and  on  the  other  no  supposable  spedal 
answer  unobyiated."  ^  The  rule  requiring  this  degree  of  oo^ 
tainty  is  a  rule,  not  of  construction  only,  but  also  of  addition, 
L  Of  it  requires  the  pleader  not  only  to  answer  fully  what  is 
necessary  to  be  answered,  but  also  to  anticipate  and  exclude 
all  such  supposable  matter  as  would,  if  alleged  on  the  oppo- 
site side,  defeat  his  plea."  Lord  Eenyon,  Ch.  J^  in  Roberts  t. 
Moan,  6  Term  Rep.  487,  remarks:  ^'The  court  cannot  hold  too 
strict  a  hand  over  these  sort  of  pleadings,  which  are  calcu- 
lated to  defeat  the  justice  of  the  case.  If,  indeed,  a  plea  in 
abatement  be  drawn  correctly,  the  court  cannot  deprive  the 
defendant  of  the  benefit  of  it.  But  if  there  be  the  least  in- 
aoouracy  in  it,  it  cannot  be  supported.**  And  see,  also,  Chitfy 
on  Pleading,  473;  1  Comyns'  Digest,  139;  Chetham  t.  Sleigh,  3 
Lev.  67;  Parsons  v.  Ely,  2  Conn.  877, 881;  Adams  v.  Hodsdon, 
83  Me.  225;  Tweed  v.  Libbey,  37  Me.  49.  And  so  great  is  the  dis- 
favor with  which  pleas  in  abatement  are  regarded,  that  it  is  not 
necessary  to  file  a  special  demurrer  to  such  a  plea,  but  a  gen- 
eral demurrer  reaches  all  defects,  not  only  of  substance,  but 
of  form  as  well:  Oould  on  Pleading,  c.  9,  sees.  11, 12;  SOU 
V.  Ellis,  4  R.  L  110;  Iloppin  v.  Jenckes,  9  B.  L  102;  BuUock  v. 
BoUeSf  9  R.  L  501.  Tried  by  the  principles  we  have  stated, 
laid  down  in  the  authorities  cited,  it  is  evident  that  the  third 
plea  is  also  insufficient,  and  that  its  insufficiency  may  be 
taken  advantage  of  by  the  general  demurrer  filed.  Though 
the  defendants,  as  it  sets  forth,  were  in  attendance  upon  the 
oourt  in  the  suit  named  as  witnesses^  they  may  also  have 
been  in  attendance  as  parties  to  the  same  suit  directly  and 
personally  interested  in  the  result  of  the  litigation.  If  these 
additional  facts  had  been  alleged  by  the  plaintiff  by  way  of 
replication  to  the  plea,  and,  admitted  by  demurrer  or  upon 
issue  joined,  had  been  proved,  it  is  clear  in  our  opinion 
that  the  defense  set  up  in  the  plea  could  not  have  been 
maintained.  It  is  defective,  therefore,  in  that  it  does  not 
anticipate  and  exclude  all  such  supposable  matter  as  woold, 
If  alleged,  defeat  the  plea,  or,  in  other  words,  in  that  it  does 
not  negative  the  attendance  of  the  defendants  in  any  other 
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Mpaoitj  than  as  witnesseB,  or  as  nominal  parties  merely, 
not  personally  interested  in  the  resalt  of  that  suit 

We  are  of  the  opinion  that  the  demurrer  should  be  sus- 
tained and  the  pleas  in  abatement  overruled. 

Burroas-*  PanoLaaB  ov.  ^  In  Baldwin  t.  Smermm,  16  R.  L  S04,  27  Am. 
81  Repi  741,  It  WM  held  that  a  noaresident  taitor  attending  coart  in  the 
pfwacotion  of  a  rait  ia  not  exempt  from  the  aerTice  of  a  enmmonii  againet 
him  io  another  anit;  bat  the  contrary  doctrine  is  maintained  by  the  following 
SMee:  Parker  t.  Marat,  186  N.  T.  685;  32  Am.  St  Rep.  770;  Tkomiom  ?• 
Amerkam  etc  Maehine  Co..  83  Qa.  288;  20  Aul  St.  Rep.  820^  and  note;  Af^ 
T.  Lembeck.  46  Ohio  St  88;  15  Am.  St  Rep.  547. 

Wmr— — PaiTiLMB  ov.  —  A  resident  of  one  iitate  who  eomea  into  aa- 
aa  a  witneaa  in  a  canae  pending  there  ia  exempt  from  proceaa  for  tho 
aommeneement  of  a  civil  action  against  him  in  the  latter  atatei  Bolgkmo  t« 
Mbert  Lodk  Ob.,  7S  Md.  182;  26  Am.  St  Rep.  682;  and  note;  Parier  t. 
Jforeo^  186  N.  T.  586;  82  Am.  St  Repi  770,  aad  n«ta.  See  also  extended 
Mie  toinf  Sealer  88  Am.  Repi  717-722. 

Plbaiuxo — DiLATOBT  PLBAa  —  Bnors  relating  to  the  form  of  the  pro- 
mem  and  not  to  the  oanae  of  action  are  in  the  nature  of  dilatory  plea%  and 
•nnotfavoredc  ITiftjw  T.  ?rAI«s»26  Md.880,  9eAm.Dee.  lia  Thegreat* 
«Bt  aeouraoy  and  preoiaion  are  reqnired  In  framing  pleaa  in  abatement;  as 
•hey  deUy  the  trial  of  the  merits  of  tho  notion:  S<mtkBurd  r.  mU^  H  Me,  92} 
«iAm.Doa.iflL 


Gbntral  Baptist  Ghuroh  and  Sooibtt  v.  Mav- 

OHBSTER.  ' 

[X7  BBonn  Imlamd.  ML] 

JVMmsRV — Who  Boom)  bt.  ^  Ohb  hot  a  Partt  to  a  Rioord,  bnt  whoso 
oonnael  ia  preaent  and  participatea  in  the  trial  of  an  action  against  his 
aerrant  *gont,  or  employee,  ia  not  bonnd  by  the  judgment  therein, 
though  the  action  ia  in  treapaaa  qmre  efonsMm,  aad  the  defendant  reliea 
«pon  the  title  of  raeh  third  person,  and  the  verdict  is  against  such  title. 

JvMMKiT — Wao  BoaMD  BT.  —To  Bibb  Obb  hot  a  Pabtt  ov  Rioobd  by 
a  former  judgment  it  ia  eaaential  that  he  ahoald  have  openly  interyened 
hi  the  former  anit,  asauming  ita  direction  aad  control,  to  the  knowledge 
of  the  opposite  party,  for  the  proeecntion  or  defense  of  some  intereet  ia 
the  rabject  of  tiie  suit,  or  to  aroid  a  liability  he  may  be  under  to  in> 
damnify  tho  defendant  against  aa  adTorae  judgment 

WiUiam  P.  Sh^fflM  and  FrancU  B.  Pwlhaw^  for  the  plain- 

OhafU9AeUm  Ive$  and  Frank  F.  JVoIafi,  for  the  defendant 

MATnaow,  0.  J.  This  Ib  an  action  of  traspaM  and  ejeel- 
Ment  to  reeover  poBsession  of  a  parcel  of  land,  iitpated  la 
TiTertoo,  known  as  "*  The  Fort  Point  Lot.'' 
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Tbs  defendant  pleads  the  general  issae,  and  also  an  addi- 
tional plea«  in  which  he  sets  forth  that  in  a  suit  of  trespaai 
quar€  dauium  brought  by  him  in  this  court  against  one  Jamei 
Bw  Churchy  the  defendant  therein,  said  Church  pleaded  in  bar 
to  the  suit  that  the  soil  and  freehold  in  the  locus,  which  was 
the  same  described  in  the  declaration  in  the  present  suiti  was 
in  the  Central  Baptist  Church,  the  present  plaintiff,  and  jus- 
tified the  doing  of  the  alleged  trespasses  as  the  servant,  agent, 
and  employee  of  the  said  Central  Baptist  Church;  that  to  this 
plea  he  replied,  traversing  the  allegation  of  title  to  the  close 
in  the  said  Central  Baptist  Church,  and  that  upon  issue 
joined,  and  a  trial  before  a  jury,  a  verdict  was  returned  that 
the  property  named  in  the  declaration  was  not  the  soil  and 
freehold  of  the  Central  Baptist  Church,  and  that  at  the  March 
term,  1891,  of  this  court,  judgment  in  said  action  was  rendered 
in  favor  of  the  defendant;  which  judgment  is  in  full  force  and 
effect,  and  is  unreversed,  unappealed  from,  and  in  every  r^ 
speot  finally  binding  upon  all  the  parties  who  actively  par- 
ticipated as  nominal  or  actual  parties  interested  in  said  ac- 
tion. The  additional  plea  further  avers  **  that,  in  said  action, 
it,  the  said  Central  Baptist  Church,  the  plaintiff  herein,  was 
present  and  participating  at  the  trial,  both  in  the  person  of 
the  defendant,  James  B.  Church,  and  by  counsel,  and  is  bouud 
by  the  judgment  therein;  and  that  said  judgment  is  an  adju- 
dication in  favor  of  the  present  defendant  as  between  him  and 
•aid  Central  Baptist  Church  as  to  the  title  to  the  said  close.** 

To  this  additional  plea  the  plaintiff  has  demurred.  The 
question  raised  by  the  demurrer  is  the  validity  of  the  plea  of 
estoppel  by  the  judgment  The  material  allegation  in  the 
plea  in  this  respect  is,  'Hhat  the  plaintiff  herein  was  present 
and  participating  at  the  trial  of  the  former  suit,  both  in  the 
person  of  the  defendant,  James  B.  Church,  and  by  counsel." 
The  allegations  that  the  plaintiff  is  bound  by  the  judgment, 
and  that  the  judgment  is  an  adjudication  in  favor  of  the  de- 
fendant as  between  him  and  the  plaintiff  as  to  the  title  to  the 
close,  are  not  averments  of  fact,  but  the  oonclusions  of  the 
pleader  as  to  the  law.  Precisely  what  is  the  meaning  of 
the  allegation  that  the  plaintiff  herein  was  present  and  parti- 
cipating at  the  trial  of  the  former  suit  in  the  person  of  the 
defendant  is  not  clear.  We  understand  it  to  be,  that  the 
plaintiff  is  to  be  deemed  to  have  been  so  present,  because 
the  defendant,  James  B.  Church,  was  its  servant,  agent,  and 
employee;  he  having  justified  the  acts  complained  of  as  tres- 
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paweSy  a0  Buoh  BervaQi»  agent,  and  employee.  If  this  c<m- 
alraction  be  correct,  the  question  comes  down  to  this:  Is  a 
person,  not  a  party  to  the  record,  whose  counsel  is  present 
and  participates  in  the  trial  of  a  suit  against  his  servant, 
agenti  or  employee,  bound  by  the  judgment  rendered  in  the 
•Hit 

Wellfl,  in  his  treatise  on  Res  Adjudicata,  sac.  16,  in  dis- 
•assing  the  question  who  are  parties  between  whom  a  prior 
Judgment  it  a  bar  to  further  litigation,  says  that  these  may 
€v  may  not  be  the  ostensible  parties  whose  names  stand  on 
the  record  in  the  primary  ease,  and  quotes  Greenleaf  s  defini- 
tion, that  parties  are  all  persons  having  a  right  to  control  the 
proceedings,  to  make  defense,  to  adduce  and  cross-examine 
witnesses,  and  to  appeal  from  the  decision,  if  any  appeal  lies. 
He  further  states  that  it  has  been  held  that  these  character- 
itlios  may  sufficiently  exist  without  making  a  party  an  aet- 
val  party  to  the  record. 

In  IFood  ▼.  EuBdf  63  Mo.  193,  the  record  produced  in  evi- 
dence in  behalf  of  the  plaintiff,  by  which  he  sought  to  preclude 
the  defendant,  did  not  show  the  plaintiff's  name  as  a  party 
.  In  the  former  suit  The  plaintiff  testified  that  he  was,  never- 
theless, an  active  participator  in  the  former  trial  respecting 
the  same  subject-matter,  claiming  the  property  in  dispute  as 
his  own,  appearing  as  a  witness  in  the  case,  and  in  the  ab- 
sence of  the  record  plaintiff,  who  claimed  the  property  only 
as  bailee  of  the  plaintiff,  assuming  control  and  direction  of 
the  case,  and  employing  and  paying  the  attorneys  for  its 
prosecution.  The  court  held  that  such  feu^ts  brought  the 
plaintiff  clearly  within  the  definition  of  a  party  to  the  former 
action,  notwithstanding  the  nonappearance  of  his  name  on 
the  record. 

In  Ceea  v.  Osdl,  19  Md.  72,  80,  81  Am.  Dec.  626,  the  oourt 
commenting  on  Greenleaf  s  definition  of  parties,  declares  that 
the  definition  is  an  aggregate,  and  that  all  the  enumerated 
qualities  must  meet  in  order  to  constitute  a  party.  The  court 
■ays:  ^^  All  these  privileges,  not  any  one  of  them,  are  essen* 
tial  to  the  assertion  and  protection  of  private  rights,  and  the 
investigation  of  the  truth.  Only,  therefore,  those  who  have 
enjoyed  them  oollectively  should  be  concluded  by  a  daslslgBt 
judgment,  or  decree.'' 

In  Black  on  Judgments,  sec.  640,  the  conditions  reqiilrite 
to  eoQolude  a  person,  not  a  defendant  of  record,  by  the  result 
ef  the  litigation  are  stated  to  be:  1.  That  the  person  inter- 
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vening  should  come  io  for  the  assertion  or  protection  of  soixm 
olsim  or  interest  of  his  own,  either  in  the  sobject-matter  of 
the  litigation  or  consisting  in  a  responsibility  over  to  the  de- 
fendant which  will  attach  if  judgment  goes  against  him,  and 
resting  either  on  some  covenant  or  an  implied  obligation  to 
indemnify  him;  2.  That  he  must  have  defended  the  action 
avowedly,  and  with  notice  to  the  opposite  party,  and  not  upon 
a  secret  understanding;  and  8.  That  his  interposition  must 
have  been  so  complete  that  he  was  practically  substituted  ht 
the  defendant  in  the  management  and  control  of  the  ease. 
And  it  is  said  that  it  is  not  enough  to  conclude  him  that  lis 
employed  the  attorney  who  appeared  for  the  defendant  of 
recordi  or  testified  as  a  witness,  or  was.  present  and  aided  ia 
the  oondnot  of  the  trial,  or  eross-examined  the  witnesses,  or 
lent  assistance  ia  money  or  SQrvice  to  the  defendant,  or 
joined  in  taking  an  appeal:  Shroeder  v.  Lahrman^  26  Minn. 
87;  Cannon  £t«.  4te.  Au^n  v.  Rogers^  42  Minn.  123;  18  Am- 
St  Bep.  497;  Brady  v.  Brady,  71  Ga.  71;  MajotB  v.  Cowttt^  51 
Cal.  478;  Loumsdale  v.  Portland,  1  Or.  381. 

It  is  evident  from  these  authorities  that  it  is  not  sufficient 
to  oonclude  a  party  by  a  judgment  in  a  former  suit  against 
Us  servant,  agent,  or  employee,  to  which  he  was  not  a  party 
of  record,  that  he  employed  an  attorney  who  was  present  for 
Um  and  participated  in  the  trial,  since  to  bind  one,  not  a 
party  of  record,  by  a  former  judgment,  it  is  essential  that  he 
should  have  openly  intervened  in  the  former  suit^  assuming 
its  direction  and  control,  to  the  knowledge  of  the  opposite 
party,  for  the  prosecution  or  defense  of  some  interest  in  tho 
subject  of  the  suit,  or  to  avert  a  liability  he  may  be  under  to 
indemnify  the  defendant  against  an  adverse  judgment.  The 
plea  is  insuflScient,  in  that  it  does  not  contain  allegations  to 
that  efifect  The  demurrer  must,  therefore,  be  sustained,  and 
the  plea  be  overruled. 

Having  reached  this  conclusion,  it  is  unnecessary  io  con- 
sider the  effect  of  the  resolution  of  the  general  assembly, 
set  forth  in  the  replication  to  the  plea^  filed  subject  to  the 
demurrer  to  the  plea. 

JvDOMBNTS^ Who  Bouim  sr.  —The  dootrina  of  fonnor  adjodioatliB ii 
llmitad  in  actions  in  penonam  to  partioo  ond  prinoo,  and  the  par^  who  in- 
Tokas  it  mnit  bo  one  who  tendered  to  the  other  an  iaaoo  to  which  ibo  lattw 
•onld  hare  demnned  or  pleadodi  Iome$  t.  Vtifi,  121  Ind.  140|  IS  Am,  Bk 
Rep.  S7d.  One  not  a  party  to  an  action  cannot  bo  eotopped  aor  clnia  an 
oetoppel  agaiaet  the  plaintiff  by  tho  Jndgmont  on  tho  ground  that  ho  wae  the 
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vmI  iMurty  fai  intamt^  unlett  Im  oondnotod  the  dafanM  openlj  and  to  the 
knowledge  of  the  plaintU^  and  for  the  defense  of  hie  own  intereste:  Cannon 
Rh,  ete.  Au'n  t.  Eoffom,  42  Minn.  123;  18  Am.  8t  Rep.  497,  and  note; 
BmUh  ▼.  United  8iaie8  Sksprtu  Co.^  186  liL  279.  For  a  further  dieonasion  of 
tills  snbject^  see  the  extended  notes  to  QouUL  ▼•  SUrnbmyt  16  Asl  St.  Eepii 
142;  iTitf  ▼.  Aiii^  S  Am.  St.  Be^  876b  Mid  Mli  to  Awb  T.  JVwMM,  12  Am. 
St.  Rep.  IM. 


Butleb  v.  Bakbs. 

[17  Bhodi  Jslaxd^  082.] 

KBB,  WBiir  BHnTLiD  TO  OoM  M  osioNB.  —  Bef OTS  •  broksT  ena  tcooitw 
oommissions  for  selling  property  it  mnst  appear  that  he  proonred  a  pnr* 
•liaser  of  sufficient  peonniary  ability  to  make  a  pnrohase.  Tbongh  the 
person  proonred  by  the  broker  enters  into  a  oontraot  of  pnrohasoi  yet  if 
he  is  not  able  to  oomply  with  his  oontraot*  and  the  seller,  in  accepting 
Um  as  the  porchaser,  did  not  rely  upon  his  own  judgment*  but  rather 
vpon  that  of  the  broker,  the  latter  is  not  entailed  to  oommissions.  Tho 
prodnotion  by'.the  broker  of  a  person  as  a  purchaser  is  an  implied  repre- 
sentation on  his  part  that  snch  person  is  able  flnanoially»  m  well  as  rendy 
and  willing^  to  purchase. 

John  W.  Hogan  for  the  plaintiff. 

Edward  0.  Dubois  for  the  defendant 

Mattbson,  C.  J.  This  is  an  action  of  cuMwmpnU  to  reoover 
compensation  claimed  to  be  dne  to  the  plaintiff  as  a  real  es- 
tate broker.  The  plaintiff  testified  at  the  trial  in  the  court  of 
common  pleas  that  he  contracted  with  the  defendant  to  find 
A  purchaser  of  his  estate  for  $2,800,  and  that  the  defendant 
Bfpreed  with  him  that  he  should  have  as  his  commission  for 
the  sale  all  that  the  estate  should  bring  over  $2,800;  that  he 
found  a  purchaser  named  Bronson  for  the  property,  at  the 
price  of  $2,850,  and  brought  him  to  the  plaintiff's  agent;  that 
Bronson  paid  $25  on  account  of  the  purchase  money  to  the 
plaintifl^s  agent,  who  gave  him  a  receipt  therefor,  as  received 
from  Bronson's  wife,  dated  September  17,  1890,  and  reciting 
that  the  remainder  of  the  purchase  money,  $2,825,  was  to  be 
paid  on  delivery  of  the  deed  on  or  before  October  1,  1890. 
The  plaintiff  requested  the  court  to  instruct  the  jury  that  on 
•nch  a  contract  as  the  one  in  suit  a  broker  is  entitled  to  his 
eommission  upon  the  production  of  a  purchaser  ready  and 
willing  to  purchase  on  the  seller's  terma  and  the  making  of  a 
eontract  to  that  effect,  although  the  buyer  ia  afterwards  an* 
willing  or  unable  to  consummate  the  contract.    The  court 

declined  to  give  the  instruction,  but  oharged  the  juiy  that  the 
AH.  aa  aifw  Tok  xxxm.  -  w 
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oonkaot  being  iharthe  broker  should  bring  a  parchaew,  thi 
law  required  him,  in  order  to  entitle  himself  to  a  commissiai 
to  prodnoe  a  person  able  as  well  as  ready  and  willing  to  pa^ 
chase  the  estate.  The  plaintiff  excepted  to  the  charge  m 
given,  bnt  not  to  the  refusal  of  the  court  to  give  the  instroo 
tion  requested.  The  jury  returned  a  verdict  for  the  defend* 
ant,  and  the  ease  is  before  us  on  the  exception  stated,  and 
also  upon  an  exception  to  the  ruling  of  the  court  relating  ti 
the  admission  of  testimony. 

The  plaintiff  has  argued  the  case  as  though  his  exception 
to  the  charge  m  given  covered  the  refusal  to  give  the  instme- 
tion  requested.  The  question  argued,  and  doubtless  intended 
to  be  raised,  is  not  strictly  before  us  for  the  reason  stated. 
Inasmuch,  however,  as  it  is  open  to  the  plaintiff  to  raise  the 
question  by  a  petition  for  new  trial  on  the  ground  that  tht 
verdict  is  against  the  evidence,  we  have  thought  it  proper  to 
give  our  views  upon  it  That  question  is,  whether  it  is 
enough  to  entitle  a  broker  to  his  commission  that  he  has  pro- 
duced a  person  as  a  purchaser  of  an  estate  who  is  ready  azd 
willing  to  purchase  upon  the  seller's  terms,  and  a  contract 
has  been  entered  into  to  that  effect  between  the  seller  and 
the  person  produced,  or  whether  it  must  also  appear  that  tho 
person  produced  is  of  sufficient  pecuniary  ability  to  make  the 
purchase.  The  plaintiff  contends  that  the  signing  of  the  re- 
ceipt setting  forth  the  terms  of  the  contract  of  sale  was  an 
acceptance  of  Bronson  as  a  purchaser,  and  that  he  thereby 
became  entitled  to  his  commission,  his  contract  having  then 
been  completed,  without  reference  to  Bronson's  ability  to  pe^ 
form  the  contract  of  purchase.  We  do  not  assent  to  this 
position.  The  production  of  a  person  as  a  purchaser  was  an 
implied  representation  by  the  plaintiff  to  the  defendant  that 
Bronson  was  able  financially,  as  well  as  ready  and  willing,  to 
purchase.  The  case  does  not  show  that  the  defendant  had 
any  previous  knowledge  of  Bronson,  or  exercised  any  inde- 
pendent judgment  of  his  own  concerning  Bronson's  ability  to 
purchase,  but  rather  that  in  signing  the  receipt,  and  thereby 
accepting  Bronson  as  purchaser,  he  relied,  as  he  had  a  right 
to  rely,  upon  this  implied  representation  arising  out  of  the 
plaintiff's  duty  under  the  contract  The  relation  between  a 
broker  and  his  employer  is  of  a  confidential  nature,  requiring 
the  utmost  good  faith  on  the  part  of  the  former  to  the  latter, 
and  entitling  the  latter  to  the  benefit  of  the  former's  skill, 
ka^wladge,  and  advice.  It  is  scarcely  to  be  presumed  that  the 
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defendant,  knowing  absolutely  nothing,  so  far  as  the  testimony 
showBi  concerning  Bronson's  financial  responsibility,  would 
have  accepted  him  as  a  purchaser  unless  he  did  so  in  reliiance 
upon  the  duty  of  the  plaintifif  to  bring  a  person  Ccapable  of  be* 
coming  a  purchaser,  or|in  other  words,  possessing  the  requisite 
pecuniary  ability  to  make  the  purchase.  The  plaintiff's  duty 
AS  a  broker  to  the  defendant  as  his  employer  required  him  to 
give  to  the  defendant,  before  the  defendant  entered  into  the 
oontract  with  Bronson,  Buch  knowledge  as  he  possessed  in 
relation  to  Bronson's  financial  responsibility!  or,  if  he  had  no 
knowledge  concerning  it,  to  at  least  have  so  notified  the  de« 
fondant,  in  order  to  give  the  defendant  opportunity  to  inves- 
tigate the  matter  for  himself.  Had  he  done  so,  and  the 
defendant  had  exercised  his  own  independent  judgment,  and 
accepted  Bronson  as  a  purchaser,  a  very  different  question 
would  have  been  presented.  As  he  failed  to  do  so,  we  do  not 
think  he  is  entitled  to  compensation  if  Bronson  proved  to  be 
irresponsible  financially,  notwithstanding  the  fact  that  in  the 
eircumstances  mentioned  the  defendant  entered  into  a  con- 
tract with  Bronson  for  the  sale  of  the  property. 

We  find  no  case  which  holds  that  a  broker  has  fulfilled  his 
undertaking  by  presenting  a  person  as  a  purchaser  who  is 
DOt  fiaancially  able  to  make  the  purchase.  In  helin  v.  Grif* 
fiih^  62  Iowa,  668,  670,  it  is  said:  ^'  Something  more  than  a 
mere  offer  to  purchase  should  be  shown.  ....  Such  an  offer 
might  bo  made  by  one  without  means,  nor  in  any  condition  to 

comply  with  the  terms  of  the  sale An  offer  from  such 

m  one  ought  not  to  be  considered  as  constituting  the  perform- 
ance of  the  plaintiff's  undertaking  to  negotiate  a  sale  of  the 
land  ":  See  also  McOavock  v.  WaodUef,  20  How.  221;  Barnard 
T.  Monnotj  1  Abb.  App.  108;  Simonatyti  v.  Kissick,  4  Daly,  143; 
Ducloi  v.  Cunningham^  102  N.  Y.  678;  Kiniberly  v.  Henderson^ 
29  Md.  612;  Sievera  v.  Oriffin,  14  111.  App.  63;  Leahy  v.  ffatr, 
83  111.  App.  461;  Zeidler  v.  Walker,  41  Mo.  App.  118;  Afc- 
LaugJdin  v.  Wheeler  (S.  Dak.,  Jan.  30,  1891),  47  N.  W.  Rep. 
816. 

The  cases  differ  as  to  the  question  on  whom  rests  the  hva* 
den  of  proof  in  showing  the  financial  ability  of  the  proposed 
purchaser.  The  following  hold  that  the  burden  is  on  the 
plaintiff  suing  for  his  commission,  on  the  ground  that  it  is  a 
part  of  his  undertaking  to  produce  a  person  of  sufficient 
financial  ability:  Iselin  v.  Griffith^  62  Iowa,  668;  Coleman  v. 
ITsods,  18  Bush.  868;  PraU  v.  HotchkiMi,  10  IlL  App^  803; 
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Uahy  T.  Hair,  83  III.  App^  461;  ZeidUr  t.  Waller^  41  Mo. 
App.  118.  The  following,  on  the  other  hand,  hold  that  the 
burden  ie  on  the  defendant,  on  the  ground  that  it  ia  to  be 
preBumed,  until  the  contrary  appears,  that  the  person  pro 
cured  as  a  purchaser  is  solvent  and  pecuniarily  able  to  makii 
the  purchase:  Oo88  v.  Broom^  81  Minn.  484;  Hart  t.  HoffmMt 
44  How.  Pr.  168;  Simonsan  t.  KitHck^  4  Daly,  143;  Cedfc  ▼. 
Kro0meke,  4  Daly,  268.  It  is  not  necessary  for  as  to  dedde 
this  question.  No  testimony  was  adduced  by  the  plaintiff 
in  relation  to  Bronson's  financial  responsibility,  although 
the  plaintiff  called  him  as  a  witness  to  other  matters.  On 
the  part  of  the  defendant,  it  was  shown  that  on  October  1, 
1890,  the  last  day  of  the  period  limited  for  the  payment  of 
the  residue  of  the  purchase  money  and  the  delivery  of  the 
deed,  Bronson,  instead  of  going  prepared  to  pay  the  monej 
and  take  the  deed,  went  to  ask  for  additional  time  in  which 
to  obtain  the  money,  and  that,  though  the  defendant  held 
himself  in  readiness  to  complete  the  sale  on  his  part  for  four 
weeks  thereafter,  Bronson  did  not  obtain  the  money  and  oonp 
suromate  the  purchase. 

We  think  that  this  evidence,  in  the  absence  of  anything  to 
the  contrary,  warranted  the  court  in  instructing  the  jury  thai 
they  might  infer  from  it,  and  the  jury  in  finding,  that  Bron- 
ion  was  not  of  sufficient  pecuniary  ability  to  ooaaommate  the 
purchasOi 

The  testimony  admitted,  subject  to  the  plaintiff  *•  exeep- 
tion,  related  to  what  took  plaoe  between  the  defendant  and 
Bronson  in  referenoe  to  the  contract  after,  as  the  plaintllF 
elaimed,  he  was  entitled  to  his  commission  by  the  aooepl!» 
anoe  of  Bronson  as  a  porohaser  by  the  defendant  In  the 
Tiew  of  the  case  we  have  taken,  the  testimony  was  properly 
admitted. 

Exceptions  ofermled,  and  judgment  of  the  oonrt  qf 
mon  pleas  affirmed  with  eosts  of  this  court. 


BsoKBS — Whiit  EnrrrLiD  lo  GoimiBBnni  ^Iitakutv  ov 
to  OoMrumi  CtoirraAcr.  —This  sabJMt  Is  ttuwonghlr  tnatod  in  JErihw  ▼• 
Sdker,  1S2  N.  T.  I;  2S  Am.  St.  Rep.  649;  and  la  •ztenaad  aoSs 
BmsIm  Wardr.  Oobh,  148  Mms.  61S|  IS  Am.  81  Bsffb  SS?, 
to  WMitr.  (kgnd,  8S  Am.  Dm^  17ft. 
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DODQB   V.    GbANOBB. 


[0  XaoBB  Ifeuunib  m] 

>AL  OOBVOmATIOllS.  —  HSMBIBS  OF  ▲  MVNIOIPAL  FlBS  DOi 

wt  p«bli«  oAotn^  for  whose  negliganoe  Um  munioipmlity  Is  not  aiui 
Mm,  Ho  •zoepfelon  to  thii  rnio  orioao  froni  tho  fool  thol  tbo  nogligont 
aol  oompkinod  of  woo  soil  dono  ol  o  flro^  Iml  oonoiitad  ia  aogligoally 
phoiif  o  loddif  oorooo  o  oidowilk  la  firani  of  oa  oagiao  hovoik 


IRSiaifi  W.  Blodgeti,  Edward  W.  Blodgett,  and  WiUard  & 
V  tor  the  plaintiff. 

IKAcloB  Yarn 81/^k amd Oyru$  M.  Van  Styet^tat  tbadefeod- 

TnxmoHAST,  J.  This  b  an  aetioo  of  trespan  oq  the  easa 
to  reooTer  damages  from  the  city  of  Providenoe,  for  injaries 
tesulting  from  the  alleged  negligence  of  said  city  in  failing  to 
keep  a  certain  public  street  or  highway,  known  as  Exchange 
Place,  in  suitable  repair,  so  that  it  should  be  safe  and  convex 
nient  for  travelers. 

The  declaration  sets  out  that  some  of  the  members  of  the 
fire  department  of  said  city  connected  with  the  fire-engine 
house  known  as  Station  Na  1,  situated  on  said  Exchange 
Place,  for  the  purpose  of  more  easily  cleaning  sud  station, 
placed  one  of  the  hook-and«ladder  trucks  belonging  to  said 
eity,  and  in  the  care  and  under  the  control  of  said  fire  de- 
partment, so  that  one  of  the  ladders  projected  across  the  side- 
walk directly  in  front  of  said  engine  house,  where  it  was 
allowed  to  remain  for  the  space  of,  to  wit,  one  hour,  and  that 
the  plaintiff,  while  passing  along  said  sidewalk  between  four 
and  five  o'clock  in  the  afternoon,  in  the  exercise  of  due  care, 
came  in  contact  with  the  said  ladder  and  was  injured.  It 
also  sets  out  that  the  members  of  said  fire  department  had 
been  for  a  long  time  prior  thereto,  to  wit,  for  the  space  of  ten 
years  prior  to  said  accident,  in  the  frequent  and  daily  habit 
of  placing  their  trucks  so  that  the  ladders  thereof  would  pro- 
ject across  said  sidewalk  in  front  of  said  house,  without  warn- 
ing to  the  public,  at  all  hours  of  the  day. 

The  defendant  demurs  to  the  declaration  on  the  ground  that 
the  members  of  the  fire  department  are  public  officers,  for 
whose  negligent  acts  the  city  is  not  liable. 

The  plaintiff,  while  admitting  the  general  doctrine  con* 
tended  for  by  the  defendant  in  support  of  its  demurrer,  yet 
elaims  that  the  case  stated  in  the  declaration  is  not  governed 
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by  the  rale  announced,  for  the  reason  that  the  aet  complained 
•f  was  not  one  which  was  done  at  a  fire,  or  on  the  way  to  er 
returning  from  a  fire,  but  was  the  negligently  placing  of  a 
truck  at  said  station  and  leaving  it  there  so  that  the  project- 
ing ladders  formed  an  obstruction  to  the  street  and  sidewalk, 
tot  which  the  city  is  liable  the  same  as  if  said  obstructioci  had 
been  placed  there  by  a  mere  stranger. 

We  do  not  think  that  the  plaintiff's  position  is  tenable.  It 
is  the  duty  of  the  fire  department  to  take  care  of  its  apparatos 
and  keep  it  in  proper  oondition  for  use,  as  well  as  to  use  it  for 
the  extinguishment  of  fires,  and  the  members  of  said  depart- 
ment are  acting  in  the  line  of  their  duty  while  so  taking  cars 
of  said  appliances  as  fully  as  when  actually  engaged  in  ex* 
tinguishing  fires. 

The  efficiency  and  usefulness  of  such  a  department  must 
necessarily  depend  very  largely  upon  the  diligence  exercised 
in  the  management  and  care  of  its  appliances  when  not  ia 
actual  service,  so  that  the  same*may  at  all  times  be  in  proper 
condition  for  instant  use.  The  cleaning  of  the  station  house 
referred  to  in  the  declaration  was  evidently  necessary  and 
proper,  both  on  account  of  the  health  and  comfort  of  the  fire- 
men stationed  there,  and  also  for  the  better  protection  and 
preservation  of  said  appliances. 

It  is  evidently  necessary  that  the  horses .  belonging  to  the 
department  should  be  taken  care  of  and  exercised,  that  hose 
and  hydrants  should  frequently  be  tested,  and  that  the  entire 
apparatus  should  be  kept  in  the  best  of  repair.  And  we  fail 
to  see  that  the  city  is  any  more  responsible  for  the  negligence 
of  the  members  of  said  department  when  in  the  performance 
ef  these  duties  than  when  in  the  performance  of  the  more  im« 
portant  duty  of  extinguishing  fires.  The  case  of  WeUh  v.  Fil- 
lage  of  RuOand,  66  Vt.  228,  48  Am.  Rep.  762,  is  quite  similar 
in  several  respects  to  the  case  at  bar.  In  that  case,  a  hydrant 
connected  with  the  aqueduct  pipe  having  become  frozen,  one 
of  the  assistant  engineers  was  directed  by  the  village  trustees 
to  thaw  out  the  same  at  the  expense  of  the  village.  This  he 
proceeded  to  do,  using  for  the  purpose  the  steam  fire  engine 
belonging  to  the  fire  department  The  water  which  was  al« 
lowed  to  escape  from  the  hydrant  in  order  to  clear  it  of  brcdcen 
ice  froze  in  the  street,  and  the  plaintiff  falling  thereon  was 
injured.    But  it  was  held  that  the  plaintiff  could  not  recover. 

The  court  said:  *'The  propriety  and  necessity  of  thawing 
eot  the  hydrants  is  not  disputed;  and  putting  them  in  condi* 
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tion  for  efreotlyo  Mryice  in  case  of  a  fire  which  was  liable  to 
oooar  at  any  moment  was  not  only  directly  in  the  line  of  duty 
prescribed  by  the  ordinance  just  quoted,  but  also  as  import- 
ant a  part  of  the  general  duty  to  protect  from  and  extinguish 
fires  as  would  be  the  laying  of  hose  or  hauling  of  fire  appar* 
atos  while  a  oonflagration  was  in  actual  progress."  •  •  •  • 
The  court  further  said;  *'  If  the  defendant  were  liable  in  this 
this  case,  it  would  be  impossible  to  avoid  a  similar  conclusion 
in  a  case  of  a  negligent  or  careless  act  in  putting  the  hydrants 
in  order  for  efficiency,  or  in  the  use  or  repair  of  any  of  the  fira 
apparatus,  or  indeed  any  negligence  or  carelessness  of  firemen 
while  in  active  service  at  a  fire,  and  that  would  be  a  state  of 
law  which,  it  must  readily  be  seen,  cities  and  villages  could 
not  live  under.** 

In  Fisher  v.  Boston^  104  Mass.  87,  6  Am.  Rep.  196,  the  city 
was  held  not  to  be  liable  for  a  personal  injury  to  the  plaintiff 
eaused  by  the  bursting  of  the  hose  attached  to  a  fire  engine. 
Qray,  J.,  said:  ^In  the  absence  of  express  statute,  municipal 
eorporations  are  no  more  liable  to  actions  for  injuries  occa* 
atoned  by  reason  of  negligence  in  using  or  keeping  in  repair 
the  fire  engines  owned  by  them,  than  in  the  case  of  a  town 
house  or  a  public  way.  It  makes  no  difference  whether  the 
legislature  itself  prescribes  the  duties  of  the  officers  charged 
with  the  repair  and  management  of  fire  engines,  or  delegates 
to  the  city  or  town  the  definition  of  those  duties  by  ordinance 
•r  by  by-law.  However  appointed  or  elected,  such  persons 
are  public  officers  who  perform  duties  imposed  by  law  for  the 
benefit  of  all  the  citizens,  the  performance  of  which  the  city 
«r  town  has  no  control  over,  and  derives  no  benefit  from  in  its 
corporate  capacity.  The  acts  of  such  public  officers  are  their 
own  official  acts,  and  not  the  acts  of  the  municipal  corpora- 
tion or  its  agents.''  In  the  case  of  BurriU  v.  City  of  Augwta^ 
78  Me.  118;  57  Am.  Rep.  788,  the  plaintiff  alleged  that  the 
officers  of  the  fire  department  of  the  defendant  city,  having 
aocasion  to  use  a  steam  fire  engine  belonging  to  said  city  for 
a  necessary  purpose,  after  said  use  carelessly  and  negligently 
allowed  the  engine  to  stand  within  the  limits  of  a  public  street 
in  said  oity,  and,  while  so  standing  negligently  drew  the  fire 
and  permitted  the  steam  to  escape  therefrom  with  a  great 
noise,  whereby  the  plaintiff's  horse,  which  she  was  rightfully 
Mving  upon  the  street,  was  frightened,  ran  away,  and  the 
plaintiff,  without  any  fiiult  on  her  part  was  thrown  to  the 
ground  and  injured.    The  defendant  demurred  to  the  ded^niP 
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tion,  and  Hm  damamr^WM  aastained  on  tho  ground  thaia 
manioipal  aorporation  ia  not  liable  for  tha  n^ligaot  acta  d 
tta  fiia  department  while  in  tiia  diseharge  of  tbar  offieUl 
datiai.  Sea^  alao»  7  Am.  *  Eng.  Bnoy.  of  Law,  897,  9», 
and  oaaea  dtad;  Dillon  on  Monioipal  Corporationa,  4th  ed, 
aee.  976,  and  easea  dtad;  Aldriek  r.  Tnpp,  11  K.  L  141; 
S8  Am.  Bep.  484;  IRaoa  ▼.  Newport,  .18  B.  L  454;  48  Aob 
Bep.86w 

We  do  not  wiah  to  be  nnderstood  to  hold  that  a  city  may 
not  be  liable  fixr  damagea  reaolting  from  an  obatruotioo  wrong- 
folly  plaoed  and  anreaaonably  continned  in  a  highwnj  by  tta 
lire  department  For  it  being  the  doty  of  towna  and  ohifla  te 
keep  their  highwaya  in  repair,  ao  that  the  eame  ahnll  ba  aafi 
and  oonvenient  fixr  travelleri,  it  foUowe  that  a  liability  woald 
ariee  for  permitting  a  noieanoe  to  exist  in  a  highwaj  after  daa 
aotioe  thereof^  no  matter  by  whom  it  should  be  eauaod. 

But  we  do  not  thinly  that  the  acta  charged  in  the  plaintiff^ 
deelaration,  nnder  the  oiroumstanoee  therein  aet  fofth^  oan  be 
held  to  constitute  auch  a  nnisanoe. 

Thelqoestion  raised  as  to  whether  the  dedaratfcm'angMan^y 
ahowa  that  the  defendant  had  notice  of  the  alleged  obatniotia% 
therefore,  is  of  no  importanoe 

Demurrer  sostained. 


Mxmm^jjt  OooroBATion— Luaurr  voa  Hseu—rr  Aon 
am  ea  tarn  DsrAnusm.  —  A  dly  fa  eel  Usbto  for  tlM 
eC  Hi  aiense  Is  so  opening  Um  door  to  on  ongino  boeoo  ao  to  injofe  e 
tries  se  llM  adowalk:  JD»  t.  C%  </ ^Mib  185  Ptk  8t  144t  SO  Ab.  81.  Bsfb 
an.  A  Bsnia^ol  oocpowittoo  Is  not  Uablo  for  IIm  Mgligonoo  of  to  am  dr 
fsrtoMBts  ir<iUT.Arttad,6ayt.SSB|  48Ani.Rop.7a2i  irflbseT. 
lai  HL  884;  47  Am.  Bop.  484;  BMuam  ▼•  MvamiMt,  87  Ind.  884i  44 
A^TTO;  Qi'mmBOod ▼.  LtmbMe,  18 Booh.  886;  96  Am.  Bopw  968t  B^ifrnw. 
OMoA,  88  Wifl.  814t  14  Am.  Rop.  760;  Aftr  ▼•  MUUh.  SS  lia  isai  14 
Am.  Bop.  444^  and  notoi  Tortmak  ▼.  Ncnriek,  88  Ooos.  8SS}  9  A«l  Bog^ 
886; /oMlf  ▼.  JITew  AwMb  88  Oonn.  868|  a  Am.  Bopk  882;  fkktr^. 
104]faoi.  87;  8  Am.  Bop.  186;  Whtekrr.  CUmHmnah,  19 Ohio 8t  1«|  9 
Bopb  881^  nd  sloe  llw  ooflM  oltod  In  llw  opinion  to  llw  loodi^  oneo. 
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Allbn  V.  Kbilt. 

A  IiAaauns  wuy  Foiodlt  Bram  ▲  Tbhaht  ibom  Hd  Pi 

on  BzmAixov  ov  Hn  Lias%  though  tb«  tenani  fa  in  powotrion 
4m  a  fidr  daim  of  right  to  remain  a  tonank  If  tho  tenanoy  haa  in  faol 
tHvdnalod,  ho  ia  a  moro  tratpwer*  and  tho  landlord  liaa  tho  right  to 
MO  00  nmoh  f oroo  aa  ia  roaionabl j  nocoMary  to  ozpol  Un. 

Mm  M.  Brmnafii  for  the  plaintiflEk 

tkofg$  /•  IPotI  Ofui  /ol^  Palmer,  for  the  defendant 

TfLUMOHAer,  J.  The  only  question  raised  by  the  exeep- 
lions  taken  to  the  rulings  of  the  court  in  this  case  is,  whether 
m  landlord  can  forcibly  eject  a  tenant  from  his  premises,  after 
the  exfrfration  of  the  tenanoyi  if  the  tenant  holds  possession^ 
Ib  good  fiidth,  under  a  color  and  reasonable  claim  of  right 

The  defendant  requested  the  court  to  charge  the  Jury  as 
idlows,  Tis: — 

L  ^If  the  landlord  enter  and  expel  the  occupant  who 
wrongly  holds  a  tenement^  but  uses  no  more  force  than  is  rea* 
Hoably  necessary  to  accomplish  thiq,  he  will  not  be  liable  to 
•a  action  of  assault  and  battery,  although,  in  order  to  eflTect 
Buch  expulsion  and  remoTal,  it  becomes  necessary  to  use  so 
much  force  and  Tiolence  as  to  subject  him  to  an  indictment 
Bl  common  law  for  a  breach  of  the  peace,  or  under  the  stat* 
far  making  forcible  entry.** 

&  ^  If  the  plaintiff  was  in  possession,  but  the  rent  was  doe 
than  fifteen  days  after  demand,  the  plaintiff  was  a  mere 
and  could  be  expelled  by  the  defendant 

These  requests  were  refused  by  the  courts  and  the  following 
charged  in  lieu  thereof,  vis.:  **  One  in  possession  under  a 
foasonable  claim  and  color  of  right,  honestly  believing  it,  has 
m  right  to  maintain  his  possession,  and  no  personal  Tiolence 
•an  be  used  to  expel  him  .  •  •  •  If  Mrs.  Baldwin  was  in  pos- 
Bcesion  under  a  claim  of  right,  the  defendant  bad  no  right  to 
use  any  degree  of  personal  force  to  expel  plaintiff." 

In  explanation  of  its  charge,  and  refusal  to  charge  as  re* 
quested,  the  court  stated  the  law  applicable  to  the  case  on 
trial  to  be  as  follows,  Tis.:  ^  That  an  owner  has  the  right  to 
put  an  undoubted  trespasser  off  his  premises.  But  if  one  is 
•at  of  possession  of  property  held  by  another  under  a  color 
and  reasonable  claim  of  right,  he  has  no  right  to  use  personal 
wiolence  to  regain  possession.    Hence,  if  Mrs.  Baldwin  was  in 
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posseBBion  under  m  fidr  olaim  of  right  to  remain  a  tenant^  or 
vnder  her  husband's  tenancy,  on  the  ground  that  the  defend- 
ant had  money  belonging  to  one  of  them  in  his  posBesaion, 
more  than  the  amount  of  rent  due,  on  account  of  which  her 
occupation  had  been  recognized,  he  had  no  right  to  use  pe^ 
Bonal  violence  to  eject  her."    We  think  this  was  error. 

The  question  at  issue,  in  so  far  as  the  tenancy  in  questioa 
was  concerned,  was,  whether  or  not  it  had  been  terminated. 
If  it  had,  the  plaintiff  was  m  mere  trespasser,  and  the  defend- 
ant had  the  right  to  use  so  much  force  as  was  reasonably  ne- 
cessary to  expel  her.  If  the  tenancy  had  not  been  terminated, 
she  was  not  a  trespasser,  and  the  defendant  had  no  right  to 
interfere  with  her.  But  the  question  as  to  whether  Mr.  Bald- 
win  was  entitled  to  possessions  was  a  mere  question  of  rights 
depending  upon  the  fact  as  to  whether  the  tenancy  bad  been 
legally  terminated,  and  not  upon  the  belief  of  the  tenant  as 
to  her  right  to  remain.  That  is  to  say,  the  mere  fact  that  a 
person  honestly  believes  that  he  is  lawfully  in  possession  of  a 
tenement  or  messuage  does  not  prevent  him  froni  being  a 
trespasser,  and  liable  to  be  dealt  with  as  such.  Possession 
of  real  estate  is  either  rightful  or  wrongful.  And  the  right 
to  the  possession  thereof,  like  the  right  of  ownership,  is  to  be 
determined  solely  by  the  evidence  submitted,  and  the  law 
applicable  thereto,  and  is  not  dependent  upon,  or  in  any  de- 
gree affected  by,  the  belief  of  the  claimant  as  to  such  right 
If  this  were  not  so,  it  would  be  in  the  power  of  any  one  in  the 
wrongful  possession  of  real  estate,  who  believes  his  possession 
to  be  rightful,  to  compel  the  person  who  is  legally  entitled  to 
the  possession  thereof  to  resort  to  an  action  at  law  to  recover 
the  same,  thus  practically  nullifying  the  right  which  the  law 
oonfers  upon  the  owner  to  take  forcible  possession  by  expelling 
the  trespasser* 

Nor  do  we  see  that  the  distinction  made  by  the  court,  be- 
tween *^  an  undoubted  trespasser  '^  and  one  who  holds  posses- 
sion ''  under  a  color  and  reasonable  claim  of  right,''  changes 
the  legal  aspect  of  the  case.  Mrs.  Baldwin  was  either  a  tres- 
passer or  she  was  not  If  she  was,  neither  her  belief  that  sbe 
was  not,  nor  the  fact  that  she  held  '*  under  a  color  and  reason- 
able claim  of  right,"  was  of  any  importance.  The  only  ques- 
tion of  importance  concerning  this  branch  of  the  case  was, 
whether  she  was  in  fact  a  trespasser.  And  this  was  a  qnes- 
lion  to  be  determined  by  the  jury  upon  all  the  proof 
•pon  that  point. 
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The  doctrine  laid  down  by  thie  oourt  in  Sauter  t.  Codman^ 
14  R.  I.  119,  51  Am.  Bep.  864,  and  sabseqaently  followed  in 
Freeman  t.  WiUan^  16  B.  L  624,  is  in  harmony  with  the  cur- 
rent of  both  the  American  and  English  decisionB  as  to  the 
right  of  a  landlord  to  nee  physical  force  in  expelling  a  tenant 
whose  term  has  expired;  and  we  see  no  reason  to  overrule  or 
modify  the  opinions  therein  expressed:  See  also,  2  Taylor  on 
Landlord  and  Tenant,  8th  ed.,  sees.  531,  532,  and  cases  cited. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  re* 
fusing  the  defendant's  requests  to  charge,  and  in  charging  to 
the  contrary,  as  above  set  forth. 

Petition  granted*  ____^ 

Lahdlord  AX9  TwKAWT^TowtnMSM  Enammn  cv  Tkiaht  bt  Laho- 
ja  Bxpuunov  ov  Tiaii.  —  A  Uodlord  may  forcibly  enter  the  prem- 
aad  ejeot  wilhoni  vnneoeMMry  foroe  a  teiuuit  who  it  holding  orer  and 
iHio  Km  reMOnaUe  aoiioe  to  qnit^  and  by  to  doing  he  will  not  be  liable  to 
aa  aetion  for  aeHrall^  Lam  v.  MhoeO,  121  Mate.  809;  23  Am.  Bep.  272;  OU* 
htfk  T.  BMeker^  86  Mteh.  847;  Frmmm  w.  WOmm,  16  B^  L  624;  Sieanu  v. 
Mampmtit  69  Me.  668;  8  Am.  Bep.  442.  Bee  extended  notei  to  8um  v.  Mom^ 
m  Am.  Dee.  764;  Datikk  v.  Bwomtk^  89  Am.  DeOi  608^  aad  Mamdkt  ^ 
;  19  Am.  8k  Bep.  644^ 


CASES 


SUPBEME   COUBT 


VERMONT. 


BsTMOLDt  «l   B06TOV   AND   MaIVS   &    R    Go. 

A  BilfMiB  IIhM  IBB  G4BI  OV  A  OwiWIWBi  IJBB 

torn 


mmI  IIm  nil  Bill  €f  peealkr  ■kill,  knownig  tbaft  kta 
mmI  igBocuil  •!  Mwli  daagM,  illi  tiM  dutj  •!  ih«  §» 
flojM  to  givt  Mritihto  wtlrnatiMM  mad  vamiifi  as  to  th*  daa^ar  ht 
ii  likely  to  MMl  to  IIm  dbdiargs  of  bk  dstiM. 

AM9 SuTAfli;  —  A  WAwnao  ov  Dajtobb n aov SuvnonaiT  toM* 
MoplBJM,  waiUm  it  diookois  to  too  OMployoo  •€  wlMt  toi 
oondoti  oad  liow  to  aToid  Ik 
BiiiiWAnL — Iv  Oam  ass  Bsooasr  uros  a  Roab  wrv  OnrruvgsovA 
Moss  Dasosbopi  Gbasaoibs  thaa  thoM  wbiok  a  toakooMa  koo  toM 
to  tko  kobit  of  mtbkgf  uid  ko  io  ignormiit  of  thoir  diflbreot  oovpltofi  wad 
•f  tkoir  dMigMO  omI  IIm  Modo  of  aToiding  tooM,  it  k  aogUgonoo  «i  Ito 
fort  of  A  nilwoj  oorporatko  and  ito  agentt  to  pvMit  ooob  bcakonaa  to 
work  wito  OHO  koTing  muik  oonpliDgi  witboot  giring  kim  wanung  «f 
Hm  danger  to  wkiek  bo  k  ozpoood  and  inatmetiBg  biM  bow  to  avoid  it 
Hmuossoii^  CosTSisifiosT,  WHSH  A  Qusflxiov  lOK  IBS  JusT.  —  Wholfaera 
bcakomaa  was  gaU^  of  oooiribntory  nagligenoe  in  attompttng  to  ooa^ 
oon  to  tko  mannor  wliieb  bo  did  k  a  qaeotion  for  tbo  jniy,  if  bo  was  in> 
MtpoioBood,  and  ignorant  of  tbo  pertk  to  wbicb  bo  was  eirpuooJ,  oad 
kk  omployor  kad  not  giron  kim  proper  instraotiono  to  aid  kim  to  nvoo^ 
lag  snob  dangon. 

AonoN  on  the.oaiJe  to  reoover  oompengation  for  injuries  ro» 
aeivad  by  the  plaintiff  while  m  brakeman  in  the  gervioe  of  the 
defendant.  The  plaintiff's  arm  was  caught  between  the  dead- 
woods  of  two  oars  which  he  was  seeking  to  conple.  Thess 
belonged  to  another  line  of  railway,  from  whiofa  they 
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were  received  by  the  defendant  for  the  purpose  of  transporttf* 
tion  over  its  line.  The  court  directed  the  jury  to  retom  • 
irsrdict  for  the  defendant.    The  plaintiff  excepted. 

O.  A,  ProtUy  and  E,  A.  Cook^  for  the  plaintiff. 
Dickemum  and  Young^  for  the  defendant. 

Taft,  J.  After  the  plaintiff  rested  in  the  opening  of  his 
case  the  defendant  moved  for  a  verdict  upon  the  ground  that 
there  was  no  testimony  tending  to  show  that  the  defendant 
was  negligent  in  receiving  or  hauling  the  cars  which  oaused 
iha  injury  to  the  plaintiff,  nor  in  cautioning  the  plaintiff 
about  the  work  that  he  was  to  do.  The  plaintiff  claimed  to 
lecover  upon  both  grounds.  The  cars  causing  the  injury  did 
not  belong  to  the  defendant,  were  not  of  its  construction,  but 
eame  to  it^  in  the  course  of  its  business,  from  a  connecting 
voad.  It  is  difficult  to  see  any  distinction  between  the  liabil^ 
ity  of  the  defendant  in  respect  of  its  own  cars  and  those  bo- 
longing  to  another  road  coming  to  it  for  transportation  over 
its  line,  tf  any  part  of  the  equipment  of  a  car  is  not  safe  and 
suitable  when  annexed  to  its  own  property,  it  is  doubtful  if 
the  statute  would  compel  it  to  transport  cars  belonging  to 
others  equipped  in  the  same  manner.  Conceding  that  the 
statute  imposes  an  obligation  upon  the  defendant  to  receive 
and  forward  cars  coming  to  it  from  a  connecting  line,  it  may 
wall  be  questioned  whether  it  could  be  compelled  to  receive 
those  dangerous  in  their  oonstruction  or  deadly  in  their  use. 
The  defendant  urges  that  in  addition  to  the  obligation  im- 
posed upon  it  by  statute  to  receive  such  cars,  that  unless  it 
does  so  it  will  lose  its  through  business.  Whether  such  would 
bo  the  result  is  at  least  problematioaL  It  might  be  the  means 
of  compelling  connecting  roads  to  provide  their  cars  with  suit- 
able equipment  Whatever  might  be  the  result  in  respiect  of  a 
loos  of  business,  we  know  of  no  legal  reason  for  relieving  a  oom- 
pany  from  liability  for  its  negligence  in  order  to  enable  it  to 
lotajn  its  business.  We  thinly  the  testimony  did  not  tend  to 
obow  negligenoe  in  the  defendant  in  receiving  and  forwarding 
oars  equipped  with  double  deadwoods;  that  with  suitable  in- 
otruotions  to  a  brakeman,  double  deadwoods  are  as  safe  as 
single  ones.  If  this  was  the  only  question  in  the  case  wo 
should  be  inclined  to  affirm  the  ruling  of  the  court  below. 

The  important  point  in  the  case  is  the  claim  of  the  plaintiff 
that  the  defendant  neglected  to  give  him  soitaUs  instruotions 
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in  regard  to  coupling  oars  equipped  with  double  deadwoodi* 
Upon  this  claim  the  testimony  of  the  plaintiff  tended  ioihoff 
that  he  was  employed  by  the  defendant  as  a  brakemaa  npos 
one  of  its  freight  trainai  and  when  in  the  line  of  his  daty  wai 
figured  in  an  attempt  to  couple  two  cars  equipped  with  doabh 
deadwoods;  that  freight  cars  are  equipped  with  deadvoodii 
either  single  or  double;  that  in  coupling  oars  with  An^t 
deadwoods,  the  latter  do  not  meet,  being  prevented  from 
meeting  by  a  shoulder  upon  the  drawback,  leaving  a  8pao0 
between  them  sufficiently  wide  for  the  brakeman  to  use  iiii 
arm  in  handling  the  coupling  pin;  that  with  double  dead- 
woods,  when  the  cars  come  together,  the  deadwoods  meet; 
that  coupling  freight  cars  is  a  very  dangeroaa  business  wilh 
either  kind  of  deadwoods;  that  he  was  a  young  man,  iguorant 
of  railroad  service,  inexperienced  in  coupling  cars,  and  at  tbe 
time  of  the  accident  had  not  observed  cars  with  double  dead- 
woods;  that  defendant  employed  him,  knowing  of  his  igno- 
rance and  inexperience,  put  him  at  work  as  brakeman,  gaie 
him  no  instructions  as  to  coupling  cars,  save  as  to  certain 
danger  from  cars  loaded  with  lumber;  that  within  a  few  dsys 
he  learned  to  couple  cars  with  single  deadwoods,  but  that  in 
his  first  attempt  to  couple  double  deadwood  cars  he  lost  an 
arm;  that  the  manner  of  coupling  the  two  kinds  was  essen- 
tially different;  that  in  coupling  cars  equipped  with  double 
deadwoods  the  arm  and  hand  must  be  kept  above  or  bdow 
the  deadwoods  instead  of  between  them,  as  in  the  case  of 
single  deadwoods,  as  the  double  ones  meet,  while  the  single 
ones  do  not;  that  double  deadwood  cars  were  brought  onto 
the  defendant's  road  daily  in  large  numbers;  that  one  might 
reasonably  be  expected  in  any  train;  that  about  the  sixth  day 
of  this  service  he  was  called  upon  suddenly  to  couple  the  two 
parts  of  a  train,  and  attempted  to  do  it;  that  the  cars  were 
equipped  with  double  deadwoods,  and  he,  not  noticing  tbe 
difference,  made  the  attempt  in  his  usual  way;  that  his  arm 
was  caught  at  once,  and  crushed  between  the  deadwooda 
These  are  the  main  facts  indicated  by  the  plaintiff's  testi- 
mony. Did  he  have  the  right  to  have  them  submitted  to  tbe 
jury? 

When  an  employer  engages  one  to  perform  a  dangerous  0e^ 
vice  which  requires  caution  and  the  exercise  of  peculiar  skiHt 
knowing  that  he  is  without  experience  and  ignorant  of  iH 
dangers,  it  is  the  duty  of  the  employer  to  give  the  employee 
suitable  instructions  aud  warnings  as  to  the  dangers  he  it 
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likely  to  meet  in  the  performanoe  of  the  services  he  is  engaged 
in  and  is  required  by  the  employer  to  perform.  The  defend** 
ant  does  not  seriously  contend  against  this  rule,  but  insists 
thai  at  the  time  of  the  accident  it  was  using  all  reasonable 
means  to  instruct  the  plaintiff  as  to  the  duties  of  his  positioni 
the  dangers  of  the  work,  and  how  to  avoid  them.  But  this 
Tery  fact  was  one  that  the  plaintiff  had  the  right  to  have  the 
jury  pass  upon,  for  the  court  cannot  say  as  matter  of  law  that 
the  defendant  was  fulfilling  its  duty  in  respect  of  instructions. 
Id  his  few  days  of  service  he  had  learned  to  couple  single 
deadwood  oars,  and  had  been  warned  of  danger  from  cars 
loaded  with  lumber,  but  his  testimony  tended  to  show  that 
he  had  not  been  instructed  as  to  double  deadwood  cars,  not 
even  informed  of  their  existence.  In  this  respect  we  think  it 
tended  to  show  negligence  in  the  defendant  in  not  giving  him 
suitable  instructions  as  to  the  manner  of  coupling  them  and 
its  dangers.  It  did  not  suffice  for  the  defendant  to  tell  the 
plaintiff  that  he  must  be  careful,  that  the  business  was  highly 
dangerous;  this  must  have  been  apparent  to  anyone  of  ordi« 
nary  observation.  He  should  have  been  told  in  what  the 
dangers  oonsisted  and  how  to  avoid  them,  and  given  suitable 
instructionB  as  to  his  duties. 

The  defendant  makes  the  further  objection  that  the  acci- 
dent was  caused  by  the  plaintiff's  own  negligence.  There  is 
no  doubt  about  the  rule  of  law  invoked  by  the  defendant  in 
this  respect.  Conceding  the  negligence  of  the  defendant,  if 
that  of  the  plaintiff  contributed  in  the  least  degree  to  the 
aocident,  there  can  be  no  recovery.  But  this  was  not  a  ques- 
tion for  the  court  as  the  evidence  then  stood  before  it  It  was 
m  proper  question  for  the  jury.  It  is  true  that  at  the  time  of 
the  accident  the  plaintiff  could  see  the  drawbars,  he  could 
see  the  double  deadwoods,  the  cars  were  fast  coming  together, 
he  had  at  the  most  but  a  few  seoonds  to  make  any  observa- 
tions or  examine  the  appliances  for  connecting  them.  If  it 
was  apparent  to  him  at  the  time  that  the  deadwoods  would 
meet  under  any  circumstances,  the  claim  of  the  defendant 
might  be  urged  with  some  force,  but  the  question  is,  was  he 
negligent  in  not  observing  that  they  would  meet,  that  the 
drawbars  were  so  constructed  that  they  would  be  pushed 
back  under  the  cara  so  that  the  deadwoods  would  meet?  In 
all  the  cars  which  he  had  then  handled  the  drawbars  pre- 
vented the  deadwoods  from  meeting;  he  had  but  a  few  seconds 
to  obaerve  and  act,  and  to  say  as  matter  of  law  that  he  wai 
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negligent  in  not  noticing  that  the  double  deadwoods  would 
meet  if  to  hold  him  to  m  rale  which  we  think  is  too  Btrick    It 
was  for  the  jury  to  say  whether,  nnder  all  the  circnmatanoes, 
he  was  n^ligent    It  is  true  that  a  ser?ant  assumes  the  l^nown 
and  obvious  dangers  attendant  upon  his  entering  and  eon- 
tinuing  in  the  employment  in  which  he  is  engaged,  but  this 
rule  does  not  relieve  tiie  employer  from  the  duty  of  giving  the 
servant  suitable  instructions  as  to  the  peculiar  dangers  of  the 
service.    The  dangers  may  be  obvious  to  an  experienced 
brakeman,  but  an  inexperienced  one,  or  one  with  no  instroo- 
tions,  may  &il  in  perceiving  them.    The  service  is  fraught 
with  danger.    Railroad  statistics  show  that  one  brakeman  is 
killed  and  more  than  twenty  are  wounded  in  the  United  States 
daily  in  ooupling  and  uncoupling  oars;  experts  in  the  servico 
often  suffer,  much  more  the  ignorant  and  inexperienced.    The 
equipment  of  the  car  which  caused  the  plaintiff's  injury  is 
appropriately  denominated  the  ^  dead  wood,"  for  whatever 
gets  between  them  is  thereafter  '*  as  dead  as  a  door  nail."    A 
brakeman's  body  or  arm  is  a  frail  instrument  when  used  to 
stop  a  moving  freight  train.    A  master  must  not  expose  a 
servant  ignorant  of  the  great  dangers  of  the  service  and  inex* 
perienced  in  the  manner  of  performing  them,  even  with  his 
consent  to  such  dangers,  without  instructions  and  cautions 
sufficient  to  enable  him  to  do  his  work  as  safely  as  the  dr- 
eumstances  by  which  he  is  surrounded  permit,  he  exercising 
reasonable  care  and  prudence  on  his  part    An  experienced 
man  may  safely  do  a  service  involving  obvious  danger,  whilo 
certain  injury  would  follow  the  attempt  to  do  it  by  one  inex- 
perienced or  without  instructions;  an  inexperienced  man  may 
see  the  danger,  but  be  ignorant  of  the  risk  and  of  the  manner 
of  performing  the  work  so  as  to  avoid  injury  therefrom.    This 
case  is  a  good  illustration  of  the  reasonableness  of  the  rale 
requiring  instractions  and  cautions  by  a  master  of  the  hasards 
of  the  service  in  which  the  servant  is  engaged.    Had  the 
plaintiff  been  informed  of  double  deadwoods,  and  shown  bow 
to  conple  cars  equipped  with  them,  he  would  undoubtedly 
have  avoided  the  injury,  the  master  at  least  would  not  havo 
been  in  fault    An  object  lesson  of  thirty  minutes  duration 
would  no  doubt*  have  been  sufficient  to  teach  him  the  mode 
of  ooupling  cars  equipped  with  double  deadwoods  and  the 
dangers  incident  thereto.    The  testimony  tending  to  show 
negligence  in  the  defendant  in  the  respect  indicated,  and  thai 
the  plaintiff  was  ia  the  exercise  of  due  care,  the  ease  shooU 
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have  been  eubmitted  to  the  jury.  In  failing  to  do  this  there 
was  error  in  the  ruling  of  the  court  below,  for  which  the  judg« 
ment  it  reversed  and  cause  remanded. 

COHTBaDTOET  KmUOBMCB— WhSH    A   QoiflTIOir   fOa   JVBT.^WlMB 

eonsiderftbl*  doabt  •ziati  m  to  whether  or  not  the  plaintiff  was  gnil^  of  oon> 
tribntory  negUgenoe^  that  question  shonld  be  rabmitted  to  the  Jnrj  for  iti 
dstormination:  PeopU'9  Bank  t.  Mwrgokftki,  76  Md.  432;  32  Am.  8t  Repw 
403^  and  notei  Ingerman  t.  Jfboft^  90  CaL  410;  25  Am.  St  Rep.  188^  and 


MAVTtM  un^  8sBYAVT^MA8nB*s  DuTT  TO  Instbvot  Inxzpkbibvobd 
Abbtabt.  —  A  macter  la  bonnd  ao  to  instruct  aa  inexperienced  servant  with 
referenoa  to  dangerona  machinery  that  be  oan  understand  and  appreciate  tha 
dangor  and  the  necessity  lor  the  ezeroise  of  care:  Ingwman  t.  Moort,  90 
CbL  410;  SB  Am.  St  Rep.  138^  and  note  with  oasea  ooUected;  Myhan  t. 
Zmdaana  tie.  lAffia  (%w»  41  La.  Ann.  964;  17  Am.  St  Rep.  436,  and  note. 
A  master  must  warn  a  aenraiit  aa  to  all  dangers  to  whieh  ha  will  be  exposed 
hk  tiM  eonrse  of  his  employment^  asoapt  anoh  aa  the  employee  may  be  deemed 
ee  haTO  foreseen*  or  which  the  master  oannot  be  deemed  to  haTo  foreseent 
Wannerr.  Ja^m  OkemktaCa.,  147  Pa.  St  475;  80  Am.  St  Rep.  745^  and 
l^rtionlarly  nota. 

Rahjeoasb — LiABiLiTT  fOB  Dbtboxb  OF  Fobbion  Cabs.  —  Thisqnestion 
b  folly  discnased  in  Thjfng  t.  FUMurg  J2.  J2.  Ox,  156  Mass.  18;  82  Am.  St 
Rapb  426b  and  the  note  tharetow 

Railbo abb — DuTT  vo  Bbabbmaw.  —  A  brakamaa  ordered  to  ooopla  am 
mi  peonliar*  nnnsual,  and  extra  hasardons  constrnction,  and  with  whioh  ha  la 
•Btirely  unacquainted,  should  be  notified  by  the  company  of  their  nnasBBl 
•snatruetion  and  the  danger  arising  therefrom;  and  a  failure  to  giva  anch 
Matins  lenders  the  company  liable  in  damagea  for  injury  to  the  brakamaat 
Mktomi  Pacify  r.  WhUe,16T9x.  102;  18  Am.  StRep.  83»aadnota.  For 
m  further  disoniisioii  of  the  liability  of  railroads  to  brakeman  for  injuries 
awiaed  by  defective  ooapling  to  oars  see  Moiom  t.  Ukhmomi  eU.  JL  JL  Opi» 
111  N.  a  482;  82  Am.  St  Rap.  814^  and  note. 


BlLLXNOS  «L   AOOIDBNT   InSURAVOB   GoMPANT. 

|M  Vbbmomt,  98.] 
Ibbubabob— -8uion>B.  ^  Under  a  policy  of  life  ininrance  exempting 
tbs  laasrar  from  Uabililj  for  the  death  of  the  assored  from  inicideb  sane 
or  insaasb  tfaara  oan  ba  no  reooTory  if  hackee  bia  own  life^  though  at 
tbs  iloM  ha  did  aa  ha  waa  in  such  an  Insana  oonditioo  thai  ha  was  in« 
msgMm  of  Bndaratanding  the  physical  nature  and  oonsequenosa  of  hie 
•ol  nd  did  Bol  know  that  by  it  ha  would  tako  his  own  Ufa. 


Aonmi  to  reoorer  npon  a  polioy  oflifc  faumranoe.  It  wa8 
•onoeded  that  the  assured  oommitted  raiddau  TIm  trial 
court  roled  in  fkyor  of  the  defaidaatt 
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BrMiby  and  Clari,  and  H.  A.  EarvMm^  ton  the  plaintilL 
Anry  Ballatxl  and  /.  O.  Baktr^  for  the  defendant 

Tavt,  J.  It  If  •  eondition  of  the  policy  In  qneetioii  Hiat  ft 
•hall  not  cover  a  case  if  death  resolte  from  Buidde  (sane  cr 
inaane).  It  ia  not  denied  hj  the  plaintiff  but  that  the  a8> 
eared  died  from  the  effects  of  a  pistol  Bhot»  fired  hj  himself 
bat  she  insists  and  offered  testimony  to  show  that  when  the 
insared  so  fired  the  shot,  his  mind  had  become  so  dominated 
and  controlled  by  an  annataral  impnlse  to  fire  said  pistd 
into  his  own  forehead,  that  his  will  could  not  resist  said  im- 
palsCy  and  that  he  did  not  yoluntarilj  or  intentionally  fire 
the  same,  but  in  obedience  to  such  impulse;  that  at  the 
time  when  said  shot  was  so  fired,  deceased  had  ''become 
mentally  incapable  of  understanding  and  appreciating  the 
physical  nature  and  consequences  of  the  act  he  waa  then 
committing,  and  did  not  understand  or  appreciate  the  aame^ 
and  did  not  then  know  nor  recognize  the  fact  that  by  eo  firing 
that  pistol  he  would  take  his  own  life.'' 

Life  insurance  companies  long  since  inserted  in  their  con- 
tracts a  clause  of  nonliability  in  case  the  assured  died  bj 
^  suicide  ^  or  **  by  his  own  hand/'  which  courts  haye  oonstnied 
as  Bynonymous  terms.    In  construing  this  clause  oourte  hafe 
widely  differed,  some,  notably  those  of  England,  Maasachu* 
setts,  and  New  York,  holding  that  no  recovery  can  be  bad  in 
case  of  self-destruction,  however  insane  the  act  of  the  as- 
aured  might  have  been,  while  others,  including  this  court, 
in  Hathaway  v.  National  Life  Ins.  Co.^  48  Vt  835,  have  held 
that  when  one's  reason  and  judgment  have  become  so  impaired 
that  liis  mind  is  overthrown,  and  he  could  not  resist  tiie  in- 
sane idea  that  he  must  take  his  own  life,  although  his  mind 
in  that  condition  contrived  the  means,  and  hia  physical 
atrength  carried  them  out  and  took  his  life,  that  such  ael^ 
destruction  did  not  void  the  policy.    After  the  decisions  hold- 
ing  companies  liable  in  case  of  suicide  by  the  assured  while 
insane,  many  companies  inserted  the  condition  of  nonliabil* 
ity  in  case  of  "suicide,  sane  or  insane.''    This  clause  has 
been  before  the  courts  for  construction,  and  the  decisions 
generally  are,  that  a  company  is  not  liable  if  the  assured  de- 
signedly dies  by  his  own  hand,  i.  e.,  if  he  commits  the  act  in« 
tentionally  with  knowledge  of  its  consequences,  although 
unconscious  of  its  criminal  character.    This  is  as  far  as  many 
ef  the  courts  have  been  required  to  go  upon  the  £sots 
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them,  Imt  the  questioii  has  arlMn  in  ■ome  iDBtenoet  at  to  the 
liabilitj  of  the  iDsurer  In  eaee  the  Mtored  deetroys  himself 
in  sneh  en  inaane  oondition  aa  to  be  inoapable  of  nnderstand- 
Ing  the  phyiioal  nature  and  eonsequenoea  of  the  act  he  waa 
doing;  did  not  know  that  by  firing  the  piatol,  hanging  him* 
oelf^  or  doing  like  acta,  he  would  take  his  own  life.  That  the 
insurer  la  liable  in  such  cases  is  maintained  apparently  in 
Mutual  B.  L.  In%.  Co.  t.  Davieu^  87  Ey.  641;  and  Adkim  t. 
OdunMa  L.  Im.  Co.,  70  Mo.  27;  86  Am.  Rep.  410;  and  per- 
haps some  other  cases. 

We  think  the  contrary  rule  the  better  doctrine.  The  par* 
ties  contracted,  and  the  condition  is  expressed  in  terms  not 
oaaily  misunderstood;  the  words  are;  "  Nor  will  it  (the  pol- 
icy) cover  death  or  injury  resulting  from  suicide  (sane  or 
inaane).**  It  is  not  contended  that  the  insured  was  in  any 
way  misled,  nor  that  the  contract  was  contrary  to  sound 
morals  or  public  policy.  If  the  insured  can  contract  against 
hasardous  occupations,  residence  within  the  tropics  in  July 
and  August,  death  in  a  duel,  by  the  hands  of  the  law,  in  war, 
or  when  intoxicated,  why  can  they  not  limit  their  liability  in 
case  of  suicide,  felonious  or  otherwise  ?  It  is  our  duty  to  con« 
ntme  the  contract  made  by  the  parties,  not  contract  for  them. 
The  better  construction  to  give  a  term  or  phrase  in  a  contract 
la  the  one  according  to  its  ordinary  and  common  meaning,  aa 
mankind  would  generally  understand  it.  The  defendant  eyi* 
dently  waa  unwilling  to  incur  the  perils  of  insanity,  and  thia 
elause  limiting  its  liability  was  inserted  for  its  protection.  It 
was  a  valid  contract  The  defendant  had  the  right  to  say 
that  it  would  not  hold  itself  responsible  for  the  acts  of  the 
assured  committed  when  insane,  and  the  question  is,  can 
the  court  with  such  a  contract  before  it  attempt  to  measure 
the  degrees  of  insanity.  The  construction  contended  for  by 
the  plaintiff  renders  the  words  '^sane  or  insane"  immaterial, 
surplusage,  of  no  force  whatever.  They  must  have  been  in- 
■erted  for  some  purpose.  Felonious  suicide  was  not  alone  in 
the  contemplation  of  the  parties  to  the  contract.  If  it  had 
been  there  was  no  necessity  of  addling  anything  to  the  general 
words.  The  defendant  says  that  by  force  of  them  we  are  not 
to  be  liable  in  case  the  assured  dies  by  suicide,  sane  or  insane, 
and  the  only  answer  is,  it  is  true  the  assured  died  by  his  own 
band  when  Insane,  but  he  was  very  insane, — in  fact,  ao  In* 
aane,  that  when  he  took  his  life  he  did  not  know  what  he  waa 
doing,  nor  the  effect  of  his  acts.    If  we  adopt  this  oonstrao> 
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tion  of  the  contract,  we  add  to  it  an  element  not  agreed  to  bj 
the  parties.  If  the  death  of  the  assured  was  caused  in  the 
manner  and  under  the  circumstances  stated  in  the  plaintiff's 
offer  of  evidence,  the  defendant  is  not  liable.  There  was 
nothing  in  the  evidence  nor  offer  of  evidence  tending  to  show 
an  accidental  discharge  of  the  pistol,  nor  that  death  resulted 
from  anything  save  the  pistol  shot  fired  by  the  assured.  We 
hold  there  can  be  no  recovery  if  the  assured  committed  the 
fatal  act  otherwise  than  accidentally;  that  the  claase  **  sui- 
dde,  sane  or  insane/'  was  intended  to  and  does  include  sett 
destruction,  irrespective  of  the  assured's  mental  condition  at 
the  time  of  the  act  which  caused  his  death.  This  is  the  bet. 
ter  rule,  in  that  it  gives  effect  to  the  contract  made  by  the 
parties  and  the  logical  conclusion  of  the  better  coDsidered 
eases:  De  Oogorta  v.  Knickerbocker  L.  Ins.  Co.^  66  N.  Y.  232; 
Pierce  r.  TraveUr'e  L.  Ina.  Co.,  84  Wis.  889;  Scarth  ▼.  Secmr- 
Uy  M.  L.  8oe.^  76  Iowa,  846;  Bigelow  ▼•  Berkshire  L.  Jm.  C«l, 
•8  U.  S.  284;  Chapman  ▼.  ReptMU  L.  Ine.  Co^  6  Bias.  288;  i 
Bigelow's  Life  and  Accident  Insurance,  110;  RUey  ▼•  HaH- 
ford  etc.  Ine.  Co.,  26  Fed.  Rep.  815;  Streeter  v.  Weeiem  OnioB 
sto.  8oe.,  66  Mich.  199;  8  Am.  St  Rep.  882. 

The  construction  of  and  ruling  of  the  court  upon  tlio  elaiisi 
of  the  contract  in  question  is  sustained. 

Under  the  agreement  of  the  parties  the  cause  is  ramanded. 

BowBLL,  MuNSQN,  and  Stabt,  JJ.,  eoncnr. 
Ttlbb  and  Thompson,  JJ.,  dissent 


Ivsnuvca— SuioiMi  whiia  Ihbahi.  —Whoa  a  poBqr  sf  His 
iMAum  tiiat  if  thsiaMued  shall  di«  by  hit  own  hand,  wae  or  insuM^  itahdl 
beoooM  Toid,  il  is  avsidsd,  if  bs  oommits  soidds  whils  ianafl^  molasa  ths 
iasMiity  was  soofa  tiial  ho  did  not  knoiw  that  his  aet  was  doao  for  tiM  pn» 
poso  of  solf-dostniotioa:  BtrttUr  t.  ITsiteni  /at.  Ch.,  65  Hioh.  190;  S  Aok 
8t  Rep.  882;  and  oopooially  noto  whore  tho  oaaos  disonialws  tido  sabjed 
an  disensBodt  AaMa  t.  flswafg  ^NciaomiiU  Uwkm^  90  Bfioh.  177;  Jfjuflitoii  t. 
mamUmd  I^fi  m.  he.  Co..  74  Mioh.  699;  MkUgm  me.Ime.Oe.w.  Namgk,  189 
bd.  TSl    8oo  alflo  soEftHidod  Bote  to  Phniinnkmnr  v.  Oenmetdik  ola  Ma^  Ck. 
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Hunt  v.  Hatbi. 

(64  VlBlCOlIT,  8i.] 

B«niai>  Mn  Wivi. — It  a  Wm  hab  Adbquatb  Mbahs  op  Suffort,  ths 
eannofc  prooim  neoetsaries  on  the  credit  of  her  husbAnd  though  the  u 
li?iiig  Mparatt  from  him  for  justifiable  caoM. 

Action  by  plaintiff  to  recover  for  necessaries  furnished  the 
wife  of  the  defendant.  She  was  in  possession  of  an  income 
of  two  thousand  dollars  per  annum  under  an  antenuptial 
agreement,  oat  of  which  she  oonld  have  procured  all  neces* 
•aries.  The  trial  court  ruled  that  the  husband  was  liable  not- 
withstanding this  agreement  and  the  income  realized  from  it. 
It  was  conceded  that  the  wife  was  living  separate  from  the 
husband  through  his  fault  and  for  justifiable  cause. 

OUbert  A.  Davis^  arid  DittingJiamand  Huse^  for  the  plain tift 
Batehdder  and  WiUiam  E.  Johmon^  for  the  defend- 


ant 

RowBLL,  J.  The  authority  of  a  wife  to  pledge  the  credit  of 
her  husband  for  necessaries  is  usually  regarded  as  a  delegated 
authority  and  not  as  an  inherent  authority;  and  it  is  con- 
sidered that  if  she  binds  him  at  all  in  this  behalf  she  binds 
him  only  as  his  agent.  But  this  authority  or  agency  may  be 
a  presumption  of  law  as  well  as  an  inference  of  fact;  and  it 
must  be  a  presumption  of  law  when  an  agency  in  fact,  cvxpress 
or  implied,  is  either  not  proved  or  is  expressly  disproved,  as 
ie  often  the  case.  Thus,  in  Harrison  v.  Orady,  18  L.  T.,  N.  S., 
869,  it  is  said  that  when  a  wife  is  turned  out  of  her  home  with- 
out  the  means  of  obtaining  necessaries,  it  is  an  irrebuttable 
presumption  of  law  that  she  has  her  husband's  authority  to 
pledge  his  credit  for  necessaries;  but  that  when  husband  and 
wife  are  cohabiting,  it  is  a  presumption  of  fact  that  she  is  his 
agent  for  ordering  articles  supplied  to  their  establishment  that 
are  suitable  to  the  station  that  he  allows  her  to  assume,  but 
that  if  they  are  not  suitable  to  that  station,  a  presumption 
arises  that  she  was  not  his  agent  to  pledge  his  credit  for  them. 
So  in  Bead  v.  Legard^  6  Ex.  637,  where  a  husband  was  made 
liable  for  necessaries  supplied  to  his  wife  during  the  period  of 
his  lunacy,  Baron  Alderson,  says:  "  If  a  wife  is  compelled  by 
her  husband's  misconduct  to  procure  necessaries  for  herself, 
as,  for  instance,  if  he  drives  her  away  from  his  house,  or  brings 
improper  persons  into  it,  so  that  no  respectable  woman  could 
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Uw  dMre,  then,  according  to  the  adjudged  caaeiy  he  gives  hm 
authority  to  pledge  hie  credit  for  her  neceeeaij  maintonanee 
eleewhere,  which  means  that  the  law  gives  her  anthority  hf 
force  of  the  relation  of  husband  and  wife."  Bama  Martin 
said  that  this  is  the  true  foundation  of  the  liability^  namely, 
that  by  contracting  the  relation  of  marriage,  a  husband  takes 
upon  himself  the  duty  of  supplying  his  wife  with  necessaries 
and  that  if  he  does  not  perform  that  duty,  either  through  Us 
own  &ult  or  in  consequence  of  a  misfortune  of  the  kind  in  that 
case,  the  wife  has,  by  reason  of  the  relation,  an  authority  Is 
procure  them  herself^  and  that  the  husband  is  responsible  tag 
what  Is  so  supplied. 

This  doctrine  is  pretty  satisfactory;  but  we  should  be  quilt 
as  well  satisfied  to  say  that  in  such  cases  the  law  treats  the 
husband  just  as  though  he  had  in  foot  given  the  wifo  aathoc 
ity;  the  same  as  in  the  case  of  an  implied  promise,  wImm 
the  law  does  not  really  go  upon  the  ground  of  a  promise,  hot 
treats  the  party  just  as  though  he  had  promised;  and  that  Is 
what  is  meant  by  an  implied  promise. 

That  a  wife,  wrongfully  turned  away  by  her  hnsband  irftb- 
out  the  means  of  supplying  herself  with  necessaries,  may 
pledge  his  credit  for  them,  is  undeniable.  But  the  question 
we  have  to  consider  is,  whether,  when  thus  turned  away,  she 
can  pledge  her  husband's  credit  for  necessaries  when  she  has 
an  adequate  income  of  her  own  with  which  she  can  Bupgij 
hersel£ 

The  earliest  case  we  have  found  on  this  question  is  Warr  v. 
Huntly^  1  Salk.  118,  which  is  this:  An  ordinary  workingman 
married  a  woman  of  like  condition,  and  after  cohabiting  for 
some  time  the  husband  left  her,  and  during  his  absence  the 
wife  worked,  and  this  action  being  brought  for  her  diet,  it 
was  held  by  Lord  Holt  that  the  money  she  earned  should  go 
to  keep  her.  The  principle  of  this  case  is  recognised  in  «/oft»- 
$t(m  V.  Sumner^  8  Hurl.  &  N.  261,  though  the  case  itself  is  not 
referred  to.  Pollock,  C.  B.,  there  says:  ^If  the  husband 
turns  his  wife  away,  it  is  not  unreasonable  to  say  she  has  an 
authority  of  necessity;  for  by  law  she  has  no  property,  and 
may  not  be  able  to  earn  her  living;  but  we  should  hesitate 
to  say,  if  a  laboring  man  turned  his  wife  away,  she  i>eing 
capable  of  earning,  and  earning  as  much  as  he  did,  or  if  a 
man  turned  his  wife  away,  she  having  a  settlement  double 
his  income  in  amount,  —  that  in  such  cases  the  wife  could 
bind  the  husband.'*    But  a  precarious  income  is  not  enougli. 
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Thus  in  Tkompmm  ▼.  Eerv§]f^  4  Burr.  2177|  the  wifb,  who  had 
been  eent  adrifti  had  a  pension  of  three  hundred  ponnda  a 
year  from  the  crown,  granted  to  her  in  her  own  name,  but 
determinable  at  the  pleasure  of  the  crown;  and  it  waa  held 
that  Bbe  could  pledge  the  husband's  credit  notwithstanding! 
for  that  the  pension,  being  only  a  voluntary  grace  and  bounty 
and  only  during  the  pleasure  of  the  crown,  was  not  what  any 
ereditor  of  hers  could  be  supposed  to  give  her  credit  upon. 

Liddhw  Y.  WUmot^  2  Stark.  86,  is  much  relied  upon  by  the 
defendant  and  strongly  denied  to  be  in  point  by  the  plaintiA 
But  we  think  it  in  point.  The  original  cause  of  the  separa- 
tion, which  took  place  thirty  years  before  suit  brought,  did 
not  appear,  but  a  reason  for  its  continuance  did  appear,  for 
the  defendant  had  long  cohabited  with  another  woman,  by 
whom  he  had  a  daughter  twenty*five  years  old,  consequently 
the  wife  was  necessarily  away,  and  this  is  what  is  said  of  the 
case  in  Johnston  ▼.  Sumner^  8  Hurl.  &  N.  261.  So  it  was  not 
a  case  of  separation  by  mutual  consent,  as  clearly  appears  by 
what  was  said  in  summing  up.  The  wife  had  adequate  means 
of  her  own,  but  it  does  not  appear  whence  she  derived  them, 
much  less  that  she  derived  them  from  her  husband  by  way 
of  an  allowance  on  separation,  as  is  claimed  in  argument  to 
be  the  fair  inference  from  the  facts  stated.  Nor  is  there  any- 
thing  to  show  that  the  wife  had  forfeited  her  conjugal  rights. 
Lord  Ellenborough,  in  summing  up,  said:  '^The  first  question 
for  consideration  is,  whether  the  defendant  turned  his  wife 
out  of  doors,  or  by  the  indecency  of  his  conduct  precluded 
her  from  living  with  him,  for  then  he  was  bound  by  law  to 
afford  her  means  of  support  adequate  to  her  situation;  but  if 
either  from  her  husband  or  from  other  sources  she  was  pes* 
■essed  of  such  means,  the  law  gives  no  remedy  against  the 
husband,  but  the  idea  of  an  implied  credit  is  repelled.''  And 
this  is  undoubtedly  the  law  of  £ngland.  Blackburn,  J.,  in 
Bazeley  v.  Forder^  9  Best  A  S.  599,  puts  it  thus:  ''A  wife  when 
separated  from  her  husband  in  consequence  of  misconduct  on 
his  part  rendering  it  improper  for  her  to  remain  with  him,  is 
in  the  same  position  as  if  he  turned  her  out  of  doors,  and  is 
by  law  clothed  with  power  to  pledge  his  credit  for  her  reason- 
able  expenses  according  to  her  husband's  degree,  unless  she  is 
in  some  other  way  supplied  with  the  means  of  providing 
them."  In  this  connection  it  is  worthy  of  remark,  if  the 
husband's  liability  when  he  turns  his  wife  away  is  put  upon 
the  ground  of  agency  arising  from  necessity,  as  many  of  the 
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eases  do  pnt  tt  {EaMand  ▼.  Burchett,  L.  R.  S  Q.  B.  D.  432), 
it  logically  follows  that  when  there  is  no  necessily  there  csa 
be  no  agency,  for  eesianU  ratione  Ugis^  cesaat  ipse  lex;  and 
there  can  be  no  necessity  when  the  wife  has  means  of  hsr 
own  with  which  she  can  supply  herselC 

Clifford  v.  Laton,  8  Car.  <&  P.  15,  is  understood  by  some 
to  be  to  the  same  effect  as  Liddlow  v.  WUmot^  2  Stark.  86.  Mr. 
Smith  so  regards  it  in  his  2  Lead.  Cas.  438.  It  is  so  di« 
gested  in  4  Jacob's  Fisher's  Digest,  pi.  6041.  And  in  Johnsloii 
▼.  Sumner^  Pollock,  C.  B.,  cites  it  in  connection  with  Liddlom 
T.  Wilmot^  2  Stark.  86,  and  to  the  same  proposition.  And  it 
is  quite  susceptible  of  the  construction  they  give  it,  althongh 
it  must  be  admitted  that  as  the  case  is  reported  in  Carrington 
and  Payne,  that  point  does  not  very  clearly  appear. 

In  LitBon  v.  Brown^  26  Ind.  489,  it  is  held  that  if  a  wife,  liv- 
ing apart  from  her  husband  for  just  cause,  has  means  of  her 
own  with  which  she  can  support  herself,  however  derived,  no 
necessity  exists  for  others  to  supply  her,  and  that  the  hus- 
band cannot  be  made  liable  except  on  an  express  promise  to 
pay.  Mr.  Schouler,  in  his  work  on  Husband  and  Wife,  sec. 
117,  seems  to  recognize  this  case  as  law,  for  he  cites  it  in  sup- 
port of  the  proposition  that  when  a  husband  by  his  miscon- 
duct compels  his  wife  to  live  apart  from  him,  he  is  liable  fiv 
her  necessaries  notwithstanding  his  allowance,  as  long  as 
that  allowance  is  insufficient  and  she  has  no  proper  means  of 
support.  And  we  do  not  think  that  he  elsewhere  in  his  work 
controverts  this  doctrine.  True,  he  says  that  antenuptial 
settlements  cannot  vary  the  terms  of  the  conjugal  relation, 
nor  add  to  nor  take  from  the  personal  rights  and  duties  of 
the  husband  and  wife.  But  he  is  speaking  generally,  and 
without  reference  to  the  question  we  are  considering;  and 
what  he  says  is  true  as  a  general  proposition,  both  in  Eng- 
land and  in  this  country.  Indeed  we  find  little  or  no  author* 
ity  in  this  country  opposed  to  the  view  here  taken  of  this 
question. 

But  in  cases  like  the  one  before  us,  it  is  for  the  jury  to  say 
whether  the  wife  has  adequate  means  or  not  for  her  support 

As  to  the  defendant's  liability  for  the  support  of  his  child, 
it  does  not  appear  why  the  child  is  with  the  mother,  whether 
with  defendant's  consent  and  approval  or  against  his  will  and 
wishes.  It  may  be  with  her  in  a  way  to  charge  the  defend- 
ant for  its  support;  but  whether  it  is  or  not  we  cannot  deter- 
mine on  this  record.    As  to  the  law  of  the  subject,  see  Raw^ 
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lyn$  ▼.  Vandyke,  8  Bsp.  250;  Bazeley  y.  Forder^  9  Best  A  GL 
699;  OiU  ▼.  Read,  5  R.  L  848;  78  Am.  Dee.  78;  ReynoUe  ▼. 
Sweetser,  16  Gray,  78.  The  case  of  Gordon  ▼.  Potter,  17  Vt 
848,  which  holde  that  a  father  is  not  liable  for  necessaries  fdr^ 
nished  to  his  minor  ehild  except  upon  his  promise,  express  or 
implied,  to  pay  for  them,  is  not  opposed  to  these  easaSi  for 
they  also  go  upon  the  ground  of  an  implied  promise. 
Judgment  reversed  and  cause  remanded. 

MuNSON,  J.|  dissents. 


Husband  4m>  Win — Husbahd's  Lubilitt  worn  Wnnli  Ni 
WHiui  I^TiKO  Apart  whbrb  Wifb  has  Mbans. — Where  a  htubaad  sad 
wife  eeparate  by  oonteafc  under  an  agreement  that  he  shaU  provide  her  wHb 
a  eompeteat  eeparate  maintenaaoe  and  he  pays  it  accordingly,  he  ia  not  UaUe 
for  necessaries  supplied  her:  Baker  t.  Barney,  8  Johns.  72;  6  Am.  Dee.  82S| 
tee  AUeif  t.  Winn^  134  Mass.  77;  46  Anu  Rep.  297.  and  note.  A  husband 
is  not  liable  for  a  wife's  necessaries  after  she  has  obtained  a  decree  for  ali* 
mony  against  hirot  BenneU  t.  O'FaUon,  2  Mo.  69;  22  Am.  Deo.  440;  Hare  T. 
Oibaon,  82  Ohio  St  83;  30  Am.  Bep.  668»  and  note;  but  he  woald  not  bo  re- 
lieved from  saoh  liability  by  a  subsequent  provision  made  for  her  by  a  do* 
eree  for  past  alimony  where  the  necessaries  were  previously  furnished:  MUck^ 
eU  T.  Treanor,  11  Ga.  324;  56  Am.  Dec  421,  and  note.  A/eme  covert  ia  not 
liable  ioT  support  famished  her,  and  no  action  lies  against  her  administrator 
tlierefor,  though  bo  have  aiaetsx  8km9  ▼•  Hmvpeom^  16  Piek.  198i  96 
Dm.  66Bb  tad  note. 


Statb  V.  Mathbbgl 

(64  Vbbmomt.  10L] 
Itidbkoi  Impbopbblt  P&oourbd.  —  When  papers  are  offered  fat  eridflBOi^ 
the  court  can  take  no  notice  of  how  they  were  obtained,  whether  l^gallj 
or  lUegally,  properly  or  improperly,  nor  will  it  form  a  collateral  iaane  to 
try  thai  question.  Hence  if  a  prisoner  writee  a  letter  to  his  wife  aad 
intrnsta  it  to  hie  daughter  for  delivery,  and  another  daughter  ■eoarss 
possession  of  it  and  prodnoea  it  at  his  trial,  it  la  admissible  in  eTideneo 
against  him* 

Prosecution  for  assanlt  to  commit  rape,  resulting  in  eon* 
Tiction.  Part  of  the  evidence  of  the  prosecution  consisted  of 
the  letter  referred  to  in  the  opinion  of  the  coort. 

W.  B.  Sheldon,  for  the  respondent 

C  H.  Maeon,  etate^e  attorney,  for  the  state. 

RowELL,  J.  The  prisoner,  being  in  jail  on  a  charge  of  as* 
sault  and  battery  with  intent  to  commit  rape,  wrote  acrim* 
inatory  letter  to  his  wife,  intended  for  her  alone,  and  gave  it 
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nnniltil  to  OM  of  hii  draghten  to  hand  to  lier;  but  bo&M 
Mifviy  it  wai  tolmi  from  Uutt  daoghtar^B  pookol  bj  odoIIm 
doni^tor  and  prodnoed  at  tho  trial  bj  tho  jffooeootion  and 
offered  in  oTidonoo.  The  prisoaer  objeoted  to  ito  admlwiioa, 
for  that  it  was  a  oonfidantial  oommuoicatioQ  and  tbaniBn 
privileged;  but  it  waa  admitted,  to  which  he  oxcepted. 

Conoeding,  withont  deddiog,  that  the  letter  waa  a  priTiI^gBl 
oommuDication  in  the  hands  of  the  daughter  to  whom  it  wis 
given,  and  oonoeding  that  it  would  have  been  a  privQeged 
eommunieation  in  the  hands  of  the  wife,  yet  this  waa  not  a 
loason  for  excluding  it,  coming  into  tho  poesesaioo  of  Urn 
proseoution  as  it  did.  When  papers  are  offered  in  evidenea^ 
the  court  can  take  no  notice  of  how  they  were  obtained, 
whether  legally  or  illegally,  properly  or  improperly,  nor  will 
it  form  a  ooUateral  issue  to  try  that  question:  1  Greenleaf  on 
Evidence,  sec.  264a;  1  Wharton  on  Evidence,  sec  686L 
Thus  in  Jordan  v*  Lewis^  H.  18  Oea  2,  B.  R.,  reported  in  nols 
to  LegaU  ▼.  ToUervey^  14  East,  802,  a  copy  of  an  indictment 
obtained  without  authority  was  held  not  to  be  inadmissibia 
for  that  reason;  and  Lee,  C.  J.,  said  that  the  court  could  not 
notice  the  manner  in  which  it  was  obtained.  This  case  was 
followed  in  Legatt  v.  ToUervey,  14  East,  802,  and  a  record  of 
the  quarter  sessions,  produced  without  authority,  held  admis- 
sible notwithstanding.  These  cases  were  approved  and  foi* 
lowed  in  Commonwealth  v.  Dana^  2  Met  829,  387. 

In  Uoyd  v.  Mostyn^  10  Mees  &  W.  478,  the  bond  in  aoit  was 
in  possession  of  W.  who  held  it  as  the  representative  of  a 
former  attorney  of  the  obligors,  and  was  himself  the  defend- 
ant's general  attorney,  though  not  his  attorney  of  record  in 
the  action,  and  who  had  undertaken  to  produce  the  bond 
at  the  trial  if  the  judge  should  think  he  was  bound  to  do  so. 
Before  the  assises  the  bond  had  been  sent  by  W.  to  the  de- 
fendant's attorney  in  the  action,  in  London,  for  the  purpose 
of  inspection  and  admission  under  a  Judge's  order,  and  the 
plaintiff's  attorney  had  there  taken  a  correct  copy  of  it^  At 
the  trial,  W.  had  the  bond  in  court,  but  objected  to  produce 
it  on  the  ground  of  privilege,  and  tiie  objection  was  allowed* 
The  plaintiff  then  tendered  in  evidence  said  copy  of  the  bond. 
The  defendant  objected  that  the  bond  having  been  in  the  oon- 
lidential  custody  of  W.  a  copy  so  obtained  could  not  be  used 
in  evidence;  and  Fither  ▼•  Heming,  1  PhiL  Ev.  147,  was  relied 
^on  as  authority.    Bat  Baron  Parke  said  he  had  alwaja 
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doubted  ibat  ease,  and  Lord  Abinger  nid  it  was  impossible  to 
0aj  that  the  oopy  was  not  evidence. 

In  State  r.  BuffingUm^  20  Kan.  699,  27  Am.  Rep.  198,  a 
letter,  written  by  the  defendant  to  his  wife  and  sent  to  her  hj 
mail,  was  taken  from  the  post  oflSoe  by  the  prosecuting  wit- 
iMts  and  handed  to  the  wife,  who  read  it  and  handed  it  back 
to  the  witness,  who  furnished  it  to  the  prosecoting  oflSoer  to 
be  read  in  evidence.  There  was  no  testimony  tending  to  show 
that  when  ofTered  in  evidence  it  was  in  the  custody  or  control 
ef  anyone  except  the  witness  and  the  prosecuting  attorney. 
Ito  admission  was  objected  to  on  the  ground  of  privilege,  but 
the  court  held  it  admissible  by  reason  of  the  circumstances 
la  which  it  was  produced. 

Exceptions  not  sustoined  and  judgment  on  verdid 


Wmnsm— HosBAm  An  Wnrs^PBmLsaiD  OoKMinnoATiom— 
lismBs  wmam,  On  Srouss  votes  Owns.  — » This  wbjaet  ii fully  tualii 
te  the  moMgnphM  note  Is  {hmmomMoUk  v.  St^pp,  SS  Am.  81  Bap.  411* 
4aSb  and  Um  oatet  in  harmony  with  the  nila  annimnoed  in  the  prinoipal 
that  tha  manner  inwhiah  evidanaa  ii abtainad will  aat  ba 
ava  laliRad  ta  a*  page  4llk 
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IM  Vnwnn^  S2L] 

ijam  IiwomAPoa—  PniwiMmag  as  to  Mods  ov  Dbatb.— Nething  ap> 
pmrinj  to  the  aontrary,  the  legal  preanmptton  ie  that  a  man  died  from 
a  natoial  eanae^  and  not  from  an  aot  of  aelf-deatnotioa.  The  mere  f aet 
af  death  in  an  unknown  manner  ereatea  no  preaamption  of  snidde^  nor 
doea  the  finding  ol  a  eoroner'a  jury  that  the  eaaaa  ol  death  waa  inaanitjf 
iMd  to  prove  the  eommimion  af  eaieide. 

Ldb  Irsukavcb.— SsLT-DisTRuonos  n  Nivn  Prbbuiudi  and  if  ra> 
aorery  opon  a  poliey  of  life  insnranoe  ii  raaiated  on  the  groond  thai 
Hia  aanrad  oommitted  aoioide,  the  defendant  maat  ntiafy  the  Jury, 
fey  a  preponderanoe  af  oompetent  avidenea,  that  the  injoriea  whtoh 
death  wore  intantional  on  tha  part  af  tha  aaaored. 


AcnoH  upon  a  policy  of  life  insurance.  During  the  pro- 
giess  of  the  trial,  counsel  referred  to  a  finding  of  a  coroner's 
jury  which  had  been  sent  by  plaintiff  to  defendant;  but 
neither  party  offered  this  finding  in  evidence.  It  was,  how* 
•ver,  admitted  that  such  jury  found  that  the  cause  of  death 
was  insanity.  The  trial  court  decided  in  favor  of  the  defend* 
ant  by  limiting  the  amount  of  plaintiff's  recovery  to  tho 
amount  of  premiums  paid  under  the  policy. 
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Boyce  and  Shurtleffj  for  the  plaintiff. 

Amaux^  Ritch^  and  Woodford,  and  Diliingham  and  Bnm,  Im 
the  defendant. 

Thompson,  J.  The  plaintiff  seeks  to  recover  the  amoaiit  d 
a  policy  of  insurance  on  the  life  of  Andrew  J.  Gamble,  under 
which  she  as  his  widow  is  the  beneficiary. 

Among  other  conditions  in  the  policy  is  the  following:  '^Tbe 
liability  of  said  company  shall  not  be  deemed  to  cover  the  risk 
of  death  by  suicide;  but  in  the  event  of  the  life  insured  dying 
by  his  own  hand  or  act,  whether  sane  or  insane,  said  company 
■hall  be  held  only,  upon  the  surrender  of  this  policy,  accom- 
panied with  proofs  of  death  as  here  within  provided,  to  return 
to  the  said  assured  the  sum  of  the  net  premiums  previously 
received,  without  interest.^ 

The  policy  of  insurance  declared  on  was  put  in  evideooeby 
the  plaintiff.  She  also  introduced  evidence  of  the  death  of 
the  insured,  the  payment  of  the  premiums  that  had  becoDM 
due  on  the  policy  according  to  its  terms  at  the  time  of  his 
death,  and  of  the  furnishing  the  defendant  with  satisfiaetofy 
proof  of  his  death. 

The  plaintiff  testified  in  substance  that  the  insured  died 
sometime  during  the  night  of  August  10,  1888,  and  that  she 
learned  of  his  death  about  six  o'clock  the  following  morning; 
that  about  three  weeks  before  his  death  they  had  a  little  girl 
about  a  year  old  die,  to  whom  he  was  very  much  attached, 
and  that  her  death  so  affected  him  that  he  became  low-spirited, 
melancholy,  and  unable  to  sleep  or  rest  nights,  to  each  an 
extent  that  it  affected  his  health,  and  caused  him  to  keep 
his  room;  that  on  the  night  of  August  10,  1888,  he  retired  to 
his  bed  with  his  wife,  the  witness,  as  usual,  and  got  up  at 
half-past  eleven  in  the  evening,  and  went  out,  stating  as  he 
went  out  the  purpose  for  which  he  was  going,  '*and  thai  he 
would  be  right  back  again  ";  that  the  witness  being  tired,  felt 
asleep,  and  did  not  awake  until  morning,  and  that  she  never 
saw  him  again  alive.  The  reporter's  certified  transcript  of 
the  case  shows  that  the  counsel  for  the  plaintiff  admitted  on 
trial  that  a  coroner's  inquest  was  had  respecting  the  death  of 
the  insured,  and  that  certain  findings  were  made  in  respect 
thereto  by  the  coroner's  jury.  It  also  appeared  that  a  certi- 
fied copy  of  the  findings  of  the  coroner's  jury  was  furnished 
the  defendant  by  the  plaintiff  with  the  proof  of  the  death  of 
the  insured,  and  that  the  defendant's  attorney  had  this  copy 
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in  court  during  the  trial  of  the  case  below;  that  the  plaintiff 
offered  to  put  the  same  in  evidence,  if  the  defendant  would  per- 
mit her  to  do  80  without  objection,  or  to  permit  the  defendant 
to  pat  the  same  in  evidence  without  objection;  but  the  de« 
fendant  declined  to  put  the  sanoe  in  evidence  itself,  or  to  per- 
mit the  plaintiff  to  do  sa  W.  A.  Boyce,  one  of  the  plaintiff's 
attorneySi  testified  in  her  behalf,  and  on  cross-examination 
was  shown  the  copy  of  the  findings  of  the  coroner's  jury,  and 
admitted  that  it  was  one  of  the  papers  which  he  sent  with  the 
proof  of  death  to  the  defendant,  whereupon  he  was  inter- 
rogated by  the  defendant  as  follows:  — 

**  Q.  It  purports  to  be  a  copy  of  the  findings  of  the  cor- 
oner's jury,  does  it  not  ? 

*^  A.     Something  of  that  purport 

**  Q.  Wherein  they  reported  that  the  cause  of  this  man's 
death  was  insanity  ? 

**  A.    Yes,  sir;  precisely." 

There  was  no  other  evidence  excepting  as  above  stated 
tending  to  show  the  circumstances  attending  the  death  of  the 
insured,  or  the  cause  of  his  death.  The  defendant  introduced 
no  evidence,  but  at  the  close  of  plaintiff's  case  rested  and 
moved  the  court  to  direct  a  verdict  in  its  behalf  on  the  ground 
that  the  plaintiff's  case  showed  that  the  insured  committed 
suicide,  or  died  by  bis  own  hand,  sane  or  insane,  and  that  the 
company  was  not  liable  by  virtue  of  the  exception  quoted. 

It  is  not  necessary  for  us  to  decide  as  to  the  admissibility 
of  the  finding  of  the  coroner's  jury,  either  alone  or  as  a  part 
of  the  proof  of  death,  as  that  question  is  not  raised  by  either 
side.  As  the  case  stood  when  this  motion  was  made,  and 
when  the  case  was  disposed  of  by  the  court  below,  there  was 
no  evidence  tending  to  show  that  the  insured  committed  sui- 
cide, or  died  by  his  own  hand,  sane  or  insane.  It  is  to  be  as- 
sumed that  the  witness  Boyce  correctly  stated  the  finding  of 
the  coroner's  jury  as  to  the  cause  of  the  death  of  the  insured, 
otherwise  the  defendant  would  have  put  in  evidence  the  proof 
of  death  famished,  and  which  included  a  copy  of  this  finding. 
If  it  were  true  **  that  the  cause  of  the  man's  death  was  in- 
sanity," that  fact  had  no  tendency  to  prove  that  he  com- 
mitted suicide,  or  died  by  his  own  hand,  sane  or  insane.  In- 
sanity, as  well  as  fever  or  any  other  disease,  may  cause  a 
natural  death.  Nothing  appearing  to  the  contrary,  whether 
a  man  die  firom  the  effects  of  insanity  or  any  other  diseasOi 
IIm  legal  presumption  is  that  he  died  a  natural  death  bom 
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natand  oaoaesi  and  not  from  an  act  of  aelf-desiraction.  A 
penon  ia  found  dead;  the  presumption  is  that  his  death  wh 
natural  or  acoidental.  The  mere  faet  of  death  in  an  nnknowa 
manner  creates  no  legal  presumption  of  suioide,  or  the  taldi^ 
of  one's  life  by  his  own  hand  or  act  Upon  eyenly  balanced 
testimony,  the  law  assumes  innocence  rather  than  erime:  Law- 
son's  PresnmptiTS  Evidence,  192;  May  on  Ineuranoe,  2d  ed^ 
sec.  825;  IfoUory  ▼•  TraveUer^  In$.  Co..  47  N.  Y.  52;  7  Am.  Rep. 
410;  CrankhiU  ▼.  TraveUers'  In$.  Co.,  76  Wis.  116;  17  Am.  St 
Rep.  184;  Freeman  ▼•  TrawIUn^  In».  Co.,  144  Mass.  57SL 

TravMen^  In$.  Co.  ▼.  McConkey.  127  U.  8.  661,  was  an  action 
upon  an  accident  policy  of  insurance.    The  defence  was:  L 
That  the  death  of  the  insured  was  caused   by  suicide;  1 
That  it  was  caused  by  intentional  injuries  inflicted  either  by  the 
insured  or  by  some  other  person.    The  court  below  instructed 
the  jury  that  ^  it  is  manifest  that  self-destruction  cannot  be 
presumed.  So  strong  is  the  instinctive  love  of  life  in  the  haman 
breasti  and  so  uniform  the  efiTorts  of  men  to  preserve  their  exis^ 
ence,  that  suicide  cannot  be  presumed.  The  plaintiff  is  ther^ 
ibre  entitled  to  recover,  unless  the  defendant  has  by  competent 
evidence  overcome  this  presumption,  and  satisfied  tiie  jury  by  a 
preponderance  of  evidence  that  the  injuries  which  caused  the 
death  of  the  insured  were  intentional  on  his  park    The  pre* 
sumption  is  that  the  death  was  not  voluntary;  and  the  de- 
fendant, in  order  to  sustain  the  issue  of  suicide  on  his  part^ 
must  overcome  this  presumption,  and  satisfy  the  jury  that 
the  death  was  voluntary."    The  United  States  supremo  court 
by  Harlan,  J.,  on  this  question  say:  **In  respect  to  the  issue 
as  to  suicide,  the  court  instructed  the  jury  that  self-destruc- 
tion was  not  to  be  presumed.    In  McMory  v.  Travellen*  Im. 
Co.^  47  N.  Y.  52,  7  Am.  Rep.  410,  which  was  a  suit  upon  an 
accident  policy,  it  appeared  that  the  death  was  caused  by 
accidental  injury,  or  by  the  suicidal  act  of  the  deceased. 
*  But,'  the  court  properly  said  *  the  presumption  is  against  the 
latter.    It  is  contrary  to  the  general  conduct  of  mankind;  it 
shows  gross  moral  turpitude  in  a  sane  person.'    Did  the  court 
err  in  saying  to  the  jury  that,  upon  the  issue  as  to  suicide, 
the  law  was  for  the  plaintiff,  unless  that  presumption  was 
overcome  by  competent  evidence  ?    This  question  must  be 
answered  in  the  negative.     The  condition  that  direct  and 
positive  proof  must  be  made  of  death  having  l>een  caused  by 
sxtemal,  violenti  and  accidental  means,  did  not  deprive  tht 
plaintiff^  when  making  such  proof,  of  the  benefit  of  the  rules 
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mt  law  estaUtalied  Ibr  the  gtiidanoe  of  ootirts  and  Jiirlat  In  tlit 
InTwtigation  and  determination  of  faots.**  The  oaee  being 
baman  of  an j  evidence  tending  to  show  that  the  insured  took 
Us  own  life,  and  the  presumption  of  law  being  to  the  con* 
trarj  on  the  facts  shown,  the  court  below  properly  denied  the 
defendant's  motion  to  have  a  verdict  directed  for  it 

There  being  no  evidence  tending  to  show  self-destruction 
bj  the  insured,  there  is  no  occasion  to  pass  upon  the  legal 
offect  of  this  condition  in  the  policy  as  afTecting  the  right  of 
recovery  in  a  case  where  the  insured,  being  sane  or  insane^ 
destroys  his  own  lifot 

S.  The  plaintiir  also  moved  the  court  to  direct  a  verdld 
for  her  fiir  the  fiill  amount  of  the  policy,  which  motion  the  court 
denied,  and  directed  a  verdict  for  her  for  the  amount  of  the 
net  premiums  reoeived  by  the  defendant  without  interest.  In 
this  there  was  error.  The  defendant,  by  its  motion  for  a  ver* 
diet  on  the  evidence  introduced  by  the  plaintiff,  admitted  not 
only  the  testimony  to  be  true,  but  also  every  conclusion  which 
a  jury  might  fairly  or  reasonably  infer  therefirom:  Path  v. 
Aoig,  11  How.  872.  After  its  motion  was  overruled  the  de- 
fendant did  not  then  ask  to  go  to  the  jury  on  any  question 
raised  by  the  evidence,  but  elected  to  stand  upon  its  motion 
fer  a  verdict  and  its  exception  to  the  ruling  of  the  court  de- 
nying it  As  the  case  then  stood  the  undisputed  evidence 
dearly  established  the  right  of  the  plaintiff  to  recover  the  ftiU 
amount  of  the  policy,  and  a  verdict  to  that  effect  should  have 
been  directed  for  her.  There  was  no  conflict  of  evidence,  and 
it,  with  the  inference  of  law  arising  therefrom,  directly  proved 
the  fects  in  issue:  Lindtay  v.  Lind%ay^  11  Vt  621;  Wild$r  v. 
WhuXdon,  56  Vt  844;  Noyen  v.  Rochwood^  56  Vt  647;  A. 
JohntXmry  v.  Thompiim,  69  Vt  801;  69  Am.  Rep.  781;  lolrs- 
fliattilb  V.  Bennington  etc.  Ry  Co.,  63  Vt  886. 

Judgment  reversed  and  cause  remanded  for  new  triaL 

Fbox  the  opioloa  of  a  majority  of  the  court  Jodge  Taft  dinented  ea  Ike 
frjmnd  thai  the  verdict  of  the  coroner'i  Jury,  at  admitted  by  plaintifl^  fv* 
alihed  OTidenoe  of  the  eaioide  of  the  aasnred,  which  the  defendant  was  ea- 
titled  to  hare  rabmitted  to  the  jary,  and  farther,  that  the  evidence  and  oUmt 
prooeedinge  at  the  trial  all  tended  to  show  that  the  aesnred  wae  insane,  and 
that  it  wae  inferable  that  because  of  ench  inMoity^  Im  committed  enioida 

ImnuKos— SvioiDS— •FanuMFTioH  aaAnr8&«>InceMof  tho  TioUnl 
death  of  the  inenred  there  is  a  presumption  of  law  that  ho  did  not  oommii 
■iieidet  hmarano$  Oo.  t.  BewneU,  SO  Tenn.  S66|  S5  Am.  Sti  Bep.  686^  ai^ 
Botei  OnmkUU  r.  Tnmtler^  /m.  Ok,  76  Wis.  US;  17  Am.  8t.  Boffw  IH 
Mid  aetei  noU  to  Slreeier  ▼•  WetUm  Int.  Cto^,  S  Am.  St.  Rep.  SeS. 
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NoYBS  V.  Hubbarh. 

{64^Vkbmomt,802.] 

iTBVOr  —  AuMONT.  —  A  judgment  for  alimonj  Is  boI  wtkmtmd  \f  t 
diM)harfa  in  iuMolweaey^  when,  by  statata^  the  eflboft  of  anoh  diaohup 
b  dttoUred  to  be  to  dieobarge  the  ioBolTeiit  "from  debta  prorad  a^yaii 
hie  eitete;  and  from  debta  provable  foanded  en  a  oontnMl  made  bj  hfak* 
A  judgment  or  deoree  for  alimony  ib  not  a  judgment  for  tlie 
ment  of  any  contraot,  ezpreas  or  implied,  existing  beiwettt  thm 
thereto,  bnt  for  the  enforoement  of  a  dnty  in  the  peifmineane  ef 
the  pnblioi  at  well  aa  the  partiea^  are  intereated. 

/•  0.  Bak$r^  for  the  petitiouer. 
0.  M.  WiUardf  for  the  petitionee. 

Ro88y  C.  J.  This  is  a  petition  to  the  county  oourt,  praying 
that  the  petitionee  be  dealt  with  for  oontempt  for  neglecting 
to  perform  the  decree  of  that  court  made  in  a  divorce  proceed* 
ing  between  them,  ordering  him  to  pay  the  petitioner  one 
dollar  a  week  for  the  support  of  their  minor  child  antil  the 
child  shall  attain  the  age  of  eighteen  years. 

The  petitionee  pleads  in  bar  to  the  petition  a  diechaige 
granted  him  since  the  making  of  the  order  by  the  court  cf 
insolvency. 

The  facts  of  the  plea  are  admitted  by  the  demurrer.  Hm 
contention  is,  whether  the  discharge  in  insolvency  relieved 
the  petitionee  from  the  payment  of  the  money  ordered  by  the 
decree  of  alimony.  By  the  Revised  Laws,  sec.  1856,  the  dis- 
charge in  insolvency  discharged  the  petitionee  ^*  from  debts 
proved  against  his  estate,  and  from  debts  provable  founded 
on  contract  made  by  him  while  an  inhabitant  of  the  state,  if 
made  within  the  state,  or  to  be  performed  within  the  same,  or 
due  to  a  person  resident  therein,  at  the  time  of  filing  of  the 
petition."  The  claim  for  this  alimony  was  not  proved  againsl 
the  estate  of  the  petitioner  in  insolvency. 

The  petitionee  contends  that  the  claim  sought  to  be  en- 
Ibrced  is  a  debt  provable,  because  he  contends  that  the  decree 
granting  the  alimony  is  a  judgment,  and  a  judgment  for  the 
payment  of  money  is  a  debt  founded  on  a  contract.  If  it  be 
of  that  character,  it  could  not  be  enforced  by  proceedings  for 
contempt,  since  the  passage  of  the  act  in  18S9  abolishing  ion 
prisonment  for  debt  founded  on  a  contract:  Sawyer  v.  Fita% 
19  Vt  48. 

While  ordinary  judgments  for  the  payment  of  money  art 
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held  to  evidence  debts  founded  on  oontract,  express  or  im- 
plied, which  were  discharged  by  a  discharge  in  bankruptoj 
under  the  law  of  1841  ( Harrington  v,  MeNaughton^  20  Vt 
298;  Downer  r.  Bowell^  26  Vt  897),  all  orders,  decrees,  and 
judgments  for  the  payment  of  money  are  not  of  that  nature: 
Clark  v.  Trombly,  19  Vt.  48;  In  re  Bingham,  82  Vt  829;  Leaeh 
▼.  Leaeh,  51  Vt  440;  Leach  v.  Peabody,  58  Vt  485. 

A  decree  of  alimony  to  be  performed  bj  the  payment  of 
money  is  not  evidence  of  a  debt  founded  on  a  contract,  ez« 
press  or  implied,  and  may  be  enforced  by  imprisonment  for 
contempt:  Andrew  t.  Andrew,  62  Vt  495.  It  is  there  held 
that  snob  a  decree  is  not  a  judgment  for  the  enforcement  of 
mny  contract,  express  or  implied,  existing  between  the  parties 
thereto,  but  for  the  enforcement  of  a  duty  in  the  performance 
of  which  the  public  as  well  as  the  parties  are  interested. 
Such  a  judgment,  therefore,  is  not  a  judgment  founded  on  a 
contract,  and  is  not  discharged  by  a  discharge  in  insolvency. 

Judgment  reversed  demurrer  sustained,  plea  in  bar  ad- 
Judged  insufficient,  aud  cause  remanded. 

InoLViiRinr.  —  Kmor  ov  Duoharci:  See  extended  note  to  OMt  v.  Btm^ 
Bmgt  5S  Am.  Dea  297.  InsoWenoy  will  not  bar  »  reoovery  of  money  promieed 
to  an  eotiea  at  law,  when  the  ooosideration  it  an  act  to  be  performed  inbe^ 
^ent  to  the  inaolTenoy:  Smiik  t.  BuAy^  16  Ma  387;  67  Am.  I>ea  207,  and 
Botau  A  diioharge  in  insolTener  does  not  release  the  debtor  from  rent  aconi- 
tog  nnder  a  written  leaae  mbeeqnently  to  the  date  named  in  the  discharget 
Mmmm  ▼.  Olon^A,  166  Masa.  389.  Where  a  decree  of  foreoloenre  Is  rendered 
•gatoal  a  par^  anbeeqnent  to  hia  diioharge  in  ineolTenoy,  but  before  it  it 
•ntered,  and  he  doee  not  apply  to  the  oonrt  to  limit  the  pUintiff '•  reooreiy 
to  the  prooeeda  of  the  nle,  the  diaohargt  will  not  bar  n  reooTery  of  any  de- 
€eienoy  remaining  after  the  Mdet  Lekmt  t.  Kmedomd^  2  Wash.  637|  26  Aak 
m.  Rep.  SS8,  and  Mito.  %m  aho  Xtvkwkmw^.  aimmti^  %l  Tboa.  t86|  10 
flt  Rep.  S87,  sad  Mto. 

AMm  •&  Baa.  Vefc  ZZZIIL— • 
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Ba  Buoeman's  Wilu 
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— Tn  OnrraRAMT  or  a  Will  Who  it  ammo  a 
VSBm  !■  MmpttMit  M  ft  witosM  in  prooaodingt  rwpMliBg  its 

Wrvwis.  —  A  HvnAHiH  Airxa  thb  Dsath  or  ffis  Wtwrn^  m  a  Ocbd^ 

OUT  Wmrias  with  reapeol  to  mattan  of  a  nonoonAcUmtial  aata^ 

Bot  affecting  her  eharaoter. 
WmmuM— HusBAHD  An>  Win.  — A  Hoibavd^  Avxnt  «■■  OBAmfff 

Hn  Wm,  ii  a  oompatent  witoMt  toptwa  an agraemeni  made  belvMi 

him  and  her  in  the  preeenee  of  athird  pertoii«  relatiTO  to  their  reipeetift 

iniereeU  in  real  property.    Snoh  an  agreement  ie  m  bwain— i 

and  not  a  confidential  eommnnication. 
WiLUk— ETiDiNcntendiH  toprorethat  the taetoternadwtoi 

property  which  did  aot  heleng  to  him»  is  admianble  aa  hearing  npea  Ito 
of  teatamaatary  oipaoity  and  of  nndne  inflnenoo. 


Pboosbding  for  the  probate  of  the  will  of  Emma  BnckmeiL 
Her  hnsbandy  on  the  trial,  offered  himself  as  a  witneee  and 
Ilia  eyidenoe  was  received.  He  testified  to  a  ooaveraation  with 
her,  in  the  presenoe  of  third  persons,  in  which  she  admitted 
that  certain  real  estate  standing  in  her  name  was  their  joint 
property.  This  real  property  she  devised  to  persona  other 
than  her  husband. 

Howe  and  Cooledsi$^  and  Oearge  B.  Lcmrm»^  for  the  prope* 

/•  O.  BaUr^  and  BuiUr  and  Ifolonsy,  fi»r  the  appeUant. 

RowBLL,  J.  The  fact  that  the  contestant  is  a  legatee  nndsr 
the  will  does  not  render  him  incompetent  as  a  witness.  Tlw 
ground  and  reason  for  this  holding  will  be  found  fully  ast 
forth  in  Foster  r.  Diehenan^  64  Vk  283,  and  therefore  they  will 
not  be  stated  here. 

The  court  properly  limited  the  contestant's  testimony  to 
nonconfidential  matters  and  to  matters  not  affecting  his  wife's 
character.  That  is  the  rale  early  adopted  in  this  state,  and 
uniformly  adhered  to  in  practice:  Smith  v.  Potter^  27  Vt.  MM; 
66  Am.  Dec.  198.  And  it  makes  no  difference  that  had 
wife  been  living,  the  contestant  could  not  have  been  a  witnt 
against  her;  for  then  he  would  have  been  incompetont  on  the 
ground  of  public  policy;  but  now,  the  marital  relation  having 
been  dissolved  by  the  death  of  his  wife,  that  polioy  no  longir 
lenders  him  incompetent,  only  to  the  extent  indicated  by  tin 
stoted:  BdgeUw.  Benn4U,  7  Vt.  634. 
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Nor  did  the  contestant  transcend  the  limit  prescribed,  bj 
testifying  to  an  agreement  or  understanding  between  him  and 
his  wife  relative  to  their  respective  interests  in  the  real  estate 
devised  by  her  will.  That  was  not  a  matter  in  which  she 
treated  with  him  in  marital  confidence  when  they  were  alone, 
but  was  purely  a  business  transaction,  had  and  done  between 
them  in  the  presence  of  witnesses,  evidently  called  as  such, 
which  precludes  the  idea  of  marital  confidence. 

It  is  not  claimed  that  the  other  matters  to  which  he  testi* 
fled  were  violations  of  such  confidence. 

The  testimony  was  relevant  to  the  issue  of  want  of  testa- 
mentary capacity  and  to  the  issue  of  undue  infiuence;  for  if 
the  testatrix  undertook  to  devise  property  not  her  own,  it 
tended  to  show  mental  weakness,  as  not  knowing  what  prop- 
erty she  had  nor  understanding  the  true  relation  she  sus- 
tained to  her  husband  in  respect  to  their  property  rights.  In 
BdUnn  v.  SowleSj  69  Vi  68,  it  was  held  that  evidence  that  the 
testator  undertook  to  devise  property  not  his  own,  tended  to 
ahow  undue  influence. 

The  agreement  or  understanding  to  which  the  contestant 
testified  was  only  collaterally  in  issue,  so  the  death  of  his 
wift  did  not  render  him  incompetent  by  statute  to  testify  te 
it:  M^m  w.  Dots,  44  Vt  561. 

Judgment  affirmed  and  to  be  certified. 


Iv  the  eiM  i«ferr»d  lo  in  tiM  opinioD  of  the  oQfnrft  m  rtpoittd  in  S4  Tow 
it  233,  <m«  of  tho  legatees  under  the  will  wae  allowed  to  teatify,  and  iha 
•oiion  of  the  oonrt  waa  aeaailed  on  the  gronnd  that  the  aiatntaa  of  the  state 
OKolnded  a  party  to  an  aotion  from  testifying  *'  where  one  of  the  original 
parties  to  the  oontraot  or  cause  of  aotion  in  issue  and  on  trial  is  dead.**  The 
anprenie  oonrt  in  sustaining  the  aotion  of  the  trial  oonrt  said:  *'This  is  not 
a  ease  '  where  one  of  the  original  partiee  to  the  oontraot  or  oaase  of  aotion 
in  iasae  and  on  trial  is  dead.'  There  waa  no  oanse  of  aotion  until  the  death 
•f  the  testatarix.  The  testatrix  by  her  legal  representativee  is  not  a  par^ 
to  theee  prooeedings  or  in  any  way  interested  therein,  direotly  or  indirectly. 
The  oontrorersy  is  between  liWDg  partie8«  who^  on  the  one  side,  are  the 
legatees  under  the  will,  represented  by  the  proponents,  and  on  the  ether 
aide  are  the  heirs  at  law  of  the  testatrix.  The  former  daim  to  take  the 
estate  under  the  will,  and  the  latter  under  the  statute  regulating  the  deeoent 
•f  eaUtes,  insiiting  that  the  alleged  will  is  a  nnlli^.  The  aot  of  the  tsefta- 
trix  in  miM^g  the  alleged  will  is  only  the  snbjeot*  matter  of  the  iuTsetiga- 
tlon.  The  prooeedings  to  have  the  will  admitted  to  probate  are  in  the 
nature  of  prooeedings  in  rem  and  eetablish  the  relation  of  all  partiee  to  the 
of  the  estate.  The  gist  of  the  aotion  is  not  ohanged  by  the  faot  tliat 
trial  amy  indinotly  iutoIto  a  determination  of  the  relationa  of  the  wit- 
ness to  the  testatrix.  'The  probate  of  a  will  eetabliahes  its  Maim;  and  the 
tUauB  thus  established  adheres  to  the  will  *«M  a  fixture,  and  the  Judgment 
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«r  deoTM  111  t1i6  premiMs  nnlasa  avoided  in  soma  mode  presoribed  by  lav. 
binds  and  eonolados  the  whole  world  "  *t  Freeman  on  Jndgmenta,  aeoL  606w* 

Wimnsifl— HuBBAHD  and  WifB  —  Errsor  ov  Dsath  ov  Ohk.— A 
widow,  though  interested  in  the  result  of  the  action,  is  ooinpetent  to  testify 
to  matters  relating  to  her  deoeased  husband's  estate^  except  as  to  tranaaelions 
and  oommanications  between  themselTes:  NorrtM  r,  8tewca%  105  N.  C  45&; 
18  Am.  8t  Rep.  917;  Short  t.  TtnaUy^  1  Met.  397;  71  Am.  Deo.  4S2;  8mUk 
T.  PcUer^  27  Vt.  304;  66  Am.  l)eo.  198,  and  note;  BabcoAr.  Booth,  S  fliO, 
181)  88  Am.  Deo.  678,  and  note;  Oriffin  ▼.  Oriffim,  126  IlL  4SQL  la  •  seit 
by  a  widow  against  the  heirs  of  her  deoeased  husband  to  setasida  a  feKodnlssI 
deed,  tbe  widow  may  testify  to  transactions  with  her  husband  and 
ments  made  by  him:  (Mmmin»  r.  Chimmins,  43  N.  J.  Eq.  88.  Bat  i 
peoially  the  note  to  CommomoeaUh  w.  Sapp,  29  Am.  8t  Rep.  419L 

Wills  — OAPAOiTr  to  Maki. — The  testator's  knowledgs  or 
•f  the  property  owned  by  him,  and  which  he  wants  to  devise^  om  •▼idenot 
of  his  mental  capacity  to  make  a  will  is  disonssed  in  tbe  foUowing  mttttioritia^ 
all  of  which  agree  that  snoh  STidenos  is  admissiblei  BkkmomTo  Appeal  81 
Conn.  228;  21  Am.  81  Bop.  86;  Thojnptm  r.  M  88  Mob  160|  17  Aa.  St 
Bep.  662;  WaddinffUm  T,  Bmb^  46  N.  J.  Eq.  17S;  14  Am.  8t.  Bep^  TOIL 
and  note;  note  to  HenUr  t.  Henter,  8  Am.  81  Rep.  llOn  ihtmdtttt  ▼.  J^t^ 
«i|»  48  N.  J.  Bq.  702|  Xcs'sOMb  48N.  J.  Bq.  198. 
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PATMnnr,  whai  n  Nor.  — Thb  Takixo  ov  a  Niw  Non  nr 

for  one  seonred  by  mortgage  does  not  extinguish  the  debt  oridonood  bf 
the  latter  so  as  to  discharge  the  mortgage^  unless  snob  was  the  ioteo- 
tion  of  the  parties,  shown  by  something  besides  what  arises  froot  tbs 
ners  aol  of  snbstitntion,  and  the  reason  is^  that  tbs  mortgago 
the  debl^  not  merely  the  cTidenoe  of  it;  and  as  a  change  in  the  evi< 
does  not  pay  the  debt,  the  lieu  of  the  mortgage  is  not  affeeted  by  it. 

HoBTQAOi.  —Thb  Taking  ov  a  8«x>nd  Mortoaob  oir  nn  SAm  Pi 
ntrr  to  ssonre  a  note  giren  for  the  amount  of  a  note  ssonrod  bj  tbs 
first  msrtgags  and  lor  other  indebtedness,  doss  not  operate  to  disohaffi 
snob  fiist  mortgage  unless  snob  was  the  intention  of  the  partieai 

IfOBIXaAOB.  —  TU  FOKaOLOSVBB  ov  A  MOBTQAOI  DOIS  VOV  BZHAOBT  TEE 

Lbv  as  to  subsequent  enou  mbranoers  who  have  a  right  to  redeem.   Tbaat 
MMl  redsem  from  tbs  mortgags  and  eannot  rsdosm  tnm  tbs  Mlib 

L.  F.  WHbuT^  for  the  defendanta. 

flSmMM  Hamiion^  for  the  plaintiff. 

BowBLL,  J.  On  November  16, 1889,  Malanej,  owning  llie 
eolt  in  question,  mortgaged  it  to  the  defendants  Bailej  and 
Putnam,  to  eeoure  his  promissory  note  of  that  date  for  B&rvaXj* 
five  dollars,  payable  the  next  day,  and  the  mortgage  was  i#- 
•orded  on  the  day  of  its  date.    After  the  note  matured,  said 
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defendants  put  the  mortgage,  but  not  the  note,  into  the  hands 
•f  the  defendant  Wheeler,  a  deputy  sheriff,  to  foreclose.  But 
they  soon  told  him  to  proceed  no  farther,  as  there  was  a  vir* 
tual  agreement  to  settle  the  matter;  and  he  did  not  proceed^ 
bnt  the  mortgage  remained  in  his  hands. 

Ou  February  23,  1890,  Malaney  gave  Bailey  and  Putnan 
smother  mortgage  of  the  colt,  to  secure  his  certain  other  prom* 
Sssory  note  for  $116,  executed  that  day,  but  antedated  No* 
Tomber  17th  aforesaid,  payable  on  or  before  September  18, 
1890,  in  equal  monthly  installments,  commencing  February 
15,  1890.  This  note  was  given  for  the  seventy-five-dolUr 
note  secured  by  the  first  mortgage  and  forty  dollars  that 
Bailey  and  Putnam  had  paid  to  a  third  person  for  keeping 
the  colt,  and  who  had  a  lieu  OQ  it  therefor  superior  to  their 
first  mortgage. 

When  the  second  note  and  mortgage  were  given,  the  fint 
note  was  given  up,  but  the  first  mortgage  was  not  discharged, 
mnd  has  not  since  been,  and  there  is  no  express  finding  that 
the  parties  thereto  intended  it  should  be  discharged  (by  ftba 
giving  of  the  new  note  and  mortgage. 

On  January  28, 1890,  which  was  between  the  giving  of  said 
mortgages,  Malaney  hired  the  plaintiff  to  keep  and  break  the 
oolt  at  five  dollars  per  week;  and  the  plaintiff  kept  it  eight 
weeks  under  that  agreement,  and  until  March  19, 1890,  whea 
the  defendant  Wheeler,  who  was  proceeding  by  the  direction 
of  the  other  defendants  to  Jbredose  the  second  mortgage,  took 
it  from  the  plaintiff's  possession  against  his  protest  and  claim 
of  lien,  and  sold  it  on  that  mortgage  to  the  other  defendants 
for  $55,  leaving  a  balance  due  and  unpaid  of  $63.80.  It  does 
not  appear  that  Bailey  and  Putnam  knew  when  they  took  the 
second  mortgage  and  gave  up  the  old  note  that  Malaney  had 
hired  the  plaintiff  to  keep  and  break  the  colt.  But  the  plain* 
tiff  ischai^ged  with  notice  of  the  first  mortgage,  for  it  was  on 
record. 

'  The  plaintiff  claims  that  from  the  facts  found  and  certified 
np  there  arises  a  legal  presumption  that  the  parties  intended 
that  the  second  note  and  mortgage  should  operate  as  pay« 
ment  of  the  first  note  and  a  discharge  of  the  first  mortgage; 
but  if  not,  that  this  court  should  presume,  if  necessary  to  up> 
bold  the  judgment,  that  the  county  court  inferred  such  in- 
tention from  the  facts  found;  that  in  the  circumstances,  the 
taking  of  the  second  note  and  mortgage  was  an  abandonment 
of  the  first  mortgage;  but  if  not,  that  by  taking  and  selling 
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the  oolt  on  the  feeond  mortgage,  the  dafandanta  are  estopped 
to  eel  op  the  first  mortgage,  aa  the  plaintiff  'a  position  in  the 
premiaes  waa  taken  with  referenoe  to  the  defendanVa  poaitioa 
therein. 

But  the  taking  of  a  new  note  in  substitution  for  one  secured 
bj  mortgage,  does  not  extinguish  the  debt  evidenoed  by  the 
latter  so  as  to  disoharge  the  mortgage,  unless  such  waa  the 
intention  of  the  parties,  shown  by  something  besides  what 
arises  from  the  mere  aet  of  aubstitution;  and  the  reason  is, 
that  the  mortgage  secures  the  debt,  not  merely  the  evidenoe 
ef  it,  and  aa  a  change  in  the  evidence,  does  not  pay  the  debt, 
the  lien  of  the  mortgage  is  not  affected  by  it:  Dana  ▼•  Bii»- 
fisy,  7  Vi  498;  8$ymour  r.  Damno,  81  Vt  122. 

Nor  does  the  taking  of  a  second  mortgage  on  the  same  prop- 
erty to  secure  the  substituted  note,  operato  to  discharge  the 
flrst  mortgage,  unless  such  was  the  intention  of  the  parties:  2 
Jones  on  Mortgages,  sec.  279;  Hill  r.  BeeBe,  18  N.  T.  S56; 
BfUchiuBon  Y.  SMHirUmUer,  81  N.  J.  Bq.  205;  Packard  r.  Kiag- 
man,  11  Iowa,  219;  Gregory  y.  T^otrcu,  20  Wend.  17;  nor 
the  inclusion  of  an  additional  demand  in  the  substituted  note. 
That  may  aerve  to  show  the  purpose  of  the  transaction,  but  h 
doea  not  show  an  intention  to  discharge  the  prior  mortgage: 
Hill  Y.  Beehe^  18  N.  Y.  656;  2  Jones  on  Mortgagee,  aecs.  927, 
980.  In  this  case  the  additional  demand  did  not  increase 
the  amount  of  the  lien  on  the  colt,  for  it  waa  already  a  lien 
upon  it 

It  follows,  therefore,  that  the  taking  of  the  new  note  and 
mortgage  waa  not  in  law  a  discharge  nor  an  abandonment  of 
the  first  mortgage.  Nor  by  taking  and  selling  the  oolt  on  the 
seoond  mortgage  are  the  defendants  estopped  to  set  np  the 
first  mortgage,  for  the  plaintiff's  position  in  the  premises  oould 
not  haYe  been  taken,  as  claimed,  with  reference  to  the  action, 
for  whatcYcr  he  did  was  done  before  that 

But  although  there  ia  no  estoppel,  it  is  necessary  to  consider 
whether  such  taking  and  sale  were  effective  aa  matter  of  law 
to  discharge  the  lien  of  the  first  mortgage  by  withdrawing 
the  property  from  its  operation.  It  is  undoubtedly  true  that 
for  most  purposes  the  foreclosure  of  a  mortgage  by  sale  ex- 
hauate  the  lien  of  the  mortgage  foreclosed,  and  severs  tbs 
eonnection  between  it  and  the  property  mortgaged.  Bnt  this 
is  not  true  as  to  subsequent  encumbrancers  who  have  a  right 
to  redeem.  They  must  redeem  from  the  mortgage  and  can- 
not redeem  from  the  sale:   Bradley  v.  8wyd$r^  14  DL  268;  68 
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Am.  Deo.  664,  and  note.  In  this  casOi  without  saying  how  it 
would  be  if  the  facts  were  otherwise,  the  property  having 
been  purchased  by  the  mortgagees,  and,  for  anght  that  ap- 
pears, being  still  in  their  possession,  the  plaintiff's  right  to 
Tedeem  from  the  first  mortgage  was  not  affected  by  the  fore- 
eloenre  of  the  second  mortgage,  and  as  to  him  snch  foreclosure 
was  not  effective  as  matter  of  law  to  discharge  the  lien  of  the 
first  mortgage  by  withdrawing  the  property  from  its  operation; 
henoe  that  mor^^age  may  be  set  up  against  him  notwithstand* 
ing  snob  foreclosure. 

As  to  presuming  that  the  county  court  inferred  from  the 
fiM)ts  found  that  the  parties  intended  to  discharge  the  first 
mortgage — if  indeed  were  we  at  liberty  to  thus  presume  in 
Tiew  of  the  statute  requiring  the  facts  on  which  the  judg- 
ment was  rendered  to  be  reduced  to  writing  and  prohibiting 
other  or  different  facts  at  issue  from  being  incorporated  into 
the  exceptions — it  is  sufficient  to  say  that  the  focts  found  do 
not  show  that  the  county  court  ought  to  have  drawn  snch  in« 
Csrenoe,  as  is  shown  by  what  has  been  said,  and  therefore  we 
eannot  presume  that  it  did  draw  such  inference:  PraU  v.  Pag$f 

83yt.ia 

Judgment  reversed  and  judgment  for  the  defendants. 

MoBVSAOH^IHsGBABea  —  A  mortgage  is  ditobftrged  only  by  paymmit 
er  ralaeM^  and  nol  by  a  ohang*  la  or  ronowal  of  tbo  nofeo  wbiob  the  mort* 
Sife  WM  glvn  to  Monro:  Bunkerr.  Barron^  79  Mo.  02;  1  Am.  81  Bop.  28^ 
•ad  aoto;  Dfmkam  v.  /^,  16  Jobna.  S6i;  8  Am.  Doo.  282;  DumtU  v. 
IVrafej^gis^  28  Ind.  307;  86  Am.  Deo.  466,  and  oztendod  note;  Rdd  r.  AUt' 
flMOy.  77Iowa»  488;  H'mUm  v.  Ftrr^bee,  107  N.  a  164. 

MovTOAOH— RiUABS  ov  FiBST  ST  TAKmo  Sboond.  — Tho  taking  of  n 
sooond  mortgage  to  aoonro  tbo  aamo  dobt  oecnrod  by  n  firat  mortgago,  and 
spoa  tbe  «uno  pioportj,  does  not  diMbargo  tbo  lion  of  tbo  firat  mortgagot 
HfMomdT.  FkniNaL  Ami^  44  Kmi.  640;  Ponder  v.  BUdnger,  110  Ind.  607. 
The  mmnltanoity  of  rolaMo  of  ono  mortgago  and  tbo  giving  of  anothor  oft 
tbo  auno  property  to  tbo  «uno  mortgagoo  doao  nvoid  tbo  loot  of  tbo  flral 
mortgago  lion  by  tbo  leloaios  WooUmr.  AlBnib  0  QflL  186;  62  Am.  Doo. 


MomsAOH  — floBaoLOSinui-^RiDSiiRiov  nr  8uv»QVurr  Bnoum- 
wmAMomt  8oo  oztondod  note  to  Horn  v.  ImUamipoih  NaL  Bank,  21  Am.  St. 
Bopb  247.  Tbo  lien  of  n  mortgago  is  not  ozbanatod  by  forooloonro  aad 
■alo  of  tbo  mortgagod  pffomiaoi»  wbon  tbo  ownoro  of  tbo  oqni^  ol  lodomp- 
to  fodoomi  it  la  from  tbo  mortgage  end  set  tbo  oalo  nndor  Hi 
V  14  m.  1B8|  68  Am.  Doa  664^  and  estindad 
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WiLOOX  V.   MOOK. 

A  Iabiloub  CaitMuviOATiov  10  A  ICiBBn* 
HMMifiT,  indoMd  In  a  aaaled  •nvtlapt^  is  not  a 
•Im  of  tiM  IIUL    If  ihe  ihowi  it  lo  IMT  lraabM4p  fthb  ii  h«r  •«&  a< 
for  widih  ihm  wder  is  iiol  aoswerablt. 

AonoH  for  libeL  The  alleged  libel  oonsisted  of  m  oommv- 
■iefttion  inclosed  by  the  defendant  in  a  sealed  eoTelope,  and 
addreeeed  to  plaintiff,  who  was  a  married  woman.  Her 
husband  got  the  oommnnioatiou  from  the  poet  offioe,  and 
handed  it  to  his  wife,  whereupon  she  broke  the  seal,  and  thej 
read  it  together.  The  question  was  whether  thia  conatitnted 
a  publieation  of  the  libel;  and  the  trial  court  having  mled  it 
did,  the  defendant  excepted,  and  caused  the  exception  to  be 
eertifled  to  the  supreme  oonrti  to  be  there  passed  opon 
inal  judgment 

/•  0.  Boftsfi  ibr  the  defendant 

WaUrman^  Marft n,  and  HiU^  fior  the  plalnttflU 

Tavt,  J.    When  this  case  was  before  the  court  al  tfia 
marj  term,  1891,  Muasoa,  J.  in  the  opinion  said:  '^li  is  Irns 
that  a  communication  to  the  plaintiff  wife  by  a  letter  ss 
transmitted  as  not  to  be  seen  by  others  would  not  be  andi  a 
publication  as  would  sustain  an  action":   WUam  t.  Jfesai 
68  Vt  481.    To  entitle  the  plaintiff  to  reoorer,  publleaCkn 
to  some  third  party  must  be  shown,  and  so  sending  a  libet 
ens  letter  to  the  plaintiff,  who  received  it  unopened,  ia  na 
evidence  of  publication.    The  gist  of  the  action  is  the  iqjmy 
to  the  plaintiff's  reputation,  which  consists  in  the  good 
opinion  of  her  fellow  citisens.     If  third  persona  have  no 
knowledge  of  the  libel,  she  has  sustained  no  injury  to  her 
reputation.    If  the  defendant  did  not  publish  the  libel  to 
third  parties,  he  has  committed  no  wrong  for  which  he  is 
liable  in  a  civil  action.    The  defendant  is  not  liable  for  a 
publication  by  the  plaintiff,  for  it  is  not  the  defendant's  act 
Am  stated,  if  a  man  write  a  libelous  letter,  and  deliver  it  to 
the  party  himself  it  is  no  publication;  sending  a  sealed  h^ 
ter,  if  nothing  more  is  shown,  is  the  same  as  a  delivery  te  Urn 
party.    Sending  an  unsealed  letter  by  a  messenger  who  reads 
it  is  evidence  of  a  publication.    Sending  one  to  a  party  whs 
cannot  read,  and  this  is  known  to  the  sender,  and  the  party 
to  whom  it  ia  sent  from  necessity  procures  another  to  rasd 
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11^  ia  likewise  eyidenoe  of  publication;  so  !■  sending  such  a 
letter  to  one  whose  clerk  is  in  the  habit  of  opening  and  read- 
ing his  letters,  and  this  habit  is  known  to  the  sender,  and 
whose  clerk  does  in  fact  open  and  read  it  These  exceptions 
to  the  general  rule  seem  to  be  based  upon  the  principle  that 
the  letter  is  sent  with  the  intent,  on  the  part  of  the  sender, 
tfaat^  without  any  act  of  the  person  to  whom  it  is  sent,  or  from 
Ills  necessity,  if  an  illiterate  person,  it  must  or  may  be  read 
by  a  third  person.  The  letter  in  question  was  sealed,  sent  by 
the  post,  and  receiTcd  by  the  plaintiff  unopened.  Showing  it 
by  ihs  plaintiff  to  her  husband  was  hat  own  act,  not  that  of 
the  defendant.  There  was  no  testimony  in  the  case  tending 
to  show  knowledge  in  the  defendant  that  plaintiff's  husband 
was  ever  in  the  habit  of  opening  and  reading  the  plaintiff's 
Mrnqpondeaoe.  In  respect  of  the  publication  of  a  libel,  hue- 
bead  and  wife  are  distinct  persons,  and  so  a  publicatioB  to  a 
wife  sustains  an  action  in  favor  of  the  husband:  See  WUcox 
w.  JfiMS  61  Yt  484.  The  besband  in  this  ease  had  no  legal 
light  to  the  letter  addressed  to  the  plaintiff.  In  these  modem 
deyS|  when  tendency  is  to  regard  husband  and  wife  as  dis* 
tiiiot  persons,  wo  are  not  inclined  to  return  to  the  ancient 
legal  fictioQ  regarding  them  as  one.  If  the  twain  were  one, 
thsiiy  when  the  husband  read  the  letter,  no  third  person  saw 
It;  only  the  plaintiff  herself  read  it  A  libel  sent  to  the  wife, 
end  shown  by  her  to  her  husband,  is  a  publication  by  the 
wife,  not  by  the  sender.  There  was  nothing  in  the  testimony 
tending  to  show  a  publication  by  the  defendant,  nor  that  he 
Intended  the  letter  should  or  might  be  read  by  anyone  before 
it  reached  the  plaintiff's  hands,  or  by  a  third  person  from 
necessity  afterwards.  The  ruling  that  the  facte  steted  would 
eoDStitute  a  publication  was  erroneous,  and  the  cause  Is  re- 
niandiMlt 


I— •Ovmoimor  ev  PoBUOATieii.  —Re seMwi  Hii  iv  a  uimI  pe^ 
HriMd  oily  br  wtMig  and  mafliag  H  to  the  jflaiMOmi  Bptimr.  Pmmdikmt, 
S7  Ind.  SSSi  44  Am.  a«p.  773;  iifwSiMrfrv  t.  ibMO,  4S  La.  Ann.  S4S|  and  ii 
deis  not  oonstitoto  a  pnblioation  by  the  dsfandnnt  thongh  the  plainti£F  after- 
wefde  nutkae  the  eontente  of  the  letter  known  to  ether  partlees  f&mvUk  ▼. 
JTelTcaM^  Dnd.  (8. 0.)  808:  SI  Am.  1>ea  SMI,  and  note.  But  the  eender  ef  a 
Mbekms  lettv  !■  Uahle  for  iti  farther  pnblieatloB  hy  the  leeeim^  if  as* 
tether  pvbUoetioewMaprobehleeoneeqnenoeofeending  ill  iftfhrT.Astev 
SOuh.71;  tt  Am.  Dm.  768b  and  note.  Where  a  oomplaint  for  libel  al^gee 
thit  the  defendant  did  ''oompose  and  publish  "  eertain  mattera  eonoeming 
the  pfadntiif  and  then  eets  ont  the  libelous  matter  addressed  direetly  to  the 
fhfaitlfl;  It  is  mileient  on  general  demurrer,  f«r  while  the  libel  Is  addressed 
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t»  lb*  pblnlMr  II  nukj  htkw  beoa  aommsnioatad  to  other  poraons  wad  ikm 
fsbliibodi  WUeom  r.  Moom,  6S  VI  48L  Tlo  oonttitalo  tlio  pnUioAtiai  of  t 
Mbalou  loMar^  tbooontontiiiMd  not  bo  imdo  ksowa  to  liiopabUo  fManOi; 
II  it  OBOVgh  if  llioj  woro  modo  known  to  n  anglopicwMit  AtUam  w» 
n  Qnik  aOOt  M  Ab.  Doa  45Q»  nnd  nolib 


MoGAgKBB  ft   EnBIOHT. 
mBVluoinr,  4Bb,} 

6V  OfOB  TnAHBiofiom.  —  Whon  thoio  !■  n  ^oolkMi 
Ml  b  Moidontal  or  inlonlionol,  tfao  fool  that  it  fbnna  port  of  n 
rindlor  oooDRonot%  in  oneh  of  width  tho  poroon  doing  tiMnol  koi» 
otimJ,  iordoTanl 
IkAVM— BnBnoi  or  Othsb  ntAVDVunr  TkASiAomoHB. — Unnaslii 
oiaimod  to  bo  inndnlonl^  OTidonoo  of  othor  nmilar  fcnwdnlitoola  iio^ 
wimthlo  if  Uioy  weroooaunittod  «l  or  nbool  tho  onmo  linMnad  tho  «■» 
■oIIto  nukj  rmmaoMj  bo  onppoood  to  oziol  for  nil  of 


AsBUMPBiT  OQ  m  promisfloiy  notoi  Vtrdlot  And  JndgiMntte 
fhd  plftintiC 

/•  0*  EnHghij  fi»r  the  defendant 

€hwg$  L.  FUtchiTf  for  th«  plainUft 

BowKLL»  J.  The  defendant'e  testimony  landed  to  Aem 
ttial  nothing  was  said  about  bia  pving  a  note  for  tho  ekth; 
tliat  he  did  not  intend  to  give  a  note  for  it|  and  did  not  aap- 
poee  he  did,  bnt  snppoeed  he  was  giving  an  obligatkm  em- 
bodying the  contract,  which  waa,  to  pay  for  the  doth  in  time 
months  if  he  had  then  sold  it,  bnt  if  not,  then  to  pay  for  wliat 
he  had  sold,  return  the  rest,  and  receive  back  his  obligation; 
tiiat  O'Brine,  the  payee  of  the  note,  wrote  the  paper  ho  signed, 
bnt  did  not  read  it  to  him,  nor  did  he  read  it  himself^  but  took 
(VBrine's  statement  as  to  what  it  was;  that  when  his  wifo  in- 
dorsed the  paper  at  O'Brine's  request,  to  show  that  the  sale 
was  made  to  the  head  of  a  family,  she  attempted  to  see  its 
face,  bnt  was  prevented  by  O'Brine.  His  testimony  further 
tended  to  show  that  he  sold  none  of  the  cloth,  and  saw  no 
more  of  O'Brine,  and  that'the  next  he  heard  about  it  was  en 
August  4, 1890,  when  he  received  a  letter  from  the  pti^i«*in^ 
calling  Um  to  go  to  the  bank  in  Chester  and  pay  the  noH 
which  was  the  first  time  he  understood  he  had  given  a  notsi 

The  defendant  claimed  as  matter  of  defense  that  he  was 
defrauded  in  giving  a  note  instead  of  an  obligation  ombod^ 
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log  the  oontraot;  and  on  that  question  O'Brlne's  Intent  In  the 
premises  was  material  and  relevant 

The  defendant  does  not  claim  in  argument  that  the  testi- 
niony  in  the  case  impeached  the  note  so  as  to  cast  the  burden 
•B  the  plaintiffs  V>  show  that  they  were  bona  fide  holders  of 
it|  bat  complains  of  the  exclusion  of  depositions  offered  bj 
him  to  show  prior  similar  fraudulent  transactions  on  the  part 
of  (VBrine,  had  with  other  parties,  whereof  the  plaintiffs  had 
knowledge  before  thej  bought  the  note  in  snit.  One  of  those 
depositions  tends  to  show  that  O'Brine  got  the  deponent's 
note  for  oloth  when  the  deponent  supposed  he  was  giving  an 
obligation  entirely  different  in  terms  and  legal  effect;  that  he 
■aw  no  more  of  O'Brine;  and  that  the  plaintiffs  afterwards 
raed  him  on  the  note.  Another  deposition  tends  to  show  that 
O'Brine  got  the  deponent's  note  for  cloth  on  the  strength  of 
representing  that  he  had  twelve  tailors  following  him,  cutting 
•ad  making,  who  would  be  along  the  then  next  week  and 
^  board  it  all  out,"  and  perhaps  more;  that  the  twelve  tailors 
did  not  come;  O'Brine  was  seen  no  more,  and  the  next  depo- 
nent knew  he  received  a  letter  from  the  plaintiffs  that  thej 
held  the  notOi  and  were  innocent  purchasers  thereofl 

It  is  immaterial  for  present  purposes  whether  those  deposi* 
ttona  show  that  the  plaintiffs  knew  about  the  transactions 
therein  related  or  not  when  they  bought  the  note  in  suit,  for 
if  they  were  relevant  to  show  a  fraudulent  intent  on  the  part 
of  O'Brine  in  obtaining  the  defendant's  note  instead  of  his 
obligation  embodying  the  contract^  they  should  have  been 
odmitted,  as  they,  with  the  testimony  in  the  case,  would  so 
fiff  have  impeached  the  note  for  fraud  in  obtaining  it  as  to 
eaat  the  burden  on  the  plaintiffs  to  show  that  they  were  bona 
Jtde  holders. 

The  plaintiffb  claim  that  the  testimony  contained  in  these 
depoeitions  is  too  remote,  and  invoke  the  rule  that  inferences 
eannot  be  drawn  frem  one  transaction  to  another  that  is  not 
specifically  oonnected  with  it  merely  because  the  two  resem- 
ble each  other;  that  they  must  be  linked  together  by  the  chain 
ef  cause  and  effect  in  some  assignable  way  before  you  can 
draw  the  inference.  But  this,  like  most  general  rules^  has  its 
esoeptions,  and  one  exception  la  in  respect  of  facts  showing 
system^  which  Mr.  Justice  Stephen  formulates  thua:  When 
there  la  a  question  whether  an  act  was  accidental  or  inten- 
tional, the  fact  that  such  act  forms  part  of  a  series  of  rimilar 
•eeorreneea,  in  each  of  which  the  person  doing  the  act  was 
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aonoenied,  !■  deemed  to  be  leleTant:  Digby  on  Bvideoee,  Hi 
12.  This*  exception  is  varioualy  etated,  but  well  recogniiad, 
both  in  this  state  and  elsewhere.  Thus,  in  CaaiU  r.  BtiUari^ 
28  How.  172, 186,  it  is  said  that  the  decided  cases  ham  estab- 
lished  the  doctrine  that  cases  of  fraud  are  among  the  well- 
vsoognised  exceptions  to  the  general  rule  that  other  wron|rfiil 
aets  of  the  defendant  are  not  admissible  on  the  trial  of  th» 
partionlar  charge  immediately  invoWed  in  the  iesue;  that 
similar  fraodnlent  acts  are  admissible  if  committed  at  sr 
about  the  same  time,  and  when  the  same  motive  may  reasoa- 
ably  be  supposed  to  exist,  with  a  view  to  establish  the  inteot 
of  the  defendant  in  respect  to  the  matters  charged  against  him 
in  the  declaration;  that  some  ot  the  decisions  go  farther,  sad 
hidd  that  such  evidence  Is  admissible  as  affording  m  groand 
ef  presumption  to  prove  the  main  eharge:  Eoiiwuin  r.  iVvsN^ 
49  Vt  855;  24  Am.  Bep.  142;  Bradley  FeHUiMer  Co.  t.  FJkr, 
58  Yt  816,  are  fall  authority  in  this  state  for  the  exoeptioii. 

No  olaim  is  made  that  the  transactions  disdoeedl  by  Ihs 
depositions  were  too  remote  in  point  of  time.  The  depoeitioof 
were  admissible  for  the  purpose  above  indicated^  and  their  ex- 
elusion  was  error. 

As  the  point  was  not  made  in  argument^  we  exptees  ne 
epfadon  as  to  the  impeaching  quality  of  the  teetiaiony  in  thi 


Judgment  reversed  and  cause  remanded* 

JyiUMUB  Of  Omsa  FaAUDOLSsv  TBANSAonoss.  ~  Wlian  a 
ihiimil  lo  har*  b«6&  fraodnlant^  •Tidanoe  ot  distinol  fnndaleat 
■adU  al  or  aboat  th«  •ani«  time  ■•  tb«  pnrohaM  imd«r  oonridnrntuMi.  ii  ad> 
■riMlbto:  Oarpyf.  ffpiamg.  1  Hill,  Sll;  $7  Am.  Dm.  SSI^  mud  wpMiaUj soli 
wUh  MM  ooUaotedt  JbitaMoi  v.  Prmm,  49  Yl  S56;  94  Am.  B^  US.  Tb 
ibow  Um  frandnlant  intent  with  whioh  eertsln  representatioaa  w&tm  mmd», 
eridmee  of  other  frandalent  repreieBtetioQs  of  a  t imiler  cheneier  made  \f 
the  Mune  penon  and  abont  the  tame  time  are  admieetble:  /Vrlte  t«  iVpi^ 
d7N.IL  887|  03  Am.  Deo.  449;  hot  anoh  other  tranaaotioae  mnet  bo  so  aev 
to  the  oae  la  aoit  in  point  of  tioMb  <uftd  ao  like  it  in  other  rebitiQa%  that  thi 
•ame  frandalent  motive  may  reaeonably  be  impnted  to  allt  Hoff  t.  Jf^q^e* 
IS  N.  Y.  688;  75  Am.  Dea  269^  and  note.  ButaMMeKa^r.  Rtu9eil,  tWaJk 
878,88  Am.  St.  Bep.  44,  where  tt  waa  held  that  eridenoe  of  almilar  toads- 
lent  repraeentatione  made  to  a  third  par^  la  a  ainiilar  bat  distinot 
Is  faadalMiblo. 


B'eb.  1882.]  Hawlsy  v.  Shsldok.  Ml 

Hawlby  V.  Shbldok 

[M  Vbrmomt,  «L] 
A.  WatbiuIDUI  b  a  ebannel  or  oanal  for  the  oonTijaiiee  of  water,  parflea* 
larly  in  draining  lands;  and  may  be  nataral  or  artifioal.  It  oonsitts  ol 
bad,  banks,  and  water,  though  the  water  need  not  flow  oontinnonely. 
There  mntt  be  a  distinct  ohannel  with  well-defined  banks  out  throngh 
the  torf  and  into  the  soil  by  the  flow  of  the  water,  presenting  on  a  easnal 
glanoe  to  ereiy  eye  the  nnmistakable  eridenoe  of  the  frequent  aotioa  el 
maning  water,  and  not  a  mere  depression. 
^^JonmooiUBsm  ^  Tismivatioh  ov.  ^  If  a  wateroonrte  mm  to  a  point  and 
there  spreads  orer  the  adjaoent  land  without  maning  in  any  diffSsrent 
channel,  it  oeases  to  be  a  wateroonrse^  and  one  who  by  dams  and  other 
•botraetions  prerente  it  from  nnning  oTor  his  land  is  not  goilty  of  ob- 
■traoting  a  waterconrae. 

/.  C.  Enrighl  and  J.  J.  Wihan,  for  the  plaintiffs. 

Gilbert  A.  Da9t$t  W.  B.  Johrmnf  and  Frank  H.  Clark^  §» 
tbe  defendant 

Ttlsb,  J.  The  action  In  case  for  obstrncting  a  brook  or 
stream  of  water.  When  the  plaintiffs  rested,  the  coarti  ob 
■lotion^  directed  a  verdict  for  the  defendant 

The  plaintiff's  evidence  tended  to  show  that  certain  springs 
In  the  hillside  in  their  land  ran  down  and  formed  a  small 
pond  near  the  highway  and  thence  the  water  made  its  way 
through  a  ravine  and  spread  out  upon  the  meadow  below; 
that  in  the  year  1852,  for  the  purpose  of  forming  a  channel 
for  the  water  and  of  draining  the  land  so  they  could  drive 
upon  it,  they  turned  a  furrow  through  the  ravine,  terminating 
within  ten  or  twelve  feet  of  the  line  fence  between  their  land 
and  the  defendant's;  that  it  was  a  deep  furrow  until  near  the 
lower  end,  when  it  was  shallower  and  ended  with  a  turn  to 
•ne  side  so  as  to  discharge  the  water  upon  the  surface  of  the 
ground;  that  the  water  that  ran  in  the  ditch  mainly  came 
from  the  i>ond;  that  water' ran  in  the  ditch  all  the  year,  gen* 
•rally  two  to  three  inches  deep  by  about  Ax  inches  wide  less 
than  that  in  dry  weather  and  considerably  more  in  ease  of 
heavy  rains  and  melting  snows;  that  in  1887«  the  channel 
having  become  obstructed,  the  plaintiffs  cleared  it  out  to 
about  its  former  capacity;  that  the  water  had  no  channel 
after  it  left  the  ditch;  that  sometimes  when  low,  it  would  dis- 
appear in  the  plaintiff^s  grass  land  and  not  visibly  reach  the 
division  line,  and  that  when  it  was  higher  it  would  overflow 
upon  the  defendant's  land;  some  of  the  witnesses  said  it 
*^  soaked  through  ^  the  land  between  the  end  of  the  ditoh  and 
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Um  line  fenoa;  that  it  never  resumed  a  channel  after  it  paaeed 
•nto  the  land  of  the  defendant;  that  the  defendant  with  sods 
and  eticke  made  an  obetruction  along  the  line  upon  his  own 
and  the  plaintiflTB  land  and  prevented  the  water  from  entezini 
wpoii  his  land|  which  is  the  cause  of  action  alleged. 

The  ease  most  he  governed  by  the  law  raiativa  to  wats^ 
aourseii  which  is  well  settled. 

We  have  seen  no  better  definition  of  a  waterooarse  thaa 
that  given  by  Chancellor  Williamson:  Earl  v.  De  Hari^  11 
N.  J.  Bq.  280;  72  Am.  Dec.  896:  **A  waterooarse  ia  a  chan- 
nel or  canal  for  conveyance  of  water,  particularly  in  draining 
lands.  It  may  be  natural,  as  when  it  is  made  by  the  natoral 
flow  of  the  water,  caused  by  the  general  superficies  of  the 
surrounding  land  from  which  the  water  is  collected  into  one 
channel;  or  it  may  be  artificial,  as  in  case  of  a  ditch  or  other 
artificial  means  used  to  divert  the  water  from  its  naturd 
channel,  or  to  carry  it  from  low  lands,  from  which  it  will  net 
flow  in  consequence  of  the  natural  formation  of  the  sor&oe  of 
the  surrounding  land."  Angell  on  Watercourses,  sec  4,  saji 
that  a  watercourse  consists  of  bed,  banks,  and  water,  though 
the  water  need  not  flow  continuously;  that  many  watercouisei 
ars  sometimes  dry.  There  must  be  a  distinct  channel^  the 
bed  of  the  stream,  with  well-defined  banks,  cut  through  the 
turf  and  into  the  soil  by  the  flowing  of  the  water,  presentiog 
en  a  casual  glance  to  every  eye  the  unmistakable  evidences 
of  the  frequent  action  of  running  water,  and  not  a  mere  de- 
pression: CKUe  V.  TFiltianu,  25  Kan.  214;  87  Am.  Rep.  241. 

This  stream,  small  as  the  evidence  tended  to  show  it  wa% 
and  small  as  was  its  channel,  clearly  falls  within  the  legal 
definition  of  a  watercourse.  Its  beginning  was  at  the  point 
where  it  first  received  the  percolating  water  of  the  ravine  and 
sent  it  down  towards  the  meadow  in  one  course;  its  terminus 
was  at  the  point  where  the  furrow  ran  out  and  the  water  was 
discharged  ui>on  the  meadow  near  the  defendant's  land. 

By  reason  of  the  nature  or  conformation  of  the  soil*  water 
sometimes  leaves  its  channel,  and  after  spreading  over  a  wide 
space  without  apparent  banks,  flows  a  considerable  distance 
and  again  takes  a  regular  channel,  yet  it  maintains  its  char- 
acter as  a  watercourse:  Uaeomher  v.  Godfrey^  108  Mass.  219; 
11  Am.  Rep.  814;  QUOeit  v.  Johnson,  80  Conn.  ISa  But  in 
this  case  none  of  the  plaintiff's  evidence  tended  to  show  thai 
the  water  ever  found  a  channel  on  the  defendant's  land;  oa 
the  contrary,  it  was  lost  in  the  soil  near  the  division  line. 
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Vrom  the  end  of  the  ditch  to  the  fence*  a  distance  of  ten  or 
'tw^Te  feet,  there  was  no  channel;  all  the  witnesses  so  testt* 
William  Hawley,  one  of  the  plaintiffs,  was  asked:— 

Q.  ''Why  did  n't  yon  mn  it  clear  down  to  the  line  Ibnoef* 
^I  did  n't  propose  to  throw  all  the  water  on  to  Mr.  Shel« 
don.  I  did  n't  ran  it  there*  I  left  it  within  ten  feet— I  don't 
know  just  ten — ten  or  a  dosen,  and  let  it  spread  its  natural 
ooorae.'' 

In  answer  to  the  qnestion,  ^  When  it  gets  down  to  the  end 
of  the  channel  where  does  it  go  to/'  he  said;  ^  It  spreads  off 
on  both  farms.''  So  it  appears  from  his  own  testimony  that 
it  became  mere  snrface  water,  and  was  squandered  when  it 
reached  the  end  of  the  ditch. 

If  this  stream  of  water  had  continued  in  a  defined  channel 
upon  and  over  the  defendant's  land,  he  and  the  plaintiflb 
woold  hare  acquired  correlatiTe  rights  in  relation  to  it  Bach 
party  would  hare  had  a  right  to  its  natural  flow,  but  upon 
the  OTidence  produced  by  the  plaintiffs,  the  defendant  was 
»ot  guilty  of  obstructing  a  brook  or  stream  of  wateri  and  the 
oourt  below  properly  dirscted  a  verdict  in  his  favor. 

Judgment  affirmed.  

WATMaooPBSl — DBWiimos.  —  A  wmtorooane  U  %  tlream  off  wmWr,  «tii« 
wBj  fowiqg  bk  a  pwtioiilar  direetloii,  with  weU^dafiiMd  buiki  aad  ohaonaU: 
JlwwoiHT.  yjiKiw^  a  Ot;  SS;  gS  Am,  81  B^p. 7g7,  Md aoda.  Forawatw- 
e—iM  th«rt  miiil  ho  a  ohannol  abodto  thootroam,  ond  not  moroly  lowland 
erailoiigh •Torwhiobwatorflowr.  Ckkagoeie.IL  S,  Co.  t.  iforrots^ 42 Eao. 
>  8oo  JfoeoMftor  T.  Ob4^,  lOe  HaH.  219, 11  Am.  lUp.  M%  dttd  la 
ijialoa  !■  ths  Itri'TTf  tim 


Cabwbll  V.  Gaswblu 


IMvnMOT^wj 
eaa  «v  ImmnoMKOT  ef  a  HuisiJis  so  a  Onmonur 
A  VsLOVT  wiU  not  bo  grantod  if,  at  tho  tinio  tho  marriigo  was 
tnoted,  Im  bad  already  boon  oonviotod  of  onob  folony  and  tbia  faot  was 
kaowmto  Ibowila. 

Suit  for  divorce.  Plaintiff,  after  occupying  meretricious 
fslations  with  the  defendant,  married  another  man  whom  the 
defendant  killed  on  the  day  after  such  marriage,  and  for  this 
homicide  he  was  tried  and  convicted  of  murder  in  the  second 
degree.  After  such  conviction,  but  before  his  sentence,  the 
plaintiff  married  him.    He  was  subsequently  sentsnoed  to 
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state  prison  for  life,  and  plaintiff  thereafter  oommenoad  Oil 
nit  for  divoroe.    Judgment  for  the  defendants 

8.  O.  SkurOeff^  for  the  petitionee. 

Tavt,  J.  To  entitle  one  to  relief  In  a  divoroe  eonrt  ifai 
party  moat  oome  with  clean  hands.  It  is  a  general  doctrini 
thai  a  man  shall  not  complain  of  what  he  knew  or  miglit 
have  known  at  the  time  of  the  marriage.  At  the  time  of  tli» 
marriage  the  libelant  knew,  or  had  good  reason  to  belieie^ 
that  the  libelee  would  be  sentenced  to  life  imprisonment  ii 
the  state  prison  under  a  prior  conviction  of  murder.  Whn 
one  marries  a  state  prison  convict  it  is  trifling  with  the  law 
for  the  party  to  say  she  did  not  know  that  sentence  would 
follow  oonyiction.  A  slight  delay  would  have  given  ti» 
knowledge. 

The  decree  Is  affirmed.      __^ 

DnronoB— Oaco  Kirows  io  LmLim  av  Tun  of  Mavrzaob.  —Ami 
omBot  wroid  a  marrUge  on  the  aromid  that  the  womaa  f alaelj  ivpiutfilrf 
kwulf  to  hia  M  ohatte,  and  thereby  indooed  him  to  murzy  her,  whan  ki 
knew  the  wm  nnchatto  before  entering  into  the  marriage  oontraet:  Ordff 
V.  OrekoTB,  97  l£asa.  SSO;  03  Am.  Deo.  08,  and  note.  A  man  aiiuitrf* 
probable  eanee  and  witiioat  malioe,  for  eedaotion,  who  marriae  tlM  vm* 
to  aeeua  hia  dieoliArge^  eannot  have  the  marriage  aToided  upon  disoovwiV , 
that  lie  ooald  not  liaTe  iieen  oonviotod  of  the  aednotioas  Manim  r,  Mirdhl 
S2  Ark.  425|  90  Am.  St.  Rep.  191,  and  note.  See  alM  MtOuUoA  t.  ifeO*] 
M^  SO  Tex.  SS2|  6  Am.  St.  Repw  90^  and  note  dieonming  the  pff^jMinyi' 
at  the  time  of  the  mirriifi  as  a  groiuid  te  divoroib 


OomrBcnoDT  Bitbb  SATnros  Bahk  h  Albh 

^  A  ▼eunrtAKT  ObimRaD  Taesr  n  Taud  and  any  be  _ 

Is  e^ty  though  the  beaeAotarj  did  not  aeaent  to  nor  lave  notiotif 
jam  — Iv  A  Fatobs  Dbpositc  Movbt  nr  a  BAVuiaa  Bask  nr  thi  Nil 
OS  an  Sov,  daaignatea  himself  aa  tnutee,  and  taka  a  depodt  bodij 
Ike  name  of  anoh  eoB  and  himself  as  trmstee,  this  transaetion 
vohintary  trust  in  favor  of  tlie  son,  though  the  father  rstoiaa  p 
of  tlie  book,  depositing  other  maomjn  thereon  and  drawing  oat 
amis  as  trostee. 

TeamiVART  Tnum^BviDBNoa  ^If  a  father  deposits  oMney  in  bio 
the  name  of  lUs  son  dssignating  himself  as  tmstes^  his  snbseqaeot 
laratiotts are  not  admiaible  for  the  pnrpoee  of  showing  tiiat  be  ^^ 
tolsnd  to  ereato  a  tnut  in  favor  of  his  son. 

Bmavcm.  —  Daa.ABATioin  ov  a  Diobasid  Pmoi  are  adsrissltilfl 
i^ahist  th«a  who  eUim  in  the  intecest  «r  i%|hft  of 
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IsTXRPLEADBR  bj  A  saviiigs  bank  to  determine  to  whom  a 
deposit  should  be  paid.     Samael  Albee  having  on  deposit  in 
%1m  bank  a  sum  in  ezoess  of  three  thousand  dollars,  was  ad- 
vised hy  the  treasurer  of  the  bank  that  all  deposits  in  excess 
of  two  thousand  dollars  would  be  taxed  against  the  depositor, 
fltnd  that  a  payment  of  that  tax  might  probably  be  avoided 
l>y  transferring  a  portion  of  the  deposit  to  the  name  of  another 
person*    A  few  days  afterwards  he  drew  the  sum  of  sixteen 
liandred  dollars,  and  deposited  it  in  the  name  of  his  soQi 
Charles  P.  Albee,  Samuel  Albee,  trustee,  informing  the  treas- 
urer  of  the  bank  that  the  transfer  was  made  to  avoid  taxa- 
tion.    The  father  received  a  deposit  book  in  which  were  the 
following  entries:  "*  No.  5362.    Charles  P.  Albee  of  Rocking- 
ham,  Vermont,  in  aooount  with  Conneotiout  River  Savings 
Bank.''    **  Connecticut  River  Savings  Bank  in  account  with 
Charles  P.  Albee,  Samuel  Albee,  trustee.''    The  deposit  book 
was  taken  by  the  father  and  kept  among  his  private  papers 
until  the  time  of  his  death.     He  deposited  various  other 
■MMieys  thereon  and  at  difiTerent  times  withdrew  various  sums. 
AlUr  the  father's  death,  the  money  was  claimed  by  his  ad- 
ministrator and  by  the  son,  Charles  P.  Albee.    Charles  8.  Ai- 
bM^  son  of  Charles  P.  Albee,  was  permitted  to  testify  thai 
lireTloas  to  the  death  of  Samuel  Albee  he  stated  that  he  had 
been  over  to  Charleston  and  made  a  deposit  in  the  bank  there 
in  the  name  and  for  the  benefit  of  Charles  P.  Albee.    Ruth  M^ 
Qnaidf  Simon  Albee,  and  EEarry  Albee  were  permitted,  subject 
to  olijeetion,  to  testify  to  oonversations  in  which  Samuel  Albee 
bad  told  them  that  the  money  deposited  in  the  name  of 
Charles  P.  Albee  was  his  money  as  much  as  any  other  money 
be  bad  and  was  under  hii  controL 

Charge  A.  Westonj  OUbeH  A.  Dtieit,  WaUrman^  Martin^  mid 
BUtf  for  the  defendants. 

Thompson,  J.  1.  A  oompleted  trust,  although  voluntary, 
is  valid  and  may  be  enforced  in  equity.  It  is  not  essential  to 
its  validity  that  the  beneficiary  should  have  had  notice  of  its 
ereation  or  have  assented  to  it  The  owner  and  donor  of  per. 
aonal  property  may  create  a  perfect,  or  complete  trust,  by  his 
unequivocal  declaration  in  writing  or  by  parol,  that  he  him- 
self holds  such  property  in  trust  for  the  purposes  named. 
The  trust  is  equally  valid  whether  he  constitutes  himself^  or 
another  person,  the  trustee.    ^  He  need  not  in  express  tonne 

declare  himself  trustee,  but  he  must  do  something  equivalent 
Aji,ep.  bbp.,  Vol*  xxxni.— 60 
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pofiit  in  the  manner  and  form  it  did,  and  he  took  the  deporit 
book,  the  voucher,  to  himself  in  trust  for  Charles  P.  AlbeOi 
There  was  no  oontingeney  or  uncertainty  in  the  circumstaneeB, 
and  the  transaction  was  complete.  The  money  was  deposited 
absolutely  and  unqualifiedly  in  trust,  and  Samuel  Albee  hiok- 
self  was  the  trustee.  So  far  as  is  disclosed  by  legal  eTidence, 
he  never  said  nor  did  anything  thereafter,  inoonsistrat  with 
that  transaction,  viewed  on  the  theory  that  such  a  trust  wss 
intended  to  be  created  by  him.  The  faet  that  he  deposited 
other  money  to  this  account,  and  as  trustee  drew  moDey  from 
h)  is  perfectly  consistent  with  his  being  trustee. 

We  think  there  was  a  perfect,  completed,  voluntary  tmsi 
areated  by  this  transaction:  Martin  v.  Funk,  76  N.  Y.  184;  SI 
Am.  Rep.  446;  Ray  r.  Simmons,  11  R.  I.  266;  28  Am.  Rep^ 
44,  and  note;  Min^  ▼.  Rogen^  40  Conn.  512;  16  Am.  Rep.  69; 
In  r$  Gaffne}f%  EttaU^  146  Pa.  Bt  49;  and  other  authorities 
there  cited. 

But  we  are  not  left  to  infer  the  intention  of  Samuel  Albee 
from  the  transaction  of  making  the  deposit,  for  very  near  and 
after  that  occurrence,  he  declared  that  he  made  the  deposit  tar 
the  benefit  of  Charles  P.  We  think  a  fair  construetioo  of  the 
master's  original  report  is  that  he  finds  such  was  his  inten* 
tion.  This  establishes  the  trust,  if  it  were  to  be  determined 
by  the  law  of  New  Hampshire  as  found  by  the  mastery  and 
stated  in  BUudel  v.  Loeke,  52  N.  H.  288,  and  Marcy  ▼.  jlsio- 
sMn,  61  N.  H.  181,  60  Am.  Rep.  820,  or  in  acoordanoe  with 
sertain  ICassaohosetts  eases  dted  on  defendant  Lane's  briel^ 
parts. 

The  ease  of  Pt^pe  ▼.  Bwriingtan  Saw.  Bank^  66  Vt  384;  48 
An^.  Rep.  781,  is  distinguishable  from  this  case.  In  that  eass^ 
there  was  no  declaration  of  trusti  but  an  imperfect  gift  The 
intestate  retained  in  himself  the  absolute  control  and  disposal 
of  the  depositi  for  his  own  use  and  benefiti  making  it  payable 
to  himself  by  the  terms  of  the  deposit 

S.  The  testimony  of  the  witnesses,  Ruth  McQuaid,  Simon 
Albee,  and  Ebirriett  Albee,  as  to  the  declarations  of  the  intes- 
tate in  respect  to  the  deposit,  and  made  after  the  tmst  had 
been  created,  were  not  admissible.  ^  No  such  declarations 
made  after  the  oreation  of  the  trust  could  have  any  legitimate 
effect  upon  it:"  Ray  v.  Simmons^  11  R.  L  266;  28  AntL  Rep. 
44,  and  note;  Mutual  Ins.  Co.  v.  Ihale^  18  Md.  26;  79  Ass. 
Deo.  678;  Minor  v.  Rogers,  40  Conn.  512;  16  Am.  Rep.  6i; 
BuUard  v.  BiUings,  2  Vt  309;  BraeUtt  v.  Waii,  6  Vt  411; 
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JBdgOL  ▼.  BennM^  7  Vt  684;  Sargeani  ▼.  Sargeant,  18  Vt  871; 

JETaugh  r.  BarUm,  20  Vt  455;  Leland  y.  Famham,  25  Vt.  553; 
WoBhhum  ▼.  RamsdeU,  17  Vt.  299;  Haytoard  Rubber  Co.  ▼. 

Z>t*ncAfoe,  80  Vt.  29;  HaUoran  ▼.  ITAt/comfc,  48  Vt  806;  Ro8$ 

▼.  WhiU,  60  Vt  558;  Sar^«n<  v.  Baidwin,  60  Vt  17. 

As  before  stated  when  a  voluntary  trust  is  once  created,  it 

eannot  be  annulled  by  the  act  or  declarations  of  the  party 
creating  it,  unless  a  power  of  revocation  is  reserved  for  that 
purpose:  See  Sargent  v.  Baldwin^  60  Vt  17,  and  cases  ther» 
cited.    No  such  power  was  reserved  by  Samuel  Albee. 

S.  The  testimony  of  Charles  S.  Albee  in  respect  to  the  deo- 
larations  of  Samuel  Albee  as  to  his  intent  in  msking  the  do* 
posit,  and  the  reason  that  moved  him  to  do  it,  was  properly 
admitted.  ^  The  declarations  of  a  truistee  can  be  given  in  evi- 
dence to  show  how  he  held  the  estate;  that  is  in  those  states 
where  the  trust  may  be  proved  by  parol":  Perry  on  Trusts, 
1st  ed.,  sees.  77, 147.  **The  declarations  of  deceased  persons 
asade  against  their  interest  or  right,  are  admissible  against 
those  who  claim  in  the  interest  or  right  of  such  deceased  per- 
sons": Wheeler  v.  Wheeler's  EstaUj  47  Vt  637,  645;  2  Saund- 
ers <Ni  Pleading  and  Evidence,  557;  Ivat  v.  Finehf  I  Taunt 
141;  1  Oreenleaf  on  Evidence,  12th  ed.  sec.  189. 

The  decree  of  the  court  of  chancery  is  affirmed  and  cause 
remanded*  ^__^ 

BviDSROS — DaoLAaATioHB  ev  Dkjbibid  PnwoNB.  —The  deelAmtloiu  of  a 
ito»wd  owner  of  land,  iium1«  whilo  in  postesaioa  and  in  diapanmoniont  of* 
luo  tiUo  are  admiasibla  in  orldonco  against  him  and  those  olaiming  under  him^ 
and  also  for  or  a^inst  strangers:  MeLeod  ▼.  Sufain,  87  Ga.  156;  27  Am.  St;. 
Bop.  229,  and  note;  MiUer  r.  Feenane,  60  N.  J.  L.  S2.  The  deolarations  of 
a  testator  may  be  giTon  in  OTidenoe  against  hit  personal  representativet 
HwrVmH  t.  Hurlhuri,  128  N.  Y.  420;  26  Am.  St.  Rep.  482,  and  note.  Oon* 
▼orsations  of  a  creditor  with  a  debtor  sinoe  deceased,  are  admissible  fai  tm 
aotion  by  the  creditors  against  the  heirs  of  the  deceased,  the  witness  and 
other  ereditors:  HtUKUr  v.  PhaUps,  26  8.  0.  186;  4  Am.  St.  Bep.  687.  8eo 
sstended  note  to  Ooob  t.  State,  87  Am.  Rep.  88. 

YoumAKW  TsLVwn  Aannio  Fbom  ths  DiOLABATXoin  ea  OnrDoor  ov 
m  Bbruu:  See  If  ittcNiMOfi  ▼.  Tager,  91  Ky.  S8S|  S4  Am.  01  B^  90% 
and  oztondsd  nots^  citing  the 
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ijna  wilb  daftdly  WMpon*  pointing  empty  gnn  Is  nol  M^  68QL 
with  dtadly  weapon,  what  oonttitatei,  680. 

[■NTS  lOB  Local  lMnu>yxMKNTi^  oemeieriaa,  whether  rabjeot  to^  Ml 
ckuritable  Inetttntioni^  property  ot  whether  eabjeot  to^  407»  41 L 
«k«reh  property,  whether  rabjeot  to^  408,  411. 
•onnty,  property  o(  whether  rabjeot  to^  406^  4101 
dittinotion  between,  and  taxation,  410,  411. 
oninioipal  oorporationa,  property  of  oannot  be  eold  to  pay,  407* 
]^blio  parki^  whether  eabjeot  to^  410i 

poblio  property,  how  may  be  ooUeoted  when  Impoeed  vpoo,  41& 
«Je  •!  pnblio  property  to  latiafy,  412;  413. 
Mhool  property,  whether  rabjeot  to^  407,  41 2L 
state  may  make  property  of  etate  and  mnnicipality  rabjeot  to^  400b 
state,  property  of  ia  not  eabjeot  to  nnleae  expreeely  made  lo  by  etatsl^ 

406,  4ia 
United  Stote%  property  of  b  not  rabjeot  to,  406. 

B^VKf  AVD  BAmmra,  oertifioatee  of  deposit,  at  what  tbno  dlihonored^ 

eerttfioateo  of  depoeit^  whether  negotiable,  624. 

aolleotiag  agent's  liabUity  for  defaalt  of,  649. 

depoeiti^  when  general  and  when  speoial,  226,  906L 

relations  between  banks  and  depoeitors,  226^  306. 
Blahx,  aot  of  agent  in  fllling  oontrary  to  instmotions,  707* 

writing  tzeonted  in,  eOeot  of;  706. 

Oarkisbs^  damages,  stipnlations  limiting  amoant  of,  890. 

receipts  ol^  shippers  when  presamed  to  be  boand  by  stipotatlons  In, 
ObmouvDnro  a  Filont,  settling  private  damages  reaalting  from  a  felevf 

is  not  a»  653. 
OoMTBAcroR,  Independent  employer,  when  not  liable  for  acts  of,  69flL 
OovT&Aars,  breach  of  arises  when  one  party  notifies  the  other  that  ho  wQI 
not  perform,  795. 
damages  for  breach  ol^  duty  of  injnred  party  to  keep  as  low  as  po«lhl% 

792. 
aeoatory  right  of  one  party  to  stop  performanoe  of,  79& 
looal  osage  cannot  control  express  stipnlations  of,  369. 
■otioe  to  other  contracting  party  not  to  proceed  to  farther  ezeoatlcB 

oi;794. 
aotioe  to  other  contracting  party  of  an  intention  not  to  perform^  rl|^t  of 

person  receiTing,  796. 
aotioe  to  other  contracting  party  to  stop  work  oo,  79X 
performanoe  of^  right  of  one  party  to  stop,  792. 

vsf nsal  of  one  party  to  perform  is  oqniTalent  to  pfSfTonting  p«fsrmaaee 
^  tho  other,  791^ 
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Ooanuoiii  rvfcml  of  one  party  to  porf orn^  ooly  rsmedj  for  b 

fordaouigoi,  792. 
nfoiftl  of  oao  party  to  peHorm  pnofaidoo  Iht  ottior  tern  porfonni^gai 

VMOTaring  oontraot  prioa,  79Si 
laaeiMioii  of  eannot  ariao  from  man  daoIaiatioB  of  ana  party  Ifeal  to 

will  not  perf omi,  79S. 
faaoladon  of  withoal  oonaenfe  of  botii  partfaib  T9h 
ifooifio  porformanaa  of  azaontorj,  whoa  will  ba  anforoad.  7K 
to  maimfaotorad  artidai^   aotiaa  nol  to  ga  maj  fwtiiar  witk 

manaiaotara^  796b 
OoavoftAXXOv^  aooaptaaoa  of  ohartor  bj,  how  maj  be  mada^  176^  17T» 
teoaptaBoa  of  ohartor,  arideaca  aaffioiont  to  aatobliih«  177. 
•rtiolea  of  iiioorpoiailoii»  dafeoto  ia  which  ara  fatol  on  ooUatotal 

las,  18i. 
•rtlolaa  of  iaoorporatloii,  failara  to  fila,  179^ 
artidea  af  iaoofporalioav  fitllara  to  raaord  or  ffla  with 

179. 
•ffliolaa  of  iaoorporatloBt  fatol  omiarioaa  lfaareiB»  179!. 
artiolaa  of  iaoorporation,  maat  ba  aigaad  by  tha  aambav  of 

aoribed  by  law,  178b 
Vllalaa  of  iaoorporatioa,  moal  ba  aigaad  with  iatoat  to  ba 

na 

arlielea  of  iaeorporatioB,  omiaaioa  to  atoto  aama  of  oorporation  fa,  ITU 
artialaa  of  iaoorpocatioa,  parpoaaa  ol  tha  oorporatioB  mast  ba  atotad  m, 

17a. 
arllolaa  of  laoorporatioa,  parpoaaa  ol^  apaoifyiag  aooia  piupuaa  aal  J* 

lowad  by  law,  178. 
•rliclaa  of  iaoorporatioB,  parpoaaa  atatod  fa  additian  to  Hioaa  allawe4 

by  Uw,  17& 
artiolaa  of  iaoorporatioB,  porpoaii^  what  la  aaffioiaat  atotoMKaal  «(  Uk 
•allatoral  attack  upon,  atetataa  panaittfag,  180;  181. 
aonditioaa  preoadant  to  exiataaoa  of  oharter  maat  ba  ooaipBad  witi^  17IL 
aonti'aeta  by  to  parohaaa  their  owa  atoek,  aoforoamaat  o^  SiflL 
areditora  of,  right  to  paraae  moneya  paid  to  parehaae  atook  ci^  ML 
areditora  of,  whea  niay  attaok  parohaaa  of  atook  by^  MIL 
debt»  taking  their  own  atook  ia  paymaat  of,  842. 
dU/ado  cannot  exist  where  corporation  dejure  in  impoaaibla^  18L 
de/actOf  right  of  to  do  bnsineaa  oanaot  ba  qneatioaed  ooUatarally«  18L 
dt/aekK  what  are,  181-183. 
dtf/oiCta,  whether  may  eziat  from  mara  aaaaroptioa  of  aocpoiato  pam^ 

182. 
direotora,  aotiona  by  atockboldera  to  annul  aoto  o^  828. 
directora,  diligence  required  of,  72. 
direotora,  duty  of  respecting  corporato  property,  82S. 
•atoppel  of  person  contracting  with  to  deny  corporate  ariataaga^  1811 
aatoppel  of  paraon  oontraoting  with  to  puraoa  atoekholdar'a  paranaajy, 

188. 
•atoppel  to  deny  axistenoe  of,  184. 

•xchange  of  property  in  payment  of  their  owa  atook,  842. 
fraadaleat  iaaua  of  atock,  liability  for,  720. 
general  and  incidental  powers  of,  248. 

grant  of  oharter  may  be  withdrawn  at  any  time  befora  aooaptaaoa^  M 
grant  of  oharter  must  be  accepted  as  made^  176. 
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OoftV<nuTimi%  gnat  of  oharlar  miist  hkw  two  oonsontiag  ptrlii%  INL 
(tuifc  of  ohartor  to  oortain  ponom  and  thoir  onooiato^  170L 
anognlor  lomolioa  o^  logiaUtoro  may  ratifj,  180. 
iiTogiilor  fotmlioa  ol^  wfaon  fatal  on  quo  wammtt^  177-1711 
Irroffiilar  ionnatiflo  of,  who  maj  oompUdn  oU  ISOi 
irrognlaritieo  in  fonnatioa  do  not  ozpooo  to  eoUatoral  attaok,  Itt 
liiaolTant  may  not  pnrchaao  thoir  own  ttook,  844. 
panonal  liability  of  oAoon  and  nMmbon  i^Mn  oarporatioM  wiHi 

Eogttlariy  formod,  180;  181. 
panonal  liability  of  oflioora  doing  batlnoii  prematuoly,  181. 
pieramption  aa  to  power  of,  to  pnrohaao  thoir  own  atodc,  841. 
proeeoi»  Mrrioa  of  on  offiooro  tomporaiilj  wtthla  tho  staH  668L 
pwohaM  bf  ,  of  thoir  own  atook.  Amoffio—  oam  dmjiog  rl|^t  o(  Sii- 

847. 
parohaM  by,  of  thoir  own  itook  dooo  not  morgt  attoli  alook  or  fodaoa  tha 
amount  of  oapital  atook,  841. 

pnrohaao  by,  of  thoir  own  otoek  la  ganarally  pamittad  in  tha  Uattad 
Stotet,  838-84S. 

pnrohaoo  by,  of  thoir  own  atook  ii  not  pormittad  in  Sngland,  888L 

purohaflo  by»  of  thoir  own  atook  may  bo  aathoriiad  andar  artialoa  of  §■• 
oorporation  In  England,  888. 

pnrohaao  by»  of  their  own  atoolc,  roaaona  for  forbidding,  888L 

poroiiaao  bf  ,  of  thoir  own  atook,  whan  may  bo  qnaationodt  988^  Mt 

ra-iaaning  tiioir  own  atook  after  the  pnrcliaaa  thoraof^  848. 

atotatea  preaoribing  mode  of  creating,  177. 

atatnteab  anbatantial  oomplianoe  with  ia  anffioiont  to  oraata  a  awporatla^ 
178. 

atatntai^  anbatantial  oomplianco  with  mnat  bo  ahowa^  177. 

atatntory  ratifloation  o^  178. 

atook  o^  pnrohaaa  by  oannot  bo  aroided,  848. 

atook  of^  pnrohaaa  by,  ereditora,  whan  may  attad^  84& 

aloek  of^  pnrohaaa  by,  doaa  not  merge,  848. 

atookol^  porohaaad  by,  may  bo  ro-iaanod,  848. 

alook,  raaalUng  aftar  pnrobaaing^  842. 

flookholdar'apowar  to  pnrohaaa  oorporato  ptwparty  for  hii  awn  baaail^ 


ataokhold«^a  right  to  anbaoribe  for  now  or  additional  atook  of,8Bll 

ilockholdara^poraonalliabilityof,  when  oorporation  la irrognlarly  formal 
188. 

aabaoriber  to  atook,  aotiona  to  onforoo  poraonal  liability  o(  for  oorpor- 
ato debta,  18ft. 

iabacriber  to  atook,  when  wUl  bo  allowed  to  fooation  oorporato  azlatoM% 

18S. 
aabaoriber  to  atook,  when  will  not  bo  allowed  to  qnaatlon 

iatonoe,  184. 
aabaoription  to  atook  prior  to  organintlon  ot^  1481 
taking  thoir  own  atook  in  payment  of  dobt^  848. 
tortiona  aota  of  agenta,  liability  for,  720. 
altrv  atovt,  plea  of,  when  not  anatainable,  76(K 
Qhmixal  Law,  compensation  in  money  waa  formerly  all  thi 

acted  for  orime,  80. 
BUkfried  women,  liability  of  for  crime,  89-98. 

)gild  or  atonement  in  money,  90. 
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Damash^  letwirt  of,  476. 
PebMi  (UUverj  of,  to  iofanti,  Sll. 

Miwwj  of^  what  raffioieat,  S90l 
Douiinoii  ol  «'ad]MMit  Uad^"  itfl 

of  "prazimoto  mam,"  692. 

of  *«richt  to  Mina  mpport^"  itfl 

of  **tr«sl  CT  tftuf^^fffr^**  2>t> 

BAnMiin%  proMflptivo  right  to^  how  may  bo  aeqiilnd,  StfL 
■uMnnoii%  baUotif  addiog  to  Bomot  on  ticket,  SIO. 

ballots  oontaining  mubm  of  ponona  not  properly  ■oilnnftod  as 

ballots  not  oomplying  with  the  statats^  whether  may  bo  ooonli^ 
ballots,  statntes  respoeting  form  of  are  mandatory,  60S. 
statates  oonooming^  when  mandatory  and  when  direotory,  ML 
statotes  rsqniring  naaso  of  oaadidatss  to  be  priatod  Oft  b>Uat% 

ftnoppiL,  by  silenoe,  118L 

to  deny  ezistenoe  of  eorporation,  184-18fti 

MnamnoM,  deolarations  of  deoeased  personsi  94f  • 
of  experts^  when  admiasiblob  68S. 

BoMioiPi,  dangerons  personsi  attaok  by,  87. 

self  defense,  instmetions  oonoerning,  87,  88. 
HotBAXD  AMD  WiFi,  mortgage  by  wife  of  her  property  !• 
debt,  616. 

•sparato  snpport  of  wife^  suits  for,  6781 

Imfavti^  delirery  ol  deed  to  infants,  what  snffioient^  i51. 
InaoLTSHOT,  discharge  in,  does  not  release  debts  aoominf 

though  on  oontraots  made  before,  929. 
IxBVBAHai,  arbitration  as  to  amonnt  of  loss,  when  indispensably  flL 

arbitration,  right  to  when  waived,  699L 

ptoofs  of  loss,  time  within  whioh  nay  be  nad%  88L 

pioob  of  loss,  waiTor  o^  699. 
bmftBBT  on  money,  offeot  of  statolo  diaiiglng  legal  rate  o(  884 
InoziOATioir,  eontraol^  whoa  msy  be  aroidsd  lor,  7S7« 

JuDQxnm^  ooIlnsiTe,  offsot  ol^  148L 

injonotion  against  will  not  i»ao  inlsM  HwlrsuisWMi 

inequitable^  688: 
parties  who  may  be  affMtsd  by,  M8L 
Judicial  Salu,  orops^  when  pass  by'sslo  of  laad,  8781 
JvusDionov,  ooBcnneal^  oolHsion  botwosn  ooorts  ol^  bov  fvtwrti^  Mt 
I4L 
oononrrsnl^  one  ooui  oaiinol  take  fkom  aiiothei;  1881 
JvBV  TuAi^  opinion  of  Jnrots  formed  fkom  reading  Bsfvspapsf%  90L 

Lavplosd  avd  TuTAin;  liability  of  landlord  for  injniy  rssnlH^g  from  osat 
dition  of  premises^  whUo  in  oontrol  of  lessee^  88IL 

payment  of  rent  la  adTanes^  offeot  of  as  against  mnrtjgi^M^  1881 
ligiBBAL  SvFPon;  aotions  for  damages  arising  ltoB^  47& 

Mastf  ng  so  as  to  Interiors  with  right  of,  488L 

oMss^  lato  o^  viMthsr  appUoaUo  to  lands  la»  4I8L 
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BimoBT«  oontneion^  iiid0p«id«nt»  landowBtr's  HabOily  lor  aoli 

•ooMqaentaAl,  to  tmilding,  when  nay  bt  wgirwd,  47^  470. 
for  intorftTMiM  with  right  to^  448. 
dmMtUkgttf  rMOTwy  for  inTasioa  of  right  to^  474. 
ddf anMi  to  Mtions  to  reooTor  for  inTarion  of  right  of,  474b 
definition  of  right  to,  440. 
•zoATfttioiM  for  pnrpoM  of  briok  makings  449. 
^TAtioo^  iajonotion  againat^  471* 

iTatioQi^  nagligont  or  rookloai  making  of^  liability  for»  468L 
OKoaTatioiia  of  land  np  to  the  boandary  line,  liability  for»  449l 
czoaratioiii^  when  deemed  negligent  or  reokleaa,  468. 
•zoaratioo^  nndergroand  water*  46Bw 
from  what  lande  entitled,  44A. 

fmnt  of  land  for  mining  pnrpoaee,  whether  aifeots  right  to^  45L 
grants  right  to  for  bnildingi  when  deemed  reserTed,  456. 
grnnt^  right  to  for  bnildinga  when  implied  from,  450. 
toJnnetioB  against  TioUtion  of  right  of*  471. 

faiinnetioii  againat  Tiolation  al  a  diatanee  from  the  bonndary  Itoi^  4M. 
liability  for  exoarating  np  to  the  bonndary  line,  450. 
limitotioBa  againat  aetiona  to  reoorer  for  damages,  471L 
Umitotions  npon  right  to^  4BM, 
vnniotpal  oorporationo  not  answacable  for  interferenoe  with  by  gradtof 

•treeti.46S,  460. 
Bntnre  of  right  to^  447,  44& 
Bogligenoe  in  intorfering  with  right  to^  468,  470l 
Beighbcring  or  adjaoent  landowners,  whether  bat  one  b  entitled  to 
lateral  snpport*  446. 

Dotioe  of  ezoavationa»  when  mnst  be  giren  owner  of  adjaoent  Unds*  470. 

•f  lands  nsed  for  mining  pnrpoeeo,  450. 

prasoriptive  right  to^  whether  may  l>e  acquired  by,  469-464. 

railways,  interference  by  with  right  of  by  grading  their  roadlMdsy  4o#. 

remedies  for  violating  right  to^  471,  47SL 

right  tob  aetion  for  inTssion  of,  448. 

right  to^  does  not  depend  npon  grant*  448. 

right  to^  doee  not  extend  to  buildings  and  other  artifloial  stmotnrsi^  dSlL 

right  to^  natnre  of,  447. 

right  to^  where  there  are  no  artifloial  strnotnres  on  the  land,  447. 

mles  of  law  applicable  to  and  to  subjacent  support  are  the  same,  446. 

stotutea  regulating  right  to^  468. 

streets,  grading  of  so  as  to  iuterfere  with  right  to^  466,  466. 

to  bnildinga  and  other  artificial  8tmotnres»  reasons  for  denying  ifgbt 
to,  463,454. 

to  buildings,  negligent  or  reekleos  tntsrferanoe  with  right  el,  4fiiL 

to  buildings,  preecriptiTe  right  to  lateral  support  for*  469  464. 

to  bnildinga*  reservation  of  right  of  in  gran^  when  fmplisd,  46ib 

to  buildings,  right  to^  how  may  be  aoqnired*  466L 

to  buildings,  right  toi  when  implied  from  a  graal^  466. 

water,  ezoarationa  resnltlng  In  drawing  off  from  noighbecli  huH  4ML 

who  liable  to  aotioB  for  Invasion  of  right  to^  47ll 

who  may  nw  lor  tovnslon  of  right  te^  471. 

UAKWAorunmBM  of  dslsotlvo  and  dnnrnged  artielei^  Hablilly  oi;  to  tojwiso 
sustained  by  pnrohnsers*  49L 
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Mabbiaob,  eontraotod  while  preTioiu  marriage  remaioa  in  foroe  k  void, 
Makbibo  Woman,  oontracta  of,  are  Toid,  859. 

erime,  ooeroion  of  hosband  ia  preaamed  ia  all  miademeaoon  aad  ■ 
feloaies,  92. 

arime^  ooinmitted  in  the  pretence  of  the  hosbaad,  91. 

arime,  oonstmctiTe  presence  of  htubaad  which  will  ezooea  wile^  9K 

erime,  exemption  of  from  liability  for,  history  of,  89. 

erime,  exemption  of  from  liability  for,  reasona  lor,  89^  9QL 

Mime,  liability  for  selling  intoxicatiDg  Uqaon^  9L 

erime,  liability  for,  though  committed  in  preeence  of  hoalMUid,  9^  i 

erime,  liability  for,  when  committed  in  hosband*!  preeenoa^  Mb 

erime,  liability  for,  where  she  acts  without  coercion,  9Bi 

erime,  ronrder  and  treason,  liability  for,  91. 

erime^  robbery,  liability  for,  92. 

«inie,  statntes  known  as  **  Ifanried  Womea'a 
bUity  for,  96. 

disorderly  honse,  liability  for  keepiBg,  99L 

knsband  8  coercion,  presumption  of  doee  nol 
felonies,  93. 

knaband's  ooeroion,  presumption  ol  may  be  vabntled,  9iL 

kuaband*8  coercion,  presumption  of  must  be  submitted  to  Iko  |Uf7» 

kusband's  coercion,  presumption  o(  gtatutes  aboliahin|^  Mb 

Judgment  against  is  Talid,  889. 
kUariB  AVD  SuuTAHT,  rice  prindpalflb  who  ar%  47. 

risks,  assumption  of  by  employeea,  766» 

safe  place  to  work,  duty  of  master  to  furnish,  766b 
Mmhanio's  Likns,  preference  of  over  mortgages,  783. 
Mniuio,  lateral  support,  grant  or  reservation  of  mining  rigbi% 
limits  right  of,  451. 

lateral  support,  right  of  aa  between  miners,  450L 
MOBifaAOB,  chattel,  giving  mortgagor  right  to  remain  in  poeaossiea 

sales,  395. 
MmnoiPAL  CoRPORATTONg,  property  of,  is  not  subjeot  to  tazatiosp 

property  of,  whether  subject  to  assessments  for  local 
407,  41 1. 

fifo  warrofito  against,  278L 

VieuomcB,  oontributory,  quaattcn  o(  when  ahould  be  ambmlllcd  ta  Aa 
jury,  28. 

contributory,  recorery  by  plaintiff  notwithstanding^  98L 

oontributory,  terror,  acts  done  under  impulse  of^  S8L 
Vmotiabli  iMflTRUMKMTa,  delivery,  transfer  by,  87SL 

poassision  of,  aa  cridcnce  ol  ownerships  379L 

what  are,  825. 
VvuAiioik  landlord'!  and  teaant'i  liability  to. 


Omom  to  purchase  real  aatat%  whether  create  any  interoil  tkorein, 

FiKimoH,  adreroe  peasesrien  of  property  Is  not  a  bar  to^  8BII 
improvements  should  be  set  aside  *to  tenant  making  them,  IK 
statute  of  limitations,  when  applioable  to,  700l 

FATinim  made  under  a  mistake  of  law,  whether  recoverable^  88t. 

taiuurT,  agreement  to  pay  a  greater  anm  in  defaalt  ol  paying  a 
634. 
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Prikoifal  ahd  AanVy  fraudulent  repretentatioii^  ratifieatton  of  by  prtn- 
oipal,  87* 
lUbility  of  OM  wll*  4gBt  wllh««l  mi«k«%  AaMi  m  ag«it  of  aootiiw, 

PuBUO  Lahm»  whan  rabjoel  t»  ilaia  taxation,  402. 

Raii*WAT8»  oontribntory  negligenco  of  employees  in  riding  in  dangerone  poaU 
tion,76ff. 
duty  of  one  to  tbe  lerranti  of  another  neing  ita  oare  or  tr«ck%  ML 
Bat^  fkflnra  to  eomplain  may  be  explained,  666. 

AAI.B,  dellTery  befoie  payment^  when  paasea  title,  674. 

aotioa  to  the  reader  that  eentraet  of  pnrohaae  will  not  ho  eoaipSed 
with,  793-797. 
8aui  mt  KnvKft  oeotraeli  of  oonatmed,  814 
8pBcino  PiRfOBMuro^  laehee  aa  a  defense  to  a  aoit  for,  261. 
■vATBa,  priority  of  lieaa  and  olainu  of^  804. 
Strbbt  Railwati^  dnty  of  pereona  oroeeing  in  front  of  eara  of»  S06L 
SoBJACBNT  SUFFOIS^  oaotoa  not  to  anpport  mining  land  im  nnreaaonahl% 
460,  46L 
graat  of  right  ta  nine  doea  aot  absolve  grantee  fai  anpporting  a«rfao% 

46L 
•f  land,  right  to  b  the  same  aa  the  right  to  lateral  anpport^  4411 
poraoB  mining  land  muat  leave  rapport  for  anrface,  460. 

Tazatiov,  eonntieob  property  of  when  not  anbject  to,  404,  406. 

Bonieipal  oorporationa,  property  of  when  not  nibjeot  to^  404. 

aranloipal  oorporationa,  state  may  anthoriie  taxation  of  property  i( 
406. 

pnblio  landa  eannot  be  taxed  while  they  remain  the  property  of  the 
United  Statee,  402. 

fablie  lands,  when  may  be  taxed  before  patent  israes,  409L 

fablie  property,  oonstitotions  providing  for  taxation  of  all  prevarlo  «lo 
not  indnde,  40& 

fablie  property  ie  exempt  from,  400. 

aehoolhonses  are  not  snbjeot  to^  404. 

■tate^  bank  chartered  for  benefit  of  Is  not  rabjeot  to^  404. 

atate^  lands  Tested  in  by  eeoheat  are  not  taxable,  404. 

stat%  mortgagee  for  benefit  of  school  fnnd  are  not  taxable^  404 

■tate^  property  held  in  tmat  for  cannot  be  taxed,  403w 

•lat%  property  of,  it  not  subject  to^  403. 

state,  publie  bnildiags  of  are  not  taxable,  404. 

United  States,  buildings  belonging  to^  states  oannot  tax,  40tf. 

United  Statee,  instmmentalitiee  of  cannot  be  taxed  by  the  stata%  4IL 

United  Statee,  property  of  ia  not  subject  to  state  taxation,  401. 
Tbadi,  eontracta  in  restraint  of,  when  invalid,  8681 
TaoiT,  ex  nuU^do,  234 

UsAoa,  eeatraote,  when  will  be  eontroOad  by,  868L 
UsvKT,  effeot  ot  616w 

WAiBUOUHBHBsr,  ostoppol  by  receipt  to  deny  eharaoteol  piopwty  raaaipted 
for,  781. 
liability  for  repreeeating  their  honsee  to  be  free  when  they  were  bonded, 
780. 
Winwa,  death  el  one  party,  when  disqnaliflea  the  other  from  testifying; 
626. 
■snreaident^  exemption  of  from  service  of  proceeib  ^03. 
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ABANDONMENT. 

ABUmNO  OWNBRa 
■m  Railmam,  lf-18|  WmiauH^  & 

AOCSPTANOB. 

Sm  CORTOKATIOVli  7« 

AOCnBARISS  AND  AOOOMPUCn. 

MMM^  Wbo  AS!  Rmaedba  AS.  —  All  panoiii  who  an  preital  M 
of  A  wrongful  aot^  and  partioipato  therein  by  oonnaoi 
aiTloa,  art  regarded  ae  prinoipali,  and  held  liable  as  each;  and  tho  m 
pNvaik  eviA  In  oriounal  oaaee.     WUU  r.  Lmoob,  iM. 

Bm  Amavlt,  81 

A000MPLI0B8L 


AOOOUNT  BOOKa 
8io  SviDuio%  lS-17. 

AOODUNTBL 
■to  OoBroBAn<nra»  tt|  Bquir;  L 

ACnON& 
d|  OoBroBAno»H  Mi  JvBaimra^  1B|  Baili6>a»%  iKflb 

ADULTERY. 
8io  ICabbiaab  amp  DnroBOi^  d-lOi 

ADVERSE  POSSESSION. 
8io  Pabtriov,  1,  $, 

ADVERSE  USEBh 

I9  9|  HlOIWATl^  i| 


AFFIDAVIT& 
JvMvnm^  II;  Meohakio*8  Lmr,  14|  Plsamm,  \» 


§60  IVDEZ. 

L  WBRim  SxwnmD  V  Blavk. — One  who  rigm  a  blank  pleoe  of  papar 
Mnnt  1m  boand  bj  tbt  obUgAtioB  mbaeqiiently  writUn  therein  nnloas 
Hmb  be  thowB  Uuil  he  favt  ftbe penoa  who  wroie  it anUiority  to  do  oe^ 
StkkardB  T.  Dny,  704^ 

&  Ltavilitt  of  Psincipal  fOB  AoBHTS*  AcTB.  ^The  principal  iereepoa 
■iblo  for  the  act  of  aii  ag^nt^  wbea  done  within  the  aoope  of  bis 
•ntbority,  thoagh  in  vioUtioii  of  *  role  or  inatnietioQ  of  tbo  prtweipal« 
■aknown  to  the  peraoA  dtoUi^  wilb  the  ageak    Kmmm  Ciiff  ^te»  R.  JL 
On  T.  Hiifdtm,  119. 

&  A  Peihcipal  n  Liavlb  to  TnBD  Pntsoirs  m  a  Civil  Suit  vob 
TtLAuim,  DmoMm,  OoNosAumm,  MnBSPRVBNTATiova,  TokTi,  Hi 
uoBiroBi^  AVB  omn  Malvbabahcm  ob  Mupbasahcbi  and 
of  dnty  of  hit  agent  ib  the  oooiae  of  bk  employ ment,  although  the 
dpal  did  Bot  anthorue^  jnatifyy  or  participate  ia,  or  know  of  aach 
BHidnetk  or  eren  forbade  or  diaapproTod  of  ik    FiftK  Ave*  Bamk  t. 
8tamd  St  tic  JTf  Cb.,  712. 

4k  FBBtOBAL  LiABiLtrr  €9  AoBHT. — One  who  aaannea,  withonl  astiMii- 
ity,  to  act  aa  the  agent  of  another  and  to  aign  hia  aaoM  to  a  dmtr 
bill  aa  maker^  ia  not  himself  peraonally  liable  thereon  when  there  ii 
Bothing  on  the  faoe  of  the  instroment  to  ahow  that  he  persouallj  pn^ 
laaa  to  pay  the  amoant  named  therein.    OoU  t*  (/Briim,  61ft. 

0M  BAVxa,  16;  Cobporatioiib,  20,  29,  81/69,  40;  Deeds,  2;  Ettvbivob,  •; 
InBUBAKCB,  7,  11;  Landlobo  avd  TEVAirrs  Neouoevce,  6;  Ni 
nABi.E  I118TBUME11TB,  11, 12;  Vbmdob  ahd  Pubciubbb»  S|  W. 

■OOIBMBV,  2|  WlTllCaSES,  ^  6. 

AIDING  AKD  ABFTTINO. 
8eo  AocBssABiBs;  Amault,  S. 

ALIMONY. 
8ie  OunrBDTi  ImoLTEKor;  Marbiaoi  avo  fhroMis  T, 

ALTERATIONS. 
See  OvABAiiTT,  2;  MecHAMio'a  LiBV,  6^  6. 

APPBAU 

^  DBfBUiifB  Rboobd.  —  When  the  record  00  appeal  it  defeellTe,  Ibe 
edy  ia  by  etrOorari  or  by  stipulation  correcting  the  error;  bat  tbo 
filing  of  eertified  oopiea  of  omitted  iastmctiona  will  not  remedy  tbo  ir* 
regularity  of  failing  to  aet  them  out  in  the  reeord.     Btck  v.  DawtU^  547. 

%  Haw  Teiau  Motion  iob  hot  Necessabt,  Wheh  Case  Tbied  bt  Oovnei 
WITBOUT  JuBT.  —  When  a  trial  ia  had  by  a  oonrt  witbont  a  Jury,  tbo 
question  whether  the  finding  of  the  oonrt  is  oontrary  to  the  efridenoa 
may  be  reviewed  on  appeal,  although  no  motion  for  a  new  trial  wao 
marie  before  judgment.  North  Hudaom  MuL  BuUdmg  tie  Arn'm  v. 
Ohilds,  67. 

IL  DirfT  OF  Trial  Oovbt  to  ExAxmE  ahd  Pam  vpob  Issues  ih  Fibet  Ih- 
aTAEOE.  —  It  is  the  duty  of  the  trial  court  to  judicially  iuTeetigata  and 
pass  upon  questions  raised  on  the  trial,  and  the  supreme  oonrt  will  not 
assume  the  burden  of  that  duty  in  the  first  instauoaw  North 
MwL  Buildino  ate.  Asn'n  w.  Childs,  67. 
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^  TABUHOI  MTWIM  A  PtBABINO  AND  AH  iNSTRUlCm  OlfSftBD  TK  Bfl* 

iiBiieBtlMnoiidarcuiiiollMvrgtdforthefinttimeoBi^pptiL  JWdbiBw 
HUtl  Ox  T.  IniemaHonal  de,  BhneamTpment  Co.,  234. 
%m  Rbyibw  of  Ordba  OvKHRULma  Djkmubrbb.  —  Error  ia  •▼•rrullng  % 
•  dtmurrer  to  an  answer  will  not  bo  roviewod  on  appoal  whoa  A  npli* 
•fttion  liM  boon  filod  aftor  tho  demarror  hat  bMB  OTormlodt  and  th# 
MMWor  is  dofoetiTO  and  uncertain  in  form  of  ATwmoBt^  or  la  mob  bmI^ 
tore  aa  oaa  bo  onrod  bjr  Terdiotp  Otherwieo  wboa  Hm  aaiwor  folia  la 
akato  faoti  laifioieat  la  ooaatitaio  a  oaa«e  of  aotioa.    Ma^fmrni  ▼•  Via* 

C  XTiDiMoa  TBAT  Dbfbhdaiit  OovLa  NOT  Riiv^  Saaoa  nr  BuaonTC^ 
If  defendant  eeoke  to  eeoape  from  an  instrument  rigaod  bj  bia,  oa  tha 
groand  tbat  bo  oonld  not  read  and  ite  contonta  wore  miarepreoontod  ta 
kiaip  aad  aftor  tootif/ing  that  he  la  nnablo  to  road,  oaaaoa  two  other 
witneneo  to  testify  ta  the  same  faot^  bnt  their  ovidenco  la  ozolndedt 
ihia  ojcolQeion  is  roreraible  error  if  the  dofondant's  inability  to  road  is 
■at  ooBOodody  and  tho  oonrt,  in  its  eharge  to  the  Jury,  inforsM  them 
Ikal  thoy  ara  aot  bound  to  take  tho  defendant'a  statameal  booaaso  of 
Mi  iatorost  ia  tho  result  of  tho  suit.  The  defendant^  if  Ibo  qaoatioa 
was  still  aa  opoa  oao^  had  tho  right  to  fortify  hia  OTidoaaa  ia  aaj  way 
that  ho  oonld.    Page  r.  Krekey,  73L 

%  Bxroar  av  Bxpntr  Should  not  bi  Adottid  ar  TaiAL'Oova*  wrhovi 
JvDiaAL  Examination.  — In  an  action  by  a  oorporatioa  against  ita 
president  aad  treasurer  to  leoover  for  losses  alleged  to  baTO  boon  soa* 
tainod  through  their  negligent  and  unauthorised  aoti^  il  ia  arror  for  tha 
Irial  oonrt^  without  judicial  examination  aa  ta  its  aoouia^  and  Juatio% 
la  adopt  aa  a  basb  of  judicial  action  against  the  defendaati^  tho  report 
at  an  ozpert  aooountant  employed  by  tho  plaintiflf  to  examine  into  iti 
aoooaats  aad  aaoertain  the  extent  of  aaoh  alleged  looMib  iiTorft  Ad* 
«a  MwL  BuOdkig  He.  A$$*n  ▼.  Childa,  57. 

H  Nov-Faann»€iAL  Brbob.  « Where  the  matter  sot  ap  la  a  speolal  pita 
ii  oarorod  1^  another  plea*  the  sustaioing  of  a  domurror  to  tho  ipeoial 
plea»  if  orror,  ia  orror  without  prejudici^  Kbuuom  OUh  efe.  JS;  A  Oo^  lb 
Higiiom,  119. 

H  PAKmn^  IiiFBOFBa  JoiNDxa  ot,  not  a  GaogND  lom  BavBasAii  oa  JmMk 
Miai^  — Tho  misjoinder  of  a  married  woman  aa  a  par^  dofaadaat  la 
Bol  a  dofeot  whidh  will  cause  a  roTorsal  of  tho  judgment^  booaaa^  \m 
oaa  bo  atrloken  out  oren  ia  aa  appeUata  ooorl     BmMk  W.  CM^ 

Boo  IvaIrBANOi^  10|  Taui«  %  lOl 

APPEARAKO& 
%^  llABBiAoa  AND  DiToao%  UL 

APPLICATION. 
%e%  Dbrob  and  Oaaonoit 

APPROPBIATiaNaL 
See  WATXBOOoaaia^  ML 

ARBITRATIOir. 
See  Insubano%  8^  il 
A&aaBBrMY«b  zxzm.-tt 


MS  Ihbkz. 


AsncUB  or  nrooRPo&ATnaL 

IBPOBTAnCK. 


ASSAULIL 

H  Mauwmwnm  1>iam.t  Wbavov  —  What  Gnu 

MB  poiBti  a  rifle  or  othor  firearm  at  anotii«r  aad  thraataas  la  blow  hii 
kiad  aff  if  ha  data  nat  tarn  aroaad,  this.  In  law,  aanstitniea  an  nasanllk 
llthaaglk  H  k  nal  prarad  thai  tha  gna  waa  laadad;  aad  a  diraetimi  b/ 
Iha aevi la aa«Bit ia arraaaaai.    Il ii la ba pranaMlthal Iha 
laadad,:and  IIM  fMl  Ibal  U  waa  aal  laadad  ii  a  Baiter  aC  dilMBi 
▼.  Herram,  9711 
ft  AnAViJSToMumoni^IvDionnaT— DncBXFTioHOFWBAroi,  — AbIs- 
diahnaal  for  an  anaall  with  Inlanl  la  arardor,  al  aamnMa  law  m  «Bd«r 
ft  alalali^  wbieb  da«a  aal  apaoif  jr  Iba  InilranianI  naeoMaiy  la  ba  waa^ 
•atd  aal  alate  tha  iaatranMnl  «r  OMana  amplojrad  bj  tba  ■■■ilaat  ta 
afftckoata  tha  mardoroaa  intent.    Tha  maaai  af  allbotiag  tiia  mardacasa 
latent^  ar  tha  aireamttanoae  ariaeiTa  of  tba  dooiga  with  whioh  tha  aeiia 
dane^  ara  aiattan  of  aridanoa  la  the  jar/  la  demonetrate  tha  intaat  aad 
■al  BI0H1IJ  la  ba  iaoocpoiated  in  the  iadiatmeat    Aolt  ▼•  AeerH 


ft  BviDBiioB  Of  PAinaiFATiov  [SuFnoiEHV  «o  n  SuiMfiraD  «a 

Joar.  —  Whea  tha  teetimonjr  ihawa  that  tba  paraoA  wha  la  eharged 
with  aiding  aaolhar  In  tha  eommiaeion  of  an  aeeaalt  waa  aanying  tha 
latter  in  Ua  baggjri  that  ha  itopped  the  Tehicle  In  whioh  tha  iajared 
pereoa  waa  being  driTea  three  timei^  bjr  bloeking  the  road  In  front  of  11 
with  hia  bnggy,  and  that^  whea  he  waa  aaked  ta  let  it  pa«^  he  replied 
la  a  waj  alearlj  indieating  that  he  not  anly  knew  the  aeeiiltnt'a  par- 
pooei,  bat  that  he  intended  to  aeiiet  him  aotaally  la  axeeating  thee^ 
there  la  aaffleieni  aridanoa  to  go  la  tha  Jarj  oa  the  lioaa  whether  tha 
iafendani  waa  preeenli  aiding,  aeeieting,  adTieing,  or  ooaaeattag  tta  ai> 
•aalt^  and  a  nontnit  ehonld  not  be  granted*     WiiU  r.  LmecUf  4M. 

ft  Aaavurto  MvaoBB— SvmoiBHOT  of  EviDuiaaio  Oovnior.— Oatta 
trial  af  aa  aasanll  with  intent  to  murder,  evidenee  that  theaeenead  tineat* 
anted  to  kill  the  peraoa  aaeaalted  and  abot  at  him  aereral  liiaai  with  a 
large  plttol  loaded  with  gnnpowder  aad  bnlleti^  woanding  him  with  •! 
leaet  aaa  ballet,  ie  aafioient  to  ehow  a  preeent  ability  ta  aaauall  lit 
ahaigad  and  ta  snpport  a  oonTietion.    AaCe  r.  Skmrkk  iOQl 

ASSBSSMBNTS. 
•aa  MvaioiPAL  ConfOBaTt«i%  ft 

ASSIGNMENT. 

AtfATwar  AflBTo^aa.  — Beeb  eneeeerire  anlgaaa  af  a  Aoit  la  tli 
takae  II  aabjeet  to  the  eqaitiee  existing  between  tha  arigbml » 
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i^Bor  tad  Ui^  Immadlato  MrignM.    OomnmtUa  JTof.  BatA'w.  Bm^ 


ST&UMiNTa,  6s  Trade- marks;  Tauaxa,  1L 

AS8I0KMBNT  TOB  BENEFIT  OF  OBBDITOBa 
8m  EQvmrv  1;  TBugx%  10-lSi 

ASsuMFnoir  of  bisjl 

8ae  Bailroam^  SO,  9^ 

ATTAOHMENT. 
AmonmT  wMbh  m  to  a defendRnt  in  the  Mtlon  ltlMi«d  far  Rl 
■am  thaa  ht  k  shown  to  bo  liablo  for  bjr  tho  oomplainl^  suwl  bs 
Rs&dsb  thoogh  Ir  lev/iag  the  writ  no  mors  of  his  proporty  was  sslisd 
IhRR  li  soffldont  to  satisfy  tho  dsniRnd  acainst  hinii    Ktmmcdg  w,  CUt 
ikmlm  Sam,  Bank,  18S. 

8sa  OoBroRATXO]i%  28^  SO. 
ATTESTATIOK. 

800  WlLLI»  11. 

ATTORNEY  AND  CLIENT. 
8aa  Jin>OMR]ffi%  t;  Marriaor  akd  Divobo^  9l 

AUSTRALIAN   BALLOT. 
8fo  BuBonoNS,  8^  10^  IS;  18L 

BAILMENT. 

BsBMmn  MMB  Bxsr,  Dunxonov  bbtwirn.  —  Whan  an  Idoatloal  tMng  is 
to  ba  rostorad,  thongh  in  an  altered  form,  the  oontraot  is  ono  of  bail- 
sent^  bat  wheR  tho  obligation  is  to  restore  other  things  of  the  lika 
kin^  and  aqnal  in  Tains,  it  beoomsa  a  debt     WHktreU  r.  (yBrim,  UL 

BALLOTS. 
See  Blictioms,  8-18. 

BANKS. 

a»  DVOnTOR   WHSV  A  ObnIRAI.  CrIDITOR  MlRRLT.  « Wlien    RMBOy  do* 

ihreied  to  R  bank,  thongh  far  some  specifio  pnrpose,  aa  for  instanoe  he* 
Teotment  in  a  mortgage  secnrity,  has  been  mingled  with  the  fnnds  of 
the  bank,  there  is  no  reason  why  the  depositor  should  be  preferred 
aboTO  any  other  ereditor.  Though  the  money  was  deposited  by  a  troa- 
Iss^  yet  beoanse  it  oan  no  longer  be  identified  as  a  distinct  fand  and 
ii  so  mixed  np  with  other  fnods  that  it  cannot  be  separated,  the  beae* 
Mai  owaer  oan  no  longer  reach  it.  WeihertU  ▼.  O'Brien,  221. 
IL  Obrrral  Dbposit — Chsok  Dxpositbd  as  Iudsmmitt.  — When  a  eheck 
Is  deposited  in  bank  to  indemnify  the  sareties  on  an  appeal  bond,  and 
tlw  bank  issnes  a  oertificate  of  deposit  reciting  the  appeal  and  the  gir* 
Ing  of  the  bond,  and  that  when  the  sureties  are  diseharged  the  deposit 


964  Index 

li  to  be  retnrned,  the  dapodfc  !■  a  general  one^  and  after  H  liM 
■iBgled  with  tiM  other  money  of  the  bank,  and  iti  identitj  loe^  Hm 
dopontor  ie  not  entitled  to  a  prior  lien  as  against  the  other  ereditoas  ol 
the  bank  in  the  event  of  its  insolrenoy.    Snoh  deposit  oreatee  the  win 
tion  of  oreditor  and  debtor  ai  between  the  bank  and  the  depositor,  Msd 
the  Utter  is  only  entitled  to  the  rights  of  a  general  creditor.     Mm» 
tmU  Ace,  A$a'n  ▼.  Jacobs,  302. 
%  Obvbral  Dbfosit.  —  When  money  is  depoeited  in  a  bank  withent  nay 
mnderstandmx  that  ths  identioal  money  shall  be  retnrned,  bnt  only  tfami 
a  like  sum  of  lawful  monsy  shall  be  repaid,  ths  deposit  ii  general,  tiM 
bank  is  permitted  to  nee  the  money  in  its  business,  and  the  reiatiiNi  mi 
iebtor  and  oreditor  is  ersated  by  the  transsotion.    Muhutl  Ace,  Am^m  ▼• 
/aeD&s,902. 
^  Wnv  THBRi  n  AN  Ordihabt  OiiintAL  DxPOBiT  in  the  bank,  tiiera  in 
an  implied  undertaking  on  its  part  to  restore,  not  the  same  fuid%  bmt 
an  equivalent  sum  wheusvsr  it  is  dsmauded.     WethereU  ▼.  CBHaUt  S21« 
9k  BnoAL  DiFosrr.  —  Whsn  monsy  of  any  desoription  is  deposited  in  bMs^ 
•ad  the  identical  gold  or  silTsr  or  bank  bills  deposited  are  to  be  b«» 
tarmed  to  the  depositor,  ths  dsposit  is  speoiaL     It  it  then  ths  dnir  «f 
the  hank  to  safely  keof  and  return  the  identioal  money.    Mutmai  Ace, 
A$^n  ▼.  JaeohM,  302. 
C  BraouL  Dirosrr,  what  b  hot.— If  one  geee  to  •  savings  beak  wHk, 
Money,  stating  that  he  wishes  to  have  it  loaned  on  a  reel  eetate  merfe- 
gsfs^  and  the  banker  nndertakse  to  so  loan  it  when  an  opportoaltj 
offers,  but  it  is  turned  orer  to  the  eashier  of  ths  bank  and  minglsd  with 
•ther  money,  and  a  psss  book  is  issnsd  showing  ths  deposit  of  the  monejr 
Ir  the  savings  dspartment  of  the  bank,  this  is  not  a  speoial  doposot^ 
Ihongh  the  banker  was  told  that  the  money  was  to  be  left  with  hfas  ■» 
til  it  oonld  be  loaned,  and  that  he  should  take  eare  of  it  natal  he  oenii 
iiid  a  phMo  to  loan  it  on  a  roal-estats  mortgage,     ffittmi  r.  <yBnmk 
f2L 
f.  NBOOfiiABLa  iMWMumuiT^  — OnriFKUTii  OF  Daroarr  iaftho  nsnal  fon^ 
isBaed  by  a  bank,  and  made  payable  to  bearer  or  eider,  are  ■sfotisMai 
FIni  Not  Baak  r.  Smmrii^  NaL  Bank  818L 
H  KaoanABuIinTBin»BTi--CiBnnoATBovDjvotR---TiA]iiPiE--])» 
Furan.  —  A  fteaa  JUU  parahaeer  of  a  negotiable  oertifioate  of  deposit 
for  value  before  maturity,  and  without  notice  of  equities^  ia  protected 
to  the  same  extent  aa  an  innocent  holder  of  other  negotiable  papsri  bat 
it  snoh  oertiflcate  Is  transferred  whsn  orerdno,  tlM  pnrehaesr  tskia 
It  snbjoot  to  all  def enaea  that  oonld  have  been  made  had  it  not  left  the 
hands  of  tiie  payee.    Firm  NaL  Bank  v.  BMuitif  JTol  Bank.  •!& 
H  KaaoTiABLa  InTBuiaim— Obbtifioatb  of  Dapoarr^lHDomsaaBT 
WITHOUT  Rioovm.  —  When  a  certificate  of  depoeit  is  Indorsed  by  the 
payee  **  without  recourse  "  before  due,  this  is  not  sufficient  to  ohaige  a 
hanaJUU  purchaser  with  notice  of  defenses  existing  egainst  iti    Jihl 
NaL  Bank  ▼.  SaemrUf  NaL  Bank»  018. 
M.  NiooTiABLB  IvantvMan— CsBTiFiOAm  ov  Dmanr— TnABim  m 
wwat  Otkrdui— DsFursB.  —  When  it  appears  from  the  faoe  of  ae»- 
tificate  of  deposit  payable  to  the  order  of  the  payee  on  its  retam  prep 
erly  indorsed  that  it  is  payable  three  months  after  dats^  it  is  a  tiuM  es»i 
tificate,  and  if  trsasferred  by  the  payee  after  the  expiration  of  the  time 
months^  though  before  it  has  been  returned  properly  indorsed,  the  paiw 
ehaser  takes  it  as  then  ovordae  and  aabjeet  to  all  defenses  in  fsTor  of 
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makav  wUoli  eonld  liaT6  b«ea  madt  had  H  nmalned  In  the  handt 
«(  <IM  original  pajTMb  FIrti  Nat  Bank  ▼.  SttmrU^NoL  Btuik,  818. 
Bl»  HMonAHA  Imntuxum— OunnoAn  of  Diponr— Obom  Dbuv» 
sr  M  i¥l«.  —When  m  mgotiabla  oertifioala  of  depocik  is  transfarrad  whan 
•rardna,  tiia  maker  may,  in  an  action  thereon  by  the  parohaeer,  set  off 
any  oross  demand  existing  in  his  favor  against  the  original  payee  at  tha 
time  of  the  transfer.     FirH  Nat  Bank  ▼.  Btewritff  NaL  Bank^  618. 

1&  HaoonABUi  ImnreuMKinRi — Obiitifioatb  ov  DsFoaxr — Rrubm  of  wb^ 
woam  8in&  •—  When  a  eertifioata  of  deposit  in  the  ordinaiy  form  is  pay* 
•ble  on  its  retam  duly  indorsed,  a  return  and  tender  of  the  oartifioata 
properly  indorsed  is  not  a  condition  precedent  to  the  right  to  maintain 
an  aotion  thareon.    Firat  NaL  Bank  ▼.  SecurUif  Nat  Bank,  618L 

Wk  OoixmioHi— LtABiUTT  lom  Default  of  Oorribpoxdbiit.— Ahaak 
wiiioh  laoeiTOs  for  oolleotion  merely  a  note  or  draft  payable  at  a  diataal 
pointy  wWk  an  understanding  that  suoh  oolleotion  is  for  aiooommodatioin 
aBly»  or  that  it  shall  roeeiTo  no  compensation  beyond  the  onstomary 
oKohanga,  is  not  liable  for  the  defsnlts  of  a  suitable  and  ropntablo  oor* 
roapondent  at  the  plaoe  of  payment^  to  whom  it  has  forwardad  anoh  note 
m  draft  with  proper  instmotions  for  tho  oolleotion  and  romittaaoo  of  tho 
prooeoda  thereof.    FbrU  NaL  Bank  t.  Sproffue,  6ii. 

8i»  OoLLionoHa— LiABiLnrr  of  Tbaksmittimo  Bahk.  — Tha  ozohango 
■anally  eharged  by  banks  for  the  transmission  of  money  to  distant  pointi 
is  not  snffioient  consideration  to  support  an  implied  promiaa  on  the  part 
of  tha  forwarding  bank  to  insure  against  loss  on  aooonnt  of  the  l^rand  or 
iaaolTonoy  of  its  correspondent  to  make  collectiona.  Fh^  JITot  Batik  ▼• 
Bpragve,  64i. 

Wk  OoiLLnmovs— LiABiuTT  Of  FoRWAVDnro  Bank.  —Tho  liability  of  a 
bank  taking  a  note  or  bill  for  oolleotion^  which  is  payable  at  a  distance^ 
•stands  merely  to  tho  selection  of  a  suitable  and  competent  agent  at  the 
plaoa  of  payment^  and  to  the  transmission  of  the  paper  to  anoh  agent 
with  proper  inatrnotioB%  and  the  corresponding  bank  ia  the  agents  not 
of  the  transmitting  bank,  but  of  the  holder,  ao  that  auob  bank  is  not 
Uabla  for  the  default  of  the  correspondent  aolootod  with  dao  mn,  FIni 
Mtik  Batik  T.Bpragm^  Mi, 

BEQUEST. 
8ae  Mastkk  akd  Sirvavf,  L 

BILLS  OF  LADING. 

Sea  WARBHOUSBMBir,  % 

BONA  FIDE  PURCHASSR9L 
•aa  Bivn^  8;  Bxiounox,  5;  Partitioh,  2;  Pohjo  Lum^ 

BONDS. 

li  Wsrma  Sxiootbd  nr  Blaitk.  —If  a  bond  is  ezeouted  in  Uaak  bafofoft 
Jaatioe  of  the  peace,  who  is  told  what  he  shall  afterwards  insert  in  tho 
blanks,  and  who^  disregarding  his  instructions,  inserts  different  oondi* 
ikm,  tho  bond  aa  thus  filled  out  is  not  the  bond  of  the  person  thnsaign* 
ingit.    Bkkards  Y.  Da^,  lOi. 

%  Damaoib  UxDUt  iNDiMHirr  Bond.  —  When  an  assignee  of  a  mining  leasa 
kaa  giTon  aa  indemnity  bond  in  a  certain  amount  in  which  he  covenanti 
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to  in  «p  holw  ande  b  protpeoting  for  m%  Mid  to  fcscp  gftl«  Ik 
Mid  oloteJ,  a  rtoorerj  for  a  breach  of  the  eovenant  eaaiiot  ho  had 
Iha  whflk  anMUit  aamed  in  tho  bond,  bat  wiU  be  Uiaitod  la  the 
agee  aotaally  eattained.    Kedt  ▼.  Bkber,  848. 
IL  Damaoka  Undir  Indbmnitt  Bondl  —  When  an  aaaigaeo  of  a  miniBf 
hae  giren  an  indemnity  bond  in  a  certain  anumnt  in  whiah  ha 
to  indemnify  the  aasignor  againet  tha  elaima  of  a  tidid  party 
against  damagee  by  the  oporation  of  waahlng^  Iha  laooroty  will 
limited  to  the  amonnt  named  in  the  bond.    Keek  r.  Bkbtr,  84C 
C  DaKAOB  —  IVDIMMITT  OM  FoKnaTBD  LSASI. — WhoB 

■dning  leaae  haa  allowed  it  to  become  forfeited,  and  thoa  diihlad 
aelf  from  performing  coranante  contained  in  a  bond  givaa  ta  Ua 
the  latter  may  lae,  from  tima  to  time,  for  royaltiea  daa  aad 

arieing  from  breaeh  of  tho  ooTeaanti  or  ha  maj  tnal  Iha 
aa  reeoindod  a«d  daia  damagee  in  om^  aatUMi  te  Ika 
Etek  T.  ^iefter,  84C 

8aa  RAn.inABi^  8;  TBXA^  & 

BOOK  A0001JNT& 
iaa  Nmoiiablb  Iv«niuMBn%  H 

BOOKKBBPBRS. 
8ae  WinnmBi^  Ik, 

BOOKS  OF  AOCOUim 
8oa  BviDBNGi,  18-17. 

BOROUGHS, 
iaa  MmncBPAL  CoRvomaiiMnk 

BRIDGBS. 
8ae  HioHWATB,  4^  8L 

BROKBR& 

«•  CtoMMBBioim.— Before  a  broker  aan 
alone  for  Belling  property  it  mnet  appear  that  he  prooarad  a 
af  snflloiant  peoaniary  ability  to  make  a  purchase*  Thoogh  tha 
prooarad  by  the  broker  enters  into  a  contract  of  parahaae^  yat  if  ha  la 
Bol  abla  ta  ooinply  with  his  oontraot^  and  the  seller,  in  aaoeptiag  him 
aa  the  pnrbhaser,  did  not  rely  opon  his  own  jndgmont^  bat  rather  npon 
thai  of  tha  broker,  the  latter  is  not  entitled  to  oommisriflnai  Hm  pra^ 
dnotion  by  tho  broker  of  a  person  as  a  parohasar  ia  an  impliad  wprassn 
lalian  on  his  part  that  snob  person  is  abla  finaneial(y,  aa  wall  aa  faa^y 
and  wining^  ta  parohase.    Butier  r.  Bafar,  88I7« 

BURDEN  OF  PROOF, 
•aa  Bwnum  smm  Wvf%  8|  IvsvnAaoi,  14;  Miflnn  urn  tamM^  H  . 

OANOELLATION. 
iaa  TnuMAxcM,  1% 
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OAERIERa 

|»  Twamowmat  of  as  to  Rhowlunh  of  Lm itatiov  itpoh  Leabilrt  of.  — 
Ib  fhe  abteno^  of  Irrad,  oonotalmentr  or  improper  pr»otioo»  tho  legal  pro^ 
SomptUNi  1%  tiiol  itipalatione  limiting  the  oommon-law  liability  of  oar» 
Fion  oontained  in  a  receipt  given  by  them  for  freight^  were  known  and 
•Hented  to  by  the  party  reoeiTing  it.    BaOau  v.  JSkwle^  881. 

tt»  A  SnrvLATioH  Limitino  nn  Liabxutt  of  a  common  oarrior»  la  tiM 
•vont  of  looi  of  gooda  throngh  bia  negligenee,  to  an  amount  epeolfied  la 
Iho  reoeipt,  onlev  the  Talno  of  the  property  is  therein  etated  to  bo  of 
a  greater  amonnt^  meaenrea  the  amount  of  hie  reeponaibilityi^  and  ao 
ftoorery  oaa  bo  luid  againat  him  in  oxoeas  of  snob  amonnk  Battm  t* 
Jfarl^aSL 

IL  Lomnra  LiABiurF  worn  NaouoiFoa  —While  a oommon  earrler  oaaaol 
bj  oontraet  linil  its  liability  for  negligence^  it  may,  by  contract  with 
Iho  ahippor,  fix  the  Talvo  of  gooda  intmeted  to  it  for  shipment,  and  estof 
kim  from  claiming  that  thoy  were  of  a  greater  valno  in  an  notion  to  fo> 
aorer  oompensation  for  their  loss  throngh  anoh  negligenoe.    Battm  ▼• 

Bto  Railroads^  19-28w 

OASHIEB. 
Bto  WnNisiii^  0L 

CAVEAT  EMPTOR. 

Bto  BXMOTOBS  AND  ADKIlffmTEAVOa^  4 

GERTIFIOATES  OF  DEPOSIZ 
See  BAMKfl^  2;  7-lflL 

OERTIORABL 

H  lb  Wmam  Bbouib  bi  Bibiotid.  —  A  writ  of  owlipfarl  oaaaol  %o  M» 
loctod  to  an  ez*offioer  after  he  has  parted  with  the  record  whioh  II  k 
■oaghl  lo  havo  roriewed.    In  re  Daneet  768w 

ft  CtooLuivaiiMt  OF  RiooRi>.  —  In  reviewing  a  Jndgmsnl  of  a  JastlsA 

oonri  upon  a  common-law  writ  of  certiorari,  the  reoocd  impcrls  F«i|ff 

aad  cannot  be  contradicted  by  the  sapplemental  rotara  of  Iho 

Asa  JMMM%  7ML 

See  AFPaAi^  L 

CHARTERS. 

See  C0BF0RATI05%  X 

OHATTEL  MORTaAQES. 

6F  Thmmnom  as  AmanHo  VAUDirr  ov.— Taklag 
a(  aorlgsgod  property  by  the  chattel  mortgagee^  to  bo  anffidoat  lo  oua 
imgalarilisi  ia  a  roid  mortgage  or  render  it  Talid,  mnsl  bo  dthir 
■adsr  Iho  aathoiity  of  a  written  instmment  valid  and  snAcienl  fsv 
Ikol  porpoos^  or  aadtr  some  parol  consent  of  the  iatr|geitB»   MB» 

F*  iNITyf  MH» 

Bto  CoaFoaAnoan  t8i  FaAoavLaar  OoaTiri 
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ABANDONMENT. 
MimmiAai  asd  Diyobos;  Specific  Psrioiiiiaiioi,  f. 

abuthno  owNERa 

Bm  Raileoam^  1S-18|  WrrNissHi  t. 
AOCBPTANCB. 

8m  COBPOKAnOXB,  7« 

AOOB8ARIB8  AND  AOOOMPUOBa. 

>ll%  Wbd  abb  Rioardbv  A8.  —  All  persons  who  are  pretMil  •• 
of  a  wrongful  aoI»  and  partioipAto  theroin  by  ooanssi 
mMd^f  aro  regarded  as  prioeipals,  and  held  liable  as  sneh;  and  tiM  m 
nbpMvalbeveBiBflriminaloasea.     WiUiw.lMeai.4M. 

8ae  AflSAVLT,  & 

AOOOMPUOBS. 
8m  Aooj 


AOCX)UNT  BOOKS. 
8m  B?iDuro^  lS-17* 

A0CX)UNT8. 
8m  OrnKtmATiom,  8S|  SQuirr,  !• 

AonoNa 

4l  OoBroBATioir8»  tB|  JoDoiiBira%  19|  Bailboam^  if-flb 

ADULTERY. 
8m  liABmiAoa  a»  Diyobo^  6-111 

ADVERSE  POSSESSION. 
8m  PAKnxnur,  1«  a 

ADYERSB  USEBk 
8m  lMnan%  1,  Si  HunwAii^  if 


AFFIDAVrrSL 
8m  JpiHiMWW,  11;  Mkchakio*8  Lrit,  14t  Plbabow,  ^ 
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AG1SN07. 

L  Wbrdio  SzBOimD  nr  Blahk.  —  One  who  signs  a  blank  pieoe  of  pspv 
•saaoi  bo  boand  bj  tho  obligataoa  sabseqaently  written  therein  Bales 
II  osa  bs  ehown  that  bo  gaTO  tho  person  who  wrote  it  authoritj  to  do  sil 
Rkhard$  ▼.  Day,  704 

%  Ltabilttt  of  FfiiNaPAL  rom  Agbhts'  Acts.  —  The  principal  Unspeo* 
sible  for  the  act  of  an  agents  when  done  within  the  scope  of  fail 
aothority,  thongh  in  TioUtion  of  a  role  or  instnietioa  of  the  prhieipsl, 
anknown  to  the  persss  dealiog  with  the  agenL  KammiB  Otjf  etc.  A  Mm 
Oa  ▼.  Higdon,  119. 

&  A  PaiNOiFAL  n  LiAVLS  TO  Thibd  PmtsoHs  XH  A  CmL  Suit  vob  nn 
FsAiTMb  T}mfaaf%  Oonobauckkts,  MiaRBPRSsasTATiova,  ToaTS*  Nn- 

LIOSHOHi   AVP  OTHBB  MaLFBASAVOM  OR  MiSFRASAROBS  and  OtnisSieBS 

of  daty  of  his  agent  ia  the  oonrse  of  hk  employment,  although  the  pm> 
•ipal  did  not  anthoriie»  justify,  or  participate  in,  or  know  of  sneh  mis> 
•oodnot»  or  even  forbade  or  disapproved  of  il  F\ftk.Avu  Bamk  t.  Av^ 
8wmd  St,  cte.  JTy  Oo,^  712. 
4  Prbsokal  Liabilitt  of  Agbnt. — One  who  assnmes,  withoat  aa^s^ 
ity,  to  act  as  the  agent  of  anoUier  and  to  sign  his  aamo  to  a  dar 
bill  as  maker,  is  not  himself  personally  liable  thereon  wlien  there  fa 
nothing  on  the  face  of  the  instrnment  to  show  that  he  personally  pte»- 
less  to  pay  the  amount  named  therein.    CoU  w.  (/Brien,  616. 

0»  Bavks,  16;  CoRroRATTOits»  20,  29,  31,  '99,  40;  Dbbds,  2;  Emmmm,  9| 
Irsurakcb,  7,  11;  Landlord  awd  Tbnant;  Nbouorncr,  3;  Nbs<v 

TIABLB  ImSTRUMBNTS,  11,  12;    VbNDOR   AHD   PoROHABBB»   2|    WARBi 
■OUBBMBir,  2|  WnHESSBS,  4^  6. 

AIDING  AND  ABETTING. 
See  AocBSBARTBs;  AnAiar,  S. 

ALIMONY. 
Bee  OovTSiOTi  Ikboltrnot;  Marriagi  avd  Dprnmiam^  ?• 

ALTERATIONS. 
See  QuAMAnrr,  2;  Mbcbanio*s  Lnsr,  8^  6. 

APPEAL. 

I.  DarmiTB  Rboord.  —  When  the  record  on  appeal  is  defeetlTe,  tte  rs^ 
edy  is  by  eerOorari  or  by  stipulation  correcting  the  error;  bat  the  watn 
filing  of  oertified  copies  of  omitted  instructions  will  not  remedy  the  n^ 
regularity  of  failing  to  set  them  out  in  the  record.     Bedk  ▼.  DoweB,  647. 

&  Mbw  Trial,  Motion  for  hot  Nbcbssart,  Whbn  Casb  Tribd  bt  GooBff 
W1T&0X7T  JuRT.  —  When  a  trial  is  bad  by  a  eourt  withoat  a  jary,  the 
question  whether  the  finding  of  the  oourt  is  contrary  to  the  evideaos 
■lay  be  reviewed  on  appeal,  although  no  motion  for  a  new  trial  was 
made  before  judgment.  North  Hudtom  MuL,  BuUdmg  tte»  Amn  v. 
CJbVdf,  67. 

Ik  Duty  of  Trtal  Court  to  Bxamivb  ard  Pars  upor  Issues  ir  First  Ir- 
RTAROB.  —  It  is  the  duty  of  the  trial  oourt  to  judicially  inveetigala  and 
upon  questions  raised  on  the  trial,  and  the  supreme  eourt  will  not 
rame  the  bnrden  of  that  duty  in  the  first  instauoe.     North 
MwL  Bvilding  ate.  AiCn  r.  Ckiids,  67. 
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L    TaSLLHOI  MTWIM  A  PtBABINO  AND  AH  iNSTRUlCm  OWWEMMD  TK  Bfl* 

iiBiaifh«Miiidir€uiiMillMvrg«dforth6finttime«iappMl.  JWdbiBw 
HUtl  Ox  T.  ItUemaHonal  de,  BneamfnneM  Co,^  234. 
iw  RxYiBW  Of  OftDBA  OvKHBULiMa  Dkmubrbb.  —  ErroT  ia  •vermllng  % 
»  damurrer  to  an  anawer  will  not  b«  reviewed  m  appeal  when  a  npU^ 
•atimi  liaa  beaa  filed  after  the  demarrer  haa  bata  oTermledt  and  th# 
aaswer  la  defeotiire  and  nneertaia  in  form  aC  aTwmeBl^  m  la  saoh  bmI* 
tare  aa  eaa  be  eared  bjr  rerdioti  Otherwiie  whaa  tiM  aaawer  fella  la 
akata  faati  eaflieieat  la  ooaatiiaie  a  oaiue  of  aottoa.    Moffmotid  ▼•  Via* 

9L  XriDKMaa  rtua  DafiirDAiiT  OovLa  not  Rbav^  Saaoa  nr  Buaomi^ 
If  defendant  eeeke  to  eaoape  from  an  inatrnment  rigaed  bj  biai,  aa  tha 
groand  that  be  aonld  not  read  aad  ite  oonienta  ware  miarepreeented  la 
kiaip  aad  after  teetif/ing  that  he  ie  anable  la  read,  aaaaea  Iwa  athev 
witnenea  to  teatifjr  ta  the  same  faot^  bat  their  aTidence  la  azeladed» 
iUa  ajceliuion  is  rereraible  error  if  the  defendant's  inability  la  read  ia 
■al  eeaoeded,  aad  tha  aonrt,  la  its  oharge  la  the  Jury,  informa  them 
Ikal  they  ara  aot  bonad  to  take  the  defendant'a  statameal  beaaaaa  aC 
Ml  iaterest  ia  tha  resalt  of  the  suit.  The  defeadant^  if  Iba  qaeatioa 
was  still  aa  opaa  oae^  had  the  right  to  fortify  hia  aridaaaa  la  aaj  way 
that  ha  aonld.    Pagt  ▼•  Krekey^  731. 

IL  Baroar  ov  Bxpntr  Should  not  bi  Adottid  ar  TaiAL'Oovaf  wrruoot 
JuDiaAL  Examination.  — In  an  action  by  a  eorporatioa  against  ita 
president  aad  Ireasarer  to  recover  for  loisea  alleged  ta  bare  baea  sna* 
talaed  throngb  their  negligent  and  naanthorised  aofei^  il  la  arror  far  Iba 
Irial  oonrt^  without  judicial  examination  aa  ta  its  aoooia^  aad  Jaatio% 
la  adopt  aa  a  basb  of  judicial  action  against  the  defeadaaH  Iba  raporl 
at  aa  azparl  aooountant  employed  by  the  plaintiff  to  examine  lata  iti 
aooooata  aad  aaoartain  the  extent  of  each  alidad  lotMib  ilTefil  Ad* 
Ml  MwL  BtMkig  He.  A$$'n  v.  ChilcU,  57. 

C  Nov-FUJiFniaiA&  Brbob.  —Where  the  matter  aet  ap  la  a  apeolal  plaa 
ia  aavertd  1^  another  plea*  the  anstaining  of  a  demurrer  to  tha  special 
plea»  If  error,  la  error  without  prejudices  ^aaeofl  (^  He,  JL  B.  Ook  w» 
Bigdom,  119. 

HL  PAKmn^  IiiFBOPBa  JoiNDxa  ot,  not  a  G  aoond  lom  BavBaaAL  oa  Jasflk 
Maai^  — Tha  misjoinder  of  a  married  womaa  aa  a  par^  dafaadaal  la 
Bol  a  dafeet  which  will  cause  a  rarersal  of  tha  judgment^  baoaaaa  hm 
aaa  ba  alrioken  out  eren  ia  aa  appellate  aourl     BmMk  ?•  Cbd^ 

Baa  IvaoaANOi^  10;  TaiAi,  %  Ui 

APPBARAKO& 
Bta  llABBiAaa  and  Divoio%  UL 

APPLICATION. 
Sm  DiBTom  AND  Oaaonoit 

APPROPBIATiaNSL 
See  WATBaoovaaaa^  ML 

ARBFTRATIOir. 

See  Insubano^  8^  il 
Yab  zxzm.  -at 
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UCnCLB  OF  IKOORPO&ATIQK. 
IBPOBTAnCK. 


ASSAULIL 
H  MauwaM  mnm  Dbam.t  Wbamw  ^  What  Gomi 

MB  pointi  a  rifle  or  other  firearm  at  anotiior  and  throatons  la  bloiw  bit 
kaad  off  if  he  dooo  not  turn  aroand,  thii.  In  law,  aonititatea  an  aawal^ 
llthoBglk  H  ie  aal  prorod  thai  Ihe  gnn  was  loadodi  and  a  dirooftion  by 
Iho  aovl  la  aoqmit  is  arroaoou.  It  is  la  bo  pronoMd  thai  Iha  gsm  wit 
loaded,;and  the  iasl  Ihat  it  was  not  loaded  is  a  aMtttwr  ol  diiiii^  JM 
▼.  JTerrsa^  970. 
ft  AflSAVLT  10  Muson  ^  Jamsmnwt — DncBipnoH  of  Wbavok  —  Ab  ia> 
diotmoBt  for  an  asoanll  with  Intonl  la  mudory  al  oommoa  law  m 
ft  olatals^  whtdh  does  not  spedf  jr  Iho  Instramenl  nooeseaiy  to  ba 
Mod  Bol  state  tha  iastramenl  ar  mesns  amployed  by  Hm  asssilsnl  Is 
affectoata  tha  mnrderons  intonl^  The  meaas  af  offMting  fho  mnrdarsas 
Inlenl^  or  the  oironmstanoes  orinoiTO  of  the  deeign  with  whidi  tha  aetii 
done,  are  matters  of  oridaaoo  to  the  jnrjr  to  demonstrato  tha  intant  aal 
Bol  nsossway  ta  bo  iaooiporatod  in  the  iadiolmeaAL    Afolf  ▼•  Bktttkk 


H  SviDBiioB  Of  Paitioxpatiov  [SotnoiBHT  to  n  SvnoRXD  «a 
Juar.  —When  tha  teetimonj  shows  that  tha  persoa  who  ia  ohargel 
with  aiding  aaothar  In  tha  oommission  of  an  assault  was  oanying  the 
latter  to  his  baggyi  that  ha  stopped  the  Tohiclo  ia  whieh  Iha  injored 
person  was  being  driTon  three  times^  bj  blocking  the  road  to  fnml  of  H 
with  his  bnggy,  and  that^  when  he  was  asked  to  lot  it  pass^  ha  raplasi 
to  a  waj  alearlj  indioating  that  he  not  only  knew  the  assailanfis  pai^ 
possi,  bnt  Ihat  he  intended  to  assisi  him  actually  to  azeonting  t^^sB^ 
tooro  is  snflicient  oridenoo  to  go  to  the  ]nry  on  Ihe  issaa  whether  lis 
iafendani  was  present^  aiding,  assisting,  adming,  or  oonnsoHng  Iha  s» 
sanity  and  a  nonauit  should  not  be  granted*     WiiU  r*  ImecUf  4S6w 

C  AaauLT  vo  MoBDaB^SmmaiKHOT  of  BviDuiaa  10  Ooimor.  —  Oa  tts 
Irial  af  an  assault  with  intent  to  murder,  OTidenoe  thai  theaoouead  thresh 
anted  to  kill  Ihe  person  assaulted  and  shot  at  him  eereral  limas  with  s 
largo  pistol  loaded  with  gunpowder  and  bulletin  wounding  him  with  il 
least  ona  bullet,  is  snficient  to  ehow  a  preeent  ability  to  oomndl  Ito 
ihaiged  and  to  support  a  oonTiction.    8iaU  ▼•  Skmrkk  Ml 

A8SBSSMBNT3. 
Saa  MraioiPAL  CoBfOBanoa%  H 

ASSIGNMENT. 

MMkWWf  As8T<i!fKR.  —  Baoh  suoessiire  asslgaoe  of  a  Aoas  to  Hi 
tokas  U  sabjecl  to  the  equities  azisttng  between  tha  origiasl  » 
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and  Ui]  Immadlato  MrignM.    Oomnmthi  JTof.  BaiA'r.  Mmwk, 

f-4;  Coimuon^  8;  MmmAmffk  Linr,  S;  11|  Nmotuub  Iv- 

ST&UMKNTa»  6;  Trade- marks;  Tru8X8,  % 

188IOKMBNT  FOB  BBNBFIX  OF  ORBDITORa 

ASSUMPTION  OF  RISK. 
See  Railroam^  SO,  9^ 

ATTAOHMENT. 

AfTienmr  wMeli  m  to  a  def eadu&t  in  the  aotioa  Is  IssBsd  for  r  ^ 
SRm  thaa  hs  is  shown  to  bs  liable  for  bjr  the  ooniplainik  auuil  bs 
Rsidsb  thoogh  la  lerying  the  writ  no  mors  of  his  property  was  ssiflsd 
Huui  Is  soffldent  to  satisfy  the  dsmand  agaiost  hinii  Knmeiif  w»  CWI* 
fk'wJM  Satk  Bmik^  18S. 

Sea  OoRroRATXO]i%  28^  80. 

ATTSSTATIOK. 
See  WiLLik  11. 

ATTORNEY  AND  CLIENT, 
■sa  IvsaMRMii^  t;  Marriaor  akd  Divobo^  il 

AUSTRALIAN   BALLOT. 
Sea  BuBonoNa,  8^  10^  IS;  18L 

BAILMENT. 

Am  Dxsr,  Dunxonox  bbtwbrn. — When  an  lAsntieal  thtng  ia 
to  be  reatored,  though  in  an  altered  form,  the  oontraot  Is  one  of  batt- 
nent^  bat  when  the  obligation  is  to  restore  other  things  of  the  lika 
kindt  and  equal  ia  Talae,  it  beoomea  a  debt     WHhtreU  r.  (ySri$m,  UL 

BALLOTS. 
See  Blrctioms,  8-18. 

BANES. 

i»  DnomoR  whiv  a  Ornirai.  Crbditor  Mrrrlt.  —  Wlien  RMoey  do* 
llTered  to  a  hank,  though  far  aome  specifie  purpoee,  aa  for  instanoe  hi* 
vestment  in  a  mortgage  seeority,  has  been  mingled  with  the  funds  of 
Ills  bank,  there  is  no  reason  why  the  depositor  should  be  preferred 
•  abave  any  other  ereditor.  Though  the  money  was  deposited  by  a  tma- 
Iss^  yet  beoanse  It  oan  no  longer  be  identified  as  a  dittinot  fund  and 
la  ao  mixed  up  with  other  funds  that  it  cannot  be  eeparated,  the  bene* 
fieial  owner  ean  no  longer  reach  11     Wethereil  ▼.  O'Brien,  221. 

IL  Obrrral  Drposit  — Chrok  Drpositbd  as  Ihdrmnitt.  — When  a  check 
bdepoeitedinbank  to  indemnify  the  sureties  on  an  appeal  bond,  and 
the  bank  issues  a  certificate  of  deposit  reciting  the  appeal  and  the  gir* 
lag  of  the  bond,  and  that  when  the  aureties  are  diseharged  the  depoeH 
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li  to  be  returned,  tbt  depodfc  !■  a  general  ene,  anci  after  It  hm  lm« 
Mingled  with  the  other  money  of  the  bank,  and  ite  identity  loe^  Ihi 
depontor  le  not  entitled  to  a  prior  lien  as  against  the  otiier  ereditoit  el 
the  bank  in  the  event  of  its  insolreney.  Saoh  depoeit  createe  the  rIbp 
Hon  of  oreditor  and  debtor  ai  between  the  bank  and  the  depositor,  sal 
the  latter  is  only  entitled  to  the  rights  of  a  general  creditor.  Jfv> 
tual  Ace  A$8'n  ▼.  Jacobn,  302. 

IL  Obvbral  Dbfosit.  ^  When  money  is  depoeited  in  a  bftnk  withevt  asf 
«ndsrstandinj{  that  ths  ideatioal  money  shall  be  retnrned,  bat  only  tkst 
a  like  sum  of  lawful  money  shall  be  repaid,  the  deposit  is  general,  ths 
hank  is  permitted  to  nse  the  money  in  its  business,  and  the  relatioa  si 
iebtor  and  ereditor  Is  ersated  by  the  transaction.  Muiuai  Act,  Atin  ▼. 
JaeOm,  802. 

4  Wnv  THBRi  n  av  Obdihart  Okhbral  Dxpobr  in  the  bank,  there  ii 
an  implied  undertaking  on  its  part  to  restore,  not  the  same  fand%  hoi 
an  equivalent  sum  wheuever  it  is  dsmauded.     WethertU  r.  O'Brien^  S2L 

IL  SraoiAL  Deposit.  —  When  money  of  any  description  is  depoeited  in  hnnki 
and  the  identical  gold  or  siWer  or  bank  bills  depoeited  are  te  be  ts- 
tamed  to  the  depositor,  the  deposit  is  speoiaL  It  it  then  the  duty  si 
the  bank  to  safely  keep  and  return  the  identical  money.  Mmtmal  Ati, 
A$$'n  ▼.  Jaeohn,  302. 

C  BraouL  DBPOsrr,  what  b  hot.  ^If  one  goee  to  n  nvingB  bank  wttk 
Money,  stating  that  he  wishes  to  have  it  loaned  on  a  reel  tstate  mert- 
gifs^  and  ths  banker  nndertakse  to  so  lean  it  when  an  opportunity 
offers,  but  it  is  turned  over  to  the  eashier  of  the  bank  and  mingled  with 
•ther  money,  and  a  psss  book  is  inned  showing  the  deposit  of  the  money 
In  the  savings  department  of  the  bank,  this  is  not  a  special  deposit 
thongh  the  banker  was  told  that  the  money  was  to  be  left  with  him  vbp 
til  it  could  be  loaned,  and  that  he  should  take  care  of  it  nnttl  be  oonld 
find  a  pUoe  to  loan  it  on  a  real-estote  mortgage.     WtiktrM  r.  iyBHm 


f.  NnoonABU  iMgrnumuw.  — OnnnaATBi  ov  Dnroarr  fa^thanannl  fon^ 
issaed  by  a  bnnk,  and  made  payable  to  bearer  er  eider,  are  nnsHslJa 
Fkwi  Kai.  Bamk  r.  Smmritf  NaL  Bank  818L 

H  KaoanABuIniTBirirurBi--CBBnnoATBOvDirotR— Tbahvib  — Il» 
Furans.  —  A  homa  JUU  pnrehaser  of  a  negotiable  oertificate  el  depnrit 
for  Talne  before  maturity,  and  without  notice  of  equities^  ia  proteeted 
to  the  same  extent  aa  an  innocent  holder  of  other  negotiable  paperi  ImA 
If  each  eertifioate  Is  transferred  when  ererdns^  the  porehassr  tskas 
II  anbjeot  to  all  defenses  that  oonld  have  been  nude  had  it  not  left  the 
hands  of  the  payee,    jnm  NaL  Bank  ▼.  B^cmrUt  NaL  Sank.  •!& 

H  KnooTiABLB  IvaTBUMnm— OnBsinoATn  ov  DBPosrr^lNBOBSsnR 
WITHOUT  RiooirBn.  —  When  a  oertificate  of  deposit  is  indorsed  hf  Hm 
payee  '*  without  reconrse  "  before  due,  this  is  not  sufficient  to  bhaifa  n 
hana  JUU  purchaser  with  notice  of  defenses  existing  against  IIl  Jlnil 
NaL  Bank  ▼.  8€enrU^  NaL  Bank^  «18L 

M.  Nbootiablb  IvBrBUXBBTi— Cbbtivioatb  ov  DiPoeiT— Tbahbvbb  «p 
WHBH  Otbbdvb — DarBBBBB.  —  When  it  appears  from  the  faoe  of  n  oer- 
tificate of  deposit  payable  to  the  order  of  the  payee  on  its  retani  prop 
erly  indorsed  that  it  is  payable  three  months  after  dats^  it  Is  n  timo  ooib 
tificate,  and  if  transferred  by  the  payee  after  the  expiration  of  the  tiirea 
montlis^  though  before  it  has  been  returned  properly  indorsed,  the  psfw 
chaser  takes  it  as  then  OTOrdae  and  anbjeot  to  all  defenses  in  faror  of 
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mak«r  wUoh  eonld  liava  bten  made  had  11  nmaliittd  in  tlie  haadt 
€l  tiM  or^iinal  pajTMb    FIrti  Nat  Bank  ▼.  SmmriiifNaL  Bank,  618. 

U.  HMonAHA  iHsntuxuns — Obbtuioatb  ov  Diponr  «  Obom  Dbicavb 
sr  M4¥Wi. — ^WlMa»iMgotiabl«  Mrtifioato  of  deposit  is  transferred  whon 
orerdne,  the  maker  may,  in  an  action  thereon  by  the  parohaser,  set  off 
any  onus  demand  existing  in  his  favor  against  the  original  payee  at  th* 
time  of  the  transfer.    FirH  NaL  Bank  ▼.  BemrUff  Nat.  Bank,  618. 

Wk  NaooviABUi  ImnrEVMiHTS  «  Obiitifioatb  ov  DrnTom — Rbtvbm  of  a^^ 
mnm  8in&  <—  When  a  oertifioate  of  deposit  in  the  ordinaiy  form  is  pay* 
•hie  on  its  rotam  duly  indorsed,  a  return  and  tender  of  the  oertifioate 
properly  indorsed  is  not  a  oondition  preoedent  to  the  right  to  maintain 
an  aotion  thereon.    FtrM  NaL  Bank  ▼.  SeemUjf  Nat,  Bank,  618. 

Wk  OoixmiDHa— LtABiUTT  lom  Dkfault  ov  OoRRBVOxMnra!.— Ahaak 
wbieh  laoeiTos  for  oolleotioa  merely  a  note  or  draft  payable  at  a  dialaat 
peiat^  wWk  aa  understanding  that  snoh  oolleotion  Is  for  anoommodatioa 
only*  or  that  it  shall  rooeire  no  compensation  beyond  the  onstomary 
•sehango,  Is  not  liable  for  the  defanlte  of  a  saitable  and  ropntablo  oor* 
foepondent  at  the  plaoe  of  payment^  to  whom  it  has  forwarded  snoh  aola 
ar  draft  with  proper  instmotions  for  the  oolleotion  and  remittanoe  of  tha 
prooeede  thereof.    Fbnt  NaL  Bank  t.  Sproffue,  6ii. 

lite  OoLLionoHa— LiABiLnrr  ov  Tbahsmittimo  Bahk.— The  ozchaafa 
nsnally  eharged  by  banks  for  the  transmission  of  moaey  to  distant  pointi 
is  not  saffieient  oonsideration  to  support  an  implied  promise  on  the  part 
•f  the  Isrwarding  bank  to  insure  against  loss  on  aooonnt  of  the  fraud  or 
iasdlToney  of  its  oorrespondent  to  make  collections.  Fint  NaL  Book  t. 
Bpragvef  64i. 

ML  OobLaonoMS— LiABiuTT  ov  Forwabdiho  Bank.  —The  liability  of  a 
bank  taking  a  note  or  bill  for  oolleotion^  which  is  payable  at  a  distanoe^ 
aztonds  merely  to  the  selectton  of  a  suitable  and  competent  agent  at  the 
plaoa  of  payment^  and  to  the  transmission  of  the  paper  to  saeh  agent 
with  proper  instructions^  and  the  corresponding  hank  is  the  agents  not 
of  the  transmitting  bank,  but  of  the  holder,  so  that  anob  bank  Is  aol 
liable  for  the  default  of  the  oorrespondent  leleoted  with  daa  eara.  Jihf 
MtkBaakT^Spragm^MiL 

BEQUEST. 
8ea  Mabtkk  aud  SiRVAvr,  L 

BILLS  OF  LADING. 
See  Warkhousbmsn,  2. 

BONA  FIDE  PURCHASERSL 
■•a  Bivn^  9|  Bxaounox,  6;  Partitioh,  2|  Pvhio  Lum^ 

BONDS. 

|»  Wsrma  BxioimD  nr  Blaitk.  —If  a  bond  Is  ezeouted  la  Uaak  boloraft 
Jaatioe  of  the  peace,  who  is  told  what  he  shall  afterwards  insert  in  tha 
blaaks,  and  who^  disregarding  his  instructions,  inserts  different  oondi* 
Hensb  Um  bond  aa  thus  filled  out  is  not  the  bond  of  the  person  thasaiga* 
tag  it    Bkkards  ▼.  /%,  704. 

%  DAMAaas  UxDca  iNDUCMirr  Bomd.  —  When  an  assignee  of  a  mining  lease 
giTon  aa  indemnity  bond  in  a  certain  amount  in  which  he  corenanti 
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lo  fln  «p  boles  mftde  In  protpeoting  for  ora^  and  to  katp  filM  fa  Nfilr  ^ 

•Dd  dMody  a  roooTory  for  a  breach  of  the  ooTenant  oaaiiol  be  bad  te 
Iba  wbola  amoaat  named  in  the  bond,  bnt  will  be  limited  la  tba 
agee  aotaally  enstained*    Keek  ▼.  Bieber,  84d. 

IL  Dam AOR.S  Under  Indbunitt  Bonix.  —  When  an  aasigaee  of  a  miaiiq^ 
has  gireu  an  indeuiQity  bond  in  a  certain  amount  in  whieb 
to  indemnifj  tba  assignor  against  the  dalma  of  a  tiiiid  paiij  nad 
against  damagee  by  the  operation  of  washings  tba  laeoffiy  will  aai  ba 
limited  to  the  amount  named  in  the  bond.    Ktek  t.  BUbmr,  Bill 

A  Damaqu — IvDBMiiiTT  ov  FoRPBiTU>  Leasm, — When  an  aasigsaa  aC  • 
mining  lease  has  allowed  it  to  become  forfeited,  and  thus  disahlad 
■elf  from  performing  corenants  contained  in  a  bond  given  la  Ua  i 
the  latter  may  snsb  from  time  to  time^  for  royaltiea  dna 
damages  arising  from  breaob  of  the  eorenants  ar  ba  may  kaal  tba 
rasoinded  and  claim  damages  in  ana  nation  im  Iba 
JUk  ▼. /Ue(er,  8ML 

See  Railboaw^  8|  Tua^  & 

BOOK  A000UNT8. 
Sea  NMOiiABUi  Imwnannan,  C 


B00KKBEPBR8. 
See  Wmmai^  i. 

BOOKS  OF  AOCGUNT. 
Bee  Btidbmci»  18-17. 

BOROUGHS. 
Sea  MmnoFAL  OoRronamaiL 

BRIDOB& 
Bee  HiOHWATi,  4^  & 

BROKERS. 

m  OwmMMOOT, — Before  a  broker  aan 
ilens  for  aelling  property  it  mast  appear  that  be  proonrad  n 
9i  salBoiaat  peoaniary  ability  to  make  a  purchase.  Tbougb  tba 
proenred  by  tba  broker  enters  into  a  eontract  of  purebas%  yet  if  ba  ia 
not  able  la  aamply  with  hia  oontraetb  and  the  seller,  in  aaoeptinf  bini 
aa  Ibe  porobaear,  did  not  rely  upon  his  own  Judgment  bal  ralbor  upon 
Ibal  of  tba  broker,  the  latter  is  not  entitled  to  oommiaslonai  Tba 
dnotlon  by  the  broker  of  a  person  as  a  purchaser  la  an  implied 
lalian  aa  bia  part  that  such  person  is  able  flnanoially,  as  wall  aa  lan^ 
and  wiDing^  la  pnrebase.    BuUer  r.  Bakery  807« 

BURDEN  OF  PROOF. 
HmAa»  smm  Wii%  tf  InaunAHoi^  14;  Maann  ahb 

OANOELLATION. 
Sea  laBomAHoi^  11; 


I 
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OAItRIER& 

ov  11  TO  Kmowuumb  of  Locttatiov  vpov  Lllbiutt  of.  * 

b  the  mbMiiee  of  fraud,  oonoaaliiMnt,  or  impropor  praotioe,  tho  legal  pro* 

•Bn&pfiMm  i%  thai  itipnlatioiia  limiting  tho  eommon-law  liability  of  oai^ 

oontained  in  a  reoeipt  given  by  them  for  freight,  were  known  and 

»nt«d  to  by  the  party  receiving  it,    BaUou  v,  Earle,  881. 

▲  8nroi«ATioir  Limitino  thb  Liabiutt  of  a  common  oarrior»  ia  tho 

i%  «f  Iocs  of  goods  through  hia  negligonoei  to  an  amount  ■peoilled  Ib 

vaoeipti  nnle«  tho  Talno  of  tho  property  ia  therein  stated  to  be  af 

Ik  p««bter  amonat^  meanirea  tho  amount  of  hia  reeponaibilityi^  and  ao 

vwery  oaa  W  had  againal  him  ia  ozoen  of  luoh  amonnk    JBaUom  f» 

-le.  88L 

H  IdOirmiO  lAAxam  for  Kaououroi.  -*  While  a  oommon  earrler  aaaaol 
bgr  oontraot  limil  iti  liability  for  negligence^  it  auiy,  by  oontraot  wilii 
Hkm  ahippor^  fix  tho  faluo  of  goods  intrusted  to  it  for  shipment^  and  estof 
kim  from  claiming  that  they  were  of  a  greater  value  in  an  action  to  i^ 
rmr  oompeniatian  fcr  their  loss  through  such  aegligeaoo.    BdUm  f* 

SSL 

8to  Bailhoaim^  19-20w 

CASHIER. 
8to  WasMasEM,  0i 

CAVEAT  BMPTOB. 
8to  Bzaomoas  avd  ADiciNiBTaAToiiik  4 

CEBTIFICATBS  OF  DVPOSIX 
8ae  BAiixfl»  2,  7-18. 

CERTIOBARL 

1»  lb  WH<ni  houLB  mm  BiaionD.  —A  writ  of  eerHurturi  oaaaol  W  M» 
noted  to  aa  ex-officer  after  he  has  parted  with  the  record  whioh  it  ii 
■onght  to  havo  roTiewed*    In  re  Dance,  768. 

IL  OoKOLvnmma  of  Riodrd.  —  In  reviewing  a  JudgmonI  of  a  joslloifW 

ooorl  upon  a  common-law  writ  of  eertiorarit  the  record  imports  ▼sffiify 

•ad  caaaot  bo  contradicted  by  the  supplemental  rstura  of  tha 

Jtofo  aAmm%  7Mi 

Bee  AfpraLi  !• 

CHARTERS. 
8oc  Corporation^  & 

CHATTEL  MORTaAanO. 

mamnom  as  AFrwrrnro  Vaudiit  of.  —  Taking 
of  aortpigcd  property  by  the  chattel  mortgagee^  to  ho  snffioisal  to  oovo 
InogalarttiM  ia  a  Toid  mortgage  or  render  it  Talid,  mnat  bo  oithiT 
aadsr  tho  authority  of  a  written  instrument  ralid  and  sufficient  fsv 
Ihot  purpose^  or  nndor  soma  parol  consent  of  tho  msrlisgnri  Bat^ 
F*  MttfPf  M» 

••0  CoRroaaimi^  IS}  FaAODoun  Oohtrtj 


Index. 


OB06BS  IH  AoncnL 


dBCUMSTAHTIAU 
8m  Sfiwcik  H 

OEVIL  BIOH1I8. 
nMm  Om/vuD  PBUCum  TBiAmk«~]B  Im  alk 
•C  iriUd  ligUAliMi  to  the  eootnry,  ths  owmt  or  — Mgw  ^  * 
•Ihir  plaM  •!  paUio  amiueaMat  mmj  main  Mid  •DfotMaiab 
nfalring  aolorad  pcnou  to  ooonpy  Mparmto  foati  ud  a  Mpanit 
•CllMb«ildiBg  from  white  penoas.   Suoh  rnU  Is  a  imaonabte 

•Dd  Is  Ml  iB  MiiUtfl  Willi  nor  is  Tiolatiqii  of  ttM  th« 
dMMiltotiMMBslte«ioQofttioUBitod8totei.   Tmmff^r. 

OOiBABSTATlOSU 
lIiBHAaa  ABA  ]>IT«lai^  1-lk  ^  %  i^ 

COLLATERAL  ATTAOK. 
10|  MABBiAai  AVD  Jhfoumt  1S| 

COLLATKBAL  SBOURITT, 
17»  19}  KaooTiABUi  IiisTBOiini^  %  1% 

OOLLBOnOH. 
Boo  BAno,  18-101 

C0HBINATION8L 

1 


C0MBfISSIONlBB& 
Soo  RAn.BO4P0^  IL 

C0MMISSIOH& 
Boo  Bsoi 


OOMM OK  OABRISB& 

Boo  OABBIWaL 

COMPOUNDING  FBLONIBL 

I— 'WxAV  warn  vor  Ookstitiiti.— Whona 
m  WMttgfaUy  romoTod  tho  mortgafod  pwiporty,  aad 
and  impriionod  thorofor  giToo  his  note  willi 
yajaoBl  of  Hm  morlgago  dobt,  this  alono  will  Ml  ooiiBiitoto 
Monpoandiag  m  felony  ia  the  ozocntion  of  tho  noto^  aad 
oaanot  be  reUod  apon  by  tho  'sarety  in  an  aotion  oa  tho 
ofidoMOb    OoM  Oountg  Bank  v,  Brieker^  649. 
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a 

&  OttMPOmnWllfl  FlLOUT  mm  Pmj— M.  —  Th«  IwriMg  of  fgpoMm  •tolii  ar  Wfon  J. 

islly  taken  bat  a  right  !•  raodTe  oompaniatioii  for  tha  injurj  aBatalaad, 
md  may  take  a  note  signed  with  raretiee  therefon  and  in  aaah  eaa^  n»> 
laaa  there  la  an  agreement  wdk  to  proaeonte  er  ta  snppreoa  eridenee  9i 
the  erime^  the  daf enae  aC  eomponnding  a  felony  ia  not  nTailabli  againii 
Ctaii  Onwi%  Baak  t.  BrkUm^  Ma 

OOMPBOMIBE 


OONORALMTEHT, 

OtmoURRENT, 
laa  JvBiaDionoH^  %  & 

OOKUDSNTIAL  OOMllUKIOAXIOm 
8aa  Wmnuifl^  7»  fll 

OONnRMATIOH. 
laa  OvAEDiAir  abb  Wabd^  i^ 

OCfRVLLOS  OV  LAWa 
See  BuonoHSi  L 

CONSIDERATION. 
Bonn^  lS-]i|  Cbuoftinoira^  8;  ByiDwoi,  II|  Ijpmm%  %  % 

OONSPIRAOT. 
See  F&AVi^  a 

OONSIITUTIONAL  LAW. 
See  Statuthl 

OONSTITUnONa 
laa  GiTZL  RioHXBi  Statoti^  % 

OONSTRUOnON* 
BLionoH%  1, 4-7. 


OONTBMFZ 
^DvmABTni  OoHTBMrr  KNTiTLiDioMAn  Dmnai  — Wliaa 
defendant  la  a  aait  for  diToroe  ia  in  eontempt  in  failing  ta  ^h&j  ikm 
aC  the  aawl  f6r  the  payment  of  temporary  alimony*  the  aawl  haa 
mm  fawm  to  pterent  him  from  interpoaing  a  defenaa  to  the  mm  Hi  if  the 
Mil  by  atriking  ant  hia  anawer.    Gordon  t.  Chrdot^  WH, 

Mambiagi  and  Divobo%  y. 

OONTRACrrORa 

ABD  SaaVAJIT*  12| 
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ooirrRAcra. 

1»  BiOBT  m  Ora  Paktt  to  Fihxbh  PxRimncAifOB  Aim  isB  Oam 
HAS  Rkpudiatbd  thb  Aorkkm BUT.  —  A  eontneiing  party  who  hM 
etriilii  things  %m  do  nndor  hit  eontncti  hat  bo  right  to  procoed  ti 
ozeoatd  it  after  h«  hai  been  notified  that  the  other  party  to  the  oontnMl 
will  not  stand  by  hia  oompaot;  and  the  mere  fact  that  the  oontnet  haa 
been  made  with  sereral  joint  oontraotora,  while  the  refusal  to  porfeta 
haa  emanated  from  only  one  of  them,  does  not  affeet  the  opontaoa  of  the 
rnle.  Hence,  when  one  haa  agreed  to  oreot  a  building  for  tw«  porwa 
who  haTe  bound  themselFea  jointly  to  pay  a  oertain  ana  for  tho  wori^ 
bat  before  entering  upon  the  performance  of  the  work,  ia  notified  by  oat 
of  those  persons  that  ho  will  not  carry  ont  his  part  of  the  oontraet^  tho 
allowable  and  only  proper  oonrse  ia  to  treat  the  oontraot  M  broken  by 
both  the  joint  oontraotora  and  sne  for  damages.  The  party  who  has 
oontracted  to  areel  the  building  cannot^  under  sneh  oircumstances,  ga 
«n  and  completa  il^  aad  raoover  the  oontract  prioaw  Darnt  r.  MroMtos 
78S. 

%  PoRORASSB  iFih>m  OoMTRAOT  Bbtwihi  Thibd  PnaoiiaL  Whstiibb 
AvFierao  bt  BxuTma  Bqditus.  —  Whoa  a  party  furniahea  the  money 
and  becomes  the  purchaser  of  property  under  a  oontraot  nade  botwoea 
third  persons,  he  takea  subject  to  such  contract  and  all  oquitiaa  •» 
isting  against  il     Chicago  He,  Cab  Ofk  t.  Terhet,  81  & 

IL  Rrsoi&sioir  or  Comtract,  Pirpktratob  or  Fravd  mam  vo  Biobt  tol-^ 
The  perpetrator  of  a  fraud  by  which  a  oontract  haa  bean  induoad  haa  mm 
right  to  rescind  the  contract.    Otmiher  r.  Vib'ieh,  82t 

4  No  Gauss  or  Acrioir  or  ToKr  Abisbi  ibom  vhb  Bbbaoh  ov  a  Dutt 
Obbatbd  bt  Contract,  unless  there  is  some  privity  of  oontnet  bo* 
tween  the  defendant  and  the  person  injured.  Heiur  ▼•  Kingtimid  oflb 
Hfg.  Co.,  4S2. 

9k  Tbadb,  Rbstraibt  or.  —  An  agreement  is  rostndnt  of  trada  la  not  aba» 
lutely  Yoid  on  the  ground  of  public  policy  because  it  aztenda  throa|^ii8Bi 
the  state.     Herruhi^y,  BouUnecm,  850. 

C  Tbadb,  Rbstbaibt  or.  — An  agreement  by  a  teacher  with  hia  omploysr 
that  ho  will  not  for  a  year,  after  the  ond  of  his  serrioea,  teaoh  the  GennaB 
SB  French  languagea  or  any  part  thereof^  nor  be  in  any  way  ooonooiad 
with  any  persons  or  institutions  that  teaoh  them  in  the  state  of  Rhode 
laland,  is  Toid  because  it  is  unreasonable  and  axtenda  beyond  anythsBg 
apparently  neceseary  for  the  protection  of  such  amployor.  Htrrtak^ 
▼.  BaiUineau,  850. 

7*  Tbadb,  Rbstraint  or.  — All  Coubinatzobs,  whether  of  oapitaltsts  oral 
workmen,  for  the  purpose  of  influencing  trade  in  their  speoial  faror  bj 
raiaing  or  reducing  prices  are  so  far  illegal  that  agreementa  to  ooaibiiia 
oannot  be  enforced  by  the  courta.     Afore  r.  Benneii,  216. 

IL  Tbadb,  Rbstbaibt  or. — An  Aorbbubnt  Bbtwbbn  Mbmbbbb  or  am  A*> 
■OdATioB  or  Stbboobaphbrs  to  be  bound  by  a  schedule  of  pricoe  to  bo 
fixed  by  the  association,  and  not  to  compete  with  each  other  by 
or  offering  to  take  a  less  price,  is  contrary  to  publio  policy  and 
foroeabla.    Mort  r.  Bennett,  216b 

Bonds,  4;  Brokbbs;  Carbibbs,  8;  Cobpobatiovb,  S;  8;  %  SS»  80|  Da»> 
AOBs,  1;  iBsoLrBBor;  LiOBNSB,  2,  8;  Hbohanio*8  Libb,  is;  It;  PASfl^ 
BBRSHiF,  I;  Salbs;  Sbbticbs;  SrBoino  pERroBMABOm  OfimiBBi 
Usury,  1;  WiTMBS8B%,4i 
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CONTRIBUTORY  NEGLIOENCB. 

8m  MABxn  Avo  BiRTAav,  11;  NiOLTouroi^  5|  Railboam^  tfptB,4l^ 

42^  4a. 

CORONERS. 
See  SviDiNCB,  7.    . 

CORPORATIONS. 

L  lb  AoQviAB  TBM  RiOHT  TO  BB  A  CoBPOBATioif,  the  prescribed  eUtotorjr 
oonditione  mxu%  be  subetautially  oomplied  witn.  People  t.  MinUecUo 
Water  Oo„  172^ 

ft  Oboanizatioii  or.  —  A  eorporation  rnnet  haTe  »  fall  and  complete  or. 
ganimatioii  and  exietenoe  aa  an  entity  and  in  aooordanee  with  the  law  to 
which  it  owes  its  origin  before  it  can  assume  its  franchise  or  enter  into 
my  kind  of  contract  or  transact  any  business,  and  whatever  be  the  mode 
proscribed  by  the  act  of  incorporation,  a  substantial  compliance  with  all 
tho  provisions  of  the  law  under  which  it  is  created  is  required  before  tiio 
•orporation  can  be  said  to  have  such  an  existence  as  will  entitle  it  to  d» 
bnsinosa.     WaUon  t.  OUver,  80ft. 

%  bAPBRVBor  OROAvnATioN—  Pbrsonal  Lxabilitt Of  DiRBGTOBa.  —When 
A  corporate  charter  is  duly  filed  in  the  office  of  the  secretary  of  state 
naming  certain  persons  as  directors  of  the  corporation,  but  bo  other  m 
further  steps  arc  erer  taken  to  complete  the  preliminary  organizatioBt 
or  to  comply  with  the  law  for  the  government  of  corporations,  suck 
corporation  has  no  such  existence  as  will  authorise  its  officers  to  con- 
tract, transact  any  business,  or  incur  any  liability  in  its  name,  and  when 
the  directors  named  in  the  chsrter  contract  and  incur  liability  in  tiio 
name  of  such  corporation,  they  render  themselres  personally  liablo. 
Walton  T.  OUver,  355. 

A  Formahob  or.  Vital  Dbpkcts  ib.  —  If  a  statute  requires  articles  if 
incorporation  to  be  subscribed  and  acknowledged  by  five  or  more  psib 
sons,  and  such  articles,  though  subscribed  by  five  persons,  are  acknowli 
edged  by  four  only,  this  defect  is  fatal  to  the  existence  of  the  oorpora* 
lion  ia  a  proceeding  against  it  by  quo  warranio*  People  t.  MonUdto 
Water  Oo^  172. 

%  A  SUBSOBIFTION    OV  M0NST8   TO  BB  PaID  TO    A  CORPORATION    NOT   TBt 

Sxibtibo  is  enforceable  by  it  after  it  comes  into  existence.  Such  a  sub* 
scription  is  in  the  nature  of  a  continuing  offer,  which  ripens  into  a  bind* 
ing  obligation  when  the  corporation,  beiug  fully  organiied,  accepts  wi<dk 
offer.    Richelieu  Hotel  Co,  ▼.  ItUemational  etc  ISneantpment  Co.,  284. 

C  SuBsOBimoH  TO  A  Corporation  About  to  bb  Formbix.  —Notice  toasuU 
scriber  of  a  sum  of  money  to  be  paid  to  a  corporation  to  be  formed,  thai 
his  subscription  has  been  accepted  by  it,  is  not  necessary  if  it  has  la 
fact  aooepted  and  acted  upon  such  subscription.  Rkhelieu  hotel  Co^  t. 
International  etc  Eneampment  Co.,  284. 

I*  NomoB  Of  THB  Acobptanob  bt  a  Corporation  ob  a  SuBaoRipnoN  idbiib 
BBNBrrr,  made  before  it  was  organiied,  is  not  necessary.  Snch  accept* 
ance  may  be  inferred  from  the  conduct  of  the  ocrporation  in  retaining 
tho  snbecriptioii  paper  in  its  possession  and  expending  large  soma  of 
ley  on  the  faith  of  it  Bkhelieu  Hotel  Ok  ▼.  JntematiomU  ofe 
Co.,  234. 


972  Indbz. 

C  CuBWJMtiloyt  OpirenMnuwoii  ppe.^  Whm  maagjh  6«y &<,  hhor  W 
■lowed,  tad  luMeriaU  fniniihad  qo  ths  fdth  cC  a  ntMeriptiott  pap«v 
a  oonsidarfttiim  siiffioiMit  to  tostain  il  «anst%  and  it  heoomm  imw^ 
9M9,    BkheUm  Hotel  Oo.  ▼•  ItUernaUtmal  He.  Eneampmetd  Co.,  23L 

C  Plka  of  Ultra  Vims  gam  not  bs  Availcd  of  to  defend  egminst  mm  oUU 
gatioa  incurred,  when  the  oontnot  hae  in  good  faith  been  perfuimed  by 
the  other  oontraeting  party,  and  the  oorporation  haa  had  tha  benefit  ef 
H  Th\M  plea  ahoald  noTer  prevail  whea  it  would  not  advaaoa  Joatieib 
Liniat{fr.  Lombard^  743. 

Ml  Ck>BPo&ATiON  TO  CoNDffOf  HoTiL  BvsniBsa,  PowBBS  or.  —  A  oorpocatioB 
ineorporated  to  oonduot  a  general  hotel  boainesa,  hae  power  to  aabecribe 
m  ram  of  money  to  be  ued  by  another  oorporation  aboot  to  ba  ffotnied 
for  the  pnrpoea  of  carrying  on  an  international  military  enoampmcBt  ii 
Iha  dty  in  which  the  enbeoribing  corporation  condocta  ito 
itkkeUm  Hotd  dk  t.  IntenatiomU  ete.  MneampmaU  Co.^  234. 

IL  FOWBBS  OF.  -*  A  COBPOBATIOH  ObGAHUBO  TO  OaRBT  0«  A  HOFKL 

VB88  hae,  ae  incident  to  ite  powen*  the  power  to  adopt  and  pcomoto  all 
reaeonable  expediento  direotly  calealatad  to  inereaee  the  nnmber  of  ito 
patroni^  raoh  aa  adverticing^  employing  agente  to  eoHcit  patronagab 
nnning  omnibnaee  and  other  Tehidea  to  conrey  gueete  to  and  from  the 
botol,  and  other  aimilar  expedienta.  BUJitUeu  Hotel  Oo.  t.  Imttrwaiiamai 
eCes.  Enecunfrntad  On.,  S8C 

ML  (UriTAL  Stook— Trvct  FmrD  nr  Hakdb  of  Dibboiobb  w  Srmb- 
■OLDBBB.  —The  capital  atock  of  a  corporation  ia  a  fnnd  act  apart  for 
Ihe  payment  of  ita  debto,  and  the  directora  hold  il  ia  troat  for  thai 
porpoaa.  The  atookholdera  of  the  corporation  are  condnaivaly  ehaiged 
with  notice  of  the  tniat  character  which  attacbea  to  ito  oapitU  atoeki 
as  to  it  they  cannot  occupy  the  tiatua  of  innoceni  purchaaera,  and 
Ihey  haTa  in  their  handa  any  of  thia  trnat  fund,  they  hold  il  € 
rabjeot  to  all  eqnitiee  whioli  altocb  to  it.  Commercial  JToL  Baak  ▼• 
Burtikf  83K 

ML  FvBOHASB  OF  111  OwB  8took  bt  a  Corforatzov  by  azdumga  for  ^ 
property  of  equal  valne,  though  made  in  good  faith  and  witbomi 
element  of  fraud,  or  anything  in  the  apparent  conditicii  of  the 
lion  to  interfere  with  the  making  of  the  exchange,  will  act  ba  allowed 
when  it  injnrionaly  affeoto  a  creditor  of  the  corporation,  eren  tbongh  the 
tool  of  the  indebtodncM  la  not  at  the  time  eatabliahed  or  knovB  to  the 
atookholdera.    OoamercUA  NaL  Bami  t.  Bwxk^  831. 

Mb  Imfbofbb  Salb  of  Pbofbrtt,  Sbttimo  Asidb.  —A  aale  of  the  property 
of  a  corporatioa  vnder  a  reeolnlioii  appointing  ito  preeideal  and 
tary  a  committee  to  diapoae  of  it*  will  be  act  aaide  oa  the  anil  of  a 
toating  atookholder,  when  anch  aale  ia  made  to  a  pnrohaaer  aader  aa 
agreement  with  the  aecretary  for  their  joint  acquisition  of  the  propetty. 
In  anoh  oaae,  the  power  conferred  on  the  president  and  aecretary ^reqniraa 
the  action  of  both,  jointly,  and  the  eecretary  ia  diaqnalified  to  act;  ea 
aooonnt  of  hia  peraonal  intoreat.     Chieoffo  etc  Cab  Oo*  t.  Ferfem^  Slfi. 

ML  Imfropbr  Salb  of  Pbofbrtt,  Sbttut o  Abidb.  —  An  action  to  act  aaide  a 
•ale  of  property  of  a  corporation  becanae  in  fraud  of  ite  atookholdera,  aeay 
be  maintoined  by  ona  of  the  latter  without  a  previonadem  and  oa  the  eer 
poratioa  to  bring  the  action,  when  il  appeara  that  the  directora  Uiareaf 
are  under  the  control  of  the  peraon  in  whoae  intereat  Iha  Mle  waa~ 
COdeago  ito  CM  Cb.  ▼.  Terket^  31fi. 
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ML  8if.»  HdTOWOATioir.— Whether ornofc a  rattfloatloii of  a  sale li  elfeotlTe 
ia  any  ease  depandsnpon  whether  those  aaeiiiiiiBg  to  ratUy  might  hftTO 
Isgally  anthoruted  the  tale  to  be  made  in  the  fint  inetanoeb  CUoago  eta 
Cab  Ofc  ▼.  Terkea,  815. 

17*  Sxoou^  Bona  Fids  Holdib  or  Fobgca,  who  n.— If  one  to  whom  an 
application  for  a  loan  ia  made,  for  which  a  oertifioate  of  stock  is  offered 
•■  ooUateral  seonrity,  applies  at  the  olfioe  of  the  oorporation  to  the  per> 
■asi  ia  eharge  thereof,  and  who  is  its  aeeretary  and  treasorer,  and  ia* 
^airee  whether  it  is  genuine  and  all  rights  and  reoeivee  an  answer  ia 
the  affirmatiTOb  whereupon  tha  loan  is  made  and  the  stock  taken  at  eol* 
lateral,  the  reeeiTor  of  sooh  eeonrity  is  entitled  to  protection  m  a  5oaa 
JUe  holder;  nor  does  he  lose  the  right  te  he  treated  as  sack  holder  by 
aalling  tiie  stock  and  applying  the  proceeds  to  the  payment  of  his  loaa, 
and  thereafter,  apon  disoorering  tiiat  the  certificato  had  been  forge^ 
taking  an  assignment  thereof  from  the  porchaeers  and  repaying  them 
ttM  amount  paid  by  them  at  the  sale.  Fifth  Ave.  Batik  Y.  Fcriif-meomi 
Bi,9ie.Jt9  Co,.  712. 

Ml  OmMmncArm  ov  Svook  wm  Trambisbi  Tbbbiov  BniHaD  or 
BiiANK  become  in  eflfeot^  eo  far  as  the  public  is  concemedt  as  if  they 
biMl  been  issned  ta  bearer.  Fifth  Av$.  £mk  r.  iW^-ssooMl  AL  eta  iff 
C^,719L 

ML  8xooK8»  LiABiLnnr  ov  HoiAia  or  Foaosn.— If  a  holder  of  forged 
atoek%  held  as  collateral  seonrity,  makes  a  sale  thereof,  he  impliedly 
gvarantees  that  they  are  genaincb  and  he  is  liable  to  the  pnrohaaen  te 
the  consideration  psid  by  thes.  Jf^  ifee.  ilooifc  T.  iW^^escoMi  AL  eia 
iTy  Oa..  719L 

ML  IjIabiutt  worn  FoaoaD  OaarmoATM  or  Stook.  ^  If  a  secretary  cf 
a  oorporation  acts  as  its  timnsfer  agents  and  haa  authority  to 
tsnign  certificates  of  stock,  when  signed  by  tiia  president  and 
arer,  aad  to  seal  them  with  the  seal  el  the  oorporatioa,  sach 
twrsigning  aai  ssaling  constitute  an  affirmation  on  the  part  of  the 
poration  that  the  stock  has  been  lawfully  issued,  and  that  all  conditions 
freceden^  upon  which  the  right  to  issue  depends,  hare  been  duly  ch- 
awed. n«refore  if  each  secretary  makes  out  in  due  and  regular  fc 
a  esrtilicate  of  stock  purporting  to  be  signed  by  the  preeident  aad 
arsr,  aad  coaatersigned  by  the  secretary,  aad  to  which  the  corporate 
md.  h  affixed,  and  the  aamee  of  the  other  officers  are  f wged,  and  the 
imaing  of  the  certificate  anaathorined,  the  corporation  is  answerable  to 
aao  acquiring  iMh  certificate  ia  good  faith  and  for  TaluCb  belicfing  it 
ta  he  genuincb  aad  who  has  made  all  the  inqairiee  regarding  it  wtiich 
can  be  eapected  of  a  pradsat  parshassr.  Fifth  Awtk  BwA  t.  #br%  momj 
Al  fla  JSV  Oa.  71ti 

M.  XaoaaAO  or  SvoaaVBroonounali  B»sr  la  PtraoHin.  — Tho 
right  to  incteass  in  the  ci^ital  stock  ef  a  eorporatica  Is  intended 
for  tiM  benefit  of  tiM  Joiat  owasrs,  aad  en  he  exercised  only  by  the 
osrpoffsHoa  itsdfi  aad  ia  the  abeence  eC  stipulations  ia  the  ehsa* 
t«  totiie  ecatrary,  the  criginal  stockholdere  have  a  right  to  sabscribo 
Isr  and  hdd  the  new  stock.    BwnboUUete.  Park  Am^n  r.  Stevem,  WL 

M  RiOBT  or  Muoairr  SrooKHOXAsa  fo  PvaoHArB  xn  PROPaarv 
•a  WnrDDra  or  m  ArrAiaa.  —  Whea  it  is  determined  to  wind  ap 
a  corpoiatioa  aad  to  settle  its  bnsinesB»  the  holder  of  a  majority  eC 
Us  stock  cannot  make  or  ratify  a  sals  of  all  its  property  to  himeeiff 
the  protest  of  a  holder  of  auaoritjy  of  its  stock  and  in  disregard 
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•f  bU  riglite,  \mt  tlM  minority  owner  may  oloel  to  troot  tho 

•mMT  M  a  porohMor  and  require  him  toeoooiuit  for  the  rwJmm  of  the 

property.    OkSeoffo  tie,  Oab  Oo.  ▼•  Terhea^  tlO. 

WL  PuBOBAai  OF  Profxbtt  bt  Majobttt  Stookholdbe.  —  It  ie  illegal  aod 
firendulent  for  a  majority  etockbolder  to  pnrcbaae  the  proper^  of  tho 
eorporation  at  a  aale  authorised  by  himaelf,  and  eaoh  pnrchaao  nay 
he  eet  aelde  In  the  eame  way  and  to  the  eame  extent  that  a  pwroheae 
eC  eorporate  property  by  a  director  may  be  eet  aside  at  the  inelamiii  of  a 
minority  etookholder.    Okhago  cfe.  Oti6  Ce.  t.  TtHm.  Z\Jk 

IL  Riom  m  MAJomm  Ssookholdik  on  Wimduio  vf. — A  aajoriljf 
etockbolder  im  a  eorporation  may,  when  the  law  anthoriaee  a 
of  etockhotden.  ao  vots^  open  any  matter  of  policy  is  the 
of  the  eorporation,  oa  to  beet  enbeerre  bit  own  intereeti»  and  ttxs 
relate  to  the  eeaiing  to  dooorporate  businaee,  the  winding  np  ol  ite  affiain^ 
ODd  tho  eale  of  ita  property;  bat  the  action  reenlting  from  snob  voto 
■ot  be  ao  detrimental  to  the  corporation  iteeU  ae  to  lead  to  tho  m 
faiforenoe  that  the  intereetaof  the  majority  of  the  dhareholdetalio  wfaoUy 
outride  of  and  in  oppoaitioB  to  the  intereete  of  the  eorporatioo  and  of 
tho  minority  of  the  ebareholden^  and  that  the  action  of  the  majori^  io 
a  wanton  or  frandnlent  destraetioo  of  tho  righte  of  tiio  miliorilj.  CXUo^pi 
fifl.  Ca6  Oa  T.  Terifeai^  Sli. 

WL  ATTAOHiuirr.  —  Av  Aomnr  AOAivor  a  grooKHOLPia  for  his  propwUea 
of  the  debt  of  a  corporation  of  which  he  Is  a  member  is  founded  opon  a 
oontraet  withia  tho  meaning  of  the  section  of  tho  code  anthoriaing  ao 
attachment  to  issue  in  an  aotion  npco  a  oontrast.  Jim— rff  t*  Oaiffir' 
wHa  Saw,  Bank  161i 

ML  AnAommiT^FAiuiia  to  Stato  AMOimv  GLinan.  —  AUaohmont  ia 
aa  aotion  against  a  eorporation  and  its  stockholders  which  merely  slates 
the  amoont  of  the  indebtedness  claimed  to  bo  dae  firom  the  oorpcratieB, 
withoat  specifying  the  amoont  for  which  eaoh  of  tho  stookholdors  is 
claimed  to  bo  liablob  is  Irregnlar  as  to  snob  stookholdsn  oad  oboald  bs 
dieobarged  on  motion.    Kemudg  t.  Oa^^onlia  Sam,  Baak  lOlL 

9«  RmiDT  OF  A0AIHCT  111  DiKsoiOBa  An  OmoBBa  foe  VmatMrnrnm^ 
FaAin^  OB  UvAtmoRiSBD  AorSi  — A  ocrporatioo  has  a  remedy 
against  its  directors  and  offioers  for  negligence^  frand,  bfoouhee  ef 
tmetk  or  for  acts  done  in  ozoees  of  their  aathority«  and  the  oase  agaiast 
eaoh  is  dlstinoti  depending  upon  the  eridence  against  him,  unlem  two 
or  mon  have  Joined  or  participated  In  tho  wrongful  ad^  ia  which  cam 
an  partidpants  may  be  Joined  ia  the  enit.    NmA  Hmimm  MwL  BaOi- 

Wk  MuroBirr  OF  Board  of  DuuKnoBO  of  OoBFOBAnoN  hot  Lublb  at  Law 
FOB  MnooHDUor  ob  Nboligbncb.— No  recovery  can  be  had  at  law 
against  a  minority  of  the  board  of  directors  of  a  corporation  t6r  miscoa* 
doot  or  negligence^  inasmuch  as  they  can  act  only  when  lawfully  a» 
semUed,  and  their  dntiee  are  derdred  oa  them  as  a  board  and  not  iadl- 
ridnally.    Ntnih  Hudmm  Mvi.  BmUdktg  efe.  Am*n  ▼.  CkUds.  57. 

ML  LiABiuTr  OF  Offiobbs  of  Oobforatiov  fob  Nbguobrob  ob  Uhaotbob* 
BBD  Aon,  Basu  of.  — The  liability  of  corporate  officers  to  the  corpora* 
tlon  for  damagee  caased  by  negligent  or  nnanthoriaed  aeti  rests  npoa  Ike 
sommoa-law  rule  which  renders  OTory  agent  liable,  who  Tiolstee  hie  aa* 
thority  or  neglects  his  duty  to  the  damagoof  his  prinoipaL  North  Bmi» 
ma  MuL  BuikUng  ef&  As$n  ▼.  OhOda,  67. 


Indbz.  975 

/^wwwEWB  Am  Mahaoxbs  ov  a  Corpokattoh  oawot  bb  Hild  Pbrboit* 
AUtT  LiABLB  upon  a  eontraot  entarad  into  by  them  while  aottng  for  the 
•orporatioQ,  on  the  groond  that  the  oontraot  was  foreign  lo  and  indepea* 
dent  of  the  corporate  bnsiuees  of  the  corporation,  and  not  a  proper  or  !!•• 
eeasarjr  incident  thereof.  Linkai^fw,  Lombard,  743. 
PntflONAL  Ltabilitt  or  thb  Aobnts  or  A  CoRFORAnosr  cannot  W 
eetabliihed  l^  proving  that  th«y  determined  to  enter  npon  the  bna- 
iaee%  and  did  enter  upon  and  manage  it  without  any  formal  action 
•tt  the  part  of  the  corporation  cr  itc  board  of  direoton^  if  it  farther  ap- 
fcaia  that  no  obc  waa  interested  in  the  bnsineei  except  aa  a  stockholdar 
of  the  corporation,  and  that  the  profite  of  the  bnsineei  were  received  and 
tilt  ezpensec  thereof  paid  by  luoh  corporation.  UnhantfY^  Lombard,  74IL 

OmOBBS  or  Ck>RFOBATOH  HOT  OHABOXABLB  AB  Rx  OmCIO  DlBBOIOS% 

wwMBm  -—  Where  the  direotora  of  a  corporation  hold  no  meetingi^  give  no 
attention  to  the  performanee  of  their  dntiee^  but  leave  the  entire  manage* 
montof  the  corporate  bnsine«  to  the  preeident^  leoretary,  and  treasnrer, 
who  condnct  ita  ai&ira  negligently,  and  in  the  exereiae  of  powen  belong* 
ing  Bolely  to  the  board  of  directcnre,  bnt  in  entire  good  faith  and  withont 
deriving  any  improper  personal  gain  or  profit  or  improperly  appropriat* 
ing  to  thomaelvea  any  of  ita  property  or  fnnda,  each  officera  cannot  bo 
ohargod  M  «0  iiffieh  membora  of  the  board,  and  neither  of  thorn  ia  liable 
to  the  oorporation  for  the  negligent  or  nnanthoriied  acts  of  the  othera 
In  which  he  did  not  portioipote.  NoHk  ffudum  M^  Bwilduig  §tc[Ao^m 
▼•  OhUdi,  07. 

DnuBCTOBB  ofCobvobatiov,  Dbobbb  of  Cabb  Rbquibbd  ov.  —  Direotora 
of  oorporationi^  or  thoee  acting  es  qffldo  aa  snch,  are  bound  to  exercise  that 
degree  of  care  which  ordinarily  prudent  and  diligent  men  would  oxer- 
under  aimilar  eircumatancee  in  reepect  to  a  like  gratuitous  employ- 
it^  logtfd  being  had  to  the  usagea  of  buaineee  and  the  eircamstanoee 
of  each  particular  casei  but  they  are  not,  in  the  abeenee  of  any  element 
of  poaitive  misfeaaanoe,  and  aolely  on  the  ground  of  pawive  negligence^ 
to  be  held  liable,  unleee  their  negligence  ia  gross  or  they  are  fairly  sub- 
ject to  the  imputation  of  a  want  of  good  faith.  North  Hwiaom  UwL 
Building  ote.  Au'n  ▼.  Okttdi,  67. 

Dborbb  of  Cab%  Bmjll,  and  JuDoiauiT  Rbquibbd  of  Offigbb  of  Con* 
FORATIOH. — ^Where  it  is  sought  to  hold  an  ofBloer  of  a  oorporation  liable  for 
non-feasanoe,  negligence,  or  misjudgment  in  respect  to  matters  within 
the  soope  of  his  proper  powers^  he  will  be  held  responsible  only  for  a 
failure  to  bring  to  the  discharge  of  his  duties  sueh  degree  of  attention, 
eare,  skiU,  and  Judgment  as  is  ordinarily  used  and  practiced  in  tiio  die* 
efaarge  of  such  duties  or  employments,  the  degree  of  care^  skill,  and 
Judgment  depending  upon  the  subject  to  which  it  is  to  be  applied,  the 
particular  cireunutanoes  of  the  ease,  and  the  usagea  of  business.  NbHk 
Hwdmm  MuL  BuUding  etc  Aain  v.  Cfdid»,  57. 

AonOH  BT  OOBPOnATIOB  AOAlMffr  In  OfFIOBBS  to  BBTuBAifBD  AB  EQURW 

ABU  AunoH,  WHBH.  —  An  action  by  a  corporation  against  ita  prseident 
and  treasurer  for  negligence  and  misconduct  in  the  discharge  of  the 
dntieo  of  their  respective  offices,  and  also  as  ev  offieh  members  of  the 
board  of  directors,  where  the  gravamen  of  the  oomplaint  la  that  the  do* 
indants  have  exceeded  their  respective  powera  as  sueh  preeident  and 
treasurer  In  dealing  with  the  property  and  property  rights  of  the  ecr* 
poration,  and  have  usurped  the  powers  of  the  board  of  directors  without 
the  knowledge,  consent,  or  approval  of  such  board  or  of  the  stockholden^ 
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■brndd  1m  iNttted  mm  •qniteUe  aotioB.    JTwA  Emiam 
iCe.  AM*mw.  €fkUd»,  07. 
IL  AOoBTCBATiovn  AimwiBABuforUiiiiiutahiad^IijattM] 
Um  Mgligwi  tr  wxoDgfnl  «z«raiM  by  its  offlom  of  Um 

711. 

V.  PasoKAn  vr  Dmorom  ev.  —  A  direotor  ia  a  ^rate 

whom  duty  il  ii  to  preserro  iti  property  aad  pratool  it  ogifaat 
■o  fur  M  tluit  aaa  bo  doao  by  Hm  ozendM  of  ordiiuury 
ftaoo,  ooaaol  himooU  beoomo  the  porohoeer  of  ony  pguporty  of 
potolioB  wfaioh  it  If  hie  duty  toetU.    (Mcago€te,  Oab  Ook  ▼.  TerfeM^  SML 

Wk  AflBraaimrr  sr  Offioirs  ov.  —  Under  a  resolntloii  poewd  1^  Ite 
booid  of  direotore  of  ea  ineolTOiit  eorpontioii  onthoriiiiig  Hi 
diat  end  eeoreteiy  **to  horeefter  execnte  judgment  note%  ehettii 
figee,  bilk  of  lele^  or  other  instmmenti  ia  their  Judgment  neoeemy  to 
the  fiwenoiel  iatereeti  of  the  oompeny, "  enoh  offioere  hnre  povor  to  makm 
•n  oangnment  of  the  book  eooonnte  of  the  oorporaiion  to  a  eredltor  holdi* 
ing  iti  Judgment  noteii    OommercUd  NaJL  Beads  t.  Bmnk^  til. 

WL  JvwaaaaaamB — fitaETm  ov  Proobs  ov  Foeuo  v  Oobvobaiiov.  — ' 
n  eorporetion  orgeniaed  end  doing  boeineeB  nnder  the  law  of 
oontnoto  a  debt  throogh  itt  anthorined  agent  in  another  etati^  ho  la  » 
far  iti  managing  agent  there,  that  eernoe  of  snmmone  npos  him  lor 
debt  while  he  ii  temporarily  within  the  state  will  hind  the 
JDopp  T.  Orsiton  CS^  efe.  FTolarworlai  Co.,  66tt, 

tfL  JvusDiarioN — BmTxoB  or  PtooiflB  on  Fobxiov  ObBrousnm.  — ' 
a  eocporation  oontraete  a  debt  onteide  of  its  own  stats^  serrioe  of 
in  an  aetUm  to  reoover  enoh  debt^  made  apon  its  managing  agent  wUb 
he  Is  temporarily  etopping  at  the  plaoe  where  the  debt  wae  umitieota^ 
will  bind  the  oorpontion.    KUnpp  r.  OrsiAm  Ot^  sta  Wafm  —ii  Oa* 

dL  Iteanv  OoBPoaAnov^BioBsr  foTAxa  Movraia^  —  A  fsceifaoacpa- 
ration  is  entitled  to  make  a  morigsgs  loan  la  Ifissmiii  JWyana  m 
AdM,019L 

Amii^  7|  Bqurt,  1|  Stidkioi,  i,  8;  Lumrannn^  If  Ji 
U|  NaooviABLB  Ixnauimrai^  9^  ll^  12|  Fimaboh^  1|  Qpo 
aaaiof  Baoinraa^  L 

COBBBSPONDlOrL 
See  Bavx^  11-11 

OOTEHANOT. 

Obo  tsnaat  la  ooanaoa  Is  aot  permitted,  la  oqally,  to  aafafaa  aa 
tOMt  ia  the  piopertj  hoetile  to  that  of  tiM  ottiera,  aad 
a  porshaso  by  one  tenant  in  oommon  of  aa  eooombnaeo  ea  tho  Joiat 
astatsb  or  aa  outstanding  title  to  it,  ii  held,  at  the  eUotion  of  tho 
tsnants  in  eommoa  within  a  ressonable  time^  to  innre  to  tho  eqnal 
flt  of  all  npon  their  oontribnting  their  proportioa  of  tho 
aetnally  paid.    Rmmberg  ▼•  WiMtirom,  287. 

A  Tbiaht  nr  Oohmov  ov  ALaiaaHOLD  Brais  mat  Pi 
Sanaa  BarAxa  of  hii  landlord,  without  inonfriag  a^y  obligstisa  to 
hla  ootsnaats  to  shars  In  the  benefite  of  the  purohaas^  beaaaso  the 
Is  aot  adTsrse  to  the  leasehold  oatatib  aad  tho 
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aoqiiir«d  by  the  porchasing  cotenant  is  not  ineontiftwit  with  the 
«f  tiM  laaaa.    Banherg  ▼.  Wahktrmn^  227. 
Iv  nn  Imtirict  or  Ohb  Cotinamt  n  Soxa  at  as  Rumitiow  8aIi% 

*  tenaot  holding  vndw  a  ieate  from  all  of  the  ooteiuuiitt  most  aooo««> 
to  a  pnrehaMT  «!  aaoh  sale  for  a  moiety  of  the  rente  and  proAte  aadiff 

*  statate  entitling  the  purchaser  at  soch  a  sale  to  reoo?er  the  value  el 
the  VM  and  ooeopatioii  M  the  property  from  the  date  eC  iSbm  aale 

hs  poiiisrion  thereoi     Ha/rrU  t.  iWCwv  187» 

See  Pabtriox. 

OOUNSBL. 
TbiaIi^  9,  IOl 


OOUNTERSIGN. 
See  Dmiuhtiowl 

OOUNTT  JUDGBSL 
See  Quo  WAmaAmo^  % 


oouRxa 

/VBiBDionovi 


CX)VBNANT8. 
See  Boiriw^  2-4|  Dnn^  • 

CRIMINAL  LAW. 

ICathbl  —  LfCTEinmoN  n  Corbiot,  whioh,  while  It  leaves  Hm  Jwy  flree 
to  Sad  the  faet  **  that  the  defendant  knowingly  and  wiUfvlly  threw  eeoM 
#orroeive  flnid  Into  the  face  and  eyes  of  the  injured  person**  deobm 
tlial  the  law  preenmee  that  the  defendant  intends  the  natnnl  and  pcob- 
nUeeonseqnenee  of  his  aot^  and  that,  from  the  latentiooal  throwing  ef 
leh  a  dangeroos  instmmentality  into  the  eyee  ef  a  ohild,  the  Jniy  aay 
Inisr  malieeb    Acrte  v.  Ma  Foa,  414. 

See  AoammuoMBi  Amuwr^  I,  2,  4;  HomoiDB;  Hubbavo  avd  Wii%  i-S| 

LABcnarrs  Rapk;  TbiaLi  9^  1L 

OROPa 
See  JaDidAL  Sauhl 

GROSS  DBMAKB. 
See  Baku,  1L 

CUSTOM. 
See  Ihsubanoi^  IL 

DAMAGES. 

L  Ptoriiffni  es  LiQimAnD  Da vaois.  ^  When  a  l«mp  sui  le  anuMd  hy  ISe 

parties  to  a  eontvnel  as  eompensation  for  loss  snfbred,  the  preeanptlon 

li  tliaft  the  eom  named  is  intended  as  a  penalty  and  not  ae  liqaidafted 

dbmages^  no  matter  what  it  is  ealled  in  the  oontraet^  the  eontroUing  eUi 

sonts  heing  the  intent  of  the  partiee  and  the  oironmstaneea  of  the 
Ax.  fte.  Rip..  Vol  XXXUL-O 
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•ad  if  Iht  ooninMl  aoBtafai  leTvnl  matters  cC  AffBrml  dagnis  if  l» 
partMiM  Mid  yet  the  Sam  named  !■  payable  for  Hm  hraaoli  aC  aay  tl 
timm,  «T«a  the  leaett  it  is  a  penalty.    Keekw,  BUbetf  Sit. 

&  IfiPBKni  or  FnANOUL  Condition  or  pLAiMTirr  ii  admianfala  fm  m 
•aMmi  to  reoover  lor  penonal  injury,  when  the  evidenoo  viU  foMtj  the 
J«7  ia  awarding  azemplary  or  pnnitira  damagoiu  Smt  ▼•  Dmm^ 
M7. 

IL  Maammaov  DiMioHros  Diamor  Mabbxbp  Mas.— In  as  notion ti 
rtoorer  damagei  for  the  death  of  a  married  mon,  tho  ■Booaaio  of 
•gii  ii  the  peonniafy  km  of  tho  widow  alone.    Lktmamm  t«  CBfoiyi  0 
jfVOa,  S7. 
Boivaik  t-4|  Smxnbbt  Domain;  Railboasi^  t-18^  fll-OJ^  W§  Wi 


DSBIORAKD  OREDITO& 

L  FATMnm — AmiOATioN  or.  —  When  a  oreditor  holds  twaohfana 

hie  debtor,  end  the  latter  makee  a  payment  wifchoot  direotiBg  to  whkk 
leht  it  ihiill  be  applied,  the  oreditor  may  apply  it  equally  to  Iho  pig- 
ment of  oooh  debti  neither  being  barred  by  limitation.  Bmk  ▼• 
5161 

&  FATMBNit —  ArruoATioN  €9.  —  When  a  oreditor  holds 

againat  hia  debtor,  the  latter  on  making  a  poymenl^  may  direol 
which  debt  it  shall  be  oredited,  bat  failing  to  do  this  tho  oroditar  may 
make  the  applioation  in  the  manner  moot  to  his  interest.  If  nsither 
tho  debtor  direots,  nor  the  oreditor  applies  tho  payment  tiM  law  wiH 
apply  it  to  the  debt  whioh  first  matures,  nnless  Jnstiso  and  oqni^  ds* 
mand  a  diiSwent  appropriation.    Bedk  ▼.  ifooi^  5161 

isa  BaVB%    l-Il   O0UOBATION%   18fe    88|   PAimBUBli;   i-Vi 

TaDST^  10-1& 

DEBia 
See  BAiLMsn^ 

DBOETT. 
8so  Braomo  FsRruBMANOi,  %  C 

DBOLARATIONa 
•so  Bnnua^  18;  Tnusxs,  15|  Wtus^  Vk 

DEEDa 

L  BHiTiBTy  If  BAT  90M  VOT  CoNSTrrunL  —  If  a  latiisr 

aoknowledges  a  deed  purporting  to  grant  sn  estate  to  Us  throo  adill 
■sns,  and  to  operate  presently,  and  then  deUrers  the  deed  to  one  iff 
them,  sayings  **Take  this  deed  and  pat  it  fai  onr  box  at  tha  haaii,* 
withont  doing  any  other  act  showing  an  intention  to  formally  dalirw 
tlm  deed,  and  himaelf  retaining  posaesflion  of  the  land  granted*  reoaivi^g 
the  rente  and  profits  darinff  liis  lifetamOb  the  inatmraent  is  inopomlH* 
as  a  deed  for  want  of  snlfioient  delivery.    JSToffV  ▼•  itoytab  ttlL 

&  DauTxnr,  What  n  not.  —  When  a  grantor  in  a  deed  hands  il  ta  Iha 
grantee,  telling  him  to  "take  this  deed  and  pnt  it  in  onr  box  aft  Iha 
bank,"  thia  does  not  oonstitnte  a  present  delivery  of  tho  deed  ta  the 
grantee,  hot  a  mere  employment  of  bim,  as  agent  of  tho  grantor,  tads 
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Mi  ftol  for  Ike  grantor  whereby  the  latter  wsnld  retain  Um  Metody  eC 
tfie  deed.     Hctyea  y,  Bcylan^  826. 

%  DncD  TO  Irvant  —  DsLiTKRT,  WHBif  ScTmoiuiT.  — When  a  parent  eai> 
oatee  a  deed  to  aQ  infant  child  and  in  hie  intereat,  and  maoifeati^  by 
kie  words  and  conduct^  an  iuteution  that  the  deed  shall  operate  at  onee^ 
a  delivery  will  be  presumed,  and  proof  of  actual  delivery  is  nnnecessaty, 
beoaoae  it  is  the  duty  of  the  parent  to  accept  and  preserve  the  deed  fov 
■neh  infant  until  be  arrivei  at  his  majority.    Hayn*  t.  BoyUjMt  826w 

C  DsuTX&T,  WHUff  SufncuMT.  —  If  a  grantor  intends,  when  ezednting 
%  deed,  to  be  nnderstood  as  delivering  it^  that  will  be  snffioient  m 
a  delivery,  or  when  he  induces  the  grantee  to  believe  that  a  deed  haa 
been  executed  whioh  makes  him  the  owner  o(  land  on  whiok  he  la  afters 
varda  permitted  to  erect  valuable  improvementi^  the  grantor  Is  not 
•ttowed  to  set  op  that  the  deed  is  in  fact  inoperative  for  want  of  formal 
delivery.     Hayet  v.  Boylan,  326. 

H  Contract  bbtwbin  Cothnants  not  to  Sun  lom  Pabtitzoii,  moat  ToiBb 
A  stipulation  in  a  deed  oonveying  an  undivided  interest  in  land,  wherebj 
tiie  parties  covenant  for  themselves,  their  heirs,  and  assigns  never  to 
institute  proceedings  for  the  partition  of  a  oertain  specified  portkm  il 
that  land,  is  an  onreaaonable  restraint  of  the  enjoyment  and  nae  of  fb# 
fioperigr»  and  therefore  void.    Haeussler  v.  UTistouri  Irm  Otk,  4SL 

See  Guardian  and  Ward^  ii 

DBBD8  OF  TRUST. 
See  HusRAND  and  Wiv^  4i 

DEFINlTIOKa 

Tb  OoirNTSRRioir  an  iNSTBUif  snt  is  to  sign  what  haa  already  been  signed  bf 
a  superior, —  to  authenticate  by  an  additional  signature^— and  nsnaUy 
has  reference  to  the  signature  of  a  subordinate  in  additionto  tkal  of  kb 
superior  by  way  of  authentication  of  the  exeoution  of  a  writing  to  wkiek 
it  is  affixed,  and  it  denotes  the  complete  execution  of  Iho  pspM^  i^flk 
Ave,  Bank  v.  Foriy-seetrnd  8L  etc  B)f  Co..  712. 

Conatructive  tmsta.    Riley  v.  MarUntUU  209. 

"flak.'*    FUK  Bros.  Wagon  Co.  v.  La  Belie  MToffOm  W^rhk  71 

^  On  sale  and  return."    J/ouae  v.  Beak,  307. 

**0n  saje  or  return.  **    House  v.  Beak,  307. 

Ordinary  care.    Drieeoll  v.  Market  St.  etc.  B*y  Cb.,  201 

Fartnership.    OoldamUh  v.  Ekhold,  97. 

Servant    Meteayr.  Sweeney,  864. 

Watercourse.     Hawley  v.  Sheldon,  941. 

WiU.     Bobhuom  ▼.  Breweter,  265. 

**  Without  reoonrse."    First  Nal.  Bank  v.  Seemity  iTol.  Ami  €11 

DELIVERY, 
lit  Dnn^  1-4|  liiooTUBLi  iNsrRVMXNTa,  2;  8ali%  1-<  Ii  Tnii%  1 

DEMURRER  TO  EVIDENOQl 
SeeTRiAL^l 

DEVISE, 
iso  Ebtaiib;  WajJk  ^ 
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DILATORY, 

tMPLlADUiak  1^4 

DIRECrOB& 
•••OowoaASimn,  S>  12, 15,  23^  27-38$ 

DIRECTING  VERDIOi: 
See  IUn.BOAi)i,  41,  42|  TuAi^  14 

DISCHAHaiL 
See  MoKTOAOH^  S-T. 

DiaORIMINATION. 
SeelmiiTist  OomuoBi  Muvioipal  OoBMBAaoaik  S-4 

DIVERSION. 
See  Watkbooobo^  t-6L 

DIVORCE. 

See  IfABKIAOB  AVD  DifOWflL 

DOQ& 
See  RAiLBOADii  Ifll 

DUEBILLS. 
See  AaBHcr,  4 

DURE8SL 
Oomoinrouio  FBLOvrai^  If  Pa 


EASEMENia 
BT  Adtbbbb  UesB.  —When  a  perty  hm  eajflyed  im 
for  Biieh  length  of  time  ee  to  oonfer  title  to  Uad  from  tlie  tnm  eiVMrti 
the  diaeiflor,  thia  advene  enjoyment  will  eetaUiah  the  n|^  to  Ihi 
eaaement  aa  againat  the  owner  of  the  eerrieBl  eatalib  Pittmtm  ▼•  Btgt^ 
SS4 

ft  BiaBMBBT  BT  Adtbbsb  Ubbb.  — To  make  the  enjojmeiit  of  as  BBBaflMBl 
adTOTM  to  theownerof  tbeaenrient  eetate^  the  httent  teetoiniande^iif 
the  eaeement  mnat  eziat  In  the  abeenoe  of  eaoh  intent  aad  elafaBBa 
adverse  enjoyment  wfll  ariee.    PUmmoM  t.  Bmifce^  SS4 

%  Babbmbiit  of  Riobt  of  Wat,  Rbbkbtatiob  of  OivBi  vo  Rraar  io  \ 
A  reeeiration  in  a  eonveyanoe  of  a  reasonable  right  of  way 
lead  eonveyed  givee  the  owner  of  the  dominant  eelale  bo  ii|jhl  to  1^ 
Bbee  aaeh  right  of  way  with  fenoea.    8imr  y.  QmhOmk  Vk 

See  RailboadIi  14 

ejectment: 

4  ifA»mmn  WoiiAir,  WHBV  A  Propbr  Pabtt  Dbibbhabt.  ~  Whm  Hi 
haihend  ii  eoofined  in  a  lanatio  asylnm,  and  the  wife  ia  the  aetifo  d» 
indant  in  the  eaiise^  withholding  the  premiaee  mod  te,  and 
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dsfauM  of  an  aiBrmatlyt  character,  sbe  mini  bt  rtgardtd  m  a  proptr 
party  dafendant.  Bentkek  t.  Cook^  422. 
IL  laooMPXTSNV  BviDKNoa.  —  In  an  action  of  ejectment,  bronghl  by  tlia 
porehaMrat  a  trustee's  sale  of- the  premises,  evidence  of  paymente  mada 
by  the  party  defendant  sliowiug  a  partial  discharge  of  the  notes  secured 
by  the  deed  of  tmst^  is  rightly  excluded.  Such  eTidenoa  doea  not  thow 
A  ■atisfaotion  of  the  debk    Benakck  v.  Cook^  41ZL 

ELECnONa 

1.  BtAJvrm  ApomD  Fbom  Amothsr  Statb  — CoNSTRucnoH  or.  —  Wbai 
ao  election  statute  is  adopted  from  another  state,  the  decisions  in  thai 
■iate  oonatming  it  are  not  also  adopted,  if  inconsistent  with  the  fnndi^ 
mental  law  of  the  state  adopting  it.    Bowen  t.  Smith,  491. 

&  8rATum — Ck>V3TBUonoN  —  Mamdatobt  and  Directobt  PsovisioMiL 
When  a  etatnte  expressly  or  by  fair  implication  declares  any  act  to  bt 
•mential  to  a  valid  election  or  that  an  act  shall  be  performed  in  a  givea 
manner  and  no  other,  such  provisions  are  mandatory  and  exclusive;  bal 
if  the  statute  simply  provides  that  certain  acts  or  things  shall  be  dona 
within  a  particular  time^  or  in  a  particular  manner,  and  does  not  dedara 
that  their  performance  b  essential  to  the  validity  of  the  election  they 
will  be  regarded  as  mandatory  if  they  do^  and  directory  if  they  do  no^ 
affect  the  actual  merits  of  the  election.    State  v.  Buaaell,  625. 

H  8TATUTB8  —  MANDAit)RT  AND  DiRBOTOBT  PB0VISI0N8. — Statutory  pro- 
visions which  fix  the  day  and  place  of  the  election,  and  the  qualiiicatioii 
of  the  voters  are  mandatory,  while  those  which  relate  to  the  mode  of 
procedure  in  the  election,  and  to  the  record  and  return  of  the  results^ 
are  directory  merely.    State  v.  Rttsselt,  625. 

4»  CoNSTBCOTioir  —  Irbbgulabitibs. — Coarts  will  consider  the  chief  por* 
pose  of  election  laws,  so  as  to  obtain  a  fair  election  and  an  honest  re- 
turn, as  paramonnt  in  importance  to  minor  requirements  which  pre- 
•cribe  the  formal  steps  to  reach  that  end;  and  in  order  not  to  defeat 
the  main  design,  are  frequently  led  to  ignore  such  innocent  irregularis 
ties  of  election  officers  as  are  free  from  fraud,  and  have  not  interfered 
with  a  full  and  fair  expression  of  the  voter  s  will.    Bowen  v.  Smith,  491. 

§k  CovsTRUcnoM  —  Error  or  Official.  —  Such  a  construction  of  an  eleo* 
tion  law  aa  will  permit  the  disfranchisement  of  large  bodies  of  voters, 
because  of  an  error  of  a  single  official,  should  never  be  adopted  where 
the  language  of  the  statute  is  fairly  susceptible  of  any  other  meaning. 
Bowers  v.  SmiiJi,  491. 

6L  How  Ck)N3TRUBD.  —  All  statutes  tending  to  limit  the  citiaen  in  his  exer^ 
ciae  of  the  right  of  suffrage  should  be  liberally  construed  in  his  favor. 
Bowers  v.  Smith,  491. 

f»  OoNSTRUcnoif  OF  Mandatory  Provisiohs.  —  When  an  eleotion  law  i%» 
self  declares  a  sxiecified  irregularity  in  an  election  to  be  fatal,  courti 
will  follow  that  command  irrespective  of  their  views  of  the  importanoe 
<rf  the  requirement,  but  in  the  absfiace  of  such  mandatory  provision,  an 
irregularity  not  so  vital  as  to  prevent  a  free  and  full  expression  of  the 
popular  wUl,  will  be  considered  as  immaterial,  and  will  not  vitiate  the 
whole  retnm.    Bowers  v.  SiiiitJi,  491. 

9k  AuamuLiAN  Ballot  System  —  Mark  Madb  With  Pencil.  —  Under 
the  "Australian  ballot  system,"  a  provision  of  a  statute  that  the  voting 
mark  shall  be  made  with  ink  is  directory  merely,  and  if  the  mark  ia 
made  with  pencil  the  ballot  ia  not  thereby  rendered  void;  nor  ia  ita  val* 
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iiity  affaotod  by  a  fartber  proridon  of  Ihe  ilabito  thai  «'im 
diall  place  any  mark  npoa  bis  ballot  by  wbich  it  mkj 
tilled  as  the  one  he  voted."    8iaU  r.  RusMeO,  926. 

H  IIakkuio  Ballois.  — Under  a  statute  proyiding  that  "no  elector  ibdl 
place  any  mark  upon  his  ballot  by  which  it  may  afterwards  be  identified 
as  the  one  he  voted, "  the  mark  prohibited  is  sobh  a  one  whotlier  letUf% 
figures,  or  oharactert  in  ink  or  in  pencil,  as  shows  an  intentioB  ea  the 
part  of  the  voter  to  distingaish  his  particnlar  ballot  from  oUmb  of  ili 
olavH  and  not  one  that  is  common  to  and  not  distinguishable  from  athsn 
in  that  dass,  and  the  ballot  itself  most  famish  evidence  of  an  malawh 
fnl  intention  on  the  pari  of  tbe  voter,  each  as  his  inftJali^  «r  m  maA 
known  to  be  his,  or  the  like.    8iaU  v.  RtuBeU^  625. 

Ml  Aubtkaliav  Ballot  Law  —  Addivo  Naks  to  TraKcr.  — Undar  Ikt 

Australian  ballot  system  as  adopted  in  Missouri,  electors  may  vols  lor 

eandidates  whose  names  do  not  appear  on  the  official  ballots  by  eddtm 

^  Moh  names  in  writing  on  the  Uanks  provided  on  tiia  balloi  Ur  Hul 

purpose.    Bowen  v.  SmUh,  491. 

IL  Eallotb— EmoT  ov  Ibbigulabitt.  —Ballots  printed  by  comity  lAmVa 
am  directed  by  law  and  caal  by  voters  in  conformity  therewiHi,  b«t  fa* 
acrrectly  prepared  by  the  secretary  of  state  or  county  dark  by  sbm* 
■eoosly  admitting  a  candidate's  name  to  a  place  on  the  ballot^  an  nol  wM 
b«t  should  be  counted.    Bawen  v.  Smith,  401. 

I&  Ballots— Errohious  Addition  ov  Nau  to  tlia  official  Ibft  of  mm/i^ 
■eci^  though  not  corrected  before  the  election  as  provided  by  law,  i^ 
mder  the  Australian  ballot  system,  harmless  in  its  effect  upon  the  valsff^s 
light  to  use  the  official  ballot  without  fear  of  poesiblo  disfran  ahissBWlL 
Bcwen  v.  Snuth^  491. 

Ill  Ballots— Waiyxe  ov  BRBONSoim  Addttioh  ov  Haxb. — WboBp  «b- 
dar  the  Australian  bsUot  system,  a  oandidate  caussc  no  timely  chjsoHaa 
to  bo  made  before  the  election,  as  provided  by  law,  to  the  praooaaa  en 
the  official  ballot  of  any  names  of  nomineea  not  pvoper  to  ba  thfln^  ba 
must  ba  regarded  as  having  waived  such  objection.    Bomen  t.  iSMtt,  401. 

14,  FOLLDia  Plaoh.  —  When  the  ballots  voted  in  a  certain  deoiion  distrlol 
art  racdved  at  two  polling  places  instead  of  one^  thus  nnonsiftstiag 
the  appointment  of  an  additiond  set  of  dection  Judgea  not  inthoifasd 
bj  law,  sudk  irregularity  will  not  offset  the  validity  of  the  baUola  omI 
■I  dther  or  both  of  such  pdling  places^  when  it  doec  not  appear  ta 
had  any  bearing  upon  the  result  of  the  dection  to  the  prejudioa  or 
advantage  of  the  defeated  candidate.     Bcwen  v.  SnM,  491. 

Wk  PnmvTOBT  MANDAwm  will  not  ba  issued  requiring  the  Jndgas 
dorks  of  election  to  count  bdlots  wrogfully  rejected  by 
such  ballots  are  beyond  their  oontrd  and  have  been  raturnadta 
•canty  derk.    8kUe  v.  BuaaeU^  626. 

8aa  OoTBiTAHor,  1;  Landlord  and  Tinant,  S|  PAraiaaBn%  C 


BMINENT  DOMAIN. 

OnraLusivsHRSB  ov  JinMiM BNT  voR  Damaois.  —  A  Judgment  of  a 

ing  jurisdiction  to  award  damages  in  a  proceeding  to  condamn  laada  te 
railroad  purposes  is  condndve  upon  the  parties  therato  as  to  sll  qass 
tioBs  therein  aotudty  litigated,  as  well  as  all  matters  neoessarily  withftt 
tiie  issue  joined,  dthough  not  formally  litigatad,    Aitkkom  eia  JL  JL 
Oa  V.  Jberaer,  MT. 

a—  Railroawi^  1-14 
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SNTAIU 
8m  Bbta' 


XQUITT. 

%  Wrnkt^  ^  SQvxnr  wnx  vov  Rblists  ao  Aiim  ViAinnnaR  Aanmm 

A  enditor  of  ui  inaolTent  corporation  who  obtaim  mi  MtigniiMnI  «f  iti 
book  Mooonts  through  fraad  is  not  entitlod  to  tho  aid  of  a  oonrt  of  ^qjdkf 
to  onforoa  his  olaim  under  the  assignments  Oomnurdai  Nai  Baink  ▼• 
Bwrth^  331. 

%  Feavb  — SQiJiTr  wiLLHOTRMLnYBAOAnrnv— AparfywillBoibo  p«i>» 
odtted  to  oomo  into  a  conrt  of  equity  to  enable  him  to  reap  tho  fmitiof 
'fraud;  and  if  it  is  found  that  the  right  sought  to  bt  onforoed  is  nnoo»> 
soionable,  or  has  been  obtained  by  fraud,  deoeit^  or  ooTin,  a  oonrl  of 
equity  will  not  lend  its  aid.     Commercial  Nat  Bank  r,  Bmrth,  831. 

H  JOBT  Trial  or  Svir  at  Bqvrt.  — The  refusal  to  glToinstmctions  to  tlio 
Jmry  in  an  equity  ease  is  not  a  oanse  of  rsrersal  if  tiM  ooort  itself  finds 
vpon  all  the  issues.    JSiVsy  ▼.  MarthteUi,  2091 

8m  CoKPOKATioirfl^  80;  Ootbitakot,  1;  iNjuNonoNSs  Ihiahi  PntMm^  1| 
JmwMXRTii  ^-9;  Mabkiaqb  avd  Diyobo^  14|  Braoino  Fmmobii- 
mm;  Tbuix^  18. 

BQurrr  of  rbdbmftioii; 

8m  MosTOAOifl^  8. 

ERROR. 
6m  AfVBALi  Amault^  1;  Tbiai^  1% 

BSTATB8L 

Ikviim  Tail— Dsnra— OoNSTBuonoH  or.— A  dorlM  of  land  to  Iki 
testator's  wife  for  life  and  after  her  death  to  a  derisM  named,  **  and  to  Ui 
hoirs  entail  the  same  foroTer,**  vests  an  estate  for  life  only  in  sneh  ds?w 
Ises^  and  upon  his  death  the  fee  simple  in  his  ohildron.  This  by  Tir> 
too  of  tho  Mew  Jersey  aot  of  June  13,  1820:  New  Jersey  Rerisloa  ttit 
Motion  11,  abolishing  estatM  tail.    l>oi»  ▼.  Tetter^  870L 

8m  laUDLOED  AWD  TBHAm;  8l 

BSTOPPEU 
].  ■nramBi  bt  SiLBNoa  —  When  one  knowingly  snffns  another  im  Ms  pNfc 
snos^  to  purchase  property  to  whioh  he  has  a  olaim  of  title^  |rhioh  bo 
willfully  oonoeals,  he  will  be  deemed  to  have  waived  his  claim,  and  will 
■ot  afterwards  be  permitted  to  assert  it  against  the  purchaser.  There* 
foM,  if  the  vendee  of  land  under  an  executory  contract  diM  before  bo 
hM  paid  any  of  the  purchase  price,  and  the  vendor  thereafter  beooniM 
bii  administrator,  and  having  taken  possession  of  the  land  and  applied 
to  tbo  probate  oourt  for  an  order  to  sell  the  decedent's  lands  for  tho 
fifiMBt  of  his  debts,  allows  the  sale  to  be  consummated  without  giving 
ttM  pwdiasor  any  notiM  whatever  of  his  personal  title  or  intstsot  is 
ttM  piopoity,  and  thus  indnoM  such  pnrehasor  to  ohango  bis 
bii  dotrimonti  the  vendor  and  his  priviM  will  bo  estopped  to 
daim  to  tbo  land  against  tho  purohasor  and  bii  priviM.  Limit9§  ▼• 
Cipofwr,  ion 
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%  ■norpsLi  ARM  PBOTBcnn  Omlt^  and  are  to  be  inroked  as  thteldi^  ud 
Bol  a*  ofianaive  weapooa.  Their  operatioo  ahonld,  in  aU  eaaa%  be  Ha* 
lied  to  laTing  bamileaa  or  making  whole  the  person  in  wboae  Cayor  tkaj 
•riae,  and  they  ahoald  nerer  be  made  the  inatramenta  of  gain  or  pradt 
Xouboy  T.  Oooper^  10& 

■w  Oa«»miii  S;  Ihsubanci,  8;  JuDQUKvm,  4;   PAXTHxaaBn;  7|  Qm 

Wabbarto^  5;  Ratlboaw^  j^  17* 

EVIDENC& 

L  SfiDmag  or  Othxr  Teansaotioh&  — When  tbere  fa  a  fneetion 
an  aot  it  aooidontal  or  intontiona],  the  faot  that  it  forma  part  of  a 
of  aimilar  ocoarreooea^  in  each  of  whioh  the  poraon  doing  tta  i«l  ia 
oonoemod,  ia  relevant     MeOasier  t.  Bnrigkt,  938. 

Ii  BiPOBT  ov  SnaRETAST  OF  Corporation  not  Oohprkht  Bfu»MW 
AAAiirsT  Pkesidbht  ahd  Trxasvruu  ^  a  report  of  the  aeoretaxy  of  a 
oorporation  ia  not  oompetontevidenoe  to  oharge  the  preaidont  and  tnat- 
nrer  with  losaes  alleged  to  have  been  aoataiaed  by  tho  oorporation  by 
raaaon  of  ioauflSoient  paymento  to  it  on  eertain  aooonnta,  or  to  ■bow 
that  no  mora  waa  paid  to  him  than  be  reported.  Narik  Hmdmm  MwL 
BuiUing  etc  An*n  r.  Childs,  57. 

9*  BvmoiRNOT  OF  CiBonmTAKnAU  — *it  la  not  neoeasary  to  prova  by  dhaci 
orideaoe  that  a  party  adviaed  an  aot  or  aided  in  ita  oomnuaaion.  bat 
aaoh  facta  may,  like  any  othen^  be  eatabliahed  by  oiroamstantial  eri- 
dence.     WilU  v.  Laeoa,  438. 

4.  PRBSUMFTIOIIS  AS  TO  FORRIQK  LaWS  NOT  BXTRNDRD  TO  PBIAL  STATUm. 

Presnmptiooa  as  to  foreign  lawa  are  generally  oonfined  to  thooa  atalM 
and  oountries  in  whioh  the  common  law  ia  the  law  of  tbo  land,  bnt  ovea 
then  they  do  not  extend  to  aaoh  atatntory  onactmenta  aa  are  penal  ia 
their  nature.  The  ooarto  of  Wiaoonsin  will  not  preenma  tbo  oxiatenoa 
in  Sweden  of  a  atatote,  law,  or  coatom  anthorising  a  diToreo  npon  the 
ground  of  tho  hnaband's  conviction  and  aentenoo  for  an  offenae^  where 
aach  conviction  and  aentonco  were  without  notice  or  bearing  and  two 
yeara  after  the  hnaband  and  hia  wife  and  family  had  left  that  oonntiy 
and  become  permanent  reaidentaof  tbo  United  States.  8L  Swrt  ▼• 
UndsfeU,  50. 

H  Pbbsumptiov  of  Guilt  Arisrs  when  tho  acented  poraon  baa  fled  to  avoid 
arrest  but  not  where  he  baa  fled  to  eacape  the  violence  of  a  mobw  AaH 
V.  Ma  Foo,  414. 

8.  Thb  Necessary  PRBSUMFrioN  Arisino  from  a  Rroord  cannot  be  ooa- 
trad  ic  ted  by  parol  evidence  any  more  than  the  expreoa  worda  of  the 
record  it-^elf.     fn  re  Dance,  768. 

7.  liipi  Insurancb  —  pRBSUMFTioN  A8  TO  MoDR  OF  Dbatil  —  Kothing  a^ 
pearing  to  the  contrary,  the  legal  presumption  ia  that  a  man  died  from 
a  natural  cause,  and  not  from  an  aot  of  self-destruction.  Tbo  mere  fast 
of  death  in  an  unknown  manner  creates  no  presumption  of  suicide^  nor 
does  the  finding  of  a  coroner's  jury  that  the  cause  of  death  was  insanity 
tend  to  prove  the  commisaion  of  suicide.  WalcoU  v,  MelropoUtan  cfa; 
Inn.  Co.,  923. 

C  Corporations  —  Subscription  Paprr  — Dollar  Mark,  Absrnob  m. 
When  it  appears  from  a  subscription  paper  that  the  subscribers  agree 
to  pay  certain  sums  of  money,  and  the  amount  which  each  is  to  pay  ii 
ozpressod  in  figures,  it  will  be  presumed,  in  the  absence  of  evidence  te 
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the  OQiitnury,  that  they  represent  dollani  SkheBm  HoUl  Co  t.  /nler- 
national  tie,  Sneampment  Co.,  234. 

Wl  Res  Gbsta  -—  Thb  Statxbckmts  of  an  Agbkt  appmnted  to  superintend 
the  work  of  exeaTating  land  near  a  house^  when  made  daring  the  progreia 
off  the  work  and  the  discharge  of  his  functions,  may  be  relied  on  by  the 
owner  of  the  hoase.     Larson  r.  Metropolitan  ftc.  R*y  Co.,  439. 

li.  HoRTOAOu.  —  Assumption  ov  Mortgaob  Dbbt  bt  PuRCUASKBor  Land 
may  be  shown  by  parol  evideaoe.     Bensieck  v.  Cook,  422. 

IL  lioBTQAaBB  —  Etidbnob  Adbcissiblb  to  Show  Considbbation,  but  noi 
TO  Vabt.— When  the  consideration  expressed  in  a  mortgage  is  in  dispute, 
parol  evidence  is  admissible  to  show  the  real  consideration;  but  when 
tho  oottsideration  is  not  in  dispute,  parol  evidehce  is  not  admissible  to 
ohange  the  terms  of  the  mortgage  in  regard  to  tho  payment  of  notes 
described  therein.    SehuUsi  ▼.  Plankinton  Bank,  290. 

ni   liOBTQAGB  SbOUBINO  SbVBRAL  NoTBS  —  PrIORITT  —  BVIDBNCB  TO  VAlir. 

When  a  mortgage  is  given  to  secure  several  notes  maturing  at  different 
dates,  parol  evidence  of  an  agreement  made  contemporaneously  with  tho 
mortgage,  by  which,  on  foreclosure,  the  proceeds  of  the  sale  are  to  bo 
first  applied  to  the  payment  of  the  note  last  maturing  to  reliere  the  in* 
dorser  thereof,  is  not  admissible  in  favor  of  such  indorssr.  BehMtU^  ?• 
PUmkinion  Bank,  290. 

HL  Aooount  Books.  —  Bank  books  of  accounts  and  original  entries  shown 
to  hare  been  accurately  kept  and  written  up  each  day  are  admissible  in 
evidence  in  favor  of  the  bank.     Robinson  t.  Smith,  510. 

14.  BooKB  OF  Aooount.  —  At  common  law  it  was  neoessaiy,  in  order 
to  make  books  of  account  admissible  in  evidence,  that  tho  entries 
should  be  proved  by  the  olerk  or  servant  who  made  them,  if  ho 
alive  and  could  be  produced,  and  that  they  should  have  been  made 
1^  a  person  whose  duty  it  was  to  make  them,  and  that  they  were  made 
in  the  ordinary  course  of  business,  and  contemporaneously  with  the  de- 
livory  of  the  goods,  so  as  to  form  a  part  of  the  res  geske^  The  Illinois 
■tatnte  has  simply  enlarged  this  rule  without  repealing  it,  by  permitting 
tlio  owner  who  keeps  the  books  to  testify  to  tho  original  entries  made 
tiierein.    House  v.  Beak,  907. 

]§•  Books  ov  Aooount. — When,  in  an  action  on  aoeount,  the  dork  who 
kopt  tho  books  of  original  entries  testifies  to  their  correctness,  and 
the  party  furnishing  the  items  to  such  clerk  testifies  to  the  correctness 
of  such  items,  and  it  is  also  shown  that  the  goods  described  were  deliv- 
ered to  defendant,  who  paid  part  of  the  account  without  objection,  and 
■ocepted  a  statement  thereof,  saying  it  was  all  right,  and  without  ob* 
Jocting  to  its  correctness  for  three  years,  the  books  of  account  are  ad- 
missible in  evidence.     Bouse  v.  Beak,  307. 

16L  Books  ov  Aocount.  —  When  the  clerk  who  makes  original  en* 
tries  in  books  of  account  has  no  knowledge  of  their  correctness,  but 
nakes  them  as  the  items  are  furnished  by  another,  it  is  essential  that 
the  party  fumisliing  the  items  should  testify  to  their  correctness,  or 
that  satisfactory  proof  thereof  from  other  sources  should  be  produced 
before  the  books  are  admissible  in  evidence.     House  v.  Beak,  307. 

0,  Books  of  Aocount  Kept  bt  Party.  —  When  a  party  to  an  ao« 
tion  keeps  his  own  book  of  original  entries,  it  is  admissjible  to  sustain 
on  account  therein  composed  of  many  items  upon  proof  that  some  of  the 
articles  were  delivered  at  or  about  the  time  the  entries  purported  to 
have  been  made;  that  such  entries  were  in  tlie  handwriting  of  the  party 
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prodnefaig  the  book;  Hiat  he  kept  no  clerk  at  the  time,  and  tbAl  hli «» 
tooMn  had  aettled  by  the  book  and  found  it  to  be  fiair  aad  mrmL 
Homm  T.  Beak,  807. 
18.  DiauauTioiia  ov  ▲  Dioiasid  Pbbsoh  are  admiirfble  in  eridnii 
anainat  thoae  who  claim  in  the  interest  or  right  of  such  deoedentt  Cbr 
neeUaU  Biver  Sao.  Bank  t.  Albee,  944. 

Bee  ArPBAi^  6;  AnAviff,  %  4;  DAMAon,  £;  EjEcnmrr,  2;  TtLAvm,  If 
Homigcdb;  iHsvRAKd,  1,  8^  11;  NiooTiABLi  iNaTBUMBim.  1;  Plu» 
nr«i^  S;  Qvo  WABmAirro^  S;  8|  Raxlboaim^  <  S8^  t7l  TUAl^  fr-7i  14| 
Wiui,  8^  1%  Wnvnam 

SXOAVATION& 
8m  Rbal  PmopBKrVi 

EXSCimON. 

L  KMMfWWi  «r  Pnommr  wmou  Bxnounov  n  tbi  DbbimiIi  rwMH 
pBinuwi.  —  If  he  doea  not  claim  it^  no  one  elae  oan  liaTe  the  bemfll 
•I  it.  Hence  his  mortgagee  oaanot  make  the  claim  wfaen  btt  doea  nci 
Alemftfa  T.  Chafee.  883. 

%  bigOTtAWOB— Wmw  WOT  SuBJior  to  Dora  of  IwaPBmc  ^  When  a  f» 
enable  amonnt  of  insnxmnce  is  ellbeted  npon  the  life  of  a  hoabMidt  the 
■oU  object  being  to  proTide  a  fund  for  the  support  of  his  wile  in  ease 
tf  hia  death,  snob  fond  will  not  ordinarily  bt  liable  for  hia  dcMiL  8W- 
tmr.jneki,W2. 

%  ImcBAMnB  -»  ENDOwmirr  Pouor — Riobts  ov  OBBnroia.  —  When  an 
InsolTont  debtor  takes  ont  and  pays  the  preminms  on  an  endowment 
InnvaBee  policy  on  his  Ufe^  in  favor  of  his  wife^  and  ahe  recoivea  aaoh 
endowment  from  the  insurer  during  the  lifetime  ef  the  inanredp  ahe 
takes  it^  or  the  property  in  which  it  is  inTceted  in  her  name^  anhjoet  ta 
the  claims  of  tiie  husband's  creditors.    l^eoU  t.  Fiddt  882. 

4  A  JmNiMiMT  OE  BzioonoH  LuM  ATTAOBn  oiTLT  TO  TBI  Bbaii  lunas 
ov  TBI  AvPABBVT  interest  of  the  debtor,  and  a  aale  thereunder 
fifa  no  interest  beyond  that  in  fact  held  by  the  debtor,  unleea  the 
iihaaer  buys  in  good  faith  and  without  any  notice  actual  or  conatraotife 
of  acme  defect  in  the  debtor's  tiae.    BOe^  ▼.  Marimem,  208L 

81  BznooTiov  Salh. -- A  Jitdombmt  Ovxdrob  wbo  PirxoBABBi  av  a  Saia 
VmaoL  an  Jusomuit  and  does  not  pay  the  pnrcbaac  price  othaswiaa 
than  by  a  credit  upon  such  judgment,  is  regarded  as  a  parchaasr  in 
good  faith  and  for  value,  and  protected  against  all  equitiea  and  delecta 
in  the  title  of  which  he  has  had  no  notiocb  actual  or  conatnwtivib 
V.  MmOmtiH^  208. 

8ee|CkimrAVor,  8;  MnoBAinai'  Lav,  7. 

S3QfiOUTOB8  AND  ADMINISXEUlTOBa 

L  XnooTona  avd  AoMiHnrrBATOus  had,  at  the  common  law,  poww  iai 
promise  and  submit  to  arbitration  disputed  claims  in  favor  of  or 
the  eatatss  which  th^  represented.    Pmktr  v.  iVoafclenes  tie,  Sifowtkoat 
Cb.,888. 

8L  XzBOOTDBa  AVB  ADMnmTBATOBi,  PowiM  ov  TO  OonnKnoHi  Qlaimb  n 
Fatob  ov  tbv  Nvzt  or  Kur.  —If  a  statute  impoeea  a  liability  npon 
common  earriera  when  the  life  of  a  passenger  ia  lost  by  negligence^  and 
authoriaes  an  action  to  be  brought  and  a  reoovciy  to  be  had  te  the  ben- 
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•lit  €i  the  liiuUand  or  widow  and  next  of  kin  of  the  deeeaaed,  an  azeen* 
4ar  or  adminiatrator  entitled  to  maintain  anoh  action  for  the  benefit  of 
meh  partioa  ia  authorized  to  oompromiae  to  the  same  extent  aa  if  the 
datm  were  in  favor  of  the  ertate  of  the  deoedentt  Pmrker  t.  ProMenm 
etc  SUamboat  Co.,  869. 

H  AuvBRSs  P0SSI8SION  —  Lacbu.  —  Where  an  adminiatrator  reeognizea  the 
validity  of  a  preWons  judicial  aale  of  his  decedent's  land  by  filing  the 
notes  given  for  the  purchase  money  aa  a  olaim  againat  the  pnrehaeer^a 
estate,  and  by  the  aubsequent  enforcement  of  the  olaim,  anoh  aota  will 
■top  the  running  of  the  statute  aa  against  an  heir  of  the  pnrchaaer  who 
b  oot  of  possession;  and  if  snch  heir  was  aa  infant  at  the  time  of  tlie 
eaapensiTe  acts,  and  oommenoed  proceedings  for  the  asaertion  of  her 
righte  to  the  land  within  three  yeara  after  attaining  her  majority,  ihe 
will  not  be  deemed  guilty  of  laches  nor  affected  by  the  etatate  of  liaa- 
itaUona,     Midtay  t.  Coofet,  106.   « 

4  JvDiciAL  8AI.IB— R10ST8  ov  PuRCHASBiia.  —  Thi  Ruli  ov  Catiat  Bmp* 
10m  applies  in  its  utmost  rigor  and  strictness  to  an  administrator's  aale^ 
erea  to  tho  estent  of  eorering  thoae  defects  of  title  whieh  an  ezamia* 
ation  of  tho  reoords  and  other  munimenta  of  title  doee  not  diadcee^  and 
thoee  eeoret  eqvitiea  which  no  ordinary  diligenee  eaa  deteok  Lhidaaff  ▼• 
Cooper^  1O0W 

ft  Imr  AUDiTT  or  AmonsnuTom's  Saui,  bow  Cubxd.  —  An  administrator^ 
aide  whieh  ia  luTalid  owing  to  the  absence  d  Jurisdiotional  allegationa 
in  the  petition  for  the  order  of  sale  becomes  binding  on  the  repreaentn* 
tirea  of  tho  deeedeat  if  they  knowingly  reoeiTO  and  diatribule  aaoag 
the  ereditora  ef  his  eatate  the  proceeds  ef  the  aotea  given  ior  the  p«v> 
Bon^.    LMtag  t.  Cooper^  106. 

1m  ■uuifu^  1|  Ldiratiohs  ov  A0noK%  %%  Tiuw%  I, 

XZXMPnOK. 
Set  BzaoirnoH,  1-t 

MALEFIOIO!. 
SeoTauan^  4 


fletWmnMH^  I-H 

EXPULSION. 
Set  Rahjuuim^  90-11, 

FALBB  RBPRBSlEMTATIOiraL 
MASaiAaa  a»  Dnroaoi,  8^  4|  OvABUm^  L 

RDERAL  OOURTai 
See  JuaiSDionox,  1,  S, 

FBLOKY. 
Set  IfAmaiAOB  ahd  Diyom^  1L 
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FIDUCIARY. 
8m  Pasxkxbship,  %  ll 

FILLINa  BLAKKa 
8m  Aobmot*  1;  Bomdi^  L 

FIRE  DEPARTMBNT. 

8m  MVHICIPAL  COEFORATIOX%  C 

FORECLOSURE. 

Bm  ^vmoul  SauI}  Lib  Pbkdrns;   Mortoaoh^  t-4i 

Usu&T,  X 

for;eitur& 

8m  iHflO&AXOli  6b 

forgery. 

8m  Corfokations,  17*  19,  SQL 

FRANCHISES. 
8m  OaBPORATiomi  8i 

FRAUD. 

L  Etidwos  Of  Othrb  Fraudulbht  TRANSAonoiiB. — If  m  aat  b  €l«liBtd 

to  be  fraudulent^  evideuee  of  other  similar  fraudulent  aoU  is  aduMiblt 
if  they  were  oommitted  at  or  about  the  saDio  time  and  the  Mine  motirt 
nay  reasonably  be  euppooed  to  exist  for  all  of  them.  ifcOwifa'  ▼•  Ji^ 
right,  98S. 

%  Fraud  amd  CiROUMTSNTioir  in  Proourtko  thb  Ezaoirnov  ov  av  Imbo* 
MRMT  CANNOT  BB  EsTABLisHBD  by  showing  failure  of  or  fraud  in  ill 
eonsideration,  whore  there  is  no  pretence  that  any  triok,  device^  or  arti> 
Am  was  resorted  to  to  procure  such  execution,  nor  that  the  party  sigs* 
ing  it  did  not  koow  or  understand  what  he  wm  doing.  BSdkHeu  Sctd  CSa 
▼.  IfUemtUkmal  ttc  Eneampmeni  C<k,  234. 

H  RATmcATioN  OF  Fraudulrnt  Act,  Liabiutt  iOR.»0ne  who  ratifiM 
and  makes  his  own  the  fraudulent  act  of  another  becomM  liable  ther^ 
for,  although  there  was  no  combination  or  conspiracy  betweoa  tfassa 
OwOher  r.  Ullrich,  82. 

8m  Agrnot,  8;  CoNTRAOTS,  8;  Carrtrrs,  1;  Corporattonr,  is,  15,  S7-0| 
ELRcriONS,  4;  Equity,  1,  2;  Judomrnts,  6;  Landlord  and  Trnani;  6| 
Marriagr  and  Divorcb,  3;  Payment,  2;  SrROino  Psriormanc%  4| 
Trubx%  4,  5. 

FRAUDULENT  CONVEYANCEFl 
Ohattrl  Mortoaob  with  Powkr  to  Sbll— When  Void  ab  AOAimr 
Crbditors.  —  When  a  chattel  mortgage  contains  a  stipulation  authsr^ 
laiiig  the  mortgagor  to  sell  or  dispcise  of  the  whole  of  the  property, 
without  limitation,  in  a  lump  or  in  any  siaed  lots  M  he  may  choose, 
without  providing  what  shall  be  done  with  the  proceeds  when  the  gooJs 
are  sold,  and  without  any  agreement  between  the  partiM  M  to  how  ths 
oals  or  salM  shall  be  made  or  what  shall  be  done  with  the  prooeed% 
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aortgag*  Is  rolS.  m  In  fraud  of  the  orediton  of  the  mortgagor,  nor  li  il 
vmdorod  yalid  by  the  faot  that  the  mortgagee  takee  pomwfop  of  Os 
proper^  without  the  oonient  of  the  mortgagor,  under  a  itipnlatuNi  in 
Ihs  mortgage  that  the  mortgagee  may  take  poeieaiion  whenever  be  ahall 
dasoa  bimeelf  nnnfe  or  inaecure.    Baihbun  r.  Btrrfft  3891 

GIFTS. 
See  TRUsn,  1, 1 

OUARANTT. 

\  A  OvAiuwn  OwtAnwD  vrom  Onb  who  was  IirroxiaAfn)  when  be  rfgned 
it^  who  was  unaUe  to  read  and  was  ignorant  of  its  oont^nts,  and  wh« 
affiTod  bis  guaranty  opon  a  false  representation  that  it  was  an  appUoA> 
Hon  for  a  lioense,  is  inralid  in  the  hands  of  any  person  reoeiving  it  witb 
Botieo  of  the  means  by  whioh  it  was  proonred.    Page  r.  Krtkejft  731. 

&  A  Ohakoi  OB  Altbbation  in  a  oontraot  to  whioh  a  gnaranty  was  appll- 
eablo  diseharges  the  guarantor  whether  material  or  noK  Henoe  if  ▲ 
goarmnteeo  that  if  B  doee  not  bny  and  pay  for  oertain  artioles  to  be 
thereafter  famished,  the  latter  will  deliver  them  at  R,  and  subsequently 
foods  are  shipped  to  B^  whieh  if  he  doee  not  pay  for,  he  is  to  deliver 
to  M,  the  guaranty  does  not  apply  to  the  latter  oontraot^  and  A  is  not 
remble  for  the  nondelivery  ef  the  goods  toll.    AyeT,  Krtkeff.  781. 


GUARDIAN  AND  WARa 

L  OVAKDZAlf'S  SaLBIL  —  PrOOBKDIMQS  BT  a  OuARDIAH  fOB  THB  SaLB  OV  TBS 

■ratb  ov  Hm  Ward  abb  not  Adybrsb,  but  are  in  effeot  prooeed- 
ings  by  him  and  for  his  benefit.  The  minor  is  in  oonrt  by  tho  filing  of 
Ilia  petition  and  thereby  submits  his  property  to  the  jurisdietion  of  the 
•ourt.  The  order  of  sale  is  not  against  or  adverse  to  him,  but  is  the 
granting  of  his  request.    Bccirf  v.  Aldrkh,  190l 

%  OvARDIAK'B  SaLBS.  —  A  DBTBOnVB  DsSCRIPTIOir  ov  BbAL  PbOPBR'aTIV  a 

Ouabdiam's  PBTmoH  for  an  order  of  sale  and  also  in  the  order  to  show 
•anse  doee  not  affeot  the  jurisdiction  of  the  oonrt  nor  the  validity  of  the 
■ale  if  the  property  was  snffioiently  described  in  the  order  of  sale. 
8carfr.  Aldrkh,  190. 
%  OvABDiAR*s  Salb&. — The  fact  that  an  order  to  show  eanie  why  a  guardiaa 
dMNild  not  be  granted  authority  to  sell  the  real  property  of  his  ward  wm 
set  for  hearing  at  a  time  less  than  four  weeks  after  the  making  of  saeh 
order,  when  the  statute  requires  that  such  hearing  shall  not  be  less  thaa 
four  nor  more  than  eight  weeks  from  the  time  of  making  the  order,  doea 
aol  render  void  the  order  of  sale  based  upon  the  order  to  show  eauss^ 
If  the  statute  does  not  require  any  notioe  of  the  order  nor  of  the  appli* 
eation  to  sell  his  property  to  be  served  upon  the  minor.     8ear/r.  AU 

4  OoABDiAv's  Salbb.  ^It  18  THB  BxBOUTiGH  OV  TBn  Dbbd  of  the  gnardiaa 
and  not  the  oonfirmation  of  the  sale  whioh  veats  title  ia  the  pnrnhisar 
Jbo^T.  Aldrkk.  19a 

See  InaANB  Pbbbob^  L 

QUESTS. 
See  Laitdiobd  ard  Tbrabt,  8^  8L 
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highways. 

1.  EMBVioRBAtoirABUina— NvnuBroi.^Aiiyp6noBmiyUwMIy«n 
A  psblitt  highwsj  in  Um  tHmnotion  of  hia  legitinmto  linrinwiii,  «itlNr  if 
lr»T«l  or  for  inntportatioii,  but  ho  mut  luo  it  ia  a  roaaonablo  maoaw 
•ad  not  intorfero  with  iU  roasooable  luo  by  othor  oitiaeni^  and  wbetliv 
flr  not  a  partionlar  use  U  an  nnreatonablo  nse  and  a  nnitanoe^  ia  a  ifno^ 
tfam  ol  fiwt  lobo  labmittad  to  the  jury.    Oomimmweakk  ▼.  AUm^  SSOi 

&  HvmaiiOB  n.  —  Any  abttmotioB  whioh  nanaoetnrily  iaooiDmodalM  or 
impadan  tho  lawfnl  vm  of  a  highway  by  the  paUie^  fa  aa  iBdietabIa 
nnisanoe.    CommonweaUk'r,  AUem,  890L 

&  JJuM  ov  BT  TRACfnoN  Engikb  —  KunAHOii  ^  The  nmnlng  of  a 
engine  oTor  a  pnblie  highway  npon  a  single  oocMion  iHien 
ia  mofing  it  firom  one  looataoa  te  another*  fa  not  a  nnisaooa. 
tPMlA  V.  AUem,  89fk 

4^  Vn  ov  WW  Taaonov  BiiaiirB  —  KinBAiro&  •—  Tha  dafly  and 

aed  aae  on  a  pnblfa  highway  of  a  traotioa  eteam  angvM^  wkiehi  |f 
Hi  noiie  and  appearanoe^  frightene  horooi  and  makii  the  highway  daa* 
fnrooi  to  perMni  riding  ordririni^  and  byreeion  ef  thennnanallyhMvy 
loadi  whioh  it  drawi^  injaree  the  Idghway  and  endangeia  tiia  aafefy  ef 
bridge^  ae  well  ae  impedee  traTel,  fa  aa  iadietable  Bniiaaoa.  OHMMa* 
Mottl  ▼.  ilttm,  880. 

&  fiioHWATa  Am  Bbidov— >Dirm8  or  TowireHiF.  ^  ffighwaya  iad 
bridge!  are  generally  oonstmcted  for  ordinary  nee  in  aa  ordinary  na^ 
ner  and  not  for  an  nnnsnal  or  extraordinary  nei^  either  by  eroesing  aft 
great  ipeed,  or  by  the  paeaing  of  a  Tory  large  and  nnnmal  weighty  iadi 
ai  that  drawn  by  a  traction  engine;  and  a  townahip  fa  not  boand  la  de 
BMie  than  to  ao  oonatrnot  ito  bridgea  aa  to  protect  the  pnblio  againat  in* 
Jnry  by  a  reaaoaable^  proper,  and  probable  aae  thereof,  In  tmw  ef  the 
aarronnding  oironmstanoea,  auch  aa  the  extent^  kind*  and  aatare  ef  Ike 
travel  and  bnaineaa  over  them.    Oommomo&Uih  T«  Alkm,  8SQL 

tk  XzTuiouisHinirr  or  BiamxNT.  —  Ao? maa  Usbb  of  a  pnbUa  highway 
lor  railroad  pnrpoaea  will  not  extingnuh  nor  deatroy  the  pablia  eaa^ 
•Mat  therein.    Laing  r.  UnUed  New  Jeneff  &  A.  iia  Oat  68ft 

See  WiTNiaui^  8. 

HOBnon)& 

Bb  8BJ^D0!gni.--WRXNApBBSONI3ATrAOKBDIVKnDWBLUa«Hani 

OB  Plaob  ov  BuanrBflfl^  it  fa  hu  duty  to  refrain  from  taking  lifi^  an* 
liii  there  fa  an  imminent  and  preaaing  neoeaaity,  real  or  apparaa^ 
to  do  ao,  and  he  mnat  aae  earn  to  employ  no  more  f oroe  than  fa  ■«<b*m»* 
to  repel  the  danger  to  hfa  life^  or  the  apprehended  grievooa  injnry  ia  hfa 
peraon.  Atikem  t.  8UUe^  83. 
&  SKLV-DBVBKaB -» Imtoxxoatxob  OV  Amailabt.  EwBcr  ov.— The  eaa« 
dnot  of  a  peraon  in  a  atate  of  Tolnntary  intoxioatioa  fa^  ia  oriau* 
aal  oaiiib  Mibjeet  to  the  eame  mlee  and  prinoiplei  aa  the  ooodaot  ef  a 
aober  peraon.  Therefore,  the  voluntary  intoxication  ef  an  aaaailant  daea 
not  modify  the  right  of  one  aaaaulted  in  hu  dwelling  or  bnaineee  hooM^ 
to  defend  himaelf  againat  a  Tiolent  attack ;  but*  if  in  repelling  the  a^ 
laek,  the  peraon  ao  aaaaulted  takea  the  life  of  hfa  aiwilant,  the  intoxioa- 
tfaa  of  the  Utter  may  be  a  circnmatanoe  to  be  eonaidered  by  tha  Jnry  fa 
determining  whether  there  waa  apparently  a  preeent  preaaing  naaBaiity 
lor  defendant  to  take  the  life  of  the  deoeaaed*  in  order  ia  protaat  hh 
own,  or  to  prevent  great  bodily  harm.    A^Bem  ▼•  AMb  89L 
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H  Sbp-wwu  —  Dmoim  IimiiiroTioira  Rioabdiho  Ihtozication  of 
AniAn.AWT.  —When  a  penon  takes  the  life  of  hit  MeaUant,  while 
Mending  hinieelf  againet  an  attaek,  and  it  appean  from  tiie  eri- 
Jnoe  that  the  attaok  waa  made  in  hie  dwelling  or  plaoe  of  buineia»  the 
•onii  In  eharging  the  jury  as  to  the  duty  of  the  penon  assanlted  when 
Ae  aaaalUnt  is  intozioated  shonld  not  ignore  sneh  evidence,  nor  assume 
ftkMt  if  the  deoeased  was  so  intoxioated  that  he  was  less  prudent,  and  on 
it  of  the  impairment  of  his  physical  fiMalties,  less  dangerous,  it 
the  duty  of  the  defendant  to  retreat^  as  a  mode  of  exercising  rea* 
Mnable  care  to  avert  the  difficulty  and  avoid  the  neoessity  of  taking 
Wbk    Bnek  an  Instruction  Is  fatally  defeotiTe.    Aikew  t.  Stale,  83. 

#b  JmtMvnovs  as  to  DmKDAirr'B  Baunv  ov  thb  NscBasnT  ion  Kill* 
OM  HU  AasAiLAXT.  -» An  instruction  is  properly  refused,  which  would 
permit  a  jury  to  acquit  a  person  accused  of  the  homicide  ef  his  assail- 
ant, if  they  were  ''reasonably  satisfied  from  the  CTidenoe  tiwt  Iha 
Aefendant^  when  ha  shot  the  deceased,  did  it  believing  thati  unless 
ke  did  sc^  tiia  deoeased  would  have  cat  him."  That  the  defendant 
entertained  sneh  a  belief  la  aoft  sufficient.  The  jury  must  also  bt 
•iBTlnced  that  tiia  elronmstaneee  were  such  aa  to  create  in  the  mind  •! 
a  mason  II  My  prudent  man  tlie  belief  that  snoh  aeoeiai^  eziated*  AAm 

HOTKLa.    . 
See  OoBPOBATiOM^  10^  IL 

HOUSES  OF  ILL-FAlfm 
SeeSLAXDU,  L 

HUSBAND  AND  Wm 

&  Okobmal  Law— RnpoNsiBiLTrT  o?  ▲  Mabsibd  Wmcav  imi  Oumi 
OoMmmD  ni  Km  HusBAiiD'a  Pusssnos.  — The  presumption  ef  tha 
law  that  when  the  wife  acts  with  her  husband  in  the  aommia* 
of  a  crime  she  aets  under  his  ooeroion  la  not  allowed  in  all  oflensss^ 
a  wife  is  answerable  for  murder,  though  oommitted  in  tiie  presenoa 
of  or  In  company  with  her  husband.  B^  t.  States  88. 
OuMtHAL  Law— >HiJaTAL  Coiboiov.— >If  a  wife  oommltB  any  felony, 
with  the  exception  of  murder  and  treason,  and  perhape  some  other  felo* 
in  the  presence  of  her  husband,  it  la  presumed  that  oho  did  it 
oonstraint  by  him,  and  she  is  therefore  excused,  but  this  preeump- 
Is  prtma/aeie  only,  and  is  rebuttable,  ^loli  ▼.  Ma  Woo,  414. 
iL  Ckdokal  Law^Mabital  Cobboiom  — BuBDBV  ov  PBOov.-^When  a 
Married  woman  has  oommitted  a  crime  in  her  husband's  presenocb  she 
■ay  be  oonTioted,  if  it  is  proTod  that  the  husband  was  not  the  inciter 
m  reeponsible  agent  in  the  crime.  The  state  need  not  show  that  tha 
knaband  actually  disapproTod  the  orime^  nor  should  the  Jury  be  la- 
glnoted  that  in  the  absence  of  evidenoe  of  such  disapproTal  tiia  wife 
■mat  ba  acquitted.  SkOtr.  MaFoQ,4\l, 
4L  Tmawt  Dbbd  bt  Mabbxbd  Womab.  -» A  married  womaa  nay,  by  Joininf 
with  her  husband,  execute  a  Talid  mortgage  or  deed  of  trust  upon  her 
foal  eatate  to  secure  a  debt  of  her  haaband,  and  may  therein  appoint  a 
tmstae  to  make  sale  la  default  of  payment  of  the  debt  secured.  Fmrffih 
mm  ▼•  Sodrn^  618. 
IL  IfA— y«fc  WoMAB  n  BOT  Ahswbbablb  vob  thb  Nbouobboi  of  a  Saai 
TABT  employed  by  her  while  living  separate  and  apart  from  her  bus* 
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Wad  bMMM^  Bolwithstaiiding  such  separatiai,  the  Is  boI  ^amg^kmi  to 
make  a  Talid  Motrmot  for  the  employment  of  a  aerraiit.     Ferguaom  t. 

H  JuDGiOKT  AOAIKCT  ▲  Marhibd  Wom a9  raed  withottt  her  hnebaad  li 
not  ▼Old,  bat  ia  a  oomplete  justification  to  an  officer  acting  in  the  en» 
foroement  of  prooeas  iasned  npon  and  authorized  by  it,  8mMk  t«  Btr^ 
dem,  867. 

f.  If  ▲  Wm  HAS  AraQVATi  Means  ov  Suppobt,  she  oannot  pioeuro  neoes 
series  on  the  credit  of  her  husband  though  she  is  liviiig  sopaialo  froa 
him  for  Jnstiilablo  canse.    HmU  r.  Eaytt^  917. 

tse  Daxaaib;  B/ioniBirT,  1;  BzKOunoNy  2;  8;  LmLi  Mammaob  ajd 
DiYOBOii  Sraomo  FnuroBBiANoi,  8;  Trial;  TBVgi%  5}  Wi 
7.88. 

IMPBACHMENX. 

8se  JVDOM BMTB»  IQl 

DCPRISONMBMX 
8et  Harriaqi  avd  Divoboi^  1L 

IMPROVEMENXa 
8se  PABTmoir,  %  %» 

(^  Iin>BBITAT.US  ASSUMPSIT. 

V^  8oe8ALn^9L 

r 

I  INDBMNITT. 

,  flseBoNiM. 

IHDVPBNDBNT  OONTBAOTOB. 
See  Marib  avd  Sirtaht,  i^U 

INDIOTMKNT. 
See  Assault,  % 

INDORSBMSNT. 
See  Hmorasu  Ihstrumsnts,  %^  8;  Wni 

INFANTS. 

ftM  DaiDM^  %  KUUMTUM  AHD  ADMniISTRAT0B8»  S|  QVABSIAV  AM»  WiOf 

Master  avd  Sbrtamt,  8-8L 

INJUNCTION. 

L  OoRPORAiioiiS— LuvKcnos   AGAINST    DiBBOTOBSi  —  Fsisons  Ulegslli 

elected  may  bo  enjoined  from  acting  as  directors  of  a  oorporatisii 

HmmMM  ete.  P€trk  Amfn  t.  SUvem^  664. 
%  JoDGKEiiT — iN^VNonoir  AoAiNST.  — >  A  Judgment  will  not  bo  onjoinod  is 

the  absence  of  proof  of  a  defense  on  the  merits,  or  that  it  is  oaalrnqr  ti 

equity  or  good  conscience.     WUmm  t.  Shipmam^  8^ 
81  Slander.  —  A  court  of  equity  has  no  power  to  restrain  a  slandHT  or  Bbel, 

and  it  can  make  no  difference  whether  the  words  are  uttered  ooBcemiii| 

a  person  er  his  title  to  property.     Flini  v.  Huicfiinson  etc  Burner  Gk, 

478. 
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C   BtsJkWDWM  09  TiTLl — POWSB  OF  EqUTTT  TO  RlSTB AIH.  —  The  lOH  of  hxuU 

mmmm  which  results  from  tbe  sUnder  of  a  man's  tiUo  to  his  property  Is 
not  such  a  special  feature  in  the  wrong  as  will  give  a  eoort  of  equity  the 
right  to  interfere  by  injunction  to  restrain  the  publication  of  the  slander. 
m»9U  y.  ButchtMon  ete.  Burner  Oo.^  478. 

IL  8^Ain>m  of  Title —  Rsmvdt  fob.  — Whether  the  words  oomplained  of 
are  ottered  in  regard  to  the  plaintiff's  person  or  in  regard  to  his  prop* 
•rtyt  it  is  for  the  Jury  to  determine  if  they  are  slanderons  ornotn  After 
a  Terdiot  in  his  faTor,  he  can  bare  an  injunction  so  restrain  the  further 
poblication  of  what  the  jury  hss  found  to  be  an  aetioaable  libel  or 
Zander.    Flint  t.  Butehinwn  Oe,  Burner  Ch*,  476L 

Itoo  JinKHfKm^  6-9;  Mbchanio's  Lnsr,  7;  Railboaim^  15|  nnna;  4$ 

WatbbooubsiSi  i-C 

mSAKE  PERSONS. 

1»  AvFOMTJiiiiT  OF  GirARDiAH  AD  Lttbm  for  a  lunatic  who  Is  made  a  party 
defendant  in  an  ejectment  suit  is  proper,  and  the  oonrt  has  power,  after 
■■ch  appointment^  to  render  a  judgment  as  binding  on  the  Innatie  and 
Ills  property  as  a  similar  judgment  would  be  vpon  a  sane  person.  JBm* 
OMdfc  ▼.  Cook,  422. 

&  ItfUVAiToa,  AcnoHB  bt,  Who  mat  BBnra.  —A  bill  in  equity  purporting 
to  be  by  a  lunatic  by  his  next  friend,  and  seeking  to  set  aside  a  deed  of 
•aoh  lunatic  should  be  dismissed.  No  person  ean  maintain  such  a  nil 
OB  behalf  of  a  lunatic  unless  he  has  authority  to  aot  for  him  and  to  bind 
bis  estate,  and  this  authority  his  next  friend  does  not  possess.  Cotk^^km 
T.  Jfefbger,  261. 

H  Tbvbt  Dxbds.  —  YALiDirr  of  Salb  undbb  Dbbd  of  Tbust  is  not  aifiBete4 
by  the  insanity  of  one  who  purchased  the  premises  subject  to  tbo  liea  of 
that  deed,  and  who  assumed  the  payment  of  the  debt  scoured  by  it  as  m 
part  of  the  consideration  of  his  purchase,  nor  Is  the  case  altered  If  tto 
purchaser  at  the  trustee's  sale  has  aotaal  knowledge  of  mob  innal^* 
Mmakekr.  Cook,  ^2. 

See  KjBoncBRT,  1;  Sfidbboi,  7;  Ixnnuira^  18L 

INSOLVENCY. 

I— H  tiiiiii — AuHOBT.  — A  judgment  for  alimony  Is  not  released  by  • 
discharge  in  insolvency,  when,  by  statute,  the  effect  of  suoh  disoharfo 
fa  declared  to  be  to  discharge  tiie  insolvent  "  from  debts  proved  againal 
bit  estate;  and  from  debts  provable  founded  on  a  contract  made  by  him.** 
A  judgment  or  decree  for  alimony  is  not  a  judgment  for  the  enforoo- 
BMnt  of  any  contract^  express  or  implied,  existing  between  the  parties 
tberetOk  but  for  the  enforcement  of  a  duty  in  the  performance  of  whiob 
tbo  poblic,  as  well  as  the  parties,  are  interested.     Boife$  ▼.  Hmbbard, 


8SS  BAMX%  ft  OOBFOAATXOBfl^  38;  KquifTv  1|  PAsnrnsHXFf  H 

INSTRUCmONS. 

AppbaIii  6;  Gbiminal  Law;  Hokioidb,  S,  4;  MAfm  AXBSiBTm;  111 

Tbial»  7»  10-12. 
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INSURANOI. 

L  HoTMS  «r  LoM  nav  ww  Mail  —  PKnoMFmnr.  ~  WImk  ^ 
Ittisr,  property  addrawd,  oontainiog  a  stateoMnil  of  Ion 
iro  lasiiraiioe  poUey*  is  dapodtod  in  tho  port  offiotb  it 
that  it  reaobod  its  dsstination  by  duo  oonrss  of  nail,  hmi  this 
tion  may  bo  rsbnttod  by  ovidenos  showing  that  it  was  not  xoosivsd. 
no  fasstion  ia ooo  of  fset  for  dotsmlnation  by  tfao  Joiy*  WikmtMr. 
DmObHf  Hmmlmt.  Co..  Oa. 

%  Tmoow  ov  Loflflii  SoffiotJUior  ov.  — Wboa  a  atstomoBt  of  loos  mdir 
a  policy  of  firo  insnranoe  is  famished  the  insurer  within  the  time  stipa- 
latod  in  the  policy,  aad  there  is  nothing  to  show  that  it  was  not  ia 
food  faith,  intended  as  a  oomplianoe  therewith,  it  la  the  datj  of  the 
lasorsr,  if  he  means  to  rely  apoa  a  failnre  by  tlio  fasarod  to  acmpty 
with  the  terms  of  the  policy  in  respect  to  aotiee  of  kioi^  to  giro  provpt 
noHeo  of  his  objootioa  to  the  atatement  reoetTod,  speei^ying  the  dsisiti 
tfaorein,  so  that  tlia  inonrsd  may  have  an  opportoai^  to  oorroot  tlie& 
A  failnre  to  retnra  saeh  statement^  er  to  notify  the  inaared  of  dofseli 
therein,  is  snfficient  orideaoe  of  a  wairor  of  strict  oomplianoa  with  the 
terms  of  the  poliey.     WhUmon  r,  DweOimg  H<mm  /aa  Oa,  SSflL 

9b  WAiTxa  OF  Paoov  or  Loai— Bvummub  ov  Uaioa.— Afire 
oompany  cannot  bo  bonnd  by  the  nsage  and  ooatom  of 
oompanies  doing  business  in  the  vicinity  In  regard  to 
with  proob  of  looi^  when  the  first-named  oompany  has  exprssaty  €Sft> 
tracted  for  tlia  performance  of  a  oertaia  ooaditioii  prsoedeat  as  te 
proof  of  loss  before  the  insnred  is  entitled  to  reooror.  In  an  aotioa  aa 
the  policy,  OTidenoe  as  to  the  nsage  aad  oastom  of  the  company  saod 
ia  regard  to  waiTcr  of  proof  of  looi^  is  admissible^  bat  oridaaoe  of  the 
practice  and  usage  of  other  oompanies  doing  businees  ia  the  same  loes^ 
ity,  is  inadmissible.    PAeals  /aa  Cdi  t.  ir«N0«r,  MOl 

^  Tmoot  or  Loss — Waitsb  of.  — A  condition  in  a  policyof  iretaaoi 
that  in  ease  of  loss  the  insured  must  forthwith  giro  written  notioo 
to  the  insurer,  la  waired  by  the  latter  when,  with  fall  knowledge  sf 
the  looi,  he  denies  all  llabili^  under  the  policy  without  waiting  fSsr  sash 
written  notice.    Savoff  w,  Phemto  Im,  CSs.,  091. 

9k  Waitbh  of  DiVBon  nr  Prooii  or  Loos  bt  Raannva  av»  RirAmag 
WITHOUT  OBJSonoir.  —  When  an  insursnce  oompany  reoeiTcs  and  re> 
tains  proofs  of  loss  without  making  any  objections  thereto^  it  will  be 
deemed  to  have  waived  any  defects  thereiB.  FawyMidlerfrirff  v.  nrntb 
In$.  09.,  29. 

9k  iHBVBAiroa  Pouor  hot  FoRFamD  bt  Failvbb  to  Fukiii—  PBoon  m 
Loos  WITHIN  TiMB  PBOORiBBDw  —  WhoTO  a  policy  of  insuraaoe  pr^ 
vides  that  notice  of  loes  shall  be  given  within  six  day%  and  that  prodi 
of  loss  shall  be  famished  within  thirty  days  afier  the  notice  of  loss  is 
given,  and  that  the  loss  shall  be  payable  sixty  days  after  the  proob  are 
looeived  at  the  company's  office,  but  nowhere  prorides  that  the  failure  ts 
tender  such  proofs  within  the  time  named  shall  operate  as  a  forfeiture 
•f  the  policy,  a  ftulnre  to  furnish  the  proob  within  the  time  preeoribel 
merely  postpones  the  maturity  of  the  daim,  but  does  not  operate  eo  a 
forfeiture  of  the  policy.     Vangindertaelem  v.  Phenix  /as.  Co.,  29. 

f,  POWBB   OF   QsiflRAI.    AOBNT   TO   WaIVI    PbOOF  OF   LO8B  BT  PaBOI»  ^ 

An  agent  of  an  insnranoe  company  who  is  given  full  power  to  reoriva 
proposals  of  inHurance  against  loss  and  damage  by  fire,  to  fix  ratss  sf 
gremiam,  receive  moneys,  aad  countersign,  issue,  and  renew  polim^s 
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vHUa  •  Mrtaln  dlitrlol  within  a  state,  ii  a  general  agent  and  may, 
altar  Im^  bind  the  oompany  by  a  parol  wairer  of  eonditiont  relating  to 
fraoii  •!  Umi^  although  the  polioy  proridee  that  a  waiTor  shall  ba  void 
■nleea  in  writing,  signed  by  the  agents  and  iadonad  thereoa.  Fkmim 
/m.  Co,  t.  Munffer,  300l 

&  OoKi>iTioii  lOB  ARBinunoH— Waitirov.— When,  «poa  a  loss  ma* 
dar  a  polioy  of  fire  insnraaoe^  the  inanrer  immediately  denies  all  lia> 
Matj  andsr  the  polioy,  assorting  that  it  was  not  in  foroe  when  the  loss 
aaeorrodt  and  rspels  OTory  oflbrt  oa  the  part  of  the  insured  to  obtain  an 
adJQstment  of  the  loss^  snob  insurer  mast  bt  hold  to  hare  waived  aa 
arbitration  danse  oontained  In  the  polioy  roqairing  an  award  by  arbi* 
iMtora  as  a  oondition  preoodont  to  a  right  of  aotlon,  and  ho  is  estopped 
iniai  sotting  it  np  in  defense  thereto.   Savage  t.  Pkomkt  /at.  Cb.,  591. 

H  ABBmunoK  Clavu  n  LfsvaAircB  Pouor  not  Bab  to  Aotion,  wbu. 
Whoa  a  polioy  of  insaranoo  provides  that  if  the  oompany  and  the  as- 
■Bred  fail  to  agree  as  to  tho  amoont  of  the  loss,  the  matter  shall  be 
■abmitted  to  arbitrators,  and  that  no  aotion  nnder  the  policy  shall  bo 
■Mdntaioable  nntil  an  award  is  obtained,  if  the  proofs  of  loss  are  for* 
■ishod  to  tho  oompany  and  no  objection  is  made  to  them,  and  no  sng* 
foation  is  made  by  the  oompany  that  an  arbitration  be  had,  an  aotioa 
aommenood  three  months  after  the  proofs  are  famished. oannot  be  do- 
fsatod  on  the  gronnd  that  there  has  been  ao  arbitration.  Vanginder* 
aaefea  r.  Phe$^  Ina.  Co,,  29. 

m  OwNBBSHip  or  Pbofxrtt.  —When  payment  of  a  loss^  nnder  a  polioy 
aC  fire  insnranoe^  is  resisted  on  the  ground  that  the  insnred  wss  not  tho 
aola  and  nnocmditional  owner  of  the  land  on  which  the  house  stood, 
aa  provided  in  the  polioy,  and  the  evidence  as  to  whether  he  was  or 
was  not  such  owner  is  oonflioting,  the  question  must  bo  determined  by 
ttM  Jury,  and  a  finding  that  ho  was  such  owner  will  not  be  disturbed  on 
appeaL     Whitmore  t.  Dwelling  Hintte  /as.  Co.,  838. 

11.  Fbbmhtm  — BviDBNOB  ov  Patmbnt  or. — When,  in  an  aotioa  to  re- 
ooTor  for  loss  nnder  a  polioy  of  fire  insurance  which  recites  and  ao- 
knowledges  the  receipt  of  the  premium,  the  insurer  denies  the  pay* 
■Mut  of  any  premium  and  alleges  a  cancellation  of  the  policy  for  saoh 
aonpayment  prior  to  the  loss,  the  testimony  on  the  part  of  tho  insnred 
that  he  gave  the  amount  of  tho  premium  to  another  party  to  bo  paid  to 
tho  insurer,  and  the  testimony  of  such  other  party  that  he  so  paid  the 
■Mmey  received,  is,  in  couhection  with  the  reoitali  in  the  polioy,  snfl* 
aiont  evidence  to  sustain  a  finding  that  suoh  payment  was  made,  as 
against  a  denial  of  suoh  faot  by  the  agent  of  the  insurod.  8(mag$  v. 
PAcsiMa  /as.  Co.,  691. 

I&  NanoB  or  Canobllatiok— SumoiBNor  or.  — When  tho  prominm 
OB  a  polioy  of  fire  insurance  has  in  fact  been  paid,  a  letter  from  tha 
Insurer  to  the  insured  notifying  the  latter  of  the  effect  of  nonpayment 
Ibo  premium,  and  oalling  attention  to  oanoellation  conditions  in  the  pol* 
ley,  is  not  sufficient  notice  to  arbitrarily  terminate  tho  polioy  if  tho  in* 
■nrer  does  not  refund  or  offer  to  refund  the  amount  of  unearned  premium 
as  required  by  such  oanoellation  conditions.  Savage  v.  Pkamto  In§,  Cb., 
591. 
IIL  Lira  iNBtTBAVOB  —  SuioiDB. —  Under  a  policy  of  life  insnranoe  exempting 
Ao  iasarsr  from  liability  for  tho  death  of  the  assured  from  saioide^  saae 
ar  hushe^  there  can  be  no  recovery  if  he  takes  his  own  life,  though  at 
las  time  he  did  so  ho  was  in  such  an  insane  oonditioa  that  he  waa  ia* 
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capable  of  understanding  the  phyaioal  nature  and  eonseqaaoflea  of  kb 
act  and  did  not  know  that  by  it  he  would  take  his  owa  Ufa.  BUBngt  r* 
AeekUtU  Ins.  Co,,  913. 
14  Idwm  InsuRANOi.  —  Sklf-dbstructioh  is  Nbybb  Pabsumxd;  and  if  v^ 
oovery  upon  a  policy  of  life  iiiaurauce  ia  resisted  on  the  groond  tkal 
the  assured  committed  suicide,  the  defendant  must  ntisfy  the  joryt 
by  a  preponderance  of  competent  eTidenoa,  that  the  injntiea  whiek 
eanse^  death  were  intentional  on  the  part  of  the  assured.  WmktU  ▼• 
lieti-opoiUan  etc  /ns.  Co.,  923. 

See  KuouTXOii,  S;  IL 

IKTERBST. 

!•  HiQHSR  Rati  rom  Kokpatmbnt  op  Dbbt — Pbitaltt. — Whoa 
is  loaned  at  a  speoifio  rate  of  interest  on  a  note  oontaining  a 
Tision  that  if  not  paid  at  maturity  the  maker  shall  pay  a  higher  nte  of 
interest  thereafter,  the  higher  rate  is  in  the  nature  of  a  penalty,  and 
the  payee  can  recover  interest  after  maturity  only  at  the  lower  rale 
agreed  upon.     Jiiehai'dwn  v,,C<tmpbeU,  633. 

IL  Prinoipal  ahb  Coupoiv  Notxs  —  Usury.  >- When  the  rate  of  intei^ 
est  agreed  upon  for  the  prinoipal  of  a  loan  is  legal  at  the  tlmo  of 
the  ezeoution  of  a  note  therefor,  and  coupon  interest  notes  oxoeated 
ia  connection  therewith  are  not  to  draw  interest  until  the  matority  of 
the  prinoipal  debt,  the  contract  is  not  tainted  with  usury,  and  tta 
payee  is  entitled  to  interest  thereafter  on  both  the  principal  and  interest 
notes  at  the  rate  agreed  to  be  paid  npon  the  prinoipal  note  before  ma* 
turity,  although  a  statute  passed  since  its  execution  has  rednoed  ttM 
legal  rate  of  interest,  and  although  the  parties  agreed  that  bolii  tto 
principal  and  interest  notes  should  draw  a  higher  rate  of  intereot 
the  maturity  of  the  prinoipal  debt     Rl^ardsau  T.  Oau^pbeH 

See  Usury, 

INTERSTATB  OOMMBROBL 

L  Tram  RiovLATioir — Disoriminatiov  bktwrin  Cinnm  «p 

■■T  Statib.  —  A  statute  or  ordinance  permitting  all  persons  to  poddlo 
goods  manufaotured  or  produced  within  the  state,  but  prohibltiBg  Iko 
aame  persons  from  peddling  goods  of  the  same  character  if  manufaotuped 
or  produced  in  other  states,  is  a  trada  regulation  diseriminatfaif  bo* 
twoon  the  produetionB  of  diflferent  states,  and  Toad  as  an  attonipt  la 
regulate  interstate  oommeroo.    Sayre  Borough  t.  PkSUip§^  8ilL 

IL  Pbddlrr'b  Liormsr  —  Disorimiii atior.  —  A  statute  or  ordinanoo  aBlher* 
iiing  the  grant  of  a  peddler's  license  to  any  eitiaen  of  the  atatey  bat 
prohibiting  a  grant  of  snob  license  to  any  person  reoidont  ia  aaotlMr 
■tate^  ia  a  trade  regulation  discriminating  between  oitiaena  of  diflarsat 
■tates,  and  Toid  as  an  attempt  to  regulate  intaratata  aonunaroa 
Bmva^k  r.  PhiUift,  MS. 

INTOXICATION. 
8ae  Ouaravty,  1;  HomoiDR,  1^  H 

INTOXICATINO  UQUORS. 

Bmxm  ov,  whsv  Awa  whrrr  Complbtbd. — When  a  liquor  dealar, 

to  eell  in  one  county,  receives  an  order  there  from  a  oaatomor  in 
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aomijy  tad  fa  pmouiM  of  mdi  wAtr  deUrsn  the  liquor  la  Iho 
md  oo«no  of  (mainaai,  oithor  bj  his  own  wigoa  or  bj  oommon  oorrkr 
«r  othorwiM,  ibo  nle.  though  on  orodit,  ia  oompletod  in  tho  oountj 
whoro  tho  order  is  reoeiTed,  and  the  dealer  oannot  bo  oonviotod  of  ooU* 
lag  without  a  licenao  in  tho  oounty  to  whioh  hi  Madf  tho  liquofw  Otm^ 
wummnlth  t.  J7«%  3ia 

ntRIOATIOK. 
8eo  WATBBoovamL 

JOJKDIOL 
8eo  AinAiiiiL 

JUDOMBNXa 

^  Waa  Bomra  sr.  — To  Bnia  Ova  mot  a  Pxarr  ov  Rboobd  bj  a  fvMW 
Jadgmont  it  is  aooontial  that  ho  shonld  haro  oponlj  laterroaod  la  IIm 
formor  salt,  assuming  its  dirootion  and  control,  to  tho  kaowlodgo  of  ikm 
opposite  party,  for  tho  prosecution  or  defense  of  some  intorool  ia  tho  sab* 
Jeet  of  the  snit,  or  to  avoid  a  liability  ho  may  bo  ander  to  iadomaify 
Iho  defendant  against  aa  adyorso  Jodgmentk  Oentral  Bapiid  Okmrdk  ▼• 
Manehuter,  80Sw 

IL  Who  Bound  bt.  — Qua  hot  a  PAarr  to  a  Bioobd,  bnt  whooo  ooansol  la 
prosont  and  participates  ia  tho  trial  of  an  aotioa  against  his  ssnaal^ 
agent,  or  omployoe,  is  not  bonnd  by  the  Jndgment  therein,  thongh  tho 
action  is  in  trespass  quar9  clauaunit  and  tho  defendant  relies  apoa  tho 
titlo  of  such  third  person,  and  the  Terdict  is  against  snob  titlo.  CtiUni 
Baptist  ChMsrek  ▼•  ManehuUr^  898. 

IL  JvDOiiaiiTB  A0AIH8T  Statb  Omoaaa,  wbiv  Do  Not  Bum  ma  Stai*. 
A  Jndgment  against  the  managers  of  a  stato  asylum  for  the  insane  ia  taaa 
damua  requiring  them  to  adjust  and  determine  the  amount  dae  for  mi^ 
tanals  delivered  and  work  done  ander  a  oortain  contract  and  to  make  a 
oortificato  thereof,  is  aot  binding  on  the  state,  for  thoro  is  no  provisioa 
to  bo  found  in  any  sUtnto  giving  such  managers  authority  to  roprssoat 
the  state  in  any  litigation,  or  giving  the  consent  of  the  stote  to  bo  bound 
bj  aa  adjudication  to  be  made  against  them.    Petk  v.  StaU^  788. 

4k  A  JaDOMaNT  Aqainst  Statb  Onrioaa  never  estops  tho  stoto  on  tho  prla» 
dplo  of  m  Judicata,    Peck  v.  Staie^  738. 

ik  BaooBB  OF  FoRaioa  Judomsmt  Rbndkrid  without  JuaoDicnov  Ra» 
aAaoBD  AS  Nullitt. — The  record  of  a  judgment  rendered  in  a  foroiga 
ooaatry,  where  it  appears,  either  from  the  face  of  the  record  or  froai 
other  admissible  ovtdeoce,  that  the  court  which  rendered  it  had  aa 
Jarisdiction  of  the  parties  or  of  the  subject  matter,  will  be  rogardod  aa  a 
aallity.    St  Sun  v.  Lind^feit,  60. 

IL  Bauar  against  la  Equity.  —  When  a  party  to  an  action  at  law  aegleoto 
to  make  a  defense  known  to  him,  or  whidi  might  have  boon  kaown  by 
tho  ozorciso  of  proper  diligence^  the  judgment  rendered  therein  will  not 
bo  enjoined,  or  the  party  relieved  in  equity  from  the  result  of  his  owa 
waat  of  proper  care  and  diligence,  unless  he  was  prevented  from  dis- 
aovoring  and  availing  himself  of  such  defense  by  the  frsnd  of  tho  opposito 
par^,  or  by  other  cause  beyond  his  ooatroL    Hardimg  v.  Henokhu,  847* 

IL  Biuav  AOAiNflT  xir  Equity.  —A  jndgment  at  law  may  be  enjoined  or 
other  equitable  relief  given  against  it  notwithstanding  aa  ineffectual 
atteaipt  to  defend  at  law,  if  an  existing  equitable  defense  was  not  avaik 
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dbk  Ib  Hm  aolloa  la  wUbh  tubb  JudgiMat  wm  T9bSm9L 

HtBttbUf  #47« 

IL  Sqittit  will  QmAWT  Rblisf  aoaihst  a  JodgniMit  at  law  enly  when  tl  ii 
shown  that  there  is  a  good  and  valid  defense  on  the  merits,  of  which  ds» 
fendant  was  ignorant  at  the  time  of  the  trial,  and  which  he  ooald  not 
kaTS  dtsooTered  bj  tha  axeroise  of  reasonable  and  proper  diligenea  ia 
time  to  set  it  np^  or  whan  an  azisting  eqaitable  dafanae  is  not  aTaildUi 
In  the  action  at  law.  Tliis  mlo  applies  as  well  to  sureties  aa  to  priasl- 
pals  or  other  parties.    Harding  t.  Hawkint,  847. 

IL  KQurrxBLi  Rklikv  aoaihst,  whsv  RBrascD.  —  The  ooQeetioa  «f  %  }«^ 
ment  will  not  bo  enjoined  or  relieved  against  In  equity  on  tha  gmand 
HmU  it  wss  rseovered  on  a  prior  Judgment  on  a  note  held  aa  eoUaftsnl 
security  when  the  dobt  was  paid  long  before  the  roooTery  of  tho  osesai 
Judgment*  if  the  debtor  might  havo  asosrtalnod  that  faot  by  inquiry  m 
the  exercise  of  reasonable  diligenes^  and  had  an  ample  remedy  at  law.  kg 
notion  before  the  second  judgment  wss  rendered,  to  have  aa  entiy  of 
Mtiaf  action  made  of  record.    EartUng  t.  HcM^^mt,  847. 

Ml  JuKisDionoN  —  GoLLATiKAL  ATTACK.  —  A  domestio  Judgment  of  a 
oourt  of  general  jurtsdiction,  valid  on  its  fsos^  cannot  be  ooUatoiaQy 
attacked  ia  the  courts  of  the  same  state  by  showing  facts  outside  of  Iho 
rsoord,  although  sneh  facts  might  be  sufficient  to  impeach  sash  J«4^ 
ment  in  a  direct  proceeding  against  it    EdgerUm  ▼.  SdgerUmt  657. 

IL  Vaoatdio.  —  An  Avfibayit  or  Msbrs  d  vot  Essshttal  to  a  BMUsa 
to  racate  a  judgment  if  it  appears  that  the  court  did  not  havo  Jurisdl^ 
tlon  to  render  it    Norton  t.  Atehutm  €ie.  A  R,  (%».»  198. 

1&  A  JuDOMBRT  Mat  aa  Vacated  ok  Motioh  and  without  sa  Indopsa' 
dent  suit*  if  such  motion  is  made  within  a  reasonable  time  and  upon  Iho 
grounds  that  the  court  pronouncing  judgment  had  not  acquired  Jailfr 
diction  over  the  defendant.    Norton  ▼.  AUhiaon  tio.  R,  R,  (%u,  198L 

liL  JuDOMBNT  FouNDBD  Upoh  Falu  Rbtubn  Of  SsaYioa  ov  Paooaa  mi^ 
bo  Taoated  on  motion  interposed  within  a  reasonable  time.  Jfartm  ▼• 
AUhioom  etcK  R.  Co,^  198. 

14.  Yaoatuio  foa  Oausb  Othu  than  Mistaki  oa  Exodsablb  HaauHA 
If  a  motion  is  made  to  vacate  a  judgment  because  it  is  against  a  fordga 
oorporatlou  and  is  based  upon  service  of  process  on  one  on  whom  lash 
•srvice  could  not  be  lawfully  made,  such  motion  does  not  fall  within  ths 
class  in  which  the  court  is  authorized  to  grant  relief  beeauso  of  defend- 
ant's mistake  or  excusable  neglect^  and  the  time  within  which  it  can  bo 
auide  is  not  affected  by  the  limitation  of  time  imposed  upon  moHcas 
to  Tacate  judgments  because  of  such  mistako  or  asgleeti  Jfortoa  t*  A^ 
eUioa  etc  B.  M,  Ola.,  198. 

WL  Acnon  oh^Plba  or  PATmnr. -^In  an  action  on  a  Jvdgmonii  Ihs 
defendant  may  plead  payment  and  this  issue  will  then  be  submitted  to  a 
Jury,  and  if  it  is  found  that  the  judgment  is  in  faot  paid,  the  oourt  wil]» 
OB  motion,  stay  further  prooeedings,  and  order  aa  entry  of  the  satisCii^ 
tion  cf  the  Judgment  to  be  made  on  the  record.  Hmrdimg  v.  Hnmkmh 
Ul. 

Obetiobari,  2;  Gorpobations,  88;  Bmihbbt  Dohaxk;  SzBOimoir,  i 
8|  HuBBAiro  ABa  Wifi^  6;  iKjiTNcnoirB,  t|  Ibbabb  PBRaoa^  1|  Iv. 
BDLyBNOT;  JvanoBS  of  thb  Pbagb;  BiBOOAino's  Lnv,  7|  Ml 
OoaFoaATitix^  9|  PABmiaaaPy  8|  Plbdob;  Railboad%  7| 
8, 
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JUDICIAL  SALES. 

L  Sajui  18  Divigymg  Tra  ant's  Titlb  to  Gaownra  Obop.^A  tenant 
wlio  tnket  a  iMsa  after  miit  in  mortgage  f oreoloBore  liaa  been  eommenoed 
against  bis  landlord,  and  who  sows  a  crop  of  wbeat  after  tbe  judgment 
ia  foreclosore,  is  not  entitled  to  any  share  of  such  orop,  if  before  it  ripens 
«r  is  ready  to  har?est  there  has  been  a  judicial  sale  of  the  land  and  a 
•hari£rs  deed  to  the  porohaser.  In  snob  case  the  pvrphasar  is  eatitM 
ta  tfaa  whda  of  the  erop.    Goodwin  t.  Smith,  I7IL 

JURISDICriOK. 

JvEonncnoit  ev  Statb  Coubt  otu  Mattibs  Litioatid  nr  a  Tmnajm 
OcNTBT.  — Though  the  trustee  of  the  mortgage  bonds  of  an  insoWeal 
aorporation  may  hare  procured  in  the  circuit  court  of  the  United  States 
a  dseree  for  the  foreclosure  of  the  mortgage  and  the  sale  of  the  property, 
tiM  simple  contract  creditors  of  the  corporation  may  maintain  a  bill  ia 

.  s  stats  court  to  haye  the  issue  of  the  mortgage  bonds  and  the  deeree  far 
tlM  foreclosure  of  the  mortgage  declared  fraudulent  and  Toid  as  to  them. 
Their  right  to  maintain  such  a  bill  rests  not  merely  on  the  ground  that 
tlM  sabject-matter  of  the  second  suit  is  not  the  same  as  that  of  the  firsts 
Wt  also  on  the  ground  that  they  are  without  adequate  means  of  assert- 
ing their  claims  in  the  foreclosure  suit^  sines  they  are  unaUs  to  maks 
themseWes  parties  thereto  without  the  consent  of  the  oomplainani 
therein,  and  do  not  occupy  that  relation  to  the  matter  or  the  parties  la 
the  suit^  which  would  enable  them  to  file  a  bill  of  reyiew  of  the  deerss^ 
and  show  error  apparent  on  the  record.    6'dy  t.  BrierJUkl  Coal  de,  Os», 


%  MsoLxarfM  LoirrATiov  of  thb  B,uim  RioABDnra  Exglubitxhisb  of.  — 
The  principle  that  no  court  can  interfere  with  the  proceedings  of  a 
oonrt  of  concurrent  jurisdiction  is  subject  to  the  qualification  that^  t» 
preVent  the  abuse  of  the  principle  by  rendering  possible  the  snccessfnl 
perpetration  of  injnstioe  or  fraud  through  the  forms  of  law,  suitors  and 
litigants  are  not  restricted  to  any  one  forum  for  the  adjudication  si 
their  rights,  proTided  only  that  such  adjudications  are  not  upon  qnes* 
tions  pending  in  another  concurrent  court  which  had  prior  jurisdictioi^ 
and  proTidsd  that  its  writs  or  process  shall  not  hinder  the  performanso 
of  any  lawful  mandate  of  such  concurrent  court,  or  interfere  with  sr 
disturb  the  possession  of  any  subject-matter  then  in  gremio  kgi$,  Omif 
T.  Brkr/Md  Goal  etc  Co,,  122. 

IL  JvBBDZonoN,  OosfWiAOt  OF. — When  two  courts  hayeooneurrent  ]urisdio> 
tion,  that  which  first  takes  cognizance  of  the  case  has  the  right  to  retain  il^ 
to  the  exdusion  of  the  other.  If  a  trust  estate  is  being  administered  bj 
aeonrt  of  competent  jurisdiction,  or  if  property  b  in  grtmh  kf^  through 
fkm  proceedings  of  such  a  sonrt;  no  other  court  can  interfere  and  wrssi 
from  it  the  possession  and  jurisdiction  first  obtained.  It  is  immaterial 
whsthsr  the  two  courts  of  concurrent  jurisdiction  deriTc  their  powers, 
SOS  from  the  federal  and  the  other  from  a  state  government,  or  both 
from  the  same  goTsmment.    Ooff  t.  Brierjleld  Coal  ete,  Ck.,  122. 

^  Waitbb  of  luunuLAB  PBOonDniCM.  — All  objections  that  might  haw 
bssn  mads  to  ths  irrsgularity  of  filing  a  bill  in  the  wrong  ooantj  svs 
dssmsd  to  bars  bssn  waired,  if  the  case  is  removed  by  the  eonssnt  si 
ssunssl  to  anothsr  sonnty,  and  thsrs  submittsd  on  demurrsis  Is  Hm 


1000  Indez. 

MH  wMmqI  sny  fwfsreiiM  fiATiag  been  anAi  to  1km  ImgalH^f •    1^     I 

T.  iM0r/el(iaMfite.Cb.»  122.  | 

■m  OBtPOKAVioaa,  89«  40}  BMZirBirr  DoMAOfi  Ovardus  a«»  Wan^  % 
^iiMiumi^  f^  11»  12;  Mamuaoi  amd  Ditoboi^  1I-U| 

JUBY  AND  JURORa 
■m  EQuirr,  8;  Jusmns  of  tbb  PaAOni  Tiuib 

JUSnOBS  OF  TU8  PSAGR 

TjllHffr  «P  JvDOiiBHT. — Whin  the  trkl  it  bj  Jnj,  IIm 
tor  Jodgment  ftt  oom  in  MOordanM  with  the  Terdiel^ 
muet  be  made  within  tho  towaehi|^  nnd  ooanty  te 
ihttid,    /»  rs  Donos,  768^ 

8e«  Bov9%  1;  OnmaBAKiy  St  Xuai^  ti 

KINOKBD. 
8e«SsB¥i 


LACHES. 

■m  MMMOimmB  arb  AgmmarRATOM,  St  Quo  Wabsavmi 

lomMABO^  7;  U8urt»  St 

LANDLORD  AND  TENANT. 

L  TiirAirv  CoRmiouia  in  PoasssaioK  after  the  ezpiratloa  ef  hii 
■ot  oeaae  to  be  a  teaant  nor  aeqaire  any  right  to  mm  Hm 
without  paying  therefor,    ffarrk  ▼•  FoaUr^  187* 

SL  Rnrr,  PATmirr  of  nr  Adtavgi;  wmir  xK>n  vov  PRonor  TmAvm  — 
Payment  el  rent  in  adTanee  cannot  proteot  a  tauuit  againal  tho  di^ 
manda  of  a  mortgagee  whoae  mortgage  ia  of  record,  and  wiio  heo 
leoovered  Judgment  foredoaing  it,  after  giving  pn^or  aotioo  cf  Ike 
fCRdenoy  of  hie  suit,  and  who,  after  raoh  payment,  beoomeo  a  pnrebaoM 
of  the  mortfi^ged  premiaee  at  a  aale  for  the  aatiirfactioii  ol  bb  Jndguunt 
Harrk  ▼.  FosUr^  187. 

IL  IdUBi  WITH  RiQsr  TO  PimoRABiL  —  When  a  leaae  for  a  period  cf  jean 
at  a  etated  aDoual  rental  oontaina  a  proviaion  thai  the  tenant  ahaU  hato 
the  right  at  hie  election  npon  the  termination  of  the  term  to  pmmhace 
the  land,  at  a  atipnlated  price,  there  la  no  completed  aale^  and  tiie  tenant 
baa  no  cetate  in  the  land  beyond  the  leaaehold  aabjeot  to  Jndgment 
againat  him  until  he  haa  elected  to  pnrchaae  and  paid  «r  tendered  the 
parohaae  price,    Bra»  r,  ShejfieU  886^ 

db  NmiiAHORB.  —  A  HoLR  OosiaTBaonD  im  a  Sidbwau:  to  be  need  lor  pntliK 
ooal  into  a  cellar,  and  proTided  with  a  auitable  coTcr,  thengh  no  lu 
baa  been  given  for  ita  oonatmotion  or  maintenanoo^  ia  not  a  ni 
and  therefore  the  landlord  of  the  premieea  on  whieh  aneh  a  hole  ia 
tained  is  not  anawerable  for  injnriee  receired  by  a  pedeatrlan  In  fhlii^g 
through  the  hole  becanae  of  the  negligence  of  the  leaeee  or  hie  i^enti 
In  leaTing  it  open  and  unguarded  while  putting  oeal  into  tto  oallar. 
Adorns  T.  FUtcher,  869. 

&  LiARiUTT  OP  Lawolord  FOB  ORTioim  DaFROis  nr  Prrmtw.  —In  tko 
•bMnoe  of  fraud  and  deceit  a  landlord  ii  not  Uable  to  a  tenant  or  hii 
gneot  for  obTioua  defeote  in  the  leaeed  premieea^  which  do  not  uanitHRti 
J|frf  T.  Jordan,  64Si 


Lndex,  1001 

C  Iaabilitt  or  Landlord  fob  Condition  and  Usb  of  Prbmibis.— 
When  leased  premises,  harmleas  in  themselTes,  become  daogeront 
merely  by  the  manner  of  their  nae  by  a  tenant  in  possession,  the  land* 
lord  it  not  liable  ior  injuriea  ariaing  from  each  nae.  Byit  ▼.  JorcUm^ 
643. 

V.  Ltabilitt  of  Landlord  fob  Dbfbots  in  Lbasbd  Pbbmisbs.  —The  faol 
that  the  top  step  of  a  short  stairway,  furnishing  the  nsnal  entrance  t* 
the  leased  premises,  is  twelve  inches  shorter  than  the  remaining  steps^ 
does  not  eonstitnte  snoh  stairway  a  nnisance  so  as  to  make  the  landlord 
liable  for  injury  to  a  person  using  it  in  the  dark  without  any  iuFita* 
tion,  express  or  implied,,  from  such  landlord.    Syre  t.  Jordan,  543. 

iL  IaEabilitt  of  Landlord  for  Injubt  to  Tbnant's  Gubstf.  — A  land* 
lord  is  not  responsible  for  injury  to  his  tenant's  guest  arising  from  suoh 
A  danger  as  is  ereated  by  the  negligenoe  of  anoh  tenant  only.  Mipre  t. 
Jordan,  643. 

W  A  Landlord  mat  Foboiblt  Bjbct  a  Tbnant  from  Hu  Prbmisbs  Aftbb 
TBB  Expiration  of  Ho  Lbasb,  though  the  tenant  is  in  possession  un« 
der  a  ftdr  elaim  of  right  to  remain  a  tenant.  If  the  tenancy  has  in  fact 
terminated,  he  is  a  mere  trespasser,  and  the  landlord  has  the  right  to 
use  so  much  force  ae  is  reasonably  neoessary  to  expel  him.  AUm  ▼• 
JSb%,  905. 

See  Cotbnanot,  2;  Judicial  Salbs;  RAiLROASfl,  d. 

LAROBKY. 

atiom;  what  n.  — The  offense  of  larceny  is  not  oomplete  if  the 
aocnsod  fails  to  acquire  such  dominion  over  the  property  as  to  en- 
able him  to  take  actual  custody  or  oontroL  Therefore^  where  the  evi- 
dence merely  showed  that  the  defendant  struck  the  hand  of  the  prose- 
euting  witness,  and  either  knocked  or  took  out  two  dollars,  which  the 
witness  was  holding,  bnt  that  it  was  dark  at  the  time  and  the  witness 
did  not  see  the  money  either  in  the  defendant's  possession  or  en  the 
ground,  a  oonnotion  for  larceny  cannot  be  sustained,     nomgrnm  ▼• 

LATERAL  SUPPORT. 
See  Rbal  Propbbtt. 

LEASB. 

t-4|  CkiTiMANOT,  2;  Landlord  ab»  Tbvabti  Lb  Paaw^i 

Partition,  L 

LETTERS. 
See  Imbubanob,  1,  12;  Libbl;  TbiaLi  & 

LETTERS  PATENT. 
See  Slandbr,  S. 

UBBL. 

A  LlBBLOITi  OOMMUBICATION  TO  A  MaBRIBD  WoMAN  RaaFBUtl— 

Hbbsblf,  inclosed  in  a  sealed  envelope,  b  not  a  pnblieation  of  the  libeL 
If  she  shows  it  to  her  husband,  this  is  her  own  aei^  for  whioh  the  sender 
la  not  answerable.     WUooao  r.  Afoon,  936. 

See  Injvnotions,  3-5» 


lOQt  LffDSZi 

UCENSK 

!•  Lnnm  bt  Paboi.— Wbat  Oovsnnrrai  bnooAnoir— Szpi 
sr  LwiwtuBfc  —  Wheo  one  laji  tower  pipe  oa  the  laad  of  aaotlier 
ma%  kk  eoaeaal  bat  with  hie  knowledge^  hie  IM  ia  sol  advem^  M 
Merely  pemuegiTe*  end  oooetiiatee  only  a  revocable  parol  lieenea^  aolb 
withetanding  expenditoree  made  by  the  Uoeoeeeu    PUamtm  T.  BopcBt  W^ 

&  Pakol  Lnann — Bitooatior — KonoB.  —  A  parol  liconae  to  lay  and  aat 
•ewer  pipe  upon  the  land  of  another,  in  llie  abeenoe  of  agroomeBl  m 
•ooaideration,  laay  be  reroked  at  the  pteaeim  of  tiio  lioeoear*  withoil 
aotioe  to  the  lieeneee^  although  he  haa  made  eoEpenditeree;  and  a  ieti^ 
aaee  of  the  pipe  between  the  lands  of  the  lioeneor  and  the  lioeneee  iia 
leTocalioii  of  eQch  lieenae,    Piimmm  ▼•  Bofce,  SSft. 

IL  Licxmu  BT  Pabol— RsvooAnoB  aitbb  Rmoutiom — Bxfbb ihtubbi  Bt 
Lmbbsbb.  — A  parol  lioeaee  oxeoated  npon  the  lead  of  another 
agreement  or  ooneidefation  may  be  reroked  at  pleamre  by  the 
ao  fw  at  ite  farther  enjoyment  ie  oonoemed,  notwithstanding 
tnree  made  by  the  Uoenaea^  and  wiihont  remedy  to  him  for  the 
of  sneh  oxpendttaree.    PUmtum  ▼•  Boifee,  696L 

■m  Lrbbctasb  OomrBBaB;  Marbiaob  avu  Ditobo^  1}  MBvmFA& 

womoBOBs,  4-7|  Patmbbi;  t,  t. 

LIBKS. 

lee  Babbit  f;  liBCBBABin^  Lnir.  8;  MoBvaAflBi^  d^  h  Pabibmbiiiv  %  f|| 

Statutbi^  % 

UMTTATIOKS  OF  AOnONa 
!•  8r ATDTB  OB  liDfiTATiGBB  applise  to  applJoetwoB  for  wiiBrfniaBi.    Bkt$  w, 

IL  8r ATUTB  OF  LnoTATioira.  —  A  proceeding  by  mBouhmnii  to  rooonr  pcW 
Uo  money  withheld  by  a  pnblio  officer  after  the  expiration  of  his  torn  of 
office  is  barred  by  the  etatote  of  limitations  after  the  expiration  of  Iho 
time  named  therein  from  the  time  when  the  right  el  aotioa 
Siaie  T.  JSiitg,  635. 

%  LnOTATIOHS  OV  AOTIOBB  BT  OBBDITOBa  AOAIBBr  SVBTXYXBO 

pABTirxBSHiP.  — Hie  sorriving  member  of  a  partnership  who  is  also  ths 
execntor  of  a  deceaeed  member  represents  antagonistio  intereata  la  a  i 
for  an  aoooonting  and  a  settlement  of  the  affiurs  of  the  psrtnership^ 
an  adnmustrator  oil  fitem  mast  be  appointed  whether  he  brings  anoh 
as  snrrivor  or  ss  execator.  Hence  the  time  for  bringing  sneh  a  onit  fa 
regnlated  by  a  provision  in  a  statate  of  limitations  which  dedaree  ttst 
*'The  six  months  daring  which  an  exeoator  or  administrator  is  exompl 
from  sait»  after  the  grant  of  letters,  is  not  to  be  taken  as  say  part  eC 
the  time  limited  for  the  commencement  of  an  action  sgainst  him";  and 
as  the  right  of  a  firm  creditor  to  bring  snit  to  have  the  partnership  a^ 
seta  marshaled  is  neither  greater  nor  lees  than  the  right  of  the  sarviTiag 
partner  or  the  personal  representative  of  the  deceaeed  partner  to  compel 
an  accoantang,  it  follows  that  the  statats  dose  not  begin  to  ran  sflsfiMl 
the  creditor  antil  the  expiration  of  six  months  after  the  death  of  Iks 
deoeaaed  partner.  OokUmUk  v.  SSehoU  97. 
4.  Part  Patmxnt  of  a  demand  will  take  it  oat  of  the  statate  of  nmllitlsBii 
B^ick  V.  ITaai^  61d. 

■ee  Dbbvob  abd  Gbbbrob;  Exbootobs  abb  ADMiNisnuTOB^  9|  Qvo  Wai^ 

BAM'ro^  6;  Railboam»  6,  9l 
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LIS  PENDENS. 

MOBTOAOB,  RbOIZYIB    Iff    StTTT  TO  FORIOLOSB  SmTITLID   10   R|nm  IBOK 

Dati  ov  His  Afpointmbht.  >-  A  tenant  who  takes  a  Uaaa  of  mortgaged 
land  after  the  filing  of  a  notice  of  lU  pendens  in  a  mit  to  foreclose  Um 
mortgage,  takes  the  laud  subject  to  whatever  order  or  deoree  the  court 
may  make  affecting  the  title  or  possession;  and,  if  the  court  appoints 
a  receirer,  snch  tenant  must  either  sarrender  or  attorn  to  him,  or  pay  Is 
Um  a  reasonable  rent  for  the  nse  of  the  premises  from  the  date  of  lbs 
Appointment,  notwithstanding  he  has  paid  to  the  mortgagor  a  ystffli 
Mat  in  adranoe,    Qaynor  v.  BkweU,  47. 

8ss  Landlord  ahd  TiVAHTy  % 

LUNATICS. 
SssIksans  Pbbsohs. 

MALICE. 
See  Criminal  Law. 

MANDAMUa 
Sss  Buonom^  16;  LnnTATTONs  or  AonoBi^  1«  % 

IfANUFACTURBElS. 
See  Sales,  6. 

liARITAL  COERCION. 
See  Husband  and  Wivi^  1-SL 

MARRIAGE  AND  DIVORCB. 

1.  A  MaRRIAOR  without  a  LiCSNBl  AND  BT  AN  UnAUTHORIZBD  PuSOV  li 

▼slid,  if  the  parties  ooosent  thereto  and  afterwards  cohabit  togethsiii 
Farleg  t.  FarUif,  141. 

%  Marriaob  pbr  Verba  db  Futuro  Followed  bt  Cohabitation.  —  Mai^ 
riage  is  not  oonstitnted  by  eohabitation  without  the  solemnisatloii  sf 
the  marriage  ceremony,  where  it  is  the  nnderstanding  of  the  parties  o»« 
kabiting  that  they  are  not  to  become  husband  and  wife  nntU  a  fcnul 
seremony  takes  place.    Farley  ▼•  Farley,  141. 

%  Tauditt  of  a  Marriage  Progurkd  bt  Fraud.  —  Where  there  Is 
an  executory  agreement  to  marry,  and  one  of  the  parties  is  indaeed* 
ky  fraudulent  representations,  to  go  through  a  marriage  ceremony 
before  a  person  not  authorised  to  perform  it»  and  the  ceremony 
is  followed  by  cohabitation,  the  marriage  is  Talid  for  all  civil  purposes^ 
mnless  and  until  avoided  by  the  deceived  party.  If  the  defendant  in  a 
divorce  suit  is  the  party  who  was  guilty  of  the  fraud,  he  cannot  take 
advantage  of  his  own  wrong  and  assert  that  the  consent  was  not  mutual, 
for  tko  purpose  of  avoiding  the  marriage.    Farley  t.  Farley,  141. 

4b  Pleadino  Marriaqe.  —  In  a  bill  for  divorce,  an  averment  by  the  com* 
plainant  that  on  a  certain  day  "she  was  lawfully  and  legally  married 
to  the  defendant,**  is  sufficient,  though  subsequent  allegations  in  the  biU 
show  that  the  wife  was  induced  to  go  through  the  ceremony  of  marriaft 
hy  the  fraudulent  representations  of  the  defendant  that  the  person  whs 
performed  the  ceremony  was  an  authorised  minister.  JViri^  v.  iMi||^ 
14L 
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f.  8aooNi>  Marmaoi  whik  Vom.  — The  marrUga  of  a  nan  and 

when  one  of  fchem  hat  a  hnsband  or  wife  then  liTing  and  ■ndlnurwi 
U  void,  although  the  parties  in  oontraoting  the  seoond  marriago  aolad  li 
the  honest  belief  of  a  prior  divorce.     Gordon  ▼.  Oordom,  294 

IL  Adultest  to  Justut  Diyorcb  must  bs  Voluntart  and  not  oom- 
mitted  by  the  wife  when  she  u  oompelled  by  force  or  ravishmeot^  aer 
when  she  has  intercourse  with  a  man  not  her  hnsband  by  mistake 
In  believing  him  to  be  her  hnsband,  nor  where  she  marries  and  livis 
with  another  man  in  the  belief  that  her  hnsband  is  dead,  nnleas  tlis 
■latnte  makes  the  second  marriage  void  and  not  voidable^  in  whieh 
Tolontary  cohabitation  nnder  the  second  marriage  is  adnltaiy. 
T.  Oordon,  294. 

!•  DnroRGB  ion  Adultbrt — (TouHmoHABOB  vr  Dbibvdabt  nr  OoanwmrtL 
When  the  party  suing  for  a  divorce  on  the  ground  of  adultery  is  gail|f 
el  the  same  offense,  the  defendant  may  allege  it  in  defense.  His  an* 
■wor  eaunot  be  stricken  out  because  ho  is  in  contempt  for  fulars  Is 
pay  Ismporary  alimony  as  ordered  by  tha  oourt      Gonte  t.  Gordm 


§k  Adultbbt  what  d  mot.— If,  after  a  fformsl  divoroeg  %  psr^  tbev^ 
to  should  suppose  it  valid  when  it  is  void  for  faeto  not  known  Is 
him,  eohabitation  nnder  a  second  marriage  does  not  ooastitnto  adultery, 
unless  oontinned  after  knowledge  of  the  factsi     Oardom  t.  Gardomt  291 

H    OOBABRATION  VNDBB  SBOOND  MaBRIAGB.   WHRB  AOULTBRODB.      VHmR 

after  the  hearing  of  an  action  for  divoroe,  tha  attorney  for  His 
wile  hands  her  what  purports  to  be  a  copy  of  a  deoree  of  divores^  and 
informs  her  that  she  is  free  to  marry  again,  and  she,  acting  npon 
information,  therenpon  without  investigating  the  facts  which  are 
to  her,  marries  another  man  and  oohabits  with  him  for  twenty  dajs 
prior  to  the  time  when  the  decree  of  divoroe  is  aotaally  rendered,  the 
second  marriage  b  void  and  such  oohabitation  is  adnlteroaa  en  hsr 
parti  Oordon  v.  Oordon,  294. 
10.  Plbadiito.  —  An  averment  as  to  the  charge  of  adultery  which  stslm 
**  that  said  defendant  has  been  gnilty  of  adultery  with  diTcrs  parte 
and  persons,  whose  names  are  unknown  to  the  oratri^^*  la  aBlBeien^y 
certain.    Farley  v.  Farley,  141. 

11.  DiVOBCB  BI0AU8B  Or  iMPBOOVlfBRT  OF  A  HUBBAHD  OB  A  Ooimomr  St 

A  Fblont  will  not  be  granted  if,  at  the  time  the  marriage  was  esfr 
traoted,  he  had  already  been  convicted  of  such  felony  and  this  laol  VM 
known  to  the  wife.     OaaweU  t.  CfaskpeU,  945. 

I&  Di  voROB  wrrnouT  Appbaran ob  or  Sbrviob  of  Pboobbi^  Voisw — ^A  desns 
of  divorce  rendered  against  a  nonresident  defendant  without  any  ap 
pearance  or  service  of  process,  is  a  nullity.    8L  8ur$  r,  LindM/di^  50L 

ItL  DrvoROB  Gbavtbd  in  Fobbiob  Oourtrt  to  Partibb  Rb«u>biit  Hrbi^ 
Void.  The  courts  of  a  foreign  country  have  no  jurisdiction  or  power  ts 
dissolve  the  marriage  relation  between  persons  rssident  in  this  atsta 
Every  country  has  the  power  to  abeolutely  fix,  regulate^  and  oontrol  the 
Buurriage  Hatui  of  its  own  citizens;  but  no  oountry  or  stato  has  say 
power  to  fix,  regulate,  or  control  such  statw$  as  to  the  dtisena  of  s^ 
other  country  or  state.    8L  Sure  r,  Idnds/eU,  (HX 

IC  Bbparatb  Maintbvanob  of  Wifb — JURDDICnOB  OF  EQinTT  la 
Obamt.  —  Courts  of  equity  have  jurisdiction  to  enforce  tha  anftr 
tenance  of  a  wife  by  decreeing  proper  relief  in  an  action  brought  If 
her  against  her  husband,  independently  of  an  acticn  for  divoros^ 
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H  b  8li«wii  tliat  be,  wltlionl  Jnit  oansa^  haf  abftn^Mied  her,  or  by  hit 
croalty  «r  other  improper  eondnol  hM  gireii  her  Joel  eanee  for  UviDg 
•eparate  and  apart  from  him«  and  she  ii  withont  means  of  mpport  while 
he  is  able  to  maintain  her.  Snch  decree  does  not,  howeTer,  amonnt  i% 
m  divorce  from  bed  and  board,  nor  does  it  place  any  obstacle  in  the  waj 
to  a  reeoQoiliation  of  the  parties.  Bdgerton  t.  Sdgertont  657. 
Dkbbb  of  Ditobos — CoLLATBBAL  ATTACK.  ~ A  decree  of  diroNO,  Tali4 
upon  its  face,  obtained  by  a  hnsband  against  his  wife^  cannot  be  ccl> 
laterally  attacked  in  the  same  state  in  an  action  by  tho  wife  to  •■• 
force  maintenance,  by  the  averment  of  facts  snfficient  to  avoid  moh  dt^ 
tree  for  want  of  jurisdiction.   Edgerttm  ▼.  BdgerUm^  667» 

Bee  Ck>iiTSMPr;  BviDBiroi^  4L 

• 

MARRIED   WOMEN. 
AiriA^  9|  Bjionmr,  1}  Hubband  and  Wmi  taaan  VMxnm^\% 

MASTER  AND  SSRYANl!: 

lb  Chm  IS  voT  A  Skbtamt  of  a  Tbstatob  afb  Emtitlbd  to  Pabtioifatc 
A8  Such  in  a  bequest  in  favor  of  the  servants  in  his  employ  at  hia  deat^ 
if  he  did  not  serve  such  testator  continnously,  though  he  was  employed 
for  several  years,  two  days  and  more  each  week,  at  jobs  of  honsecleaii- 
Ing  and  the  like,  and  in  otherwise  assisting  the  regular  servants,  and 
waa  in  fact  so  employed  at  the  time  of  tho  testator'a  death.  Metemf^ 
T.  Sweenqf,  864 

%  Ihm  TO  Inbtbuot  Sbrtant  ab  to  Fxbiib  of  Sbrtiob.  —If  an  employer 
engages  one  to  perform  a  dangerous  service,  requiring  caution  and  tht 
ozercise  of  peeuliar  skill,  knowing  that  he  is  inexperienced  and  ignonuil 
of  such  danger,  it  is  the  duty  of  the  employer  to  give  suitable  instm^ 
lions  and  warnings  as  to  the  dangers  he  is  likely  to  BMct  ia  the  diih 
obarge  of  hia  dntiea.    Reynolds  v.  Botton  eic  S.  B.  Ob^,  908L 

%  A  Warhiro  of  Darobb  d  rot  Sufficibrt  to  ozoiiorale  aa  employee^ 
Rnless  it  disoloseo  to  the  employee  of  what  the  dangw  consists  and 
how  to  avoid  it.    MeifwokU  ▼•  Bodom  etc  B.  IL  Ok,  908L 

4»  iRRXPRRiRBcaD  SMFLOTRBi.— Employers  owe  it  as  a  duty  to  inesperleneod 
omployeea  to  point  out  the  dangers  of  which  they  themselves  have^  er 
ought  to  have,  knowledge  and  to  give  such  warnings  as  may  lead  to  tho 
BToidanoe  of  injury  by  the  ozercise  of  reasonable  care.  Most  especiallj 
should  this  duty  be  performed  where  tlio  dangers  and  tlio  means  of 
•voiding  them  are  not  apparent^  or  fully  within  the  oomprehensioo  of  tho 
Borvant.    Chkoffo  etc  Brick  Co,  v.  Beinneiger,  249. 

IL  MxROR  Smflotrbs.  — If  a  boy  employed  in  a  factory  in  whtbh  dangorooB 
■laehinery  is  used  is  of  sufficient  age^  intelligence^  and  discretion  to 
understand  and  appreciate  the  risks  to  which  1m  is  expoeed,  and  is  in* 
formed  of  the  dangerous  nature  of  the  work  in  which  ho  i>  employedt 
then  ho  must  be  held  to  have  assumed  the  ordinary  haaards  and  perils 
of  sack  employment  and  cannot  recover  for  an  injury  which  is  the  ro» 
Bult  thereof.     Chkago  etc  Brick  Oa,  v.  Reinneiger^  240. 

§  If  A  MnroR  Emtlotbb  Krowb  ard  Apfrbgiatbs  thb  Darqrr  and  peril 
of  the  work  in  which  he  is  engaged,  and  then  chooeeo  to  engage  in  i^ 
ka  must  assume  all  risks  to  which  he  thus  expoees  himself  and  cannot 
locover  for  an  injury  resulting  to  him  therefirom.  If,  on  the  other  hand^ 
inm  his  youth  and  inexperience^  he  did  not  know  and  appreciate 
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dangers  and  hia  employer  knew,  or  hmd  reaeon  to  know,  Am  pei4I 
danger  to  which  be  wae  ezpoeed  and  did  not  explain  er  ghr« 
thereof,  and  he,  while  not  gnilty  of  negli^^noe  on  hit  part^  In  injnni 
because  he  failed  to  understand  and  appreciate  the  danger  tn  whkh  hi 
wai  ezpoeed.  then  hia  emplojer  ia.aoawerabku  OUoag^  efOL  Bridk  (k 
▼•  Rdwnriger^  249. 
%  Am  IirvANT  Sbrtart  Movr  bi  liAon  to  UifmntR'AirD  and  appraeiate  the 
perils  incident  to  the  work  npon  which  he  is  engaged,  and  aaj  instnie* 
Hon  or  explanation  which  is  not  snfficient  to  make  him  ao  nndentand 
•nd  appreciate  will  not  exonerate  the  master  from  lialnUty  lor  injnriM 
leceiTcd  by  snch  aerrant  from  nieh  perils  beeansa  of  hia  aoi 
■landing  and  appreciating  them.    Ckhago  efOL  Brkk  On*  t* 

H  MaauoMOi — OnDnrAmr  Oam£ — In  determining  whether  n 

ployse  was,  when  injured  by  dangerons  machineryt  axereiaing  ordinaiy 
•are^  the  jary  may  take  into  consideration  hia  age^  intaUigenee^  and  dir 
eretion,  and  hia  knowledge  of^  or  inexperience  with,  maohineiy.  The 
Mme  degree  of  aara  is  not  required  of  a  mora  boy  el  inazpefianoa  and 
immature  judgment  aa  of  n  paraon  of  aatnio  jmn^  Ckkagatte,  Akk 
Ob.  T.  BOnndger.  S411 

H  QunrioNa  for  thb  Junr.  — Whether  a  aerrant  was  anch  a  penon  ■§ 
waa  entitled  to  have  special  lastmctiona  concerning  risks  to  which  ho 
was  exposed  and  the  means  of  oToiding  them,  and  whether  tiio  duty 
of  instmoting  him  was  discharged  by  hii  employer,  aro  mnttara  Cor  the 
Jury  to  determine  from  all  the  facts  and  drcnmstancea  of  llie 
The  burden  is  on  the  servant  to  proTO  the  existence  and  hreaeh  af 
dnty.    Chicago  efe.  Brick  Co.  t.  Reinneiger,  948. 

Ml  MiffraB  BoviTD  TO  Furrish  Srbtart  Rbasor  ablt  Saib  Plaos  to  Woks. 
A  master  Is  under  obligation  to  furnish  liia  ecu  ant  a  roaaooalily  sals 
place  in  which  to  work,  or  to  explain  to  hia  tiio  dangera  which  he 
knows  or  ought  to  have  known,  and  of  which  the  aerrant  is  not  chaige- 
nUo  with  notice  or  knowledge*    Meier  t.  Morgan,  S9. 

U.  Mastbr  Liablb  lOB  In juRiBi to  Sbrtaht  Caosbb  bt  Faui  or Dbibuuib 
BuiLDiHO,  WHBM.  — If  the  collapse  of  a  building  by  reason  of  wliidia 
senrant  is  injured  Is  the  direct  or  proximate  rssolt  of  the  negliicenea  eC 
his  master,  tiie  latter  is  liable  for  the  injury,  in  the  abeenco  of  oontribop 
lory  negligence  on  the  part  of  the  serrant;  and  therefore  in  an  notion  la 
roooTor  for  personal  injarlea  caused  by  the  fall  of  the  side  of  defondanUb 
lee  house  while  plainti£F  was  working  for  them  near  il^  and  wiiich  had 
bean  recently  filled  with  ice  under  the  direct  aoperTiaion  of  one  of 
the  defendants,  it  is  proper  to  instruct  the  jury  that  if  they  find  from 
the  preponderance  of  the  evidence  that  in  filling  the  ice  honaa  tiw  de- 
fendants carelessly  permitted  cakes  of  ice  to  run  yiolontly  against  lbs 
■ido  of  the  building,  thus  weakening  it  and  tending  to  shore  it  outward, 
and  that  this  was  the  proximate  cause  of  the  accident^  tho  plaintii(  if 
in  the  exercise  of  ordinary  oaro^  is  entitled  to  reooror.    Meier  t.  Me^ 


Wk  IVDBFBHDXNT  OOBTRAOTOR,  IjIABIUTT  lOR  AOIS  OF.  — Tbc  SU| 

of  a  work  of  eonatruotion  may  be  retained  without  interfering  with  the 
Independent  action  or  liability  of  contractors  who  liaro  engaged  to 
execute  either  the  whole  or  a  part  of  it;  but  where  the  contract  under 
which  an  excavation  is  bhmU  for  the  foundations  el  n  hooss  dsdaces  thsl 
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H  tliall  be  wrrfed  to  raoli  geneni  depth,  and  tliat  the  operatloni  shall 
proofed  at  moh  tiine%  and  to  anch  extent  aa  the  repreaentatlTe  of  tfaa 
laadowner  niaj  zeqnire,  any  injariea  oaased  to  an  adjoining  honee  ia 
•onaeqaenoeof  making  the  excavations  in  strict  pursnaneo  of  the  orders 
•f  siioh  repiesentatiTC,  will  be  deemed  to  hare  been  due  to  the  exeroiat 
•€  the  diacretion  or  judgment  vested  in  the  sapervlsing  aathoritj;  aad 
for  that  exercise  of  judgment  the  landowner  must  respond.  J^anom  w* 
Mtiropolitan  etc  B^y  Co.^  489. 

UL  Owvsa  OP  Dxnonyi  Bvildzno  Liablb  iob  Ih jvbt  RHnnumra  vioM  In 
Tali^  thocoh  Built  bt  Indbpbndiht  Comtbaoiob.  — The  owner  of  % 
building  cannot  dictate  that  it  be  constmcted  of  improper  materials  or 
vposi  an  unsafe  plan,  and  escape  liability  for  Injariea  caused  thereby  be* 
OMUO  ho  made  a  contract  with  a  third  person  to  bnild  it;  nor  cbb  hi^ 
with  knowledge  of  a  weakneas  or  defect  threatening  the  atrength  of  tfaa 
building,  sat  a  man  at  work  immediately  under  it^  and  shift  all  reaponai^ 
bility  upon  the  builder.    MHtr  t.  Morgan^  S9. 

14  Kbouobnob — CoiiTBAOTOR  andBmplotxb.  —If  a  contractor  ia  employed 
to  take  down  a  wall,  and  the  doing  of  the  work  is  not  intrinaisally  daa* 
goroQa»  but  injurias  reault  to  third  persons  from  the  negligent  maaaar 
la  which  the  work  is  done,  the  contractor  alone  ia  liable^  though  tha 
wall  had  become  weakened  by  age  and  decay,  if  it  was  safe  as  it  stood, 
aad  would  not  have  fallan  or  occasioned  any  injury  but  for  the  negligent 
■ado  in  which  the  ooatraotor  undertook  to  perform  hia  oontraoti  A^ 
T.  JWrsbi  CM,  692: 

1&  NBOuoBvaBi  —  A.  OojrnuoioB  akd  vot  his  Emflotbb  ia  answarabla  for 
Injuriea  reaulting  from  the  doing  of  aeta  which  may  bo  safely  done  ia 
tha  axerolsa  of  due  care,  although  in  the  absence  of  such  oare  injurioaa 
•onaequencea  to  third  persons  are  likely  to  reault,  provided  it  waa  tha 
duty  of  the  contractor  under  the  eontraet  to  axereise  saoh  carOi  Bngd 
V.  JiMreIn  CM,  69& 

Ml  Hbqliobvob  of  ab  Indbtbrdbnt  Cobtbaotob  is  not  ordinarily  ohargeabla 
to  bia  employer.  An  exception  to  this  rale  exists  in  the  oaae  of  stato* 
tory  duties  impooed  on  individuate  or  corporationa  from  which  they 
aannot  acquire  exemption  by  delegating  performance  to  another,  and 
af  oontraots  for  the  performanoe  of  unlawful  acts,  or  acts  which  will 
arsate  a  nuisance^  or  are  necessarily  attended  with  danger  to  other^ 
however  akillfully  performed.    Bngel  ▼.  Eureka  OM,  692. 

0.  Mabtbb  bot  Liablb  to  SbbtabTjIOr  Ihjubt  Oaubbd  bt  NBOuaBvcB  ov 
ViOB  Pbiboifai.,  whbn.  — The  liability  of  a  master  who  haa  not  been 
guilty  of  any  negligeoce  or  breach  of  duty  in  the  employment  of  hia 
aarvants^  for  aa  injury  to  one  of  such  servants  caused  by  the  negligenoa 
af  aaother  engaged  in  the  same  business,  depends  not  upon  the  rank  or 
grade  of  either  aervant  but  upon  the  eharacter  of  the  act  la  the  per* 
lormance  of  which  the  injury  is  inflicted;  and  he  is  not  liable  unleaa  tha 
aagligent  aet  pertained  to  a  matter  in  relation  to  whioh  he  awed  a  dat(f 
to  the  oarvmat  injured.    Dioyer  v.  American  Bepreu  Ca,  4C 

iMOomAon^  6|  Hvibavd  abd  Win,  6;  KBouasBa^  !»  8|  tt<iTLaaaff% 

SO-39;  SbbtiobIi 

MATHBll 
See  Cbikinal  Lav. 
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IfEGHAlTKTS  LIBR. 

1.  Wh»  SmrUD  vo.  —  A  lien  !■  not  aoqnirad  by  a  Ttftdor  for 
Mid  to  a  oootnotor  when  they  are  enpplied  mader  an  ordinaiy 
«redit  to  him  only,  though  he  may  aotnally  nee  them  in  bnilding  a 
«r  making  an  improvement.     Wagper  t.  Darhg^  8G9. 

IL  Who  Entitlbd  to  —  AoEinnurT  ion  Patmbnt  nr  Matbuaul — A 
penon  who  bnilda  a  house  under  a  oontraot  that  he  shall  be  paid  for  Ui 
eerrioea  in  lime^  is  entitled  to  the  benefit  of  a  meehanio's  lien  iOod  bf 
Um,  bnt  Im  hat  no  right  to  demand  payment  in  money,  wtthont  ikov^ 
ing  a  demand  and  ref naal  to  furnish  lima.    Fkrm  t.  iforpis^  806b 

IL  ILMHAimfi  Lmr»  Right  vo.  wbxk  Pibsonal  ahd  UvAaannusa 
Where^  throughout  the  whole  of  the  statute^  the  right  to  a  lien  sad  tht 
right  to  enforoe  it  appear  to  be  oonfined  to  a  oontraetor,  laborer,  «r 
■on  furnishing  matorials,  and  where,  in  no  instance,  is  an  assignee 
■iaed  in  oooneotion  with  the  eeouring  or  enforeing  of  the  lien,  there 
be  no  oonatmotion  giren  suoh  statute  other  than  as  oonferring  a  n 
personal  right  on  the  ooniraotor,  laborer,  oto.,  and  not  ob  his 
MUkr.  La  Verm  Lamd  Oa,  168. 

db  A  lien  for  labor  or  material  is  paramount  to  the  lien  of  a  mortgage 
anted  after  the  building  was  oommenoed,  but  before  such  labor  or 
tsrial  was  furnished.    Haxttm  etc  ff eater  Oo.  ▼.  OortUm,  776L 

i^  MlOHAllIO's  LlSlIB  ion  ADDmONS,  BlAROSMBIIII,  on  ALTKBAnOllli^ 

after  a  building  is  finished,  do  not  attaeh  from  tbe  oommeacement  of  Ike 
original  building,  but  only  from  the  oommenoement  of  anoh  addiiion% 
enUrgementi^  or  alterations,    ffaaottm  ef&  Beaier  Cfk  t.  Qordom^  776L 

6L  Though  a  Chakob  in  thb  Flam  gv  a  BaiLDmo,  or  of  eome  part  tbereeC 
is  made  while  it  is  in  process  of  oonstruotion,  a  lien  for  labor  or  aateriaH 
fnmished  in  connection  with  such  change  attaehes  as  of  the  date  of  Iks 
oommenoement  of  the  buildings  and  takes  preoedence  orer  any  morlgifs 
executed  after  such  commencement  and  before  such  chango  in  pUa,  ok 
though  the  mortgagee,  in  making  his  loan,  took  into  oonsideration  Iks 
plans  and  specifications  of  the  building  as  then  existing,  and  advanssd 
soffioient  money  to  hare  carried  them  oat  had  they  not  beos 
EaaBhrn  ele.  ff  eater  Obw  t.  OordeOf  776L 

%  Mbighb  op  liioHAinali  Lmr  nr  Lboal  Trui  sr  Costtstahcb— Ji 
■nrr  Lnv — Sali  ov  ExxcuTzav — iHJViionoH.  —  Whan  thefhold««d 
a  mechanic's  lion  aoquiree  the  legal  title  by  a  conveyance  of  tiio  piopsi% 
moh  lien  will  not  be  so  merged  in  the  legal  title,  that  a  Judgaeal  fe 
fsTor  of  a  third  person  against  the  original  owner,  rendered  sni 
to  the  couToyance^  but  at  a  term  of  court  oommenoed  prior  tiioreto^ 
trsate  a  lien  prior  or  superior  to  tlio  meohanio*s  lien,  or  will  authorine  a 
ado  of  all  the  property  on  execution  issued  under  each  judgment;  and 
In  such  cass  when  part  of  the  oonsideraticn  for  such  couTeyanoe  is  tbat 
lbs  holder  of  the  moohaaio's  lien  shall  Mtisfy  certain  mortgages  against 
lbs  property,  a  part  of  which  he  has  paid,  the  property  cannot  bo  sold 
Hsder  such  execution  free  of  suoh  mortgages,  and  the  holder  of  tbo  ma* 
abanie's  lien  is  entitled  to  an  injunction  against  the  judgment  ersditti 
to  protect  his  interests  as  against  such  sale;  but  the  judgment  etedil» 
ia  entitled  to  have  the  proper^  sold  under  execution  to  eatisty  Us  ja^f 
■Mut^  prorided  it  is  sold  snbject  to  the  rights  of  the  holdsr  of  tha 
title  founded  upon  hia  msahaaia'a  aad  HMrtgaga 
877. 
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9k  Tttli  ov  OwHn  is  Amororo  Contractok.  —  AH  persons  foraishiiif 
labor  or  mftteriab  for  the  erection  of  n  building  are  bound  to  take  notlot 
#f  tlie  title  of  the  ap|Mrent  owner.  If  he  is  an  intrnder  without  righ^ 
tlie  lien  of  the  oontractor  or  subcontractor  must  alike  fall,  and  if  h« 
holila  an  equitable  title  only,  the  lien  will  bind  only  such  title  aa  he  hai^ 
and  no  more.     Taylor  t.  Murphy,  825. 

IL   BUBOONTBAOTOB,  HoW  AVROnD  BT  OONTRAOT  Of  OONTKACfTOB.  —  WhOft 

m  oontractor  for  tho  oonstmction  of  a  building  has  stipulated  with  tho 
•wner  that  bo  meohanio'a  lien  shall  be  filed  against  it,  he  OMI  oonfer  nm 
right  vpon  hit  wibcoatraotor  la  file  taoh  lien.    Tayiar  t.  Mmrf^ 


Rmkr  An  DuTiB  ov  SvBOOirntAcroR.  —  A  suboontraotor  engaged  la 
the  oonstmetion  of  a  building  most  take  notice  of  tho  title  of  the  appar* 
mm%  owner,  and  of  the  general  eharaoter  of  his  agreement  with  the  pria- 
«ipal  eontraotor.  He  must  also  take  notice  af  the  general  eharaoter  of 
the  building  and  of  the  materials  and  labor  proper  to  be  need  in  ita  con- 
•Iruction.  He  must  see  that  the  materials  he  supplies  are  such  as  may 
te  reasonably  needed  for  and  ased  abont  such  a  building,  both  as  to 
^^lantity  and  quality.  Sabjeot  to  snch  qualifications  and  conditions  ha 
may  bind  the  building  for  what  his  materials  or  labor  may  be  reason* 
ftbly  worth,  although  the  liens  filed  against  the  building  may  exceed 
contract  price  agreed  upon  between  the  principal  oontractor  and  tha 
Ta^fhr  r,  Mwrphy,  825. 

WL  Aamaxyaan  or  Riobt  to  Cbiatb.  —  A  laborer  or  material  man  eanuol 
■■sign  hia  right  to  oreate  and  assert  a  lien  by  complying  with  the  statu- 
tory provisions^  and  clothe  the  assignee  with  the  power  to  create  the  Ilea 
for  himself.     MUU  y.  La  Verne  Land  Co,,  168. 

II.  AaRUMKNT  MOT  TO  FiLS. — An  agreement  by  a  contractor  to  provide 
labor  and  materials  for  the  erection  of  a  bnilding,  and  look  for  hia  secur- 
ity solely  to  the  personal  responsibility  of  the  owner,  learing  the  build- 
ing unencumbered  by  liens,  is  valid  and  binding.  Taylor  T.  Murphy,  825. 

IIL  OoNTKAor  TO  RiLiAn  AND  DisoHABOS.  —  An  agreement  by  a  house 
builder  with  the  owner  that  the  former  will  *' release  and  discharge  the 
■aid  houses  from  the  operation  of  all  liens,  either  for  materiala  furnished 
or  work  done  in  the  construction  of  the  same,"  is  not  a  waiver  of  the 
light  to  file  a  lien,  nor  a  covenant  that  none  shall  be  filed,  but  a  mere 
promise  to  release  and  discharge  such  liens  as  may  be  filed  prior  to  a 
demand  for  the  payment  of  the  balance  due  on  his  contract.  Taylor  t. 
Murpky,  825. 

Ik  FaAorioa. — Ah  Aivioatit  or  DBrairu  againat  a  mochaaie'a  lien  stat- 
ing that  the  material  furnished  was  not  auch  aa  the  building  oontraol 
ffoquired,  and  ia  consequence  of  the  defective  character  of  auch  mate- 
rials, the  house  was  worth  a  sum  less  than  it  otherwise  would  have  been, 
•ad  claiming  a  defenae  to  that  amount^  but  not  stating  wherein  such  ma* 
terial  waa  defective^  ia  insufficient^  as  being  too  general,  and  will  not 
prevent  tfao  rendition  of  Judgment  for  plaintiff  for  the  amount  claimed 
Taykr  v.  Mwrpky^  825, 

See  Patmuit,  1. 

lONTAL  ANGUISH. 

See  Railboaim^  22, 

AS.  Ml  ftn.  Toi»  ZXXIU. -M 
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MSRaE& 
8m  liicHAKio'a  Lnv,  f. 

MINES. 
SmBonoo,  2-^ 

MiNoaa 

See  iNrAMV^ 

MISJOINDER 
SeePABTin,  % 

MISREPRESENTATIOK& 
Im  Asbmt,  ti  Bfmoano  PutoBMAMoi^  8;  Ybhdob  a«» 

MI8TAKK 
Im  Jv9aisn%  14|  Patiuht,  2;  Srsoino 

Mosa 

8m  Etiobhoi,  6ii 
MORTGAGSa 

L  MOBMAAl    AVD    KOTM    SbCTURBD    ThBRBBT    001»nUKD    foQl 

Wbea  a  mortga|<e  is  given  to  secure  the  psymeDt  of  Mverml  notes  ds- 
•eribed  tbereiii«  rach  mortgage  and  notes  mnst  be  conatmed  as  aa«  ji« 
stniment  or  contract.    SchuilM  v,  PlankisUon  Bttnk,  290. 

IL  PuBOHASBR  AT  A  FoBiOLonniB  Saui  is  under  no  obligation,  either  OMrsl 
or  legal,  to  reimbnrM  one  who  bonght  the  premisM  sabjeot  to  the  debt 
secured  by  the  mortgage  and  assumed  its  paymenli  for  sums  of  inonsiy 
ozpended  to  protect  its  equity  of  redemption.    Benskek  t.  Oook,  432, 

X  MoBTOAOB  or  PaB-BMpnoR  Claim  —  Eyidbhoi  of  Good  Faith.  —  Ib  m 
Mtioo  to  foredoM  a  mortgage  of  a  pre-emption  claim  on  public  land, 
•▼idenM  of  the  purpose  for  which  the  mortgage  money  wm  borrowed 
It  admissible  and  material  to  show  that  the  mortgagor  WM  aotnig  in 
good  faith  and  not  in  collusion  with  the  mortgagee  tooonrey  the  talieor 
to  OTade  any  provision  of  law.    NorrU  t.  Heald,  681. 

4L  tal  FORBOLOSUBB  OP  A  MORTOAOB  DOBS  ROT  EXHAUST  TBB  LiBV  M  ts 

subsequent  encambrancers  who  have  a  right  to  redeem,  ^ey  most  re- 
dMm  from  the  mortgage  and  cannot  redMm  from  the  mU.  AmtUm  v. 
Baiky,93^ 

iL  Thb  Tar  IRQ  ov  a  Sioord  Mortqaob  or  trb  Sams  Pbopbbtt  to  secnre 
a  note  given  for  the  amount  of  a  note  secured  by  the  first  mortgage  and 
for  other  indebtedness,  does  not  operate  to  discharge  snoh  first  mortgage 
BnlsM  rach  wm  the  intention  of  the  parties.     Auaiim  t.  BaUegt  9S9L 

C  Patmbrt,  what  is  Not.— Thb  Takiro  ot  a  NiwNotb  or  Substhutior 
for  one  sMured  by  mortgage  does  not  extinguish  the  debt  evidenced  by 
the  latter  m  u  to  dischai^e  the  mortgage,  unless  such  was  the  usIsb- 
tioQ  of  the  parties,  shown  by  something  besidM  what  arisM  fi 
Mere  act  of  substitution,  and  the  reason  is,  that  tho  mortgage 
the  debti  not  merely  the  evidence  of  it;  and  m  a  change  in  the  evidenee 
doM  not  pay  the  debt^  the  lien  of  the  mortgage  is  not  affected  by  it 
V.  Baiky,  933. 
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WumwAmmKt  Wmm  warn  hot  Amoitiit  fo  i.  —  Wh«ii  premliM  mbjeol 
to  ft  Mil  wdtnnd  by  »  deed  of  troit  are  eonreyed  to  »  pnrohaser  who 
•aniroes  the  debt,  and  who  takes  ander  a  oonveyanoe  expreaely  exoept- 
ing  the  deed  d  trust  from  a  warranty  otherwise  general,  the  trastor  ia 
not  bonnd  to  pay  off  the  deed  of  trast^  and  when  he  snbseqaently  bidtlA 
the  property  at  tho  tmatee's  sale^  and  then  aabetitatea,  as  parchaser^ 
another  parly  who  pays  the  prioe  and  reoeireo  a  oonveyanoe  from  tha 
tmatee,  these  eiroamstanees  do  not  show  a  proper  ease  for  the  applica* 
tion  of  tho  rnle  that,  when  one  is  bound  to  pay  a  mortgage  debt  and 
doea  ao^  a  satisfaction  and  discharge  of  the  mortgage  is  thereby  effected* 
The  poeition  and  rights  of  the  party  thas  substituted  as  parchaser  ara 
ptaoisoly  the  same  as  if  he  had  personally  bid  la  the  property  at  the 
iaia.    Hmdeesft  t.  Ccok,  4S2, 

BAmUfe  6;  CoBPORATioMS,  41;  Evidbnob,  10, 12;  Hctsbako  ahb  Wm,  4| 
JvDioLAL  Sales;  Lakdlosd  ahd  Tuiant,  2;  Lis  PsiiDSiis;  MioHAiiio'a 
LiKiis,  4,  6;  Kkqotxablb  Ikstsumuhi^  7|  Fubuo  Lavoi  BAUiBOAB^ 

MUNIOIPAL  OORFORATIONa 

IL  temir AHcn — Pouci  Powbb. — By  the  organisation  of  a  oity  or  boroogk 
within  its  borders^  the  state  imparta  to  snch  municipality  the  powen 
— oeasary  to  the  performance  of  ita  functions^  and  to  the  protection  «f 
tfes  dtisens  in  their  persons  and  property,  and  the  police  power  is  one  of 
these.  Ordinances  passed  by  oitieo  and  boroughs  in  the  legitimate  exer> 
of  this  power  are  therefore  valid.  Sajfre  Borough  r.  PhUUpip  842L 
or  PouoB  PowsB. — When  the  state  creates  a  oity  or  borough,  it 
eannot  confer  npon  the  municipality  powers  that  the  state  does  not  poo* 
ssss,  nor  can  the  municipality  have  any  better  right  to  adopt  discriminat- 
ing trade  regulations  than  the  state  has.    Sayre  Borough  t.  PhUUpg,  842. 

H  PouoB  Pown— Tbadb  Riottlatiom  — DisoRiMiKATiox«»Acityoan- 
iMt  by  ordinance  and  under  pretense  of  police  control  regulate  trade  in 
the  interest  of  resident  dealers,  by  making  the  same  business  lawful  to 
■11  who  live  within  the  oity  limits,  and  unlawful  as  to  all  who  reside 
outside  thereof.    Sayre  Bonmgh  T.  PhiUipa,  842. 

A  Pbddlbb's  Licbnss  — DiscniHiNATiNO  Obdinanob. — A  elty  ordinance 
prohibiting  all  persons  not  reeidents  of  the  municipality  from  engaging 
in  the  business  of  peddling  or  selling  goods  from  house  to  house,  by 
sample  or  otherwise,  without  a  dty  license,  is  void,  for  the  reason  that 
it  is  a  trade  regulation  discriminating  against  nonresidents.  Aiyrs 
Borough  v.  PhiUtpg,  842. 

i^  PowBB  TO  LiCBMSB  PBDDLnro.  —  An  ordinance  prohibiting  the  business  of 
peddling  within  the  municipal  limits  without  a  license  from  the  proper 
municipal  oflScer  is  a  valid  exercise  of  the  police  power,  but  such  regula* 
tioo  must  be  directed  against  the  whole  business,  and  not  against  one  or 
■ome  of  the  persons  engaged  in  it.  If  an  ordinance  is  in  reality  directed 
only  against  certain  persons  who  are  engaged  in  a  given  business  or  cer- 
tain eommodities,  in  such  manner  as  to  discriminate  between  the  persons 
who  are  engaged  in  the  same  trade  or 'pursuit,  in  aid  of  some  at  the  ex* 
pensa  of  others,  such  ordinanoe  is  not  a  police,  but  a  trade  regulation, 
void.    Sa^frt  Borough  v.  PhiUips,  842. 

IL  PBOHiBitDBT  LiOBNSB  —  DiscRiMiifATiov. — An  ordiuanoo  prohibiting  all 
persons  from  engaging  in  the  business  of  paddling  withoot  aeity  license^ 
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and  fixing  lh«  prioe  of  tnch  lioeoM  ftl  »  figare  to  high  as  to  make  ik» 
ordioanee  amoaat  to  a  prohibitioii  and  deatraetioii  of  aodi  buineM,  ii 
▼alid  to  long  aa  it  operates  upon  sH  penons  impartially;  bat  if  H  ex- 
ompts  all  residents  of  the  dty  from  its  operation,  it  is  roid,  bsgsasp  il 
tiien  becomes  a  trade  regulation  discriminating  against  Bonrondsnts. 
8tvr$  Ronmgh  r,  Phillipt,  842. 

%  LiOBNsn  Fki  for  Inspbctioii  or  Tblioraph  Polbl — A  mnnietpality 
has  a  right  and  it  is  its  duty,  in  the  exercise  of  its  police  power.  Is 
•aperrise  and  oontrol  tho  orection  and  maintenance  of  telegraph  poles 
and  wires  within  its  limits,  and  an  ordinance  imposing  a  lioenas  of  ess 
dnllar  per  annnm  for  the  inspection  of  eaoh  telegraph,  telephone^  or 
electric-light  pole  within  the  city  limits.  Is  a  reasonable  exereise  of 
snob  police  power.    AUadowm  r.  Wettem  U»  TA  Oo,^  82QL 

H  ICbhbibs  or  a  Muhioipal  Firi  DxPABnoHT  are  pnhlio  oAoers,  far 
whose  negliganoe  the  mnnicipality  is  not  answerable.  No  exoeption  ts 
this  rale  arises  from  the  fact  that  the  negligent  aet  eomplainod  of 
■ol  done  at  a  fire,  bat  oonsisted  in  negligently  placing  a  ladder 
a  sidewalk  in  front  of  an  engine  house.     Dodge  r,  Ortui^er,  901. 

H  Tazatioh  —  AflsnsMSVT  or  Pvbuo  Propsbtt  ior  Looal  IifntoTiMXKT. 
Cities  have  power  to  lory  apon  public  grounds  the  special  snsssmonti 
asoasiary  to  improre  the  streets  and  sidewalks  in  front  of  and  aroond 
Ibem;  and  when  the  proper  anthorities  refuse  to  pay  snob  sninssmontu, 
■ad  Uie  property  cannot  be  sold  at  forced  sale,  the  «monnt  thenof  wuj 
be  adjusted  in  a  Judicial  proceeding,  and  the  judgment  enforoed  and 
ooUected  the  same  as  any  other  judgment  against  the  eitj  or  ooonty. 
Amrd  ^f  OanmUmonerg  t.  OUawa,  800. 

See  Qvo  Warsarto^  2-6|  Patmbrt,  & 

NECESSARIES. 
Sm  HgsBAVD  AVD  Win,  !• 

NEQUGENGR 

L  FUUimro  —  A  declaration  averring  that  the  defendant's  sorraali  so  aegfl- 
g«itiy  and  carelessly  managed  and  navigated  its  steamer  that  H 
Wtm  apon  and  sank  a  vessel  of  the  plaintiif' s  tsstator,  snlBoioBtlj  states 
a  eaose  of  action.  The  details  which  prove  the  negUgenoe  need  aot  he 
■si  forth  if  it  sufficiently  appears  that  a  duty  existed  of  whioh  thfs  hss 
been  a  breach.    Parker  v.  ProMenee  ete.  Steamboai  Cbi,  800. 

%  Ordutabt  Oarr  is  that  degree  of  care  which  people  of  ordinarily  pto- 
deal  habits  oonld  be  reasonably  expected  to  exercise  under  the  oiroam- 
■tanoss  of  a  giren  case.     DriecoU  r.  UarkH  SL  mc  ttff  Cb.,  SOU 

&  Who  Avswrrablr  ror.— It  Is  a  general  rule  that  a  party  iajorsd 
by  the  negligence  of  another  must  seek  his  remedy  against  the  psr- 
wm,  whose  actual  negligence  it  was  which  eaosed  the  injury,  aa4 
that  snob  person  alone  is  liable.  An  apparent  exception  to  this  rale  ex- 
ists In  the  oases  of  prindpsl  and  agont  and  master  and  sarranl  la 
fhsse  easss,  however,  the  principal  or  master  is  liaUo  beoaoae  tbo  nsgtti 
genoe  of  ths  servant  or  agent  is  in  law  ohargeabls  to  the  austor  or  pria* 
oipaL    Bngd  v.  Eureka  Cltib,  692. 

4  TmoiXJMATM  Oaubr.  — If  a  child  falls  Into  a  canal  throagb  the  culpahls 
■egllgenoe  or  tort  of  the  otate^  and  its  father  thereupon  plunges  into 
the  canal  in  an  attempt  to  resoae  his  child  and  both  are  drowned,  ths 
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daath  of  bolb  It »  oonseqaenee  of  the  negligence  of  the  state,  and  henoo 
H  is  uuwenble  for  the  death  of  the  father  as  well  as  of  the  child.  OA» 
My  T.  Sitae,  OMl 

OONTHIBUTOBT  NbGUOINOB  HOT  ChABOBABUI  TO  OKI  OaLLKD  TO  AOT  IV 

BMBaoEivoT,  wmui.  —  Contributory  negligence  is  not  always  chargeable 
upon  the  failure  to  exercise  the  greatest  prudence  or  the  best  of  judg* 
ment  in  cases  where  a  person  is  required  to  act  suddenly  or  in  an  enier^ 
gen^y.    VaBn  t.  Milwaukee  eU.  B*  B,  Co.,  17. 

Cabbixu,  %  S;  OoRPORATiOKS,  27-29,  82,  88,  86;  Hubbakd  and  Wira^ 
8}  Lahdlobd  abb  Xbnabt,  4»  %i  Mastbb  and  Sbbvaht,  6,  11,  1^ 
18,  17;  MumoiFAL  Cobpobatioks,  8;  RAiLBOAoa,  26^  27*  29,  34-48} 
Salbs^I. 

NBGMXnABLB  INSTRUMBNT& 

L  WomMaaxm  as  Bvidbboi  ov  Owmbbship.  — la  an  action  to  reoorer  on  a 
■ate  and  to  foredoee  a  mortgage  given  as  security  therefor,  the  poo* 
•sssion  of  the  note,  although  it  oontains  no  written  indorsement  or 
tnmsfer  to  the  holder,  is  prima  fade  eridenco  of  ownership  as  between 
■■oh  holder  and  the  Tendee  of  the  mortgaged  premises,  who  purchased 
alter  tiie  execution  of  the  mortgage.    0*Ke^e  r,  Firet  UfaL  Bank,  870^ 

&  Vbqooablb  Notes  Mat  bb  Tbanbfbbbbd  bt  Mbbb  DBLiTiaTand  with* 
osit  written  indorsement.    O'Ke^e  t.  Fini  NaL  Bank,  370. 

H  SvFBOV  or  Indobsbmbnt  bt  Onb  not  a  Patbb.  —  The  rule  that  when  a 
parson  indorses  a  negotiable  note  in  blank,  not  being  a  payee  or  indorsee 
tbsreof,  he  is  to  be  treated  prhna  fade  as  a  maker,  does  not  apply  to 
Hm  indorsement  of  a  note  made  payable  to  the  order  of  the  drawer^ 
Firei  NaL  Book  r.  Payne,  520. 

A  SiVBOT  or  Indobsbmbnt  bt  Onb  not  a  Patsb.  —  One  who  indorses  a 
note  made  payable  to  the  order  of  the  drawer,  cannot  be  charged  as  a 
maker,  and  oan  only  be  charged  as  an  indorser  when  the  contract  is  per* 
looted  by  the  indorsement  of  the  drawer's  name  as  payee,  Fini  NaL 
Book  w,  Payne,  620. 

H  A  NbOOTIABLB  LfSTBUMBNT  PUBPOBTIBQ  TO  BB  PaTABLB  TO  THB  MaKBB, 

AMD  BT  Hnc  Indobsbd  to  a  third  person  and  by  the  latter  indorsed  to 
another,  is  binding  upon  the  maker  as  a  principal  debtor,  and  he  is  lia* 
Ue  to  pay  the  debt  in  preference  to  and  in  exclusion  of  all  the  other 
parties  to  the  paper,  and  they,  in  some  form  or  other,  are  entitled  to 
hare  final  recourse  against  hinu    Madiaon  Square  Bank  t.  Pierce,  751. 

C  C6BP0BATI0N8  —  AbSIONMBNT  OF  BoOK   A000(TNT8  —  WhBN  SuBJBOT   TO 

Dbibnsbs. — ^When  an  insolvent  corporation  bays  some  of  its  capital  stock, 
giTiBg  its  note  secured  by  an  assignment  of  its  book  acoonnts  in  pay* 
ment  therefor,  and  the  payee  of  the  note  transfers  it  as  well  as  the 
hook  accounts  to  an  innocent  purchaser  for  value  before  the  maturity  of 
llae  note,  such  purchaser  takes  the  note  free  of  all  defenses,  but  he  takes 
tho  accounts  subject  to  all  defenses,  and  therefore  subject  to  the  claim 
by  the  creditors  of  the  corporation  that  such  assignment  is  based  upon 
an  illegal  consideration.  Ccmmerdal  NaL  Bank  t.  Bunk,  881. 
f,  MoBXOAaB  Sboubino  DznrBBBNT  NoTBS  —  PaioaiTT.  —  When  a  mortgage 
is  giren  to  secure  several  notes  maturing  at  different  dates,  the  notes 
are  entitled  to  priority  of  payment  from  the  proceeds  of  the  property 
ombraced  in  tho  mortgage^  in  the  order  in  which  they  respeotiTelj'  be- 
oome  dne.    SehiuUe  r.  Plankinion  Bank,  29a 

X  IbBOBSBB,  PaTMBNT  bt,  WHIN  DOBS  NOT  DUQKABOB  THB  MaXBB.  —  If  a 

negotiable  instrument  payable  to  the  order  of  the  maker  is  indorsed  by 
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him  to  a  third  person,  who,  in  tarn,  indorset  it  to  another,  a  payinMl 
nade  hy  laoh  third  person  in  partial  discharge  of  his  liabilitj  as  {»• 
doraer  does  not  diminish  the  liability  of  the  original  maker  to  a«y 
extent;  and  the  holder  is  still  entitled  to  recover  judt^meot  against  tiie 
maker  for  the  full  amount  of  the  paper,  though  to  the  extent  of  the 
payment  made  by  the  indorser,  the  recovery  must  be  held  in  trust  for 
him.     Madiaon  Square  Bank  t.  Pierce^  751. 

t.   NbOOTIABLB  iMSTEUMBim  —  OOLLATSBAL  SBOVRITr  A8  AmCTIlVO.  — Tilt 

giving  of  eollateral  aeonrtty  with  a  note  does  not  destroy  its  negoti^ 
bility.     Valley  I^aL  Bank  v.  Crowdl,  824. 

lOl  CoLLATBRAL  AS  AjmoTixo.  —  Although  a  note  states  on  its  face  that  il 
is  accompanied  by  collateral  security,  its  negotiability  is  not  thereibfy 
destroyed.     Vallef  NaL  Bank  t.  OrwoeU,  824 

IL  Prikoipal  avd  Aobnt — Corforatb  Liabilitt  oir  Kotb. —  Whan  nolk 

ing  appears  in  the  body  of  a  note  to  indioate  the  maker,  and  it  is  sig— d 

t  by  a  corporate  name,  under  which  name  appear*  the  name  of  an  officer  «l 

^         the  corporatioii  with  his  corporate  official  title  affixed,  the  note  is  takes 

oonolnatTely  to  be  that  of  the  corporation,  althoagh  it  Is  la  form  **  vt 

promise  to  pay."    J?eeM  r.  Fini  NaL  Bank,  87& 

Ml  Principal  and  Aobbt — Liabiutt  on  Corporate  Notb  —  Prhuiuiii 
^  BviDBNOB.  —  When  nothing  appears  in  the  body  of  a  nota  to  iadieats 
the  niaker,  and  it  is  signed  by  the  name  of  an  officer  of  a  corporation  to 
which  name  ia  affixed  his  official  corporate  title,  the  note  is  prima  fatk 
that  of  the  person  signing  and  not  of  the  oorporatioai  bnt  this  is  a  r^ 
bnttable  presumption,  and  upon  the  ground  of  an  existing  ambigaitjy 
•onoerning  the  maker,  evideuce  is  admissible  to  show  that  it 
tended  or  was  not  intended  to  be  the  note  of  the  corporation.  Bt 
FirH  NaL  Bank,  67i. 
Banks,  7-12s  OomtoundinoTrlonibs;  Mortoaobs^  It  I^  ^I  Tumn^ll 

WlTNHBSia,  6. 

NEWSPAPERa 
SeeTRiALi  L 

NEW  TRIAL. 
Bee  Appeal,  2. 


NEXT  FRIEND. 
See  Insane  Pbbsons,  SL 

NONRESIDENXa 
Mabbiaob  av»  Dxtorgb,  12;  Municipal  CoRPORATuni^  U9$  Fj» 

TIBS,  3;   WlTNESSBS,  9L 

NONSUIT. 
See  Amactlt,  3;  TriaLi  7,  14 

NOTIC& 

OoNTBAOrS,    1|    C6RPORATION8,   6,  7|    BwOPPBLf  SXBCOTIOV,  4|  OvA» 
DIAN  AND   VVaRI^  8;  LlAURANCIL  4;   LlOBWai^  8|  MaOflAMIO'a  LiBH,  10| 

Real  Propkrtt,  2,  3;  TnusTa,  13. 


Impxx.  lOlt 

HUISANCB. 

l-4t   LAJnOBOBD  AND  TsNAIITt  1^  lb  T}  MllfBI  A«»  SOh 

TAKT,  16L 

OFFICERS. 
1|  BLiOTioNfl,  11;  EviDSMci»  f|  JvDOMBim,  t^  4;  Lmr 
mr  AoTioNSfe  2;  Munioipal  Cobporahob^  8L 

OPTIOKa. 
8m  SALn,  a 

ORDINAKOB& 
•m  laoMf  atb  OomaBOi;  Munioipal  Ck)BiOftAnos%  1*  4-6t  Buu 

mOADSi  4& 

PARENT  AND  CHILD. 
8m  Dudb^  1,  S;  RAFii 

PARTIEa 

1.  PlBAimro  AND  Praotiob  ~  IxoonsisrsNT  Dvfinshl  —  Parties  ntlguit  ■■• 
ao4  allowed  to  assame  incoosistent  positioae  in  oonri.  Hodm  where  a 
— irifid  woman  has  assamed  the  role  of  being  a  proper  and  neoessarjr 
far^  defendant  in  an  action  of  ejectment,  she  oannot»  after  being  ea^ 
ia  tho  anity  change  front,  and  insist  that  error  ooenrred  in  making  her  a 
party  defendant.    Bentkck  r.  Ocok,  4SSL 

flL  Paktub,  Ikpropxr  Joindeb  of,  Objiotioii  to^  How  Taksv.  — If  a  mar* 
lied  woman  is  improperly  joined  as  party  defendant,  the  Misaonri  statnii 
vaqitirM  that  the  objection  to  snch  misjoinder  be  taken  by  demnrrer,  bIbm 
the  defect  appears  on  the  fsM  of  the  petition.  If  the  obJMtion  is  adl 
taken  in  this  way,  it  is  dMmed  to  have  bMa  waired.    BetuUek  t.  0ds4 


%  pBiriLBon  or  Suxtobs.— A  NoHBisiDXirr  Atteiidiko  a  Covbt  ai  a  Wbew 
ITHB  in  a  snit  to  which  he  is  a  party  is  not  exempt  from  the  senrlM  «f 
froeeaa  in  another  salt.    OaipwtU  r.  8ipe^  890. 

Im  AitBAi^  %i  JiTDOMBNn^  1,  8;  PABTrrxoN,  4|  PLBASDrOi  4|  Quo  Wai^ 

BAXTO;  Sraonxo  PBBroBKAHOiv  •» 

PARTITION. 

1.  Wbo  sat  Sua  lOB.— One  tenant  in  common  caand  maintain  aa  ••• 
tkm  far  partition  against  hia  cotenant  where  he  has  been  disseisadi 
bat  where  it  appears  that  the  defendant  holds  possession  by  rirtne  of 
■a  inatmment  transferring  the  rights  of  parties  acquired  nnder  conrey* 
■nesBof  certain  nndirided  portions  of  the  lands,  and  nnder  a  lease  which 
grants  the  sola  and  perpetnal  right  and  pririlege  to  enter  npon  said 
lands  for  the  pnipoM  of  mining,  eta,  all  the  iron  ore  which  may  be  npon 
er  in  said  lands,  and  contains  the  proriso  that  such  parts  of  the  lands 
M  do  not  contain  iron  ore^  and  snch  as  shall  not  be  needed  for  the  vm 
«l  the  leoesea  in  carrying  on  their  bnsiness,  shall  ^'remain  In  the  jdnl 
possession  and  for  the  mutual  nae^  etc.,  of  all  the  aforeaaid  partiM  to 
the  deed,  according  to  their  respMtive  interests  therein,"  the  possession 
ii  not  antagonistic  or  adrcrM  to^  bnt  consistent  with,  the  interests  of 
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Iht  oUier  pttrtiM  to  tli«  oonreyuiae  And  the  deed  of  loMa  Haaadm  f  • 
JfiMMiri  /ron  Co.,  481. 

ti  KiaHTB  ov  Okm  PvBOHiama  fbom  ▲  OoTuiAvr  A]r»  Hakivs  I» 
FBOTBKumL  —  Where  a  ooteoant,  haTing  reoeiTed  »  eoBTejaooe  el 
the  intereoti  of  the  other  ootenante,  eolU  a  portMm  of  the  lead  to  a  ftoee 
fda  paroheser,  who  ereote  velaable  improTementa  thereon,  and  the  hein 
of  one  of  the  ori/iinal  ootenanta  rabeeqnentljr  obtain  a  judgment  aettiBg 
Mide  the  ooiiTeyaaee  of  their  anoeetor'e  interest,  enoh  porohaeer  will  be 
•Btitled  in  a  gait  for  partition  of  the  land  bronght  bj  hie  TeDdory  te 
ha?e  the  paroel  whioh  be  has  improved  allotted  to  him,  if  the  partition 
■ay  be  so  made  without  prejadiee  to  the  other  ootenanta.  ArKi  ▼. 
Momiffomerjf  Land  etc  Co.,  146. 

&  Wkbu  Impbotsmbnts  hatb  bbbb  Mabb  WW  A  OovBrAVf;  paiti* 
tko  ahoald  be  so  ordered  that  he  may  nomw,  ae  Ub  ahBie,  the  per- 
eel  npoB  whioh  thoee  improvements  hare  been  made,  -provided  that  bj 
BBoh  a  division  full  jnstioe  ean  be  done  to  the  claims  of  the  other  ee- 
tenants.    FerrU  v.  Montffomery  Land  etc  Oo.,  146. 

C  Pabtibs.  — In  a  snit  for  partition  it  is  indispensable  that  all  eoten- 
aats  not  nniting  in  the  bill  shoold  be  made  partisa  defendant^  and 
therefore  einoe  the  United  8tatee  eannot  be  made  a  party  without  its 
oonsenty  a  plea  of  one  of  the  defendants  whioh  avers  that  the  interest 
elaimed  by  another  defendant  belongs  to  the  United  States,  will,  if  sus- 
tained by  the  prool^  render  a  final  partition  impoasible^  unleee  the  Unitsd 
States  oonaents  to  beoomo  a  purty  to  the  OBaeeii  Jbrii  v.  MoiUgomtrf 
Lata  ete.  O0.,  146. 

9k  Am  Advbbbb  PoflBBSuov  sr  a  OomrABT  for  *  period  kae  tliaa  the 
liaie  preeoribed  by  law  to  bar  a  poe»eesoffy  aotion  ia  not  a  good  de* 
lenae  Ib  a  suit  for  partition.  If  the  ttatutee  of  the  state  in  whioh  the 
Buit  is  pending  authoriae  the  litigatloa  therelB  of  aU  queations  of  title 
whioh  arise  upon  the  pleadings  between  the  tenants  in  common  and 
their  privies  who  may  be  parties  to  the  aetioa*  The  fact  that  one  sec- 
tion of  the  statute  dedaree  that  a  suit  for  partition  may  be  brought 
where  two  or  more  persons  hold  and  are  In  posssesion  of  the  real  prop- 
mij  ae  tenants  in  oommon  does  not  inhibit  an  aotion  by  a  ootenaDt  out 
si  poesesaion,  if  he  has  a  present  right  el  posssssisBu     If  eiftM  v.  8tod' 

8eeDiBBi^6L 

PARTKERSmP. 

1,  pABTirBBSHiP  DBnirBDii  —  A  partaership  is  a  eontraot  of  two  or  marp  eom- 
petent  persons  to  place  their  money,  effsote,  labor,  and  skill,  or  aooM  ef 
them,  in  lawful  eommeree  or  businesa,  and  to  divide  the  profit  and  bear 
the  loss  In  certain  proportiona.    OoUUmitk  v.  MiekoH  97. 

%  PkOUOIABT  RbLATIONS  BBTWBBM  PaRTHBBS  — RIGBTB  AUBDro  1!MK.— 

A  partnership  is  a  relation  of  trust,  and  each  partner  has  the  right  te 
have  this  trust  worked  out:  1.  By  having  the  partnership  debts  |M 
with  partnership  effects,  and;  2.  By  having  the  surplue  remaining  after 
paying  the  partnership  set  apart  for  distribntioa  among  the  eeveral 
partners.  OoldsmUh  v.  Bichold,  97. 
IL  Pabthbrbhip  Absbtb— Applioatiov  of.  ^When  oourts  are  OBlled  upon 
to  wind  up  the  affairs  of  a  partnership,  dissolved  by  death,  xeapeot  will 
Bhraya  be  had  to  the  fiduciaiy  relatione  between  the  partners^  and,  in  the 
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abfenoo  of  tpeeial  ofroamstanoei  to  vary  the  mle,  the  partnership  ef- 
foeU  will  be  primarily  applied  fco  partnership  debts.  The  In8ol7enoy  of 
m  deceaied  member  is  nofe  »  groand  for  varying  thie  mle.    QoldsmUh  t. 

C  Waiyxb  of  Partnxr*8  Right  to  bays  Fibm  Assbts  Applibd  to  Fibm 
I>BBT8.  — The  right  of  a  partner  to  have  the  partnership  assets  applied 
to  the  payment  of  partnership  debta  is  not  surrendered  nor  waived 
bj  B  will  in  which  he  beqaeaths  all  his  estate  and  effeots  to  the  other 
■Mmber  of  the  firm.    CMdamUh  v.  Biehold,  97. 

H  Tmm  ArruoATiojx  or  Pabthbbship  Absbtb  to  thb  Patmbmt  or  Pabthkb* 
■■IP  DxBi8»  Bfter  the  firm  has  been  dissolved  by  the  death  of  one  of  its 
BMmbers,  is  made  not  beoanse  of  any  lien  or  right  whioh  the  oreditors 
«l  the  firm  oan  assert,  bat  beoanse  it  is  the  debtor's  right  to  hava  tho 
MsetB  80  applied.    Goid§mUkr,  gkhM,V!. 

C  ChoDHTom's  SviT  AOAiiiaT  SuBVivoB— BLBonoN  OF  BxicBDiB.  —Apart- 
■enhip  ereditor  who  sues  and  obtains  judgment  against  the  sorviviag 
■Mmber  of  a  firm  as  an  individoal  is  not  to  bo  regarded  as  having  elected 
to  treat  his  claim  as  an  individnal  demand*  and  as  being  thereby  do* 
barred  from  asserting  it  afterwards  to  be  a  partnership  debtt  nor  ■■• 
bis  fights  affected  by  the  eiroamstance  that  he  has  joined  a  demand  fer 
tm  individaal  debt  of  the  sarviving  partner  in  the  same  suit.  CMdimiih 
w.  BkMdf  97. 

1L  FASTVBBaHiF  Obbdrobs — Whiv  Hroppbd  to  Hatb  trx  FiBic  Absbtb 
ArrtAKO  TO  thb  Fibm  Dbbtb.  —  The  benefit  of  the  mle  requiring  the 
applioation  of  the  partnership  assets  to  partnership  debts  aoorues  to  the 
firm  ereditors,  bat»  as  such  i^eferred  payment  is  the  result  of  the  oo- 
pertaer's  lion,  and  not  of  the  creditors',  it  follows  that»  if  the  partner 
bas  done  any  act  by  which  be  surrenders  his  lien  or  estops  himself  from 
MMrting  i%  tho  ereditor  is  equally  estopped.    QofdmM  v.  SkshM^  91. 

Sea  liiMiTATZOHB  or  Aonoii^  SL 

PAYMENTS. 

li  liBcniAincB'  Lnns  —  Btidbnob  aj\  to  Kind  or  PATmHT— Pbagptioi.  -^ 
Ib  bb  action  to  recover  on  a  mechanic's  lien  filed  by  a  builder  of  a  housB 
«nder  a  oontraot  that  he  shall  receive  his  pay  in  Ume,  the  defendant 
Bhonld  be  allowed  to  prove  such  contract,  and  a  willingness  to  fulfill  it| 
•B  that  the  jury  may  find  the  facts  speciidly,  and  the  court  may  control 
Ibe  ezecntiony  so  that  upon  a  refusal  to  pay  in  lime,  it  may  issue  for 
flsoney.    Pierce  v.  Marple,  808. 

%  TOLDBTABY  PATMBBiTi  —  RiQBT  TO  Rboovbb.  —  When  a  pcTOon  withoBi 
■istako  of  fact  or  fraBd*  duress,  coercion,  or  extortion*  pays  money  ca 
B  demand  which  is  not  enforceable  against  him,  the  payment  is  deemed 
Tolontary,  and  cannot  be  recalled.  This  rule  applies  to  one  who  pays 
B  greater  sum  for  B  lioenas  than  is  demandable  of  right.  CUif  qf  Camdm 
V.  CfTsea,  Ooo. 

&  YOLVBTABY  PaTMBBTB  — LlOBBBB   FBB  — RiOHT  TO   RbOOVBB  BaOK.  — 

When  a  municipality  in  good  faith,  but  under  a  misapprehension  of  law, 
domands  a  greater  sum  than  it  is  legally  entitled  to  for  a  license  to  carry 
BB  a  particular  business,  a  person  who,  with  knowledge  of  the  facts, 
pays  the  sum  demanded,  eaanot  recover  the  excess.  OUi^  if  OanuUm  v. 
GnMB,  68d. 

let  DbBTOB  AMD  ObBDITOB;   EjBOTMBNT,  2;   JUDOMBBTB,  16;    LiMRATIOBB 

OF  Actions;  Mxchanios*  Libms,  2;  Mobtoagbs,  6-7. 


1018  Indbx. 

FKDDLBBa 
Sm !■■■■■■  Ill  Oquxbob;  Muvioifal, 

PSKALTnSS. 
8m  DiMAAiai  1;  IimiMii;  L 

naaoKAL  pbopbrtt. 

8m  Bamml 

njBADINO. 

Ik  Huiuio  wma  Snoonov  ot  av  I98tbitii»it  st  a  OasKnuLi 

•B  initrament  so^d  spon  parporti  to  be  tigned  by  a  eorpormlioB  bj  ifei 
pnaidMitto  bia  aatbority  to  execato  it  otianot  h%  pat  in  iisoo  vnder  Mm 
■lKt«t«  of  niinois  exoapt  by  »  plea,  rerifled  by  an  affidaTit  donybig  Mm 
•XMQtiM  of  anoh  iiutramanl  MkkeUem  Batd  Ook  t.  JmiBrnnfimmi  «Ia 
JbeofiipNMaf  Cb^  284 

A  EwmmnoL  —  AMJWATromni  am  AHSwaiHorRfOMMfB  to  the  bin  — 
■ol  oTidenM  in  faTor  of  the  defendant^  bat  te  be  ftTailable  ee  m  6tdmm 
■not  be  proved.    Harding  t.  ffawkhu^  S47. 

%  DiLATOBT  Plias  010  regarded  with  diafavor,  and  th«eCore  Ike  malftar 
pleaded  maat  be  atated  with  the  higfaeet  degrM  of  eertain^  attainable 
Im  a  plea»  namely,  with  IhatdogrM  whioh  ia  known  in  law  aa  **  oertainty 
to  a  oertain  intent  in  erery  partionlarp"  and  mnat  antiotpate  and  esefaide 
•n  onoh  aappoeable  matter  aa  woald,  if  alleged  oa  the  oppoeite  aida^  de- 
laal  the  plea.    OapwOi  r.  Sipe,  B9(K 

4  FnmuMg  ov  Wnvusn.--  A  dilatory  plea  alleging  thai  tiie  defandanli 
im  the  notion  were  eerred  with  prooeaa  while  they  were  in  attendance 
npoa  the  oonrt  m  witneeaea  In  the  anit  of  il  t.  A  ia  not  anflloieot  if  it 
lyio  to  atate  that  they  were  not  partiM  to  anoh  anitaa  well  aa  witneaaaa 
therein.    OapmeU  t.  S^  89a 

9k  iv  m  OmnuL  laaun  n  Pliadbd^  and  a  atlpnlation  entered  iato  and 
■a  order  of  the  oonrt  thereon  made  to  the  effaet  that  the  defendant  ahafl 
haTo  the  right  to  pioTo  any  matter  whioh  woold  be  admiaaible  if  ape- 
oially  pleaded,  the  defendant  oannot  be  prejndioed  by  the  anatalnfngef 
ndamarrer  toaapeoial  plea interpoeed  by  hink  JWcleHw  ffdd  €k% 
luNrMtioml  §t9.  Wneampmad  Oo.,  234 

8m  llABBIAgB  A«9  DlTOBO^  4  10|  HMUaBI€^  If  blAX»  H 

FLBOaS. 

m  Rbuuuuw  to  JuooMXHT.  —A  oreditor  who  holda  Urn  aaia  of  a 
tiiird  pereon  indoreed  to  him  by  hia  debtor  m  ooUateral  aeonrity  for 
hia  debt  may,  after  matnri^,  redaoe  the  oollateral  to  Jadgment.  The 
Judgment  will  then  take  the  plaM  of  the  eoUateral  and  atand  m  aaom^y 
fa  the  payment  of  the  debt^  bat  aatiafiMtion  of  the  debt  la  aloe  a 
fation  of  the  judgment,  npon  whioh  no  aotfton  ean  theranffa  ho 
^Oned.    Harding  ▼•  Hawkint,  347. 

POLICE  powsa. 
8m  MuHioirAL  OatfOBAXioB^  1-lk  T. 


i 
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POSSESSION. 

Gratrl  Mortoaobs;  Oorporatioms,  7;  Fbaudulbmt  Oowvbtakoisi 
Landlord  and  Trnant,  1;  Larceny;  Nkootiablr  Instruments,  1| 
Partition,  1,  6. 

POWER& 

See  UsuBT,  4 

PRE-BMPTION. 
8m  MoBTOAon,  S;  Publio  LAm. 

PRESUMPTION. 

AnAuur,  1;  Oarbikrs,  1;  Criminal  Law;  DAMAon,  If  DsDi^  t| 
Ctidbnob,  4-8;  Husband  and  Wife,  IS;  Imsubajiob,  1«  14;  Nioo* 
TLABLBliiSTBUMBiiTS,  12;  Railboads,  37;  Salis,  4;  Tbial,  4|  Willi,  8. 

PRINCIPAL  AND  AGENT. 
8m  Aobnot. 

PRIVATE  WAYa 

8MEA8BMBIiia. 

PBIVILEQS. 
8m  Sucvnoii,  1|  PABmSk  S;  WiniB88ii»  H 

PRIVITY. 

8m  CONTBAOTfl^  4« 

PROCESS. 

9nmmm  —  GdBTBAmonoH  or  Rbthbh.  —  An  offioer's  i«tan  as  » im— mh% 
ahowinf  thai  he  haa  pencmaUy  aarved  a  oopy  theraof  an  tha  dafandaat^ 
aaay  ba  aoainuiiotod  by  tha  latter,  bat  nnlMa  it  alearly  appears  fran 
Iba  arideDM  that  tha  retm  ia  false^  it  will  be  aastainad  by  the  aavii 

OcnrOBAXioiii,  89,  40;  JuDOMXirra,  19^  14|  MABmiAai  Am  DiT< 
12|  PABmi)  Plbaddio,  4;  WiTBBaan^  H 

PROOFS  OF  LOSS. 
8m  Irsuravgb,  1-7. 

PUBLICATION. 
SmLxbbu 

PUBLIO  LAND& 

m  Pbb-bmridb  Claim— Valioitt  ot.  — An  ordinary 
of  Us  daim  1^  a  pre-emptor  of  pablio  land  prior  to  the  time  ai 
■uJdng  Us  final  proofa  is  valid  and  is  not  a  grant  or  oonreyanoe  within 
Ibe  prahibitoiy  ebuua  of  aeetion  2262,  Reriaed  StatmtM  of  the  United 
Stalss^  providing  that  any  grant  er  eonveyanM  whioh  anoh  pro-empter 
■ay  have  made^  azMpt  in  tha  handa  of  bonaJttU  pwehaaere  for  valne^ 
ahall  be  null  and  void.    Korrk  v.  Jfeaid,  58L 

8m  Mobtoaois,  8. 
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PUBLIC  POLIOT. 

GoBTRAOXa,  ^  •• 


QUALIFIGATION& 
8^•TRIA^  L 

QUO  WARRAKra 

%,  Tbm  Mivnio  or  a  OoBPoaAnoii  a  Pabtt  Dkfbndaht  Im  a  proeiMwWng  ly 
fMo  warranio  nndn  the  allegation  thafe  it  ia  a  oorporatum  de/aek^  aooon- 
panied  hj  allegatioai  from  which  it  appears  that  it  ia  not  a  oorporatiaa 
4t  Jmrtf  doaa  not  admit  the  oorporata  oapaoity  of  aneh  defendant^  nar 
fffoolnda  tha  plaintiff  from  inquiring  into  iti  right  to  ba  a  oorpovatioa. 
TIm  oorporation  de  /acta  ia  not  only  a  proper,  but  la  alao  a  aaoonary 
parfy  defendant.    Peop^  v.  MofUeeUo  Waier  Oo.^  179L 

%  YiuuoB  Oroaniiatidn  —  Attack  bt  Qvo  Warbarto  ov  'Bwmwm  bob 
OBOABHAnoH.  — In  qm  norrmlo  prooeedings  to  determine  tha  validitf 
bI  b  viilage  incorporation  nnder  the  Illinoia  etatnte^  parol  arideBca  is 
admissible  to  contradict  the  petition  for  incorporation,  and  to  ahov 
that  at  the  time  of  filing  it  the  territory  did  not  have  the  required  pops* 
lation«  notwithstanding  tho  recitals  in  each  petitioB  to  the  oootiacy. 
JGsmp  ▼.  PeopU^  270. 

&  YiLLAOB  Oboabisatiob — AiTAOK  BT  Qvo  Wab&abtix  — Undar  the  mu 
aois  statnte,  the  duties  imposed  upon  a  county  judge  in  rsapeet  to  the  p^ 
tition  for  incorporation  and  the  steps  to  be  taken  thereunder^  are  purely 
Biinisterial,  and  not  Judicial,  and  his  action  in  calling  an  aleetioB  for 
Tillage  truateas  la  not  conoluaive  of  the  ralidity  of  the  ineorporatienv 
which  may  be  attacked  by  9110  wxmuUot  and  the  recitals  in  the  potitiaB 
%m  organintion  oiay  be  contradicted  by  parol  evidence  in  snoh  proceed* 
ing.     Kamp  t.  People^  270. 

4  Yellaob  Oroaiiisatiok — JoarmoATioB  ov  Quo  Wabbahto— Sam- 
OIBROT  or  A118WBB.  —  When  the  validity  of  the  incorporation  «f  a  village 
nnder  the  Illinoia  statute  is  attacked  by  gvo  wamrnio^  tho  inoorporatoft 
must  justify,  and  in  doing  so,  must  allege  in  their  answer  and  prova  the 
Jurisdictional  facts  necessary  to  the  validity  of  auch  incorporatioa,  and 
their  failure  to  allege  snoh  facta  will  not  azcosa  them  from  proving 
tham,  as  their  aziatenoe  la  sasentisl  toaneh  juatifieatMHi*    Kamp t.  /Ve> 

iw  ViLLAQB  Oboakizatiob  —  Quo  Wabbabto  — Bbiopfbl — WhoB  tim 
validity  of  the  incorporation  of  a  village  is  attacked  on  quo  warranio  by 
tha  atate,  its  Introduction,  in  evidence,  of  the  petiticii  for  incorporation, 
BMrely  for  the  purpoee  of  identifying  the  records  to  be  used  in  the  ex* 
aminatioB  of  witnessee  to  contradict  its  recitals^  will  not  eatop  it  from 
Introducing  evidence  to  contradict  auch  recitalk     Kamp  v.  People,  270l 

H  ViLLAGB  OaoAinzATioM  — Laohis  ab  DBncN 8B.  —  Whaa  the  validity  of 
tha  Incorporation  of  a  village  is  attacked  by  qm  wommAH  and  tha  atat* 
Bla  of  limitattona,  or  laches  in  prosecuting  the  aoHon,  la  not  ae*  up  in 
tha  answer,  no  each  defense  will  be  presumed  or  ooiiaidared.  Kamp  v. 
Pmpk^mk 

See  Ck>RP0BATX0Ri^ 

RAOB  DISTINCnOII. 
See  CrviL  Brai 
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RAILROADS. 

!•  XimnniT  DouAni  —  Poxlio  Usx  --  Takinq  Propxbtt  for  Ratlboah  m 

•      fiailriMbdt  mn  quati  pablio  corporations,  and  the  taking  or  damaging  of 

privata  property  for  their  oonttractioii  or  maintenance  is  a  public  om 

for  which  joet  oomponaaiioa  must  be  made.    Pmm  tie,  /am.  (Mk  t.  ffeimt 

9L  Sminbmt  DoMAin  —  iNvrrATroN  to  Locati  Railroad  —  Estoppkl  to 
Claim.  Dam aobs.  "When  the  owner  of  property  nrges  or  indaoes  a 
railroad  company  to  locate  its  road  on  an  adjacent  street  he  will,  after 
the  invitation  has  been  acted  upon,  be  estopped  from  claiming  damages 
•r  enjoining  the  operation  of  the  road,  but  to  create  auch  estoppel  there 
■nist  be  some  affirmative  act  by  such  owner,  in  reliance  upon  which  the 
railroad  company  has  acted  to  its  prejudice.  The  fact  that  snch  owner 
requested  an  alderman  to  vote  for  an  ordinance  granting  the  right  to 
the  company  to  locate  its  road  on  the  street,  when  it  does  not  appear 
that  snch  vote  was  necessary  to  the  passage  of  the  ordinance,  does  not 
•stop  him  from  recovering  for  damages  to  his  business  arising  from  the 
location  and  operation  of  the  road.     Penn  etc  Ins,  Go,  v.  ffeis$t  273. 

H  Xhinbht  Domain— Laivo  Injurkd  bt  Ck>N8TRU0Ti0N  or  RAiLROADi.— 
MiAaUEB  OF  Damaom  to  land  arising  from  the  location  and  constrno" 
lion  of  a  railroad,  is  the  difference  between  the  market  value  of  the 
property  immediately  before  and  immediately  after  the  construction  of 
tho  road.     Beck  v.  Pennsylvania  eie.  B.  B,  Co,,  822. 

^  Smimxht  Domain  —  Damaob  ros  Land  Takbn  bt  Railroad  —  Eva 
BBNOB  or  Valub.  —  Evidanoe  of  tha  price  paid  on  sales  of  other  land  in 
Iho  neighborhood,  is  competent  on  an  inquiry  as  to  the  value  of  laud  taken 
for  railroad  purposes  only  when  there  is  a  substantial  similarity  between 
Iho  propertiea  The  rule  does  not  apply  when  the  conditions  are  so  dis- 
similar as  not  easily  to  admit  of  reasonable  comparison,  and  much  must 
W  left  to  the  discretion  of  the  trial  oonrt  in  the  determination  of  the 
preliminary  question  as  to  whether  the  conditions  are  fairly  comparablo 
or  not.     Lmng  v.  United  New  Jer$ey  B,  B,  etc  Co.,  682. 

i^  Eminent  Domain  —  Damaob  to  Fxuvatb  Propertt  —  Right  or  Aorioir 
^  Mbasctrb  or  Damaobs.  —  In  case  of  damage  to  private  property  from 
Iho  location  and  construction  of  a  railroad,  a  right  of  action  accrues  npoa 
tho  completion  of  the  road  to  recover  not  only  present  but  prospective 
damages,  but  the  injured  party  may  bring  his  action  at  any  time  within 
five  years  from  the  accruing  of  the  right.  He  may  wait  until  his  perma- 
■ont  damages  have  become  susceptible  of  absolute  proof  before  bringing 
his  aotion,  if  brought  within  the  five  years,  and  then  recover  his  perma- 
ttont  damages  instead  of  sooner  bringing  the  action  and  resorting  to  proof 
of  prospective  damagee  arising  from  the  operation  of  the  road.  Penn  ete, 
Iiu.  Co.  V.  Heisa,  273. 

C  Xmihsbt  Domain  —  Damaob  to  Privatb  Propbrtt  —  Measure  or  Dam- 
aobs TO  Tbbart.  —  When  the  business  of  a  tenant  is  injured  by  the 
location  and  operation  of  a  railroad  in  front  of  the  leased  premises,  the 
Bsoasnre  of  damages  which  may  be  recovered  by  the  tenant  is  limited 
It  the  loss  of  probable  profits  in  his  business  as  shown  by  the  evidence 
from  tho  time  of  tha  construction  of  the  road  and  its  operation  to  snch 
time  as  tbo  tenant  mighty  by  the  exercise  of  ordinary  diligence,  have 
procnrod  another  place  of  bosiness  equally  eligible  for  the  transactm 
of  his  business,  including  a  reasonable  time  for  removaL  Penn  etc  Im» 
Co.  V.  Helm.  273. 
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T.  Eminxnt  Domaih^Damaob  to  PRiTAm  PsoFBETT  —  JumMBrr 

WHKEKE  BlMDUlO  ON  MoBTOAGBn  ov  Railboasw -» A  JadflBMit  bf 
4ifAidt  against  »  railroad  for  damages  to  adjoiiiing  propariy,  aiidoig 
fho  oonatmotioa  and  oparation  d  the  road,  ia  not  binding  aa  Ml 
on  a  mortgagaa  of  the  oompany  not  a  party  tharetoi  and  ia  a 
oontest  batween  sach  mortgagaa  aiid  the  owner  of  the  property  damaged 
aa  to  priority  of  payment  out  of  the  prooeeda  of  a  aale  of  the  road  and 
property  under  foreoloinra,  the  ooart  may  roopan  anoli  Judgment  and 
require  a  reaaaeaament  of  the  damagea.    /Van  affr  /ml  Ook  t.  fftim,  S7S. 

IL  SmDIBHT  DoMAIV  »  PbOFBBTT  TaUUI  or  DAMAaRO  RT  lUniBOAP  —  Rr- 

COTRRT  AOAiRRi  MoBTOAOBRs—  Prioritt  OV  Lisii. —  When  a  mortgagee 
of  tho  bonda  and  property  of  a  railroad,  ia  notified  by  tibe  laoa  of  the 
bonds  timl  they  are  iasaed  npon  a  projeoted  and  nnfiniahod  r«nd»  be 
tikaa  with  notiea  thai  the  right  of  way  moat  be  acquired  ha  aoae  of  the 
■opqgniied  modea  known  to  the  law,  and  that  whan  the  read  ia  boilt 
through  eitie%  damagee  may  thereby  be  oanaed  for  which  eompeaaataon 
RiRst  be  made,  and  when  snoh  damagee  have  aocned  and  hoTe  been 
4Roed  to  Judgment^  the  faot  that  the  bonda  and  the  mortgage 
ozeeuted  prior  to  the  recovery  of  anoh  Judgment,  will  not  giro  the 
fige  any  priority  |  on  the  oontrary,  upon  a  forecloaura  thereol^  the  jadg* 
ment  for  damages  must  be  flrat  aatiafied  oat  of  the  prooeeda  of  the  fev^ 
eloaure  aale  of  the  railroad  property.    Penn  etc  /na  O9,  v.  He^  S73L 

t.  Kminrht  DoMAur »  Mxahurr  ov  Dakagr  it{PfavATR  Propbbtt— Stat 
vn  ov  LwiTATiORa.  -*  Whenever  a  right  of  aotion  for  damages  far 
injury  to  private  property  from  the  location,  oonatmetion,  and  operation 
of  a  railroad  haa  aoorued,  and  the  aotion  haa  been  brought  within  tiia 
period  of  the  statute  of  limitation!^  proof  may  be  made  of  the  permanent 
damages  to  the  property,  and  the  recovery  being  once  for  all,  may  in- 
elude  an  damagea  flowing  from  the  looatioa  and  ordinarily  akiUful 
operation  of  the  road.    Penn  etc  In$,  Oik  ▼•  Heu$f  278L 

Ml  Bminrrt  Domair  ^Damaob  to  Priyatr  Profibtt—  Svrtital  ov  A» 
now. —  When  a  oauae  of  aotion  haa  aocrned  for  damagee  to  private  prop- 
erty from  the  oonatruction  of  a  railroad,  and  suit  has  been  inatitnted 
thcffefor  in  the  lifetime  of  the  party  damaged,  the  right  of  aotion  wiD 
survive  and  pass  to  hie  personal  repreaentative  upon  his  death  and  not 
to  his  heir  or  deviaee.    Penm  etc  Ins.  Co,  v.  Beia,  S78L 

IL  Xmirrrt  Domain  ^Towr  Lots^  Elbmrrtb  ov  Daxaor.  ~  Whoa  port 
si  aeveral  eontiguons  town  lota  uaed  and  treated  by  the  owner  aa  one  trael 
is  appropriated  by  a  railroad  oompany  for  a  right  of  way,  the  measnrs  ef 
his  damagea  ia  the  value  of  the  atrip  actually  appropriated,  and  the 
diminution  in  the  value  of  the  portion  remaining  resulting  from  tlie 
proper  construction  and  careful  operation  of  the  road.  He  is  not  Km* 
ttsd  in  his  recovery  to  the  land  deaoribed  in  the  petition  of  the  eompeny» 
nor  the  award  of  the  commiasionera,  but  may  show  the  dirset  efToot  upon 
all  of  his  land  aooompanying  or  flowing  from  snoh  sppropriatioa,  Akkt' 
eon  etc  B.  R.  Co.  r.  Boemer,  637. 

Ill  Bmin  knt  Domaxh  —  UsR  ov  Stbrkts  rt  Railroad  ^  Dax agrh — Whan 
a  railroad  acqnirea  the  right  to  lay  ita  traoka  in  the  atreeta  of  n  city, 
it  ia  not  required  to  inatitate  eondemnation  proceedinga'in  respeet  ia 
damagea  whioh  may  accrue  to  ownera  of  property  abutting  therasni 
and  whan  no  part  of  auoh  property  ia  taken  for  auch  public  nae^  the 
flsmer  ia  not  entitled  to  have  proceedinga  inatituted  under  the  omineat 
domain  law  to  aaoertain  what  damagee  hie  property  may  snatain  in 
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consequence  of  the  oonstrnction  aad  operation  of  tho  railroad.  He  it 
remitted  to  his  actioa  at  law  to  reoorer  hia  damages,  which  must  all  ba 
recovered  ia  one  aotion.  Penn  etc  Ins,  Co,  r»  HeUs^  273. 
UL  Strbiys  —  UsKor,  bt  Railroad  —  Damaois.  —  A  railroad  company  la 
liable  for  all  direct  physical  damage  accraing  to  a  oontiguous  or  abni* 
ting  landowner  from  the  oonstmotion  and  operation  of  anoh  railroad 
in  the  street,  although  no  land  is  aotnally  taken;  and  in  snoh  ease,  the 
damages,  past,  present,  and  fntnra,  to  which  the  landowner  is  antitlsd, 
must  ba  reoorered  in  one  action.    Peim  etc  Ins*  Co,  r.  ffeU§t  273. 

14.   EmIHXNT    DoMAIM  —  StRUBT    OoOUFISD    bt   RaILBOAD — ELBlCBVn  ov 

Damagb. —  In  estimating  damages  arising  to  an  adjoining  owner  from  the 
oecnpation  of  a  street  by  a  railroad,  not  only  the  narrowing  of  the  street^ 
but  the  greater  risk  of  fire^  and  the  increased,  noise,  dnst,  and  smoka 
•ooasioned  by  the  nearer  approach  of  passing  trains,  are  matters  to  ba 
•onsidered  in  Tiew  both  of  the  ase  then  made  of  the  property,  and  its 
probable  future  uses.     Laing  v.  United  New  Jeraeif  JL  B,  eie.  0».,  682; 

IflL  Stsbbiv  ^  UaK  or  bt  Railboad— Injubotion  —  Damaqbs.—  An  injnno* 
tion  win  not  lie  at  the  suit  of  an  abutting  property  owner,  whan  tha 
antiy  upon  a  street  by  a  railroad  ia  under  the  authority  of  tiie  mnnioU 
pal  agency  inrested  with  the  aontrd  of  snch  street.  In  snob  ease,  tha 
abutting  property  owner  baa  an  adequate  remedy  at  law  in  an  aotion  ta 
raooTer  hia  damages^  and  there  is  no  ground  for  tha  interfaranca  of  a 
aoart  of  equity.    Perm  etc  ln$,  Oo,  t.  Heise,  273. 

1§.  Sminbbt  Domazb — Ibjdbt  to  Basbiibbt  IB  Stbbbt — Daxaobs  to  Ad* 
jonnBO  OwBBB.  —  An  abutting  lot  owner  may,  by  aotion  at  law,  reooTsr 
damages  for  the  interference  with  his  easement  in  the  street  by  a  rail* 
road  oompany,  when  part  of  his  property  has  been  taken  for  the  right 
af  way;  prorided  snob  damagea  are  not  ineluded  in  thoee  awarded  for 
snch  taking,  and  the  part  taken  is  so  fw  distant  as  to  make  the  inter* 
farence  with  the  easement  in  the  street  a  separata  and  distinot  injury* 
AtehUon  etc.  R.  S.  Co,  y.  Boemer,  837. 

17.  Strbbts—  Usb  or  bt  Railroad  —  Damagbs  as  aoainst  EBOUMBBAiroBBt 
OB  AxjBNBBS.  —When  the  property  of  an  abutting  owner  is  taken  or 
damaged  by  the  construction  or  operation  of  a  railroad  in  a  streat^  he  ia 
antitled  to  oompensation  for  the  injury  received,  as  against  the  enonm* 
brancet%  alienees,  or  successors  of  snoh  railroad,  and  its  fraochises  and 
property,  unless  he  has  done  some  aot  amounting  to  a  waiver  of  hia 
right,  or  by  which  he  is  estopped  from  asserting  il  Petm  etc  Imc  Ob.  T. 
HeiBt,  273. 

UL  Strbbts—Usb  or  bt  Ratlboad— Damaobs  ab  AGAimr  Aubbbb  om 
Bkoumbranobrs. —  When  the  property  of  an  abutting  owner  is  damaged 
by  the  construction  of  a  railroad  in  the  street,  he  may  be  without  means 
of  redress  until  by  appropriate  proceedings  he  has  had  the  extant  and 
amount  of  his  damage  ascertained;  but  when  the  damages  are  asoertainad 
in  tha  mode  provided  by  law  the  right  of  such  owner  to  the  payment  of 
the  same  as  compensation  out  of  the  railroad  property  ia  absolute  as  a 
aonditicn  to  the  continued  appropriation  of  the  street  to  snch  public  nsa 
whereby  the  injury  is  inflicted,  and  it  is  not  in  the  power  of  the  railroad 
oompany  by  alienation  or  encambranoe  of  its  property  to  defeat  thia 
rights  and  the  alienee,  encumbrancer,  or  successor,  will  take  with  notiea 
of  the  prorbiona  of  law  restricting  the  power  to  take  or  damage  private 
property  for  a  public  nse,  and  subject  to  the  burden  oast  upon  tiia  rail* 
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tmA  mmptmfhff  Ibnmcli,  or  mndm  w1i!o%  radi  btorwl  b  ainitiifc 
Petm  ite.  /lu.  Oft.  t.  JTUm,  278L 
Hi  LiABiLTTT  IQB  noi  Loss  OT  ▲  Doo  Throvos  vbm  Aon  «r  a  Oini« 
nucTom  AMD  Baooaob  Master.  —  If  a  pusenger'i  dog  is  remoT«d« 
by  tha  order  of  the  conductor,  from  »  pMeenger  car  and  received 
for  transportation  by  the  baggage  master,  these  acta  are  done  appai^ 
•nUy  within  the  eonne  of  the  employment  of  thoee  officiala.  Henoi^ 
If  the  baggage  master  aooepts  the  dog  for  carriagab  without  drawing  the 
attention  of  the  passenger  to  a  rule  of  the  oompaay  which  reqnlrea  the 
payment  of  a  fee  for  the  carriage  of  dogs,  and  afterward  refnsos  to  do* 
lirer  the  dog  to  the  passenger  at  the  station  which  he  had  annouicod  la 
ha  his  destination,  vnless  that  foe  is  paid,  whereupon  the  animal  is  tains 
mt  to  another  station  and  there  loot,  the  company  is  liable  for  th^t  Icos^ 
The  fact  that  a  special  rnle  regarding  the  carriage  of  dogs  had  been  pro- 
wnlgated  is  ao  defense  in  such  %  oase,  where  the  cTidence  shows  that 
Hm  attention  of  the  passenger  was  not  called  to  the  rule,  and  that  he 
bad  ■•  knowledge  or  notice  of  il    JTomos  OUgete,  B.B.Oxr,  Higdom, 

lit. 

Wk  Pambtobb,  LiAKLirr  fob  Wrokovctllt  Bjionvo.  ^Tbat  a  Covducv 
flOB  WAi  HoMESTLT  MiaTAKBN  in  belicTiag  that  a  passenger  had  not  paid 
bis  faro  does  not  constitute  any  defense  to  an  action  by  the  latter  to  re- 
ooTor  damages  for  his  wrongful  oxpulnoB  from  the  car.  Qarman  t«  AobA- 
em  Fflfr  Gx,  167. 

WL  Mbahjbs  ov  Damaom  iob  WBOMoru&  Sxpoliiob  of  a  passenger  \m  m» 
dinary  oaas^  without  needless  violenoe  or  insult,  and  from  which  no 
bodily  injury  resultsi  is  the  coat  of  a  ticket  from  tiie  point  of  expulsieB 
to  the  passenger's  deetination,  together  with  an  allcwanoe  for  such  daap 
agea  as  actually  result  from  loss  of  time.  Qorm/om  t.  Awttsm  Pac  OOk^ 
167. 

tt.  Ib  Allowivo  Damaobi  b»b  tbb  Wbokoivl  EzruunHi  m  a  PAanv- 
CBB  from  a  railway  car,  accompanied  with  nnduo  TJolenos^  and  by  abnss 
nnd  insult^  the  jury  is  ontiUed  to  oonsider  the  ignominy  endured,  his 
BMutal  sufferings,  and  cnmiliation  and  wounded  pride  which  ono  In 
bis  oonditica  of  life  and  standing  in  tbo  oommnni^  would  ozperionoiL 
<lormaB  t.  Sonihem  Pae,  C».,  IT?. 

Wk  Ab  AonoB  ov  Toby  will  lie  to  recorer  damages  for  the  wrongful  oxpnl> 
•ion  of  a  passenger  from  a  railway  oar,  and  though  fho  complaint  A 
legos  a  contract  for  carriage,  the  action  is  not  for  breach  of  the  oo»* 
tract,  but  for  toH  by  breach  of  duty.  Oarmcm  t.  Somlkerm  Pae.  Ox,  lf7. 

m  Sumplabt  Damaobs  may  be  allowed  by  a  Jury  in  an  action  for  tbo 
wrongful  expulsion  of  a  passenger  from  a  railway  car,  if  in  such  espnl- 
bIob  the  defendant  was  guilty  of  oppression,  fraud,  er  violsnos^  aetual 
er  presumed.    Omrmam  t.  Bomiherm  Pae.  Os.,  167. 

m  DaKAOBB  iob  KXFBLUBa  PAaBBROBBfl^  WHBB  BOV  EzaBniTBL— If  tbs 

•ridoneo  tends  to  prove  that  after  a  passenger  had  surrendered  Ui 
ticket,  the  conductor  denied  that  fact^  and  denumded  the  payment  of  ad- 
ditional fM%  and  being  refused,  grabbed  the  passenger  suddenly  by  tiie 
ooat  collar,  shored  him  ovt  of  the  door,  pulled  him  to  the  platforai,  and 
shoved  him  down  tho  steps^  a  verdict  awarding  five  hundiod  d^HMt 
damagee  cannot  be  regarded  as  excessive,  nor  as  indicating  thai  tho  Juiy 
noted  nnder  tho  influonoo  of  pissioB  or  prejudice  Qarmom  v.  Bmtkrnm 
Pm  <hm  1^* 
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90L  Kiouosirox  or  H ailkoad — Etidbncb  ofFailurs  to  Onri  Wahntno.  — 
When  one  lawfully  apon  the  premises  of  a  railroad  oompany  is  injured 
by  the  sadden  backing  of  a  car,  eridence  that  no  signal  of  warning  waa 
given  is  admissible  oo  the  issue  of  negligence  aa  part  of  the  res  gettcL 
Spoils  y.  WaJjoah  etc  R'y  Co,^  531. 

f7.  Nboliobncb  or  Railroad  — Evidbncb.  — Wlien  one  lawfnVy  npon  Um 
premises  of  a  railroad  company  ia  injured  by  the  sudden  backing  of  ft 
car,  evidence  that  the  company  had  prior  notice  of  his  employment  and 
presence  about  its  tracks  is  admissible  on  the  issue  of  negligenoa.  Spoiis 
T.  Wabash  etc  R"y  Co,,  631. 

2S.  Railroads — Dutt  to  Pbrsons  Lawfully  upov  Pbimisbs.  —  A  railroad 
company  must  exercise  at  least  ordinary  care  and  reasonable  diligeneo 
to  prevent  injury  to  a  person  lawfully  npon  its  premises.  SpotU  T« 
Wabiish  etc  Ry  Co,,  531. 

R  NxQLiOBMCB  or  Railroad  to  Sbrvant  or  Ako thbr  Company.  —  When  % 
person  employed  by  an  elevator  company  to  unload  freight  cars  belong- 
ing to  a  railroad  company,  and  standing  on  one  track,  is  killed  without 
any  signal  of  warning,  and  while  in  the  exercise  of  ordinary  eare,  by 
the  sudden  backing  of  other  cars  upon  an  adjacent  track,  where  bo  ia 
atanding  while  an  unloaded  car  is  being  weighed,  the  railroad  company^ 
having  prior  notice  of  his  employment  and  presence  about  the  tracks,  ia 
guilty  of  negligence  and  liable  in  statutory  damages.  BjkMs  t.  WaXxsth 
tic  RyCo.,  531. 

Wk  ABSUMFnoM  or  Risks  bt  Em plotbbs.  —  An  employee,  when  ha  entera 
upon  his  service,  assumes  the  ordinary  ri^ks  incident  thereto,  and  also 
tlio  extraordinary  risks  of  which  he  has  notice  or  of  which,  in  the  usual 
•xeroise  of  his  faculties,  he  ought  to  have  notice,  ^oss  r.  Northern  PaOb 
B.  R.  Co,,  75d 

9L  DoTT  TO  Furnish  SArs  Applianobs  roR  Esiplotbbs.^  An  employoi^ 
npon  entering  the  service  of  n  railroad  company,  has  the  right  to  a^ 
aume  that  the  railroad  and  its  appurtenances  are  so  constructed  aa  to  rott* 
der  him  safe  in  the  performance  of  his  duties,  and  that  ho  will  not  beed^ 
lessly  be  exposed  to  any  extraordinary  riak  of  which  ha  bM  no  notioiw 
^os0  T.  Northern  Pac  R.  R,  Co,,  756. 

It.  Danobroxts  Applianobs.  —  An  employee  does  not  assume  the  risk'arising 
from  the  erection  of  n  high  switch  stand  and  signal  so  near  the  traok 
ibaty  nt  best,  it  olears  the  oars  but  a  few  Inches,  particularly  when  1m 
knows  that  the  rules  of  the  company  forbid  the  erection  of  any  waek 
structure  in  such  position;  and  the  mere  fact  that  he  haa  passed  it  ear* 
oral  timea  while  riding  to  and  from  his  work  upon  one  of  the  defends 
ant  company's  trains  ia  not  sufficient  to  charge  him  with  knowledgo  al 
the  danger  to  which  its  position  exposes  him.  Bom  v.  Northern  Poa 
R,  R.  Co,,  766. 

n  A  Railroad  Using  trb  Gars  or  a  Gonnbotino  Linb  n  Liablb  to  tho 
same  extent  as  if  they  were  ita  own,  if  such  oars,  when  received  and 
used,  are  in  a  oondition  dangerous  to^its  employees.  ReynMs  r.  Boston 
etc  R,  R.  Co,,  908. 

WL  If  Cars  arb  Brought  upon  a  Road  with  Couplinos  09  a  Mou  Da«- 
OBR0U8  Charaotbr  than  those  which  a  brakeman  has  bean  in  the  habit 
of  using,  and  he  ia  ignorant  of  their  different  couplings  and  of  their  dan* 
gara  and  the  mode  of  avoiding  them,  it  is  negligence  on  the  part  of  % 
railway  oorporabion  and  its  agents  to  permit  suoh  brakeman  to  work 
AM.  8r.  Rkp..  You  XXXIIL— e» 
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wMi  em  having  inoli  aonplings  without  giTing  him  wmndng  of 
Jangtr  ta  which  he  is  exposed  and  instracting  him  how  to  mwM 
danger.    SepMU  r.  Botion  etc^  R.  IL  Co.,  OOS. 

tfw  KiouGiNoi— Natural  and  Probablb  CoN9EQTTKN(nL — When  arail^ 
road  employee,  in  boarding;  the  train  whioh  is  to  take  him  baek  to  tlie 
depot  near  which  he  is  working,  goes  with  seToral  other  employees  to  the 
ftent  end  of  a  ear,  at  which,  unknown  to  htm,  there  is  a  looked  door  whieb 
frerenti  ingrev  to  the  car,  and  being  anable,  on  account  of  the  imoK^ 
diate  starting  ol  the  train,  to  seek  an  entranoe  by  the  other  door,  re* 
■uins  on  the  platform,  and  while  in  that  position,  ii  stmck  by  «  high 
■witch  stand  which  stands  dangerously  near  the  track,  the  injury  ee 
reoeiTcd  is  a  natural  and  probable  oonaeqnenoe  of  the  negli  ji^ent  retentioe 
of  the  iwiteh  etand  in  snoh  a  position,  ^oss  t.  Northern  Pac*  B.  B.  Cokp 
768. 

ML  Niouoxvai — PfiozmATB  akd  Rbmotb  Causb.  — The  action  of  the  fel> 
low-workmen  of  a  railroad  employee  in  crowding  him  so  cloee  to  the  side 
•f  the  platform  of  «  ear  that  he  is  struck  Jby  a  high  switch  stand  which, 
•wing  to  the  negligence  of  the  railroad  company,  has  been  erected  dea> 
gerously  near  the  track,  does  not  break  the  direct  causal  oonneotioa 
between  the  negligence  and  the  injury,  Bo8$  t.  Nwrtkam  Pac  JH  M* 
€(k,76a. 

R»  InjuutB  TO  EKPLOTin — Gontributobt  Nbgliqbmci.  -»  An  employee 
who  fails  to  take  the  place  upon  a  car  which  the  defendant  company 
has  prorided  ler  him,  and  occupies  a  more  dangerous  position,  is  pre* 
Bumed  to  be  guil^  el  such  contributory  negligence  as  will  defeat  a 
reooTcry  for  injuries  received  by  him  while  in  that  position,  and  to  over- 
eome  that  presumption  he  must  show  that  he  occupied  the  more  daa^ 
gerous  position  through  no  fault  or  negligence  of  his  own,  and  aot  from 
choice.    Bo89  t.  Nwiham  Pae.  B.  B,  Ob^,  750. 

Wy  Nboligbnob^  Covtributobt,  whbn  a  QuKsnov  los  tbm  Jvbt.— 
Whether  a  brakeman  was  guilty  of  contributory  negligence  in  Attempt 
ing  to  couple  oars  in  the  manner  which  he  did  is  a  question  for  the  jury, 
if  he  was  inexperienced,  and  ignorant  of  the  perils  to  whioh  he  was  a- 
posed,  and  his  employer  had  not  given  him  proper  instruotiona  to  aid 
him  in  avoiding  such  dangers.  BeynoUU  T.  Boston  €tc  B,  B»  Gow,  906. 

Wk  Mabtbb  and  Sebtant  —  Viob  Pbinoipal  —  Track  Fobbmav  n  Noi^  — 
A  railroad  track  foreman  who  has  control  of  a  gang  of  track  repairei%  Is 
not  a  vice  principal  as  to  the  men  under  him,  and  the  railroad  company 
is  not  liable  for  his  negligence  resulting  in  an  injury  to  one  of  ^eoL 
Bpaneake  y.  Philadelphia  etc  B.  B.  Co,,  821. 

di,  Contribotort  Nbquobnob,  Question  or,  Should  bb  Submittbd  to 
JuRT,  WHEN.  — The  proof  of  contributory  negligence  must  be  dear  and 
decisive,  not  leaving  room  for  impartial  and  unbiased  minds  to  arriTC  at 
eny  other  conclusion,  in  order  to  warrant  any  absolute  direction  to  the 
Jury  on  that  ground.  When,  therefore,  plaintiff's  intestate  is  kOied 
at  a  crossing  by  a  locomotive  of  the  defendant  under  the  following  dr^ 
•emstanoes,  the  question  of  the  oontribatory  negligence  of  the  deceased 
•hould  be  submitted  to  the  Jury,  and  it  is  error  to  direct  a  verdict  for 
the  defendant  The  locomotiTe  with  only  a  tender  and  snow  pilot  at> 
taohed  was  running  north  at  a  high  rate  of  speed;  there  was  no  regula- 
train  due  at  the  time;  the  deceased,  having  just  nnhitohed  his  horsei 
from  a  sled,  at  a  point  about  thirty  feet  east  of  the  crossing,  was  driving 
westward  across  the  track,  his  view  to  the  south  being  greatly  if 
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••I  maMnlj  obitnioted  by  piles  of  logs  and  other  o1)stnielIoiis»  until  bo 
sams  within  fifteen  feet  of  the  traok,  when  the  forefeet  of  bis  near  horse 
were  orer  tho  raiL  The  day  was  cold,  windy,  and  blustery;  it  was  snoww 
ing  some  and  the  snow  was  drifting,  the  wind  blowing  from  tho  nortb* 
east;  the  locomotire  approached  with  mnoh  less  noise  than  an  ordinary 
train  would  make,  ftnd  those  in  charge  of  it  gave  no  signal  by  bell  or 
whistle;  the  deceased,  when  eight  or  nine  feet  from  the  track,  saw  tho 
locomotive  one  hundred  and  sixty-four  feet  away,  but  had  no  time  for 
deliberation  or  to  obeenre  its  unusually  high  rate  ol  speed,  and  was 
•truok  by  it  before  ho  oould  get  across  the  traok.  VaUn  r,JiUwaiike$ 
«l&  M.  R.  Co.,  17. 

NSOLIGBMCI  OV  DlVBKBAHT  (JUISTION  lOR  JUBT,  THOUGH  CoimilBUTOBT 

KxGLiGBNOi  09  Plaintiw  's  Pabt,  WHB9.  — In  an  aotion  against  a  rail- 
toad  oompany  to  reoover  damages  for  tho  death  of  the  plaintiff's  inteo* 
tate,  the  negligence  of  the  deoeased  will  not  enable  the  oompany  to  esoapa 
liability  if  the  aot  which  caused  the  injury  was  done  by  the  defendant 
after  it  discovered  his  negligence,  and  it  oould  hare  aroided  the  injury 
by  the  exercise  of  reasonable  oare  and  prudence;  and  if  the  deceased 
was  not  a  trespasser,  such  supervening  negligence  need  not  be  gross  ia 
trder  to  authorize  a  recovery.  When,  therefore,  the  engineer  of  a  looo* 
■lotive  by  which  the  plaintiff's  intestate  was  killed  at  a  railroad  crossing 
testifies  that^  when  five  hundred  and  forty  feet  from  the  crossing  ho 
■aw  the  deceased  and  his  team,  the  heads  of  the  horses  being  then  withia 
eight  or  nine  feet  of  the  track;  that  they  were  headed  as  if  they  wero 
going  to  cross,  but  he  did  not  think  they  would  oross;  that  they  wera 
then  standing  still,  but  when  he  got  within  a  few  yards  of  them  the 
deoeased  made  a  dive  to  go  across;  that  when  he  saw  them  he  did  not 
think  it  prudent  to  sound  the  whistle  for  fear  it  would  frighten  the  horses 
ittto  the  right  of  way;  that  after  striking  them  he  reversed  the  engine 
and  stopped  the  locomotive  within  three  hundred  and  fifty  feet;  and 
another  intelligent  witness,  who  was  at  the  time  standing  near  the  scene 
of  the  accident,  testifies  that  the  deceased  and  his  horses  did  not  stop 
at  any  timn  after  they  started  from  a  point  about  thirty  feet  from  the 
track  until  they  were  struck  by  the  locomotive,  —  the  case  should  be 
flubmitted  to  the  jury,  and  it  is  error  to  direct  a  verdict  for  the  defend* 
antb     VcUin  v.  Milujaukee  etc  R.  R*  Co.,  17. 

Railboad  Crossing,  Dutt  or  Psbsom  AppBOAcniNG.  — >  The  rule  that  a 
person  suddenly  put  in  a  position  of  great  peril  by  the  negligence  of  an- 
other is  not  responsible  for  an  unwise  choice  of  a  mode  of  escape,  is  not 
applicable  to  the  case  of  a  traveler  approaching  a  railroad  track  where 
he  knows  trains  are  frequent,  and  where  his  view  is  unobstructed.  Ho 
Is  bound  to  the  exercise  of  ordinary  care,  and  if  he  fails  in  this,  and  ia 
injured  in  consequence  thereof,  he  cannot  recover.  It  is,  therefore^ 
•rror  to  instruct  the  jury  that  when  a  person  approaches  a  railway 
traok,  and  sees  a  train  coming,  he  may  attempt  to  oross  in  advance  of 
it  or  not,  as  he  pleases,  snd  is  not  chargeable  with  negligence,  however 
tash  his  act,  because  he  acted  on  his  judgment  Liermana  v.  Chicago  tte* 
Ky  Co,,  87. 

Strbbt  Railways.  — >  Thk  Fati^ubs  «o  Ring  a  Brll  at  a  Stbkbt  Cbo8»» 
nro  as  required  by  a  reasonable  municipal  ordinance  is  negligence  aad 
renders  the  oompany  answerable  to  a  person  injured  by  an  accident  of 
which  such  failure  was  the  proximate  causa.  DriscoU  t«  Market  St,  sf& 
iTy  Ch.,  203. 
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44.  Street  Railways,  Oa&b  Required  or  Pedestrians  at  CROssiiro8.^T)it 
MM  «iiaoted  of  persons  orotaing  ordiaary  steam  railways  raimin^  thnmgh 
IIm  oonntry  at  coinparatiTely  long  intervals  of  time  Is  greater  and  move 
■Iriet  than  that  exacted  of  persons  crossing  the  streets  of  a  crowded 
city  over  which  street  railways  are  operated.  DrUcoU  ▼•  Market  SL  eC& 
iry  Co.,  203. 

45.  SritBET  Railways  cannot  be  Excused  from  RiNonro  A  finxat  tiie 
crossing  as  reqaired  by  a  municipal  ordinance  becanse  the  hands  of  the 
gripmaa  were  necessarily  otherwise  engaged.  DritooU  ▼•  MarkU  8L  sUfc 
R'y  Co,,  203. 

46L  Street  Railways  when  exercbing  dne  care  are  not  responsible  to  a  per* 
son  who  in  a  careless,  reckless^  absent-minded  way  nins  suddenly  !■ 
front  of  a  moving  car  and  is  injured  before  there  is  tiase  to  stopH  Dri^ 
coll  T.  Markei  Strut  tie.  i?V  Oo.,  203. 

47.  Street  Railways.— A  Person  in  Charge  ov  a  Street  Car  has  tbi 
Right  to  Assume  that  people  will  not  suddenly  undertake  to  cross  im 
front  of  it     DrUeoU  T.  Markei  Street  etc,  R*f  Oo,,  203. 

48L  Negligence  Contrxbutoky,  when  a  Question  ior  the  Jury.  » If  r 
street  railway  car  ran  over  a  pedestrain  at  a  street  croeaing^  and  there 
was  a  failure  to  ring  the  bell  as  reqaired  by  a  reasonable  municipal 
ordinance,  and  the  night  was  dark  and  foggy,  the  question  whether  the 
person  injured  was  guilty  of  contributory  negligence  in  attempting  to 
sross  in  front  of  the  oar  cannot  be  decided  by  the  court  as  a  matter  ef 
law,  but  should  be  submitted  to  the  jury.  DriscoU  t.  Markei  Stntt  em 
Jty  Oo.,  *203. 

See  Eminent  Dokain;  Highways,  6;  Witnsssbs,  2»  t^ 

RAPE. 

IBtissncb.  —  A  Father  may  be  Convictbd  of  the  rape  el  hb  dangjitor 
under  fourteen  years  of  age  on  her  uncorrol>orated  and  contradicted 
testimony,  and  although  no  force  was  used  and  she  fuled  to  oomplaia  ef 
Ibe  wrong  done  her.    StcUe  ▼.  Wilcox,  651. 

EATIPICATION. 
See  Oorporations,  16;  Fraus^  % 

REAL  PROPERTY. 

!•  IiATiRAft  Support.  —  A  landowner  who  exercises  his  right  to  remcfrs  lit 
earth  from  his  own  premises,  adjacent  to  another's  building,  most  ose 
ordinary  care  to  cause  no  unnecessary  damage  to  his  neighbor's  property. 
Lar9(m  y.  MetropolUan  etc  B^y  Co.,  439. 

%  Lateral  Support— Notice  — Alter ationov  Plan  of  Ezoatayior.— 
Where  a  landowner  has  actual  notice  of  the  fact  that  an  exoRTatioB  Is 
being  made  adjacent  to  his  house,  but  is  also  assured  by  the  aathoriMd 
agent  of  the  person  for  whom  it  is  made  that  the  earth  will  be  takeft 
e«t  in  a  manner  which  the  evidence  of  experte  shows  to  be  cnstonisiy 
and  reasonably  safe,  he  has  a  right  to  assume  that  the  coarse  foretold 
will  be  followed,  at  least  until  he  had  notice  to  the  contrary  aad  m 
proper  opportanity  thereafter  to  act  upon  such  later  notice)  and  if  aa 
tojury  to  his  house  resulte  from  this  change  ta  the  plan,  before  bo  has 
bad  sufficient  time  to  take  measures  for  ite  protection,  the  party  lev 
wborn  the  work  ie  done  will  be  liable  for  damages.  Lorsoii  Y.  MektftA 
etc  R'y  Co,,  439. 
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Lathial  Support  — BxcAYATioxr,  ChanoK  in  Moi5b  op.  —The  fact  thai 
■B  additiooal  outlay  would  be  necessary  to  carry  oat  the  work  of  ex» 
oaTation  in  *'teotioa8''Sa  immaterial  when  the  penon  excavating  haa 
oxpreaely  promised  to  pursue  that  method,  and  thns  led  the  owner  of 
the  adjacent  premises  to  act  upon  that  hypothesis  and  refrain  fron^ 
taking  steps  which  would  otherwise  have  been  reasonably  necessary- 
and  prudent  to  insare  the  safety  of  his  property.  Under  such  oircum«^ 
•tanoes  the  proposed  method  must  be  continued,  or  timely  notice  of  m 
flhange  of  plan  given  to  the  adjacent  proprietor,  Larmm  T«  MeiropoUUm 
9k,  i?y  Co.,  439. 

LHBntl;  MaSTU  AKD  SSRYATfT,  12;  SpECIPZO  PgRfOBIfANOiy  1|  YWB» 

DOB  AUD  PUBCHASSB. 

REBUrrAL. 
See  Trial,  4-6;  WiTMUsn^  0. 

RECEIPTS. 
See  OabribrBp  1,  2;  Warehousbmik. 

RECEIVEM. 

|»  OitDBR  Appoihtimo  ~  Collatkral  Attack.  —  When  the  oonrt  appointinf 
a  receiver  for  an  insolvent  corporation  hM  jarisdictionof  the  sabjeoi* 
matter  and  of  the  parties,  its  order  appointing  the  receiver,  no  matter 
how  erroneous,  oanuot  be  collaterally  attacked.  Commerdal  NaL  Bank 
T.  Burdi,  331. 

•l  Rbokiterb,  JuRiSDierioiY  of  othrr  Coukts  Ovbr.  — >Ko  ooort  oan  inter- 
fere with  the  custody  of  property  held  by  another  court  through  a  receiver^ 
but  may  establish  by  its  judgment  a  debt  against  the  reoeivership,  a'hioli 
most  be  recognized  even  by  the  court  granting  the  reoeiver,  and  is  nol 
open  to  revisioQ  by  it,  if  the  court  had  jurisdiction  ol  the  subjeot-maitw 
and  the  parties.  Such  a  judgment,  however,  merely  establishes  the  ex» 
istenoe  and  extent  of  the  claim;  the  manner  in  which  it  shall  be  paid  ia 
■nder  the  control  of  the  court  which  appointed  the  reoeiYer«  ITof  ▼• 
BrUrJUld  Coal  de.  Co.,  122. 

See  Lis  Pendens. 

RECONCIUATION. 
See  Marriage  and  Divorce,  14i 

RECORDS. 
AmaLi  Cbbtiorari;  Evidence,  6:  JudomentSi  1,  t,  0^  9, 10^  Iff  Labbp 

lord  and  Tenant,  2. 

REDEMPTION. 
See  MoRTQAOES,  4. 

RELATIVES. 
See  SEBYiCEfl. 

R1BM0VAL  OF  OA(7SB8L 
See  JuRisDicriOH,  4. 
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RENTS. 
tM  OoavABort  Si  Laitdlobd  avb  Xnr  abi^  %  %  Lb 

RBSOISSION. 
8m  Boiii>I|  4;  Comtbioi^  H 

RES  GEST& 
fM  BTXDS]fa%  9, 14;  Railboas%  K 

BES  JUDICATA. 
See  JuDQUKtm,  4 

RESTRAINT  OF  TRAD& 
8m  Coxtsaoti^  ft-d. 

REVOOATION. 
See  LiosHsi. 

RIGHT  OP  WAY. 
Mm  BAsmurxa,  8;  Railboam^  %  11, 14 

RIPARIAN  RIGHTa 
See  Watsboourui. 

ROYALTIE& 
See  Bonds,  ii 

SALEa 

1.  Wnnr  Oomplstid.  — A  eftle  of  persooAl  properlrf  paiMt  Am  4Hk  m 
M  between  the  rendor  and  readee  when  each  property  has  been  dae%> 
Bated  and  aet  apart  by  the  former,  if  snoh  ie  the  intent  of  the  parties 
though  the  Tender  is  not  to  make  delirery  of  the  goods  vntQ  afterwsHa 
OommonweaUh  ▼.  Hes$,  810. 

4  Vhas  TiTLB  Passm-- Intbnt. — The  passfaig  of  title  vpoa  a  nltef 
personal  property  depends  npon  the  intention  of  the  partiei  to  be  dai 
riTed  from  the  oontraot  and  its  circumstanoes.  Actual  deliTory,  wei^ 
Ing,  and  setting  aside  are  only  oircnmstanoes  from  whioh  raoli  latsoAieB 
may  be  inferred.    CommofiweaUh  r,  Hen^  810L 

%  Whbx  akd  whbrb  CoiffFLvrEB.  —  When  a  penon  doing  bodaea  It 
one  oonnty  receiyes  an  order  there  for  goods  from  a  oaatomer  ia  Mi- 
other  connty,  and  in  pnrsaanoe  of  snoh  order  aeta  the  gooda  ordered 
apart,  and  charges  them  to  such  purchaser,  afterwards  d 
by  w%gon,  eommon  carrier,  or  otherwise,  the  aale^  thongh  auide 
eredit,  is  completed  and  the  title  passes,  aa  between  the  Toador 
Tendee,  when  the  goods  are  set  apart  and  oharged  to  the  latlsb 
monwealth  t.  BtaSt  810. 

i,  Waitbb  ov  Right  to  Disafiiric.  —  Delivery  of  gooda  iold  «poa 

dition  that  they  ahall  be  paid  for  on  delivery  raiaea 

that  the  sale  ia  abaolntcb  and  if  payment  ia  not  made  as  agreed 

\  Hm  render  mnat  prooeed  to  recover  the  goods  with  all  reaaonabia  dm* 

gmoe  nadar  the  eiroomatanoea.    Pailure  to  pursue  this  light  while  Bt|ia— 
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\nj  Hm  good«  M  ilie  property  of  the  rendee  who  !■  dothed  wItt  Appw- 
•Bt  titles  will  conetitnte  a  waiver  on  the  part  of  the  Tendor  of  his  right 
to  rotake  or  reeover  them.     LecOherburp  r.  Connor,  672. 

flL  KBQUOuroB — Li ABiUTT  ov  THK  Man  utaoturxb  or  a  DEFiccTriyB  Artioli 
TO  Thikd  Pkrsoiiii.  —  One  who  makee  and  aells  a  piece  of  machinerj 
!■  not  liable  to  persons  other  than  the  vendee  for  injuries  caused  by  its 
breakage,  anless  snoh  machinery  is  of  an  inherently  dangeroas  ohar- 
•oter,  and  he  has  failed  to  make  known  its  trae  nature,  or  unless  b« 
■old  it  knowing  it  to  be  defective  without  informing  the  vendee  <^  tiM 
4sfeot.  The  fact  that  the  defendant  must  be  charged  with  the  know!* 
•dge  that  the  machinery  would  be  operated  by  such  other  persons  is 
not  a  sufficient  reason  for  holding  the  vendor  liable  to  them  for  the  con* 
sequences  of  mere  negligence  on  his  part  in  using  poor  materials  or 
putting  them  together  nnskillfully.  fftktr  ▼•  Kingsland  etc  Mfg.  Ox» 
482. 

iL  OoNTRAOT  **0H  Sali  AND  RiTiTBN  "  18  AN  Agrbemknt  by  which  goods  an 
delivered  by  a  wholesale  to  a  retail  dealer,  to  be  paid  for  at  a  certain 
rate  if  sold  again  by  the  latter,  and  if  not  sold,  to  be  returned  within  % 
reasonable  time,  if  no  time  is  specified*  What  is  such  reasonable  timo 
depends  npon  the  oircumstanoes  of  eaoh  case.    Uonu/i  v.  Btak,  307. 

T.  Under  a  Contract  "on  Sals  and  Rkturk,"  if  the  vendee  returns  th« 
goods  within  a  reasonable  time,  no  time  being  specified  for  their  return, 
the  oontraot  of  sale  is  at  an  end;  if  he  does  not,  the  sale  becomes  abso- 
lute, and  the  price  of  the  goods  may  be  recovered  in  an  aotion  for  goods 
sold  and  delivered.     Houm  t.  Beak,  ZXfl. 

iL  Undbr  a  GoNTBAor  "ON  Salb  and  BrruRN,"  Propbrtt  in  thi  Goost 
pASsn  vo  THB  PaRCHASBR,  subject  to  an  option  in  him  to  return  them 
within  a  reasonable  time.  If  the  price  is  fixed  at  the  time  of  the  sals 
and  delivery  of  the  goods,  the  purchaser  deals  with  them  as  his  own» 
disposes  of  them  as  he  pleases,  for  cash  or  on  eredit,  is  under  no  obligi^ 
tion  to  give  any  account  of  his  disposition  of  them,  and  is  only  liable  Xm 
pay  for  them  at  a  price  fixed  beforehand,  without  reference  to  the  pries 
at  which  he  sells  them.     House  v.  Beah^  807. 

tl  OoNTRAcrr  "  ON  Salb  or  Rbturn  "  — Ltabilitt  or  Purohasbr. — Contraoli 
"on  sale  or  return"  are  subject  to  a  condition  subsequent  that  if  the 
goods  are  not  sold  they  shall  be  returned.  The  property  in  the  goods 
vests  presently  in  the  vendee,  defeasible  on  the  performance  of  the  eon- 
dition;  and  if  the  vendee  disables  himself  from  performing  the  condition 
or  fails  to  perform  it  within  a  reasonable  time,  his  liability  to  pay  ths 
price  fixed  becomes  unconditional,  and  the  plaintiff  may  declare  as  npoa 
an  indebitatiu  assumpiU,     Hotue  v.  Beak,  307. 

Ml  Contraot  "  ON  Salb  or  Return  "— Liabilitt  or  Purohasbr.  —  Pcuw 
ehaser  of  goods,  to  be  paid  for  at  a  given  price  when  sold,  and  those  not 
sold  to  be  returned,  is  liable  for  all  the  goods  at  the  price  agreed  npoA 
when  none  are  returned  for  more  than  three  years,  and  no  offer  to  ra> 
turn  them  is  made  when  a  statement  of  the  aocoant  is  rendered.  Houm 
T.  Beak,  307. 

IL  Contract  "  on  Salb  or  Rbturn  " — Liabilitt  ov  Purohasbr.  —  Under 
a  contract  "on  sale  or  return,"  the  bnyer  makes  himself  liable  for  tiM 
price  fixed  by  refusing  to  return  the  property  upon  demand  mads  by  tiM 
seller;  bnt  if  the  seller  does  not  want  the  property,  and  makes  no  d»> 
■uuid  for  it^  the  buyer  will  become  liable  for  the  price  fixed  npon  im> 
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ing  ta  return  the  property  withia  a  reaeonable  timeu    Bmm  r.  Bad^ 
807. 

8m  Corporatiok8»  13-10;  BxiouTioy;  Bxbcutom  ahd  AftMnnnui 
Guardian  aud  Ward;  Intoxioahiyg  Liquors;  LANDumo  avd 

ANT,    3;    MfiCHAN10*B   LiKN,     Ij    TKAD£-MARS8y    2;    VjUIOOB  ▲■»    Pv» 

SATISPACnON. 

JVDOMBNIfl^   9,    15;  MOBTOAOBfl^  ff-7. 

BCHOOUSL 
See  UsuBT,  L 

8EED-ORAIN  STATOTEa. 
See  Statuto^ 

SEPARATE  MAINTENANCE. 
See  Ma&biaqb  and  Diyobci;  14»  1ft. 

SERVICES. 

L  06NTRAOT8  lOB  COMPSNaATION  FOR  SBRVIOn  RbNDBBHD  STRbLATITV — 

Kindred,  Who  Dkbmed  to  br.  —  Whea  seryioee  are  rendered  to  eaok 
other  by  the  muinbere  of  a  family,  or  by  remote  kindred,  or  by  theee 
who  stand  in  the  place  of  kindred  living  together  aa  one  honaehold,  the 
law  does  not  imply  a  promise  to  pay  on  the  part  of  the  recipient  from 
the  mere  Toluntary  rendition  and  aooeptanoe  of  snch  serrioee.  In  order 
lo  reooTer,  the  plaintiff  must  affirmatively  show  either  that  an  ezpreea 
eontract  for  remuneration  existed,  or  that  the  oircnmatsnoee  under 
which  the  services  were  rendered  were  such  aa  indicate  a  reasonable  ei« 
pectation  that  there  would  be  compensation.  Disbrow  v.  Dumnd,  678. 
%  Relatiybs— Who  Deemed  to  be  when  Sbbviobs  abb  Voluntabilt  Rev. 
hbbbo.  — A  promise  to  pay  for  services  to  each  other  rolnntarily  nm 
Jered  by  the  members  of  a  family  living  together  as  one  household  It 
•ol  implied  from  the  mere  rendition  and  acceptance  of  snch  servioai^ 
area  though  such  parties  are  only  remote  kindred,  or  though  not  related 
by  blood  they  stand  in  the  relation  of  kindred  to  each  other.  Dmbram 
T.  Durand,  678. 

SLANDER. 

1.  Words  which  Imputb  a  Criiunal  Intention  to  another  are  not  aetioB- 

able.  Hence  an  action  cannot  be  sustained  for  saying  of  the  plaintiff 
that  he  is  going  to  start  and  maintain  a  house  ol  ill-fame.  Fammmg  r, 
Okact,  BIT. 

8i  Lanquaob  which  Amounts  to  a  Mbbb  Assbbtiob  ob  Opiniob  at  f 
WHAT  will  be  the  Future  CONDUCT  or  oharaoter  of  another  la  set 
actionable.     Fanning  v.  Ohace,  877. 

%  Slandeb  or  TrrLB  or  LBrrERS  Patent  renders  the  person  attenag  tfas 
slander  liable  for  damages,  and  therefore  a  complaint  whioh  alleges  that 
the  defendant  has  falsely  and  maliciously  notified  persons  to  wham  the 
plaintiffs  were  about  to  sell  their  device  that  it  infringed  the  defend* 
ant's  patent,  states  a  oanse  of  action.    FihU  T.  Hutehbuom  tk^ 

See  iNJuKcrioNS,  3-A. 
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SPEaPIC  PERFORMANOB. 

L  Spbcttto  PxRroRMAKOx  of  a  contract  to  oonrey  real  property  will  not  h% 
decreed  when  it  is  shown  that  it  was  entered  into  through  a  misappre* 
kension  of  both  parties  in  belicTinfi;  that  the  legal  title  was  rested  in  tha 
Tender,  and  it  appears  that  this  defease  ean  be  interposed  by  the  Ten* 
dor  when  it  is  the  purchaser  who  is  seeking  a  decree  for  specific  per* 
formance.      Hatch  ▼.  Kizei-f  25S. 

%  Contract  Obtained  by  Dkoeit.  —  One  who  askt  specifio  performance  of 
a  contract  in  the  prooorement  of  which  he  has  practiced  deceit  is  alwaya 
•a  unwelcome  suitor  in  a  court  of  equity  and  will  generally  be  danied 
relief.      Brown  ▼.  PUcahrn^  834. 

&  Croon D<i  for  Refusinq.  —  Omission  or  mistake  in  a  contract  for  the 
nle  of  land,  or  that  it  is  unconscientious  or  unreasonable;  or  that  thera 
kaa  been  concealment,  misrepresentation,  or  unfairness,  ara  soma  of  th« 
canaea  which  will  induce  a  court  of  equity  to  refuse  specifio  perform* 
anoa.    Brown  ▼.  PUcaim,  834. 

4.  When  will  be  Refused.  —  Though  a  contract  is  yalid  at  law,  equity 
will  not  enforce  it  specifically  unless  the  transaction  ia  free  from  frand 
or  surprise.    Brown  t.  PUaiimt  834. 

it.  When  Refused  —  Deghu  ov  Proof.  -*  A  much  less  degree  ol  proof  it 
required  to  induce  a  court  of  equity  to  refuse  specific  performance  ol 
a  contract  for  the  sale  of  land  than  is  required  to  reform  it  or  to  set  it 
aside.     Broton  r,  PUccum^  834. 

IL  When  Refused  —  Contract  Obtained  bt  Deceit.  —  When  a  oontrad 
for  the  aale  of  land  is  obtained  by  deceitful  representations  made  by 
and  on  behalf  of  the  vendee  that  he  intends  to  use  the  property  for  the 
oreotion  of  dwelling  houses  when  in  fact  he  intends  to  use  it  for  a  black- 
smith shop,  specific  performance  of  the  contract  will  be  refused.  Brown 
T.  PUeaim,  834. 

%  Laches.  —  Great  delay  in  complying  with  a  contract  for  the  purchase  of 
taal  estate  or  in  filing  a  bill  to  enforce  the  rights  of  a  party  to  snch 
soiitraoti  amounts  to  an  abandonment  of  it  on  his  part,  and  forbids  the 
interference  of  equity  in  his  behalf;  hence  the  specific  performanoe  of  a 
oontraot  for  the  purchase  of  realty  will  not  be  ordered  if  the  complain* 
•at  has  delayed  for  eight  years  after  the  time  he  was  entitled  to  a  oon* 
Tsgranoe  by  the  terms  of  his  contract  before  he  filed  his  bill  for  specifio 
performance.     Hatch  ▼.  Kizei;  258. 

&  Fabtibs.  —  A  decree  for  specific  performance  which  includes  the  wfflb 
of  the  defendant  who  is  not  a  party  to  the  proceeding  is  arronooos  sad 
will  bo  rerersed.    Btvwn  v.  PUeaii-n,  834 

STATES, 
lit  MiMTnom,  1;  Interstate  Oommeroe;  Judohenti^  %  i$  MmnoiFAib 

CORl'ORATIONS,    1,  2;  NEaLIOENOli  4L 

BTATUTE  OF  FRAUDS, 
See  Trusts,  ft. 

STATUTE  OF  LIMITATIOKIk 
See  Limitations  of  Aonoiii. 
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STATUTES. 

L  iBBD-OKAnr  STATirm^  Natvbi  ov  thb  OBLraATunr  Ixouwttm^  bt  !» 
CMtmQ  Aid  Undbr.  —  Th«  oblig&iiim  whioh  mli  upon  a  pttmn  wIm 
haa  received  temporary  aid  from  a  coanty,  in  aoooidanoe  with  the  pravir 
ioni  of  the  eeed-grain  atatutea,  to  repay  to  the  oonnty  the  Talae  of  the 
seed  grain  lent^  is  not  a  tax  in  any  sense  of  the  word,  hat  a  debt  pm 
and  simple,  and  no  legislatiTe  fiat  can  alter  its  trae  character*  Ttatmmn 
r.  King,  797. 

ti  06iitmTunoNAX.LAW-^OBLiOATioir  ov  Ck>iiTBAOii— Sm^-OKAXF  8xa>- 
VTtB,  PuoKiTT  ov  LoNs  OV  Lamd  Cemated  BT.  ^  A  proviaioa  la  a 
seed-grain  statute  which  declares  that  the  debt  Isr  grain  fnmlshod  is 
indigent  farmers  in  aooordanoe  therewith  shall  be  '*a  first  lien  npon  the 
real  estate  of  the  person  assisted,**  Is  within  the  oonstitatioaal  inhiUtloa 
against  the  impairment  by  a  state  of  the  obligation  of  oontnoti^  m  m 
lar  as  it  attempts  to  make  such  lien  paramonnt  to  those  to  which  the 
land  was  sabjeot  when  the  statute  was  passed.  TttUmam  t.  Kh^ 
7»7. 

CoBPORAnoKB,  4;  BLScnovs;  Estates;  Evii>nra%  4f  Ovaediav  awb 
Wau>,  8|  Intbrbst,  2;  Jkterstatb  ComiBBOBt  Mabriaqb  amp  Di- 
▼OBa%  6;  Mabtbb  and  Sbbvamt,  16;  PABumoBt  6|  Pvbuo  Idiwn^ 

WABBHOVBBMlir,  1. 

STOCK. 
See  Ck>BPORATioNs,  1^  13^  17-tt 

STOCKHOLDERS. 
Sas  Corpobationb,  12,  14, 15,  91-f6,  SI. 

STREET  RAILROAD& 
See  RAiL&OADfl^  43-48L 

STREETS. 
See  Railroads,  2,  12-lS. 

SUBCONTRACTORS. 
See  Mechanic's  Libns,  S-10. 

SUBSCRIPTION. 
See  Corporations,  &-lb 

SUFFRAGE. 
See  Elections. 

SUICIDE. 
See  Etidbhob,  7;  Insukanoi^  IM,  14 

SUMMONa 
See  PBOCESBt 

SURETYSBIP. 
See  Bavks^  f;  Oompoundino  Felonies;  Jvdomsbii^  I^ 
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SURVIVAL  OF  Acnomi 

8m  Railroads^  IOl 

TAXE8. 
See  Statuto^ 

TELEGRAPH  POLES. 

See  MUNIOIPAL  Ck>RPOBATIOKfl^  7* 

TENANTS  IN  COMMON. 
See  Cotbkanot;  Pabtitioi; 

THEATRES. 
See  OiTiL  RiORTS. 

TORTS. 
See  AaiNOT,  8)  Gontragis,  4;  RAiLROADfl^  SSL 

TOWNSHIPS. 
See  HiGHWATB,  0. 

TRACTION  ENGINES, 
See  HiQHWATB,  8-A. 

TRADE-MARKS. 
L  PiOTUBB  ov  Fish  Usid  nr  Tradb-mabk,  Mramhto  ov.  — The  pletore  of  a 
flah  need  in  a  trade-mark  before  the  words,  "  Brothers  "  "  Brothers  and 
Co.,"  or  "  Wagon,**  is  to  be  regarded  as  simply  another  way  of  designa- 
ting the  samame  *'  Fish*'  as  the  foander  and  originator  of  the  partioolar 
make  of  wagons  mannfaotnred  and  sold  by  him.  Fish  Bros.  Wagim  Ck 
T.  La  BeUe  Wagon  Works,  72. 

%  TftADK-MARK,  RlGHT  OF  ASSIQNBB  OB  PaRCHASBBTO  USB.—  When  a  m«nil* 

factory  of  wagons  in  which  the  names  of  the  founders  of  the  busineas 
and  a  rebus  to  represent  their  surname  have  been  used  as  trade-mark% 
Is  sold  and  assigned  to  a  corporation,  the  corporation  acquires  by  the  salt 
and  assignment  the  good  will  of  the  original  business,  and  the  right  to 
ise  sach  names  and  rebus  as  trade- marks,  although  they  were  not  speoi* 
fically  mentioned  in  any  of  the  transfers  of  the  business  to  the  corpora- 
tion. But  if  there  has  been  no  agreement  to  give  to  the  corporation,  the 
exdnsive  right  to  use  such  names  and  rebus  as  trade-marks,  a  new  firm 
composed  of  s^ch  original  founders  of  the  business  transferred  to  the 
eorporation  may  use  the  same  names  and  rebus  in  advertising  wa<^ons 
made  by  them,  provided  they  do  not  use  them  in  a  way  calculated  to 
indnce  persons  to  buy  the  same  as  and  for  those  manufactured  by  the 
oorporation.  The  new  firm,  however,  has  no  right  to  represent  that 
their  business  is  the  same  as  that  originally  oondnoted  hy  them.  Fkk 
Bros.  Wagon  Oo.  r.  La  Belie  Wagon  Works^  72L 

TRESPASS. 
See  Jui>oMBMn»  % 
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TRESPASSERS. 
8«6  Landlord  akd  Tsnak^  9L 

TRIAL. 

L  JuaoBa— QaALiriCATiovs  or — Opinion  from  Reading  Kbwnpap] 
joror  who  states  upou  his  exaini nation  that  he  has  fonned  and  e 
an  opinion  about  the  case  from  what  he  has  read  in  newspapers  and  f 
hearsay  which  it  would  take  evidence  to  remove,  bat  who  etatoa  that  he 
does  not  know  the  acensed,  has  no  bias  or  prejudioe  against  hifls*  and 
can  fairly  and  impartially  try  the  case  according  to  the  law  and  the  on* 
dence,  and  a  tme  verdict  render,  is  competent  to  act  as  a  Jnror  uadm 
■nbdi vision  II  of  section  287,  criminal  practice  act  of  Montana  toadi* 
ing  the  quallHcatious  of  jurors.    Staie  v.  Sfteerm,  600. 
%  Kvidkkcb  Impkopbrlt  Procvrbd. —  W^hen  papers  arc  offered  in  eTidencsy 
the  court  can  take  no  notice  of  how  they  were  obtained,  whether  legally 
cr  illegally,  properly  or  improperly,  nor  will  it  form  a  collateral  Isaac  tc 
try  that  questioo.     Hence  if  a  prisoner  writes  a  letter  to  his  wife  aad 
intrusts  it  to  his  daughter  for  delivery,  and  another  daughter  ■ccnret 
possession  of  it  and  pro  luces  it  at  his  trial,  it  is  admiasibU  in  evidence 
against  him.     Slate  ▼.  McUherg,  922. 
H  Undsr  a  Plea  that  the  Dependant  did  not  Seal,  Ezecotb,  iroft  D» 
uyer  the  Bond  as  set  forth,  he  may  show  that  it  was  execnted  in  blank 
before  a  justice  of  the  peace  who  was  authorized  to  insert  certain 
■wnic  in  the  blanks,  and,   disregarding  hU  instruotionc, 
entirely  different  agreement.    JHe/tards  ▼.  DiMjf,  704. 
4  Ktidehob,  Error  im  Rbcbivino  wuen  mat  be  Disrboardbd.  — If  teiti- 
Bony  only  tends  to  establish  what  in  its  absence  is  a  legal  presamptioa, 
II  may  be  irrelevant,  but  cannot  work  any  injury  when  no  evidence  ii 
offered  tending  to  rebut  such  presumption.     Bobtruon  ▼.  Brew$ler,  265. 
IL  Herb  Proop  or  Failure  to  Collect  Monbts  not  Proop  or  Their  Lobs. 
Merc  proof  of  the  failure  to  collect  moneys  due  to  a  corporation  is  not 
proof  that  they  were  lost  to  it     I^arlh  Hudmm  MuL  Buiiding  eie,  Amik 
V.  ChiUU.  57. 
C  Ktidbhcb  in  Rebuttal. — If  witnesses  for  defendant  testified  that  it  was 
impossible  for  plaintiff's  hand  to  have  been  drawn  under  a  certain  fminc* 
work  in  the  manner  testitied  by  him,  it  is  proper  in  rcbustal  to  receive 
evidence  of  other  witnesses  to  the  effect  that  they  knew  it  waa  possible 
nnd  that  they  had  seen  similar  occurrences  take  place.     Chkago  t§c» 
Brick  0<k  v.  Beinneiger,  249. 
y.  Demurrer  to  Evidence.  —  \V1ien  the  trial  court  has  forced  the  plain* 
tiff  to  a  nonsuit  by  an  instruction  in  the  natare  of  n  demurrer  to  the 
evidence,  he  is  entitled  to  the  most  favorable  view  of  his  case  that  the 
evidence  warrants,  and  to  every  reasonable  inference  therefrom.    Xnr^ 
son  V.  Metropolitan  etc.  R*y  Co.,  439. 
9L  LiMrrATioN  op  Number  op  Witnesses  in  DiaoRBTioN  op  Court,  when. 
A  reasonable  limitation  of  the  number  of  witnesses  upon  a  single  fact  is 
within  the  ditcretiou  of  the  trial  court,  and  an  objection  or  exception  tc 
■ach  a  limitation  should  be  made,  when  the  court  first  rales  npon  the 
matter.     Meier  v.  Morgan,  39. 
9L  Reading  Law  Reports  in  the  Prbsbncb  or  tbb  Jury.  —  When  th«  de- 
fendant's attorney,  in  discussing  the  legal  questions  involved  in  a  criBH 
inal  case,  reads  to  the  court  certain  portions  of  the  opinions  in  previoas 
dec'sious  of  the  supreme  court,  it  is  not  error  to  allow  the  prosecutiag 
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Attorney  to  read  to  the  ooart^  in  the  preeeaoe  ef  the  Jwy,  the  repevM 
facts  upon  which  those  deeiaiont  were  based,  provided  the  jury  are  In* 
atmoted  not  to  consider  those  facta.    A»kew  ▼.  BtaU^  8Sb 

]€L   FURTHKB  iKSTRUCriONS  TO  JuBT,  P&I8B!I<»  OF  OOUHSBL  TUVi  NiOSSSART 

WHXN  GiviN.  —  Although  it  is  the  better  practice  to  procure  the  attend- 
ance of  counsel  for  both  parties  when  the  jury  return  into  court  for 
further  instructions,  there  is  no  rule  which  requires  the  court  in  a  ciril 
oase  to  do  so,  and  its  failure  to  do  so  in  the  ahaence  of  anything  to  show 
that  the  party  complaining  was  prejudioedp  ia  not  error*  Mutt  t«  ifoi^ 
gan,  89. 
IL  INRTBU0TI058  MB  TO  Gbadis  OF  OvTiNSt.  — Where,  under  the  eridenoe 
given,  the  defendant  must  either  be  guilty  of  a  certain  offense  or  entitled 
to  an  acquittal,  the  Jury  need  not  be  instructed  as  to  other  offenses,. ta 
which  the  evidence  in  the  ease  has  no  relation.     State  ▼.  Ma  Foo,  414. 

J%    EXCBPTION    TO    ObAL    IlfSTBUCnONS,   WHBIT   SHOULD    BB    TA..t:.\. — Al* 

though  the  statute  requires  the  instructions  to  be  in  writing,  the  error 
of  giving  oral  instructions  will  be  deemed  to  have  been  waived  if  conn* 
sel  sit  by  and  make  no  objection  at  the  time,  ^oss  t.  Northern  Pae» 
B,  B.  Co,,  76d. 

IS.  Ambiguous  Findiito  nr  SfbciaIi  Ybbdictt  Disbeoardbd.  —  An  affirma 
tive  answer  in  a  special  rerdict  to  an  alternative  question,  where  suoh 
answer  is  ambiguous  and  hopelessly  uncertain,  will  be  disregarded, 
Ounth^Y.  O'ariehy'92, 

tL  1m  thbrb  18  No  Eyidbbob  uton  ah  Lssub  before  a  Jury,  and  the  weight 
of  evidence  is  so  decidedly  preponderating  in  favor  of  one  side  that  a  ver* 
diet  contrary  to  it  would  be  set  aside,  it  is  the  duty  of  the  trial  judge  ta 
nonsuit  or  to  direct  a  rerdict,  aa  the  case  may  require.  Lmka^fY,  LvmF 
bard,  743. 

l§k  JuDois  ABB  No  LoNOBB  Rkquirbd  TO  SuBXiT  A  QuBSTioH  merely  b^ 
eause  some  cTidenoe  has  been  introduced  by  a  party  baring  the  burdoA 
«f  proof,  unless  the  evidence  be  of  suoh  a  character  that  it  would  war- 
rant the  jury  in  finding  a  verdict  in  favor  of  that  party.    JAffkaHf  t« 

Bee  Apfbal,  2;  8,  0^  7. 

TRUST  DEED& 
See  IvBura  PaaaoBfl,  8;  MoBxaAGBi,  7|  TBVsn^  H 

TRUSTS. 

L  iMFBBFBcrr  Gim.  —  If  the  intention  to  give  absolutely  is  evidenced  by  m 

writing  which  does  not  take  effect  because  of  its  nondelivery,  the  oonrl 

eannot  giro  effect  to  the  intended  gift  by  construing  it  to  1>e  a  declare* 

tlon  ol  trust  and  therefore  valid  without  deliveiy.     Wodd  v.  J^oseAon, 

707. 
Si  Outb.  — Nbtthbb  a  Gm  bob  a  Dbolabatiob  or  Trust  in  favor  of  the 
donee  is  established  by  proof  that  the  testator  expressed  an  intention  to 
giro  her  an  amount  then  specified;  that  he  afterwards  directed  an  as* 
■Ignment  to  be  drawn  of  a  bond  and  mortgage  to  the  donee;  that  when 
the  draft  of  snch  assignment  was  presented  to  him  he  did  not  thSB  exa* 
ants  it^  but  retained  it  among  his  papers;  that  afterwards,  while  In  his 
last  illness,  he  gave  the  assignment,  then  signed,  and  other  papers  to 
the  person  who  had  drafted  it  with  directions  to  deposit  it  and  them  in 


1038  Index. 

th«  bank,  and  that  they  were  so  deposited  and  tiiere  remtfaMd 
tar  the  testator's  death.      Wadd  ▼.  HatelUm,  7(^7. 
IL  Tbuvts,  Oo2i8TRnoTiyB.  — If  land  is  parohased  in  the  nama  of  oaa 

hat  the  cousideration  is  paid  by  another,  such  land,  though  oaaw^j^d  t» 
the  former,  will  be  held  by  him  in  trust  for  the  latter.    Weg  r,  MawU' 

4  A  Trust  Ex  Malsvioio  Abum  whknbtkb  a  person  aoquires  tba  lagal 
title  to  property  by  means  of  an  intentional  false  or  fraadolent  Torbal 
promise  to  hold  the  same  for  a  eertain  speoifio  pnrpooe,  as,  for  ezampls^ 
ta  oonvey  it  to  another  or  to  reoonrey  it  to  the  grantor,  and  having  thna 
•btained  the  title,  retains  and  claims  the  property  as  hii  own.  Larmom 
T.  Knighi,  229. 

9k  Xrubxi  mot  wrrHiH  nu  Statdti  ot  Frauss.  —  If  a  husband  praraiU 
upon  his  wife,  who  is  then  fatally  ill,  to  convey  certain  of  her  property 
to  him  by  promising  that  if  she  will  do  so  he  will  procure  a  loan  theieoB» 
and  with  the  proceeds  will  redeem  the  property  from  a  previous  Judicial 
aale  thereof,  and  will  then  hold  it  for  the  benefit  of  her  children,  tlM 
trust  thereby  oreated  is  not  an  express  ^nist  which  must  be  evideno^d 
by  a  writing  to  be  enforceable.  A  court  will  regard  the  failura  cr  !«• 
fusal  to  hold  the  property  for  and  to  convey  it  to  the  children  as  a  fraud, 
and  will  therefore  decree  that  it  is  held  in  trust  for  and  shall  be  oon- 
veyed  to  them.    Larmon  v.  KnigJU,  229. 

tl  BiOHTS  TO  Bboomb  Intbrrstid  im  Trust  Proprrtt.  —  When  ooe  person 
has  the  power  to  dispose  of  the  property  of  another  without  the  oonseut 
of  the  latter,  he  is  not  allowed  to  become  personally  interested  in  it 
himself,  without  regard  to  any  question  of  fairness  in  the  transaetton, 
as  he  is  not  allowed  to  occupy  a  position  where  self-interest  will  tempt  a 
betrayal  of  duty.    Chicago  etc  Cab  Co.  v.  7erhe$,  315. 

IL  TRuams  —  Pubchasr  bt  at  thbir  owb  Salb.  —  A  trustee  is  disqualified 
to  act  by  the  intervention  of  a  personal  interest  in  the  performance  of 
bis  duties  as  trustee,  and  he  oanoot  obtain  title  to  property  when  he  has 
a  duty  to  perform  inoonsistent  with  the  character  of  a  pnrchaaer  on  his 
own  aooouat.     Chicago  etc  Cab  Co.  t.  Terhes,  816. 

ft  Pabtibs  —  Bight  ot  Trustbb  to  Sub.  —  When  a  note  la  made  payable  ta 
a  party  as  trustee  he  may  sue  thereon  in  his  own  name  after  the  death 
of  the  beneficiary  and  when  no  administrator  has  been  appointed.  Bed 
V.  Haas,  616. 

ft  Truot  Dbbds  •—  Rights  or  Trustob  to  Purorabb  at  Truvtbb's  Salb. 
Where  premises,  subject  to  the  lien  of  a  deed  of  trust  executed  to  se- 
oure  a  debt,  are  conveyed  to  one  who  assumes  the  payment  of  the  deb^ 
and  are  afterwards  sold  in  pursuance  of  the  power  contained  in  the  deed 
of  trust,  the  trustor  is  fully  authorized  and  competent  to  bid  at  the  ssle^ 
and  may,  as  incident  to  this  right,  pay  the  customary  amount  of  earnest 
money  on  the  bid,  and  deduct  the  sum  out  of  the  amount  paid  by  the 
person  to  whom  he  transfers  the  rights  acquired  by  his  bid,  and  te 
whom  the  trustee's  deed  is  finally  made.     Benaieck  v.  Cook,  422. 

Ill  Whkrb  a  Trustbb  has  Oonvbrtbd  a  Trust  Fukd  into  Mostbt, 
ASD  HAB  MiNGLBD  it  with  his  Other  moneys  so  that  it  cannot  be  separ- 
ated from  the  latter,  the  beneficial  owner  occupies  the  position  eC  a 
general  creditor  of  the  estate,  and  cannot  follow  the  funds  into  the 
hands  of  an  assignee  for  the  benefit  of  oreditoia.     Weihtntt  ▼•  0*Sfimk 
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n.  Trust  Fan ds — Conversion  ~  Kiobt  ov  Bimiiioul  0 wnbr  to  Follow 
mo  Hands  or  AssiaNSB.  — When  a  tnutoe  hM  eonrertod  tnut  funds 
iato  money,  and  mingled  it  with  his  other  money,  so  that  it  cannot  be 
•eparated  therefrom^  the  beneficial  owner  occupies  ths  position  of  • 
feneral  ereditor  of  the  estate,  and  oannot  follow  the  Inst  funds  into 
the  hands  of  an  assigncs  for  the  benefit  of  oreditonb  MulmUAeo*  Am*m 
T.  Jaeobtt  802. 

m  TkuR  Funds— OoNYSBsiON  — Right  ov  BsNBnoiAL  Owvis  lo  Ri- 
0OYUL  —  When  a  trustee  changes  the  form  of  trust  propertyi  the  right 
•f  the  beneficial  owner  to  reach  it  and  compel  its  transfer  may  still  exist 
M  the  trust  property  eaa  be  identified  as  a  distinct  fund,  and  Is  not  so 
■dngled  with  other  property  that  it  can  be  no  longer  separated.  If  il 
htm  lost  its  identity,  the  beneficial  owner  most,  and  under  other  eironm* 
■lanoea  may,  resort  to  the  personal  liability  of.  the  wrongdoiag  tmsteti 
Mutual  Aec  Au'n  r,  Jacoh$,  802. 

UL  A  yoLUNTART  GoMPLRTBD  Tbu9t  II  Valid  and  may  be  enforced  la 
equity  though  the  beneficiary  did  not  assent  to  nor  hare  Botiee  of  il^ 
Cotmeeticut  Rher  San,  Bankr.  AWet,  946. 

14  If  A  Fathbb  DKrosiTs  Monkt  in  a  Sayings  Bank  nr  ffHi(NA]fi  at 
an  Son,  designates  himself  as  trustee,  and  takes  a  deposit  book  la 
the  name  of  such  son  and  himself  as  trustee,  this  transaotion  oreates  a 
Toluntary  trust  in  favor  of  the  son,  though  the  father  retains  possesstoa 
•f  the  book,  depositing  other  moneys  thereon  and  drawing  out  rarious 
■nms  as  trustee.    ConneeUcut  River  8av.  Bank  t.  Albee^  Md. 

Mk  VoLUMTART  Trusts — Evidsnoi;.  — If  a  father  deposits  money  in  bank 

■  Ib  the  name  of  his  son  designating  himself  as  trustee,  his  subsequent  deo* 

larations  are  not  admissible  for  the  purpose  of  showing  that  he  did  not 

Intend  to  create  a  trust  in  fisror  of  his  son.    CannecUeiU  JHmt  Satk  Bank 

w.Albm,9iA. 

See  Banks,  1;  GorpobatiokSi  1% 

ULTRA  VIREa 
See  Corporations,  9. 

UNDUE  INFLUENOa 
See  Wills,  9* 

UNITED  STATEa 
See  Partition,  i, 

USAGE. 
See  Insurance  SL 

USURY. 

1.  Smor  or  Oontraot  iob.  —While  a  eontrael  ealUng  for  unrloiis  inte»i 
est  is  lot  Toid,  still  the  creditor  forfeits  the  whole  interest^  and  the 
legal  interest  is  collectible  from  the  debtor  and  goes  into  the  sohool  fund. 
Ferguaon  r,  Soden,  512. 

%  RiOHT  TO  KioovRR.  —  One  who  Toluntarily  pays  unlawful  interest  upoa 
aa  usurious  eontraot  cannot  recover  it  by  suit.    Ferguum  r.  Soden^  h\% 

iL  DaraNBK  ov  to  Mortoaor  When  Lost.  — So  long  as  a  mortgage  pro- 
Tiding  for  usurious  interest  [remains  executory,  the  mortgagor  may 
aTail  himself  of  the  usury  as  a  defense;  but  when  the  mortgage  eon« 
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Ilidil  is  cxeeated  by  foredosare  or  olh«rwlM^  ud  when  oHicii  hmf% 
ll  t<><Ml  Iftith  acquired  an  Interest  in  the  property,  the  defense  ef 
Vflory  la  no  longer  aTailable  to  the  mortgagor,  and  thia  ia  eepednOj 
the  eaae  when  he  haa  been  gnilty  of  lachea.  Fergumm  t.  Sodm^  €12. 
4  SmoT  CM  MoRTGAGi — RisniAiNiHO  Bum, — When  nanry  doea  nel 
invalidate  a  mortgage,  a  aale  under  the  power  contained  therein 
not  be  enjoined  by  rea<^on  of  it,  nnleoa  the  debtor  bringa  Into 
tha  prindpal  and  legal  intereat  dne.    Fergmom  r.  Sodem,  61% 

See  Iirmtn,  % 

YARIANGB. 
Bee  Affkal,  4. 

VENDOR  AND  PURCHASEB. 

It  YiVDO  or  Lahd  Iokokakt  ov  its  Looation  kat  Bblt  oh  Rmi 

TI0N8  OV  Vbndor.  —  Where  an  intending  parchaaer  of  land  ia  ignorant 
of  ita  tme  location,  he  haa  the  right  to  rely  upon  a  positive  statement 
made  by  the  render  in  that  respect,  and  hold  him  responsible  if  it  provw 
vntrne,  even  though  there  was  no  intentional  misrepreaentatioai  Oumtkr 
r.  Ollrich,  82. 

%  MiBEirsasurrATioK  bt  Ysitdor  ov  Land  ab  to  m  Logatioit,  LTAiffUTf 
iOB.  —  Where  the  agent  of  the  vendors  of  land  makes  a  ialae  statement 
aa  to  ita  location  and  thereby  induoea  the  vendee  to  parohase  il^  bott 
the  vendors  and  the  agent  will  be  liable  to  the  vendee  for  the  differeiMt 
in  valne  between  the  land  which  he  believed  he  was  getting  and  thai 
which  he  was  actnally  purchasing,  althoagh  neither  the  agent  nor  the 
Tsndors  by  any  artifice  prevented  or  dissuaded  him  from  making  inqniij 
In  reference  to  the  true  location  which  he  had  present  meani  el  aaesv- 
taining.    Cfunther  r.  UUrieh,  32. 

Bbokbui  BsromLfe  If  Btidbno^  10;  HMoriAKUi  lMimuMBn%  1| 


V^BRDIGT. 
8ae  Afpiai*  6f  Railboadb,  26;  Tkua^  lH 

VICB  PRINCIPAL. 
Mabtib  Aim  Bbbtabt,  17;  Railboas^  IH 

YILLAGES. 
See  Quo  Wabrahto^  ML 

WAIYEIL 
BLaofion»  18;  Bbtofpbl,  1;  IirauRANaB,  S-A  7»  8;  JmuBNOiMHi^  If 
Mmhavio'b  Lmr,  18;  Pabtibs^  2;  Pabthbbbbif,  4;  BantBain^  Hi 
SalbSi  4)  TbzaLi  12L 

WAREHOUSBMEN. 

1.  Wabehoxtsb  Rbobipts— Wabbantt  Implibd  bt  ab  to  Katvbb  ov  Abb* 
OLBB. — If  a  warehonseman  iasues  a  receipt  purporting  to  be  fern  spaciflil 
aamber  of  harrela  of  Portland  cement,  all  that  he  aaauiiB  thereby  ia  tkal 
1m  haa  received  merehandiae  in  barrels  bearing  the  same  ontwaid  i^psai^ 
anoe  as  do  barrels  in  which  are  packed  merobandtse  d  the  **>tmHt 
deecribed  in  tlM  reeeipt,  and  that  there  is  nothing  nnnmal  or  obI  of  ths 
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mSauj  mj  of  tmhwi  In  th«  mailn,  tcppmnam,  iHgnM,  Ub«I%  ot 
•hftmeter  ol  the  bamki  from  that  In  wMoh  the  goods  of  the  ohaimolor 
doMribed  In  tho  raoeipt  are  nsoallj  transported,  and  thai  they  hare 
been  lepreeented  to  him  and  that  he  belieTee  them  to  be  ae  detoribed, 
Deam  t.  Drigg$^  721, 

ft  WARnHOUSB  BjEOBIPTB.  —  RSPBIUHTATIONB  OV  A  WARXHOUn  RlOIIPT  OB 

Bill  of  Lading  which  Should  bm  Hbld  to  bi  Warbaktiis,  shonld 
be  eonfined  ninally  to  thoee  which  the  warehooeeman  or  carrier  may  er« 
dinarily  be  aeinmed  to  hare  knowledge  of  or  which  he  or  his  agenti 
•nght  to  know.  Deem  t.  Drigg$,  721. 
Mk  IjABniiTT  OF.  —  A  statute  prohibiting  a  warehonseman  from  Issuing  re- 
oeipts  for  any  goods  unless  aotnally  received  in  his  stcrs  or  npon  hii 
promises^  does  not  transform  him  from  a  mere  depositary  to  an  insnrw 
ef  the  kind  and  quality  of  goods  deposited  with  him;  nor  does  it  mako 
him  answerable  for  packages  receipted  for  as  containing  a  certain  arti" 
ile  and  fonnd  upon  examination  to  be  spurious*  Dson  t.  Ihrigg$^  721* 

WABRANTY, 
See  WABXHOUSBKBir,  2. 

WATERCOURSES. 

Ib  a  WATiBOOVBn  D  a  channel  or  canal  for  the  couTcyanoe  of  waftoTp  peril* 
•nlarly  in  draining  lands;  and  may  be  natural  or  artificaL  It  consists  of 
bed,  banks^  and  water,  though  the  water  need  not  flow  continuously. 
There  must  be  a  distinct  channel  with  well-defined  banks  cut  through 
the  turf  and  Into  the  soil  by  the  flow  of  the  water,  presenting  on  a  casual 
glance  to  cTcry  eye  the  unmiatakable  eridence  of  the  frequent  action  of 
running  water,  and  not  a  mere  depression.     Bawlep  ▼.  SkeUUm,  942, 

%  Tbrmib ATIOH  OF.  —  If  a  watercourse  runs  to  a  point  and  there  spreadi 
•rer  the  adjacent  land  without  running  in  any  difiereni  ehaonel,  il 
oeasee  to  be  a  watercourse^  and  one  who  by  dams  and  other  obetrao- 
lions  prevente  it  from  running  over  his  land  is  not  guilty  of  obstmoting 
a  watercourse.    Hawlqf  T.  Sheldon^  942. 

H  Watbb  RiOKn  of  Fbiob  Affrofbiatob.  —A  Priob  Affrofbiatob of 
Ihe  water  of  a  stream  has  a  right  to  insist  as  against  the  junior  appro* 
priator  that  all  the  water  remain  in  the  stream  in  order  to  carry  tbo 
flow  down  to  his  point  of  diversion,  although  a  large  portion  of  it  is  losi 
by  evaporation  and  percolation,  only  so  long  as  any  useful  quanti^ 
thereof  would  reach  his  point  of  diversion  if  allowed  to  remain.  iKofb 
mofMl  V.  Whnsette^  604. 

4  Watbb  Riohtb  as  BnwBBr  Sbhiob  ahd  Jvkiob  Apfropbiatobs,  —  A 
prior  appropriator  of  the  waters  of  a  stream  may  insist  as  against  tha 
junior  appropriator  that  all  the  water  be  allowed  to  remain  in  the  stream 
only  so  long  as  some  useful  quantity  thereof  will  reach  snoh  prior  ap* 
propriator*s  point  of  diversion,  and  when  it  is  shown  that  the  water 
diverted  by  the  junior  appropriator  for  a  useful  purpose  would,  if  nol 
io  diverted,  sink  and  disappear  before  reaching  the  prior  appropriatorii 
point  of  diversion,  the  latter  is  not  entitled  to  an  injunction  to  oompel 
Iheformer  to  allow  all  the  water  to  remain  in  the  stream.    Rapmomd^ 

WW  WM^^wV^^  IM^Ble 

IL  Waybb  Riohh  —  Pbiob  Affbofbiatiov  —  Divbrrov  —  ImuBonoB. 
An  upper  owner  and  prior  appropriator  of  the  water  of  a  stream  for 
irrigation  purpoeee  is  not  entitled  to  enjoin  a  lower  owner  from  divert* 
*^  *▲&  BB  Rbp..  You  XZXIlI.-a6 
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lif  a  porlbB  of  II  during  Mm  Mgatlaf  MMia^  mt  Hm  grcNnnfl  Ifcat  S 
■noh  water  wm  not  dirorted  H  migbt,  in  tho  oroot  of  aa  ■bmooI  flov 
la  tbo  ftnaai,  roooh  tho  land  of  aaoh  lowor  ownor,  whan  it  appean  thai 
In  tho  aalual  and  nooal  ilow  of  aaoh  atnoM  mo  water  roabhoa  lua  land, 

for  the  reaeoa  that  it  nnks  and  tho  ohannol  of  tho  otroam  becomea  oa« 
tiroly  di7  botwooa  tho  Uado  of  taeh  ownora  during  tho  iirigating 

— —  w^^^^^^^^j  ^      BT^^a^Aa    AAA. 

■OWMnb       JwipillVIIV  ▼•     Wv  HHMM^  iPWb 

§k  WAnm  Bmni— DiTBBgMHi  — Ivjovonov^-^Anapporpropriolaraad 
Janior  approprialor  will  not  bo  oojoiaod  froin  dirortinga  oortaia  amovBt 
of  tho  waters  ol  a  orook  for  irrigation  porpooooi  when  it  i^poars  that 
•noh  orook  ia  not  a  ranning  atroam  during  tho  irrigating  aooioii,  and 
that  during  ouoh  ooaaon  nono  of  tho  watoro  flowing  in  anoh  orook  at  bin 
point  of  diToroion  oan  in  tho  oonno  of  its  natural  flow  roaoh  pUintiff 'a 
tanoh  flftoon  miloa  bolow,  booauso  tho  watoro  of  anoh  orook  daring  tho 
irrigattttg  ioaaon  of  oaoh  yoar  sink  into  tho  ground  at  a  point  throo  miloa 
below  tho  defondanfo  ranoh,  and  from  thoro  to  a  point  oao  aiilo  bolov 
plaintiff 'a  ranoh  tho  channel  of  the  orook  ia  oatlroly  dry  ia  plaooa.  MtMif 

WILL8L 

1.  A  Will  Shovld  Poons  Fova  RnQumrii.— It  abould  bos  L  la  niUIng 
algned  by  tho  testator  or  attested  with  hia  mark;  S.  Attested  bj  two 
orodible  witnesses  who  sign  it  aa  such  in  tho  preseaoo  of  tho  testator  and 
by  his  request;  A  Prorod  by  tho  oath  of  suoh  witnsossa  or  of  eno  of 
them  to  hoYO  boon  subsoribod  by  the  testator  and  by  thom;  and»  A  Hio 
testator  should  be  ol  aouad  aiiad  whea  ho  SKOoatod  tho  will  Bobimmm 
T.  Brtumter^  265. 

%  What  n.  —  A  writing  duly  signed  by  the  person  ozeouting  It  and 
attested  by  witnesses  whioh  doelarea  tiiat  he^  la  oonaideratioB  ol  oaa 
dollar,  as  well  as  his  afiBMtion,  aasigna  and  sots  oror  to  his  daughter  all  bin 
property,  real  and  per8onal»  to  haro  tho  sasM  aftsr  hia  death»  ia  a  wilL 
JSdftJfiion  T.  Brtwtier,  5m. 

&  That  a  TisTAToa  Ivtrntmrno  am  Ikbtbumbrt  BznoonD  bt  Him  to  aa 
Hu  Will  is  sufficiently  manifestsd  by  his  telling  a  third  person  thai 
ho  was  making  bis  will  and  requesting  anoh  third  person  to  witnsns  M 
•ad  signing  it  a  few  moments  af terwarda     JMinion  t.  Brmmtar^  S6A 

A  BiON AToai  BT  Mabk.  —  A  statute  authoriring  tho  ozoeutioa  of  a  will  hf 
a  mark  can  only  mean  suoh  a  nuirk  aa  ia  mads  with  iatsat  to  snontn 
tho  will  thereby.    PkU^a  KsUOe,  800. 

A  Thb  Mark  ot  a  Tbstatob  to  his  will  Is  Just  •■  sfllislli^  •■  wbsa  h^ 
signs  hia  name.    BohintOM  t.  BrtmtUr^  265. 

A  Bioiinro  ot — SvTnoiBiroT  —  Lnmrr  Mvrr  Kxnr.  ^Iba  testator^^^ 
nature  to  his  will  by  initials  only  may  bo  a  valid  ozooatioa  thsrso^ 
prorided  an  intent  to  exeonte  is  appsront;  bat  ia  tho  abeenoe  ol  any 
sudden  incapacity  to  eomplete  tho  signature  by  reason  of  tho  satrsai* 
ity  of  Ust  sicknesi^  it  ia  an  fakUspensablo  oloBioat  to  tho  TaUdity 
of  tho  signature  actually  made  that  it  shall  be  fntt  and  oomploto  aooord* 
lag  to  the  intent  and  undorstaading  of  tho  testator.    P&ife^s  Alolflb  80A 

%  Siamra  ot— SvmonNor.  —  When  it  Is  shown  that  a  tsstator  started 
to  write  his  aamo  as  his  signators  to  his  will*  bat  •ftsr  making  a 
stroke  with  a  pen*  atopped  and  saidi  **I  oan't  ajgn  It  now,"  and  such 
•troko  bears  ao  rsaemblanco  to  tho  form  ol  a  auyrk  ordinarily  used  for 
a  aignatnre,  while  two  witnesses  profess  to  rooognias  it  aa  tho  first  part 
•i  tho  initial  of  his  first  name^  an  intention  on  tho  part  of  the  testator 
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to  ezoonte  iho  will  either  bj  attaching  a  miA  or  hla  rignatare  b  affirm* 
atlTely  dtsprored.     Plaie*9  Wtiate,  806. 

9k  A  TlSTATOR  D  TrESUUMD  ia  HaTI  KhOWK  TSB  OONTIinB  Ol  Ik  will 

when  hia  ezeontioa  of  it  ia  proved  in  anoh  manner  aa  the  atatnta 
requires.     RoUnmm  t.  Brevmter,  265. 
flL  Stii>inox  tending  to  prore  that  the  testator  undertook  to  devise  proj^ 
ertj  which  did  not  belong  to  him,  is  admiuible  as  bearing  npon  tha 
isanee  of  testamontaiy  oapacity  and  ol  nndae  Inflnenoa.    Bt  Bm6kmatC% 

Ml  Paxol  Dmlabationi  of  ▲  TiSTATon  made  before  or  after  tha  «z^ 
ention  of  a  will  cannot  be  admitted  in  evidenoe  for  the  purpose  of  in* 
validating  it,  bnt  may  be  recelTod  for  the  pnrpoee  of  showing  his  knowlo 
•dge  of  its  eontento  when  it  is  claimed  that  he  waa  impoood  npon  hj  nol 
being  informed  thereof.    Bobimon  ▼.  Breumler,  5MKL 

IL  WiTNiSBis  TO  ▲  Will  Nbbd  Nor  SuBsasiia  An  Fobmal  Olaimi 
ov  ASTIRATIOV.    Bdbinmm  t.  BrtwsCer,  26fi, 

Bee  Wruissui  6. 

WITNESSES. 

f  !•  SxPBHt  Who  Is.  —  To  render  the  opiaion  of  a  witness  admissible  aa  oi* 

E  pert  eyidenoe,  he  mnst  appear  to  have  special  knowledge  of  the  snbjeol 

,1  nnder  inquiry.    Laing  t.  United  New  Jeraey  B,  B.  eie.  €k>.,  682. 

^  %  BxPKBT  Etidknob  — Yalvk  of  Titlb  akd  Damaqks  to  Land.  —  An  ordU 

f  nary  real  estate  agent  is  not  competent  to  give  his  opinion  as  an  as* 
pert  as  to  the  value  of  the  private  title  in  a  strip  of  land  forming  pari 

1^  V                of  the  pnblio  highway,  nor  as  to  the  amount  of  damage  done  to  aa 

0  abutting  owner  by  appropriating  such  strip  of  land  to  railroad  purposeo 

^  ia  the  absence  of  any  showing  that  he  has  special  knowledge  on  these 

f^  partionlar  aubjects.     Laing  v.  Untied  New  Jeraey  B,  B.  etc  Co.,  682. 

9b   BXPIBT  BVIDBNCX — DaMAOKS  IBOH  CoNSTRDOTZOir  OF  RAILROAD. — In 

•a  action  to  recover  for  damages  to  property  arising  from  the  looat- 
tion  and  construction  of  a  railroad*  a  witness  who  has  knowledgt 
of  tha  property,  is  competent  to  testify  aa  to  whether  or  not  its  value 
baa  been  increased  or  diminished  by  the  construction  of  the  road,  and 
If  diminiahed  thereby,  he  is  competent  to  testify  aa  to  the  amounts 
Bedk  V.  Penne^hfania  etc.  B.  B^  Co.,  822. 

4^  CtoMFKruiOT— Dbato  of  CoNTBAoniro  Aonrr.-^The  rule  that  tha 
death  of  the  contracting  agent  of  a  surviving  party  to  a  oontraol  la 
aait  ezcludea  the  evidence  of  the  other  contracting  party  does  not  ex* 
tend  further  than  to  transaotiona  had  by  suoh  party  with  the  deceased 
agfnt  of  the  other  party  acting  in  behalf  of  hia  principaL  Flm  NaL 
Bamkw.Paiifm,62X^ 

§k  OoKPsmror^DBATB  of  CoiiTBAcruro  Paxtt. -»In  an  aotion  by  a 
bank  soaking  to  oharga  oertain  indorsers  aa  makera  of  a  note  azeontsd 
by  a  maker  sinoe  deceased  and  payable  to  hia  own  order,  the  cashier  of 
tha  bank  who  aoted  as  its  oontraoting  agent  in  the  matter  being  alao 
dsadt  the  bookkeeper  of  the  bank  is  competent  to  testify  that  tha  noti 
bad  not  bean  indorsed  by  such  maker  at  th<  time  it  waa  Indorsed  by 
tbo  partiea  aonght  to  be  eharged  aa  makers^  and  thay  are  competent  to 
teatify  in  rebnttal  that  it  bnd  baaa  aa  indorsed,    nm  Nm,  Bmk  ^ 
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f.  Tm  CoimsTAiiT  ov  a  Will  Who  d  also  a  Lmatu  THSKsmmsR  fi 
•omptiMil  M  a  witnen  in  prooeedingt  retpacting  its  ximiwMMi  to  jfn» 
Wta.    Mt  BwkmanC*  WiU,  03L 

T«  A  HunAViH  Aru  thi  Diatk  ov  Hn  Win»  n  a  GoMrsniiT  Wn^ 
VI8B  with  respect  to  matter*  of  a  nonconfideutial  nature,  not  affecting 
her  oharacter.     R€  Buekman's  WUl,  931. 

H  HunAHD  AKD  Wnri.  —  A  Husband,  aitib  thb  Dxath  ov  Hb  Warn 
ii  n  oompotont  witnen  to  prore  an  agreement  made  between  him  an4 
her  in  the  pfeeenee  of  a  third  perwrn,  lelatire  to  their  reepectiro  tntar- 
erti  in  real  property.  Such  an  agreement  ie  a  bnaineaa  trtniactioB,  and 
not  a  oonfidential  eommnnication.    JU  Btiehnam'9  Will,  9S1. 

IL  PuTiLnoB  ov  Wminsn.  —A  Novruidbiit  iv  ATnNDAVoi  ni 
Ai  Wnvan  in  a  aait  to  which  he  ia  not  a  partj  is  eaempl  boa  tta 
fiaa  ei  ptotiei  in  another  aait.    CapweU  t.  Sipe,  89QL 

Bee  PAMOib  h  FLBAsmOh  d|  Tbiai^  ML 
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